
96th Congress 
1st Session COMMITTEE PR IN T {

Committee 
Print No. 96-2

LEGISLATIVE HISTORY OF THE CIVIL 
SERVICE REFORM ACT OF 1978

COMMITTEE ON 
POST OFFICE AND CIVIL SERVICE 

HOUSE OF REPEESENTxiTIVES

MARCH 27, 1979

VOLUME NO. I

Printed for the use of the Committee on Post OflSce and Civil Service





9 6 t h  C o n g ^ ress  \ c o M M X T T !E !E  P R I N T  /  C o m m i t t e e1 s t  S e s s i o n  /  C O M M I T T E E  P R I N T  | gQ_^

LEGISLATIVE HISTORY OF THE CIVIL 
SERVICE REFORM ACT OF 1978

COMMITTEE ON 
POST OFFICE AND CIVIL SERVICE 

HOUSE OF REPRESENTATIVES

MARCH 27, 1979

VOLUME NO. I

Printed for the use of the Committee on Post Office and Civil Service

U.S. G O V E R N M EN T  P R IN T IN G  O FFIC K  

33-782 O W A SH IN G T O N  197!)



COMMITTEE ON POST OFFICE AND CIVIL SERVICE
JAMES M. H A N L E Y , 

M O R R IS  K. U D A LL, 
C H A R L E S  H. W ILSON, California 
W ILLIAM  D . F O R D , Michigan 
W ILLIAM  (B ILL) C L A Y , Missouri 
P A T R IC IA  S C H R O E D E R , Colorado 
G L A D Y S  NOON SPELLM AN , Maryland 
H E R B E R T  E. H A R R IS  II, Virginia 
R O B E R T  G A R C IA , New York 
G E O R G E  THOM AS (M IC K E Y ) L E L A N D , 

Texas
G E R A L D IN E  A. F E R R A R O , New York 
C H A R L E S  W. STEN H OLM , Texas 
D O N A L D  JOSEPH A L B O ST A , Michigan

, New York, Chairman
Arizona, Vice Chairman
E D W A R D  J. D E R W IN SK I, Illinois
G EN E  T A Y L O R , Missouri
BENJAM IN A. GILM AN , New York
JIM L E A C H , Iowa
TOM  C O R C O R A N , Illinois
JAMES A. C O U R T E R , New Jersey
C H A R L E S P A SH A Y A N , Jr., CaUfornia
W ILLIAM  E. D A N N E M E Y E R , California
D A N IE L  B. C R A N E , Illinois

D a v id  M in t o n , Executive Director and General Counsel 
T h e o d o r e  J. K a z y , Minority Staff Director 

R o b e r t  E. L o c k h a r t , Deputy General Counsel 
J. P ie r c e  M y e r s , Assistant General Counsel

(II )



CONTENTS

VOLUME NO. I
Page

H .R. 11280, introduced by request on March 3, 1978____________________  1
Committee print dated May 12, containing the administration's proposed

new title VII to H .R. 11280____________________________________________  65
Committee print dated June 15, 1978, to be used for purposes of markup___ 91
Committee print dated July 10, 1978, which reflects the proposed draft of 

title VII to be used in the consideration of the committee print of H .R.
11280, dated June 15, 1978, but does not include necessary technical and
conforming amendments.._________ ____________________________ _______  169

H.R. 11280 as reported from the House Committee on Post Office and Civil
Service, July 31, 1978__________________________________________________  504

House Report No. 95-1403, of the Committee on Post Office and Civil
Service on H .R. 11280, July 31, 1978__________________________________  636

Debate on the House floor during consideration of H .R. 11280:
August 11, 1978______________________________________________________ 797
September 7, 1978___________________________________________________  829

^  September 11, 1978__________________________________________________  846
September 13, 1978__________________________________________________  1016

5 Debate on the House floor during consideration of the conference report on
S. 2640, Civil Service Reform Act of 1978:

October 5, 1978______________________________________________________ 1126
October 6, 1978______________________________________________________ 1127

S. 2640, as passed by the House, September 13, 1978--------------------------------  1142
t i l l )





Qfrra CONGRESS R  R. 11280
IN THE HOUSE OF REPRESENTATIVES

March 8,1978
Mr. Nix (for himself *nd Mr. Derwinski) (by request) introduced the follow

ing bill; which wm referred to the Committee on Poet Office and Civil 
Service

A BILL
To reform the civil service laws.

Be it enacted by the Senate and House of Repre

mnbhd,2 tives of the United States of America in Congre

3 SHOBT TITLE

4 Section 1. This Act may be cnted as the “ Civil Service

5 Refonn Act of 1978” .

6 Seo. 2. The table of contents is as follows:
TABLE OF CONTENTS

Sec. 1. Short tiUe.
Sec. 2. Tkble of contents. 
Sec. 3. Findings and Staten it of purpose.

TITLE I—MERIT SYSTEM PRINCIPLES 
Sec. 101. Merit system principles; prohibited personnel practioi

TABLE OF CONTENTS—Continued
TITLE II -d lV IL  .SERVICE Fl'^’ CTIONS; PERFORMANCE 

APPRAISAL; ADVERSE ACTIONS
Sec. 201. Office of Prreonnel Management.
Sec. 202. Merit Systems Protection Board and Special Counsel. '  ^  
Sec. 203. Performance appraisals.
Sec. 204. Adverse actions.
Sec. 205. Appeals.
Sec. 206. Technical and aon/orming amendments.

TITLE III—STAFFING
Sec. 301. Volui
Sec. 302. Definitions relating to preference eligibles. 
Sec. 303. Noncompetitive appointment of certi
Sec. 304. Examination, certification, and appointment of preference eli

gibles.
Sec. 305. Retention preference.
Sec. 306. Training.
Sec. 307. Travel, transporUtion, and subsistence.
Sec. 308. Retirement
Sec. 309. Extension of veterans readjustment appointment authority. 
Sec. 310. Effective date.

Sec. 401. 
Sec. 402. 
Sec. 403. 
Sec. 40t. 
Sec. 405. 
Sec. 406. 
Sec. 407. 
Sec. 408. 
Sec. 409. 
Sec. 410. 
Sec. 411. 
Sec. 412. 
Sec. 413. 
Sec. 414. 
Sec. 415. 
Sec. 416.

TITLE IV-SENIOR EXECUTIVE SERVICE
Coverage.
Authority for e
Examination, certification, and appointment 
Retention preference.
Performance rating.
Incentive awards and ranks.
Pay rates and systems.
Pay administration.
Travel, transportation, and subsistence. 
Leave.
Disciplinary actions.
Retirement
Conversion to the Senior Executive Service. 
RepMler.
Savings provision.
Effective date.

TITLE V—MERIT PAT 
Sec. 501. Pay for performance.
Sec. 502. Conforming and technical amendments.
Sec. 503. Effective date.

TITLE VI—RESEARCH, DEMONSTRATION, AND 
OTHER PROGRAMS

Sec. 601. Researehandd npro 
inel Act aSec. 602. Inteigovemmental I 

Sec. 603. Amendments to the mobility program.



TABLE OF CONTENTS-Continued 

TITLE VII-MISCELI.ANEOUS 
Sec. 701. SaTings proTirions.

Sec. 705. Effective dates.
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3

lation of law or regolationB and to bring disdplinaiy 

chttges against agency officials and employees who 

engage in sach oondnct;

4 (4) the function of filling positions and other per

1 FINDINGS AND STATEMENT OF PUBP08B 5 sonnel fimctions in liie competitive service and in the

2 Sec. 3. It is the policy of the United States that— 6 executive brandi should be delegated in »̂pn>priate

3 7 cases to the agencies to expedite pivoesdng appoint

4 in the competitive service and in the executive branch 8 ments and other personnel actions, with the control and

5 9 oversight of this delegation being maintained 1̂  tiie

6 to furnish guidance to Federal agencies in carr̂ ning out 10

7 11 hibited personnel practices and the use of unsoond man

8 and prohibited personnel practices should be statutorily 12 agement practices the agencies;

9 defined to enable Qovemment officers and employees to 13 (5) a Senior Execative Sehrice should be estab-
10 avoid conduct which undermines the merit system prin 14 liahed to provide Uie flexibiK^ needed Bxecotive
11 ciples and the integrity of the merit system; 15 agencies to recruit and retain the highly competent and
12 (2 ) Federal employees should receive appropriate 16 qualified managers needed to provide more effective
13 protection through increasing the authority and powers 17
14 of the independent Merit Systems Protection Board in 18 and the more expeditious administration of the public
15 processing hearings and appeals affecting Federal 19 business;
16 em ploye; 20 (6 ) in iq>propriate instances, pay increases shoold
17 (3) die authority and power of the Special Counsel 21
18 should be increased so that the Special Counsel may 22 of service;
19 investigate allegations involving prohibited personnel 23
20 practices and reprisals against Qovemment employees 24 be authorised to permit Federal agencies to experiment
21 25

t o



in oontroQed ritnationB to aohie 

ment of the Government's hnn landgm ter

prodnotiTi ŷ in the deBvety of wrriM to the poMie; 

and
(8) the tnining program of the OoTemment ahoold 

indode retnining of empl<vew for positioDS in other 

■gendea to avoid wpaistions doring rednotioM in fowe 

and the Ion to the GoTemment of the knowledge and 

experience that the«e employee> ponew, and that thi«

10 pdiqy will renUt in maintuning the morale and prodno- 

U tivify of employeei.
12 TITLE I—MERIT SYSTEM PBINOlPIiEB

18 MERIT STBTBM PBINCIPLBS; PBOHIBITBD PBR80KNBL

14 PBAOnOBB

15 Sbo. 101. (a) TiUe 5, United State. Code, n amended

16 by after duqpter 21, * e  foUowing new diapter:^ 

IT “Chiwter IS^MERIT SYSTEM PRINCIPLBS

“8801. Merit syBtom priiMdpka. 
“2802. Prohibited personnel pr«c
«2808. BeBpoiMibUityoftheG®- cOAoe.

18 -§2801. Merit ffrteBipiindptoi

19 “ (») (1) Bscept as provided in pwagraph (2) of (his

20 snbsection, this section shaU apply t«>-

21 “ (A) an executive agen(^;
22 “ (B) the Administrative Office of the United States

23 Courts; and

j  “ (C) the Govenmient Printing (MBoe.

2 “ (2) This section shaD notipply to—

3 “  (A) a Government corporation;

 ̂ "  (B) Ae Central Intelligenoe Agency, the Defense

5 Intelligenoe Agemy, and the National Seoority Agency,

0 and, as detennined by the Praadent, an execntive

ly agency or onit thereof ^diich condncta foreign utel-

g ligenoe or ooonteiintelligence activities;

9 « (C) the General Aoooonting Office; and

10 “  (D) any agency, or any unit, porition or pontions

11 therein, excladed from the application of this section

12 by the Prendent.

13 “ (b) It is the ycl&ey of the Congress that in order to

14 provide Ae people of (he United States with a highly

15 competent, honest, and productive Fedenl work foroe r»>

16 fleclive of the Nation’s diversity, and to improve the qoafity

17 of pabUc service, Fedenl personnel management should

18 be hnplemented consistent with merit system prindples. 

-1 0  “ (c) The merit system principles are as follows:

20 “ (1) Becmitment should be from qoatified can£dates

21 from appropriate sources in an endeavor to achieve a work

22 force from all segments of society, and sdection and ad-

23 vancement should be detennined solely on the basis of rela-

24 tive ability, knowledge, and skills, after fair and open oom-

25 petition which assures that all receive equal opportunity.

OO



1 “ (2 ) All applicants and employees riionld receive fair
1 *̂ (8 ) Employee! ahoold b e -

2 and equitable treatment m aU aspects of personnel manage-
2 “ (A) proteoted agunst arbitraiy action, penonil

3 ment without regard to political affiliation, race, color, reli-
3 favoritism, or ooeroion for partisan politioal porpotea,

4 4 and
5 condition, and with proper regard for their privacy and

5 (B) prohibited from using their official aathority
6 constitutional rights.

« for the purpose of mterfering with or affecting the result
7 "(3 ) Equal pay should be provided for work of equal

7
•8 value to attract and retain highly qualified personnel, with

8 “  (d) The President may take such actions, inohdmg
9 appropriate consideration of both national and locd rates 9 the issuance of roles, regulations, or directives, as the Prtai-

10 paid by non-Federal employers, and appropriate incentives
10 dent determines are necessary to assure that personnel man

11 and recognition should be provided for excellence in
11 agement in the agencies covered by this section is based on

12 performance.
12 and embodies the merit system principles.

13 (4) All employees should maintain high standards of 13
14 14 “ (a) For the purpose of this section ‘penonnel action'
15 “ (5) The Federal work force should be used efficiently 15 means—
16 and effectively. 16 “ ( 1 ) an appointment;
17 17
18 adequacy of their performance, inadequate performance 18 '*(8 ) an action under chapter 75 of this titie or
19 should be corrected, and employees should be separated who 19 other disdplinaxy or corrective action;
20 cannot or will not improve their performance to meet re

20 (4) a detail, transfer, or reassignment;
21 quired standards.

21
22 22 '*(6 ) a restoration;
23 and training in cases in which such education and training 23
24 would result in better organizational and individual perform 24 ** (8 ) a peiformanoe evaluation under chapter 43 of
25 ance. 26 this tide; or



1 " (9 ) • decision oonoeniing pay, benefits, awtfds,

2 or education, or training if it may reasonably be ex-

3 peoted to lead to a personnel action within the meaning

4 of this subsection;

5 with respect to an employee in, or applicant for, a position

6 in the competitive service or a position m the excepted serv-

7 ice in an executive agency other than a position which is

8 excepted from the competitive service because of its con-

9 fidential or policymaking diaracter.

10 “  (b) Any employee who has authority to take, direct

11 others to take, recommend, or approve any personnel action,

12 shall not, with respect to such authority—

13 “ ( 1) unlawfully discriminate for or against any

14 • employee or applicant for employment on the basis of

16 political affiliation, race, color, religion, natural origin,

16 sex, marital status, age, or handicapping condition;

17 “ (2) solicit or consider any recommendation or

18 statement, oral or written, with respect to any individual

19 who requests or is under consideration for any penon-

20 nel action unless such reconmiendation or statement is

21 based on the personal knowledge or records of the person

22 furnishing it and consists of—

23 “ (A) an evaluation of the work performance,

24 ability, aptitude, or general qualifications of such in-

25 dividual; or

2 “ (B) an evaluation of the character, loyalty,

2 or suitability of such individual;

3 “ (3) coerce the political activity of any person,

4 obligate any person to make any political contribution

5 (including providing any political service), or take any 

Q action against any employee or applicant as a reprisal

7 for the refusal of any person to engage in such political

8 activity, make such contribution, or provide such service;

9 “  (4) willfully deceive or obstruct any person with

10 respect to such person's right to compete for Federal

11 emploj^ent;

12 “  (5) influence any person to withdraw from com-

13 petition for any position for the purpose of improving

14 or injuring the prospects of any applicant for employ-

15 ment;

16 ‘' ( 6 ) grant any preference or advantage not aathor-

17 ited. by law, rule, or regulation to any employee or

18 applicant for employment (including defining the scope

19 or maimer of competition or the requirements for any

20 position) for the purpose of improving or injurmg the

21 prospects of any particular individual;

22 “  (7) appoint, employ, promote, advance, or advo-

23 cate for appointment, employment, promotion, or

24 advancement, in or to a avilian position, any individual

25 who is a relative (as defined in section 3110(a) (3)

10



J of this titie) of such employee if Buch position is in

2 the agency in which such employee is serving as a

3 pabUc offidal (as defined in section 3110(a) (2) of

4 this title) or over whidi such employee exercises juris-

5 diction or control fis such an offidal; or

g “ (8 ) take action against any employee or appli-

7 cant for employment as a reprisal for the exercise of

8 any appeal right granted by law, rule, or regulation

9 or for the disclosure, not prohibited by law, rule, or

10 regulatiô i, of information concerning violations of law,

11 rules, of regulations.

12 The term ‘prohibited personnel practice*, when used in

13 this titie, means action described in this subsection.

14 “  (c) The head of each executive agency shall be re-

15 sponsible for tiie prevention of prohibited personnel prac-

16 tices, for the compliance with and enforcement of applicable

17 civil service laws, rules, and regulations, as weU as other

18 aspects of personnel management. Any individual to whom

19 the head of an executive agency delegates authority for

20 personnel management, or for any aspect tiiereof, shall be

21 similarly responsible within the limits of the delegation.

22 “  (d) This section shall not be construed to extinguish

23 or lessen any effort to achieve equal employndent opportunity 

M through affirmative action or any right or remedy available

25 to any employee or applicant for employment in the civil

11

1 service under any law, role, or regulation prohibiting di*-

2 crimination based on political affiliation, race, color, religion,

3 national origin, sex, marital status, age, or handicapping

4 condition.

5 ‘^2308. ReaponribUlty of the General Aeeomitiiiff Olllee

6 “ If requested by either House of die Congress (or any

7 Memfber or committee thereof), or if deemed necessary

8 by the Comptroller General, the General Accounting Office

9 shall conduct, on a continuing basis, audits and reviews

10 to assure compliance with the laws, rules, and regulations

11 governing employment in tiie executive branch and m the

12 competitive service and to assess the effectiveness and sound-

13 ness of Federal personnel management*’.

(b) ( 1 ) The table of chapters for part IH of titie 5,

15 United States Code, is amended by adding after tiie item 

relating to chapter 21 tiie following new item:
r*l Merit wntum prindplca......... ............................................

17 (2) Section 7153 of titie 5, United States Code, is

18 amended-

19 (A) by striking out “ Physical hanficap” in the

20 catch-line and inserting in lieu thereof “Han^capping

21 condition” ; and

22 (B) by striking out “physical handicap** each place

23 it appears in the text and inserting in lieu thereof "*handi-
24 cappinff oondition^^

12



1 (8 ) The table of seotions for chapter 71 of title 5,

2 United States Code, is amended by striking oat “physical

3 handic^>" m the item relating to peotion 7153 and insertiDg

4 in lien thereof **handioapping condition” .

5 TITLE n - ^ V I L  SERVICE FUNCTIONS; PER-

6 FORMANCE APPRAISAL; ADVERSE ACTIONS

7 OPFIOB OF PHEflONITBL MANAQBMBNT

8 Sue. 201. (a) Chapter 11 of title 6 , United States

9 Code, is amended to read as follows:

10 IL-OFFICE OF PERSONNEL MANAGEMENT

18

•1101. 0 «oeofPM»onnelMM»g®meiiL
*<1109. Diraotor;]>iNit7 lMnctor;ABBod»teDirecton.
**1108. FoDotioDB of the Director.
**110i. Delegmtko of aathority for pMsoniiel muugcmon

11  **§1101. Office of PcrMBBd Manaffcneat

12 “ The Office of Personnel Management is an independent

13 establishment in the Ezecative branch. The Office shall have

14 an official seal which shall be jndiciaUy noticed and shall

15 have its principal office in the District of Colombia, bat it

16 may have field offices in other impropriate locations.

17 “11102. Dirwtor; Demitj Direetor; AHodate Directors

18 “ (a) There is at the head of the Office of Personnel Man-

19 agement a Director of the Office of Personnel Management

20 appointed by the President, by and with the advice and 

31 consent of the Senate.

22 “ (b) There is in the Office a Depaty Director of the

1 Office of Personnel Management appointed by the Pmdent,

2 by and with the advice and consent of the Senate. The

3 Depaty Director shall perform such fonctions as the Director

4 may from time to time prescribe and shall act as Director

5 daring the absence or disability of the Director or in the event

6 of a vacancy in the Office of the Director.

7 (c) No person shall, while serving aa Director or

8 Depaty Director, serve m any other office or position m the

9 Government of the United States except as otherwise pro>

10 vided by law or by the President

11 (d) There may be within the Office of Penonnel Man-

12 agement not more than five Associate Directors, as deter-

13 mined from time to time by the IMrector. Each Associate

14 Director shall be appointed by the Director. Sach appoint-

15 ments may be made withoat regard to the provisions of this

16 title governing appointments in the competitive ser\'ice.

17 “ 11103. Functions of the Director

18 “ The following fonctions are vested in the Director of

19 the Office of Personnel Management, and shall be performed

20 by the Director, or by soch employees of the Office as the

21 Director designates—

22 “  (1 ) secaring accoracy, oniformity, and jastice in

23 the fonctions of the Office;

24 “  (2) appointing individuals to be employed by the

25 Office;

14



15 16

1 “ (3 ) directing and supervising employees of the 1 agencies in the executive branch and other agendes

2 Office, distributing business among employees and organi 2 employing persons in the competitive service.” .

3 zational units of the Office, and Meeting the internal 3 (b) (1) Section 5313 of title 5, United States Code, is

4 management of the Office; 4 amended by inserting at the end thereof the following new

5 “ (4 ) directing the preparation of requests for ap 5 paragraph:

6 propriations and the use and expenditure of funds; 6 “ (24) Director of the Office of Personnel Man

7 7 agement.” .

8 “ (A) the civil service rules and regulations of 8 (2 ) flection 5314 of «uch title is amended by inserting

9 the President and the Office and the statutes gorv- 9 at the end thereof the following new paragraph:

10 eming the civil service; and 10 “  (67) Deputy Director of the Office of Personnel

11 “  (B) the other activities of the Office including 11

12 12 (3) Section 5315 of such title is amended by inserting

13 “ (6 ) reviewing the operations under chapter 87 of 13 at the end thereof the following new paragraph:

14 this title; and 14 “ (122) Associate Directors of the Office of Per

15 “ (7 ) such other functions as are prescribed in 15 sonnel Management (5 ).” .

16 part I of Reorganization Plan Numbered 2 of 1978. 16 (c) (1) The heading of part I of title 5. United States

17
17 Code, is amended by striking out “The United States Civil

18 “Notwithstanding any other provision of this title-̂ - 18 Service Commission*' and inserting in lieu thereof “Civfl

19 “ (1) the President may delegate, in whole or in 19 Service Functions and ResponsH)iUtie8” .

20 part, authority for personnel management functions, 20 (2 ) The item relating to chapter 11 in the tafcle of

21 including authority for competitive examinations, to the 21 chapters for part II of such title is amended by striking oat

22 Director of the Office of Personnel Managemept; and
22 “OfiaaintieB”  and inserting in lieu thereof “<Mk« of PenMi-

28 “ (2) the Director may delegate, in whole or in
23

24 part, any function vested in the Director, including au

25 thority for competitive examinatioiu, to the heads of

00



1 MEBIT 8T8TBM8 FBOTBOTION BOABD AND SPECIAL

2 00UN8BL

3 8b o . 202 . (a) Title 5, United States Code, is amended

4 by inserting after chapter 11 the following new chapter:

5 1&-MERIT SYSTEMS PROtECTION BOARD AND

6 8PBCIAL COUNBBL

17

**1901. Apf

7

8 

9

10

11

12

13

14

15

16 

17

It o f nMmbera o f the Merit Sjsteme Protection Bowd. 
“ 1208. Term pfoffloe; filling ▼aGancie8;reinoTal.
**lflOS. Cluunnui;VioeCluiniiaii.
“ 1204. SpecimlCoan»l;appointinentaodi«moTaL 
“ 1205: Poweri o f the Merit SjBtema Protection Board and Special 

Coonnl.
“ 1208. Authority and mponnbilitieeof the Special OounnL
“ 1207. Hwringi and dednoDS on oomplaintB filed I7  the Special ConnaeL

*gl201. Appointment of mcmben of the Merit Syitcna

ProtcctioB Botfd

“ Hie Merit Systems Protection Board is composed of

3 members appointed by the President, by and with the 

advice and consent of the Senate, not more than 2 of whom 

may be adherents of the same political party and none of 

whom may hold another office or position in the Government 

of the United States. The Board shall have an official seal 

which shall be judicially noticed. Ole Board shall have its 

principal office in the District of Colombia and may have 

field offices in other appropriate locations.

j  **§1202. Term of offiee; fllUiirvMuidet; rcnona

2 “  (a) The term of office of each member of the Merit

3 Systems Prt>tection Board is 7 years.

4 “  (b) A Board member appointed to fill a vacancy oc-

5 earring before the end of a tenn of office of his predecessor 

g serves for the remainder of that tenn. The appointment is

7 sabject to the requirements of section 1201 of this title.

g “ (c) Any Board member appointed for a 7-year term

9 may not be reappointed to any following term bat may con-

10 tinae to serve antil a saccessor is appointed and has qualified.

11 “ (d) A Board member may be removed by the Pres-

12 ident only upon notice and hearing and only for misconduct,

13 inefficiency, neglect of duty, or malfeasance in office.

14 **§1203. Chairman; Vice Chairman

15 “ (a) The President shall from time to time designate

16 one of the Board members as die Chairman of the Merit

17 Systems Protection Board. The Churman is the chief execa-

18 tive and adnunistrative officer of the Board.

19 “ (b) The President shall from time to time dedgnate

20 one of the Board members as Vice Chaim ^ of die Board.

21 During the absence or disability of Uie Chairman, or when

22 the office is vacant, the Vice Chairman shall perform die

23 functions vested in the Churman.

24 “ (c) During the absence or disability of both the

25 Chairman and Vice Chairman, or when boA offices are

18

CO



vtcant, the remaining Board member shall perform the 

fanctions yested in the Chairman.

**11204. Special Coimiel; appointmeBt and removal

“The Special Counsel of the Merit Systems Protection 

Board shall be appointed by the President from attorneys, 

by and with the advice and consent of the Senate, for a 

term of 7 years.

**§1205. Powers of the Merit Syatema Protection Board 

and Special CoQDBcl

“ (a) Any member of the Merit Systems Protection 

Board, the Special Counsel, any hearing examiner i^pointed 

under section 3105 of this title, and any employee of the 

Board designated by the Board may—

“ ( 1) issue subpenas requiring the attendance and 

testimony of witnesses and the production of documen- 

taiy or other evidence from any place in the United 

States or any territoiy or possession thereof, the Com

monwealth of Puerto Rico, or the District of Columbia,

19

and

“ (2 ) administer oaths, take or order the taking 

of depositions, order responses to written interrogatories, 

examine witnesses, and receive evidence.

‘‘ (b) In the case of oontomacy or failure to obey a 

subpena issued under subsection (a) (1 ), the United States 

district court for the judicial district in which the person to

1 whom the snbpena is addressed resides or is served may

2 issue an order requiring such person to ^pear at any design

3 nated place to testify or to produce documentaiy or other

4 evidence. Any failure to obey the order of the court may

5 be punished by the court as a contempt thereof.

6 “ (o) Witnesses (whether appearing voluntarily or

7 under subpena) shall be paid the same fee and mileage

8 allowances which are paid subpenaed witnesses in the courts

9 of the United States.

10 *^1206. AotlioritjaiidreapoBiibiUticaof the SpedalCoaB-

11 id

12 “  (a) The Special Counsel may receive and investigate

13 allegations of prohibited personnel practices described in

14 section 2302(b) of this tiUe and may take such action as 

16 provided in this section.

16 “ (b) Upon the request of any person, the Special

17 Counsel shall conduct an investigation if the Special Counsel

18 has reason to believe that a perronnel action was taken, or

19 is to be taken, as a result of a prohibited personnel practice.

20 “ (c) (1) In cases involving alleged reprisal for the

21 disclosure, not prohibited by law, rule, or regulation, of in-

22 formation concerning a violation of any law, rule, or regal*-

23 tion, the Special Counsel, except as provided in paragn4>h

24 (2 ) of this subsection-

25 “ (A) Shan not, daring the investigation, disdoM

20



1 the identity of the oompUiiuuit withoat the consent of

2 the oomplainAnt nnless the Special GoanMl detennines

3 luoh disdosnre is nnAvoidable daring the course of the

4 investigation;

5 “  (B) may arder a stay of any personnel action

6 which would have a sabstantial and adverse economic

7 impact on the employee; and

8 “  (0 ) if the Siwdal Counsel determines that reprisal

9 has been taken against an employee, may report the

10 matter to the head of the agency involved, and require

11 the head of such agency to take any action ordered by

12 the Special Counsel, inchidmg canceling personnel ao-

13 tions having a substantial and adverse economic impact

14 on the employee and stopping personnel practices which

15 result in the harassment of Ae employee.

16 Refusal to cany out actions ordered by the Special Counsel

17 may be cause for disciplinary action by the Spedal Counsel

18 under subsection (i) of this section.

19 “ (2) Pamgraph ( 1) (B) and (C) of this subsection

20 shall not apply in the case of a peraonnel action which is ot

21 a type that is appealable to the Merit Systems Protection

22 Board under section 7701 of this title.

23 “  (d) If the Special Counsel determines that there are

24 prohibited personnel practices which require corrective ac-

25 tion, the Special Counsel may report such determination to

91 j  the agency involved and to the Office of Personnel Kanag9>

2 ment The Special Counsel may include in sudi report sag>

3 ge^ons as to what corrective action should be taken, bat

4 the final decision on what corrective action should be taken

5 shall be made by the agency involved, subject to guidance 

g and instruction from the Office of Personnel Management.

7 The Special Counsel may fonaish a copy of such report to

8 the President and to the Congress.

9 "  (e) If, in the course of the investigation, the Special

10 Counsel determines that there is reasonable cause to believe

11 that a criminal violation by an employee has occurred, the

12 Special Counsel shaD report such determination to the At-

13 tomey General, and to the head of the agency involved,

14 oholl submit a copy of such report to the Director of

15 the Office of Personnel Management and the Director of the

16 Office of Management and Budget. A nj other violation of

17 any law, rule, or regulation shall be reported to the head

18 of the agen<7 involved. The Special Counsel may require,

19 within 30 days of receipt of the sudi report, a certification

20 by the head of the agency whidi statee—

21 “ (1 ) that such head has personally reviewed the

22 report; and

23 “  (2 ) what action has been, or is to be taken, and

24 when such action will be completed.

25 The Special Counsel shall maintain and make available to

22



2 the public a list of noncriminal matters referred to agency

2 heads and their certifications of actions taken;

3 “ (f) ( 1) In addition to the anthority otherwise pro-

4 vided in tlus section, the Special Counsel may, except as

5 provided in paragraph (2 ) of this subsection, conduct an 

g investigation of any other alleged prohibited practice which

7 consists of—

8 “  (A) political activity by any employee whidi is

9 prohibited under subchapter m  of chapter 73 of this

10 title;

11 “  (B) political activity by any State or local officer

12 or employee which is prohibited under chapter 15 of

13 this title;

14 “  (C) arbitrary or capricious withholding of infor-

16 mation prohibited under section 552 of this titie;

16 “ (D) such personnel practices as are prohibited

17 by the civil service rules and regulations, including

18 such practices relating to political intrusion in personnel

10 decisionmaking; and

20 “ (B) involvement by any employee in any pro-

21 hibited discrimination found by any court or appropriate

22 administrative authority to have occurred in the course

23 of w y personnel action.

24 “ (2 ) The Special Counsel shall teake no investigation

26 of any allegation of any prohibited practice referred to in snb-

23

1 paragraph (A ), (D ), or (B) of paragnph ( 1 ) of this

2 subeection if the Special Coonsel deteimines that such aUegar

3 tion may be more appropriately resolved under an admin-

4 istrative i^peals procedure.

6 “ (g) During any investigation initiated under subsection

6 (a) or (e) o f  this section, no disciplinary action shall be

7 taken against any employee for any alleged prohibited ao-

8 tivity under such investigation or any related activity, with-

9 out the approval of the Special Counsel.

10 “  (h) ( 1 ) Bzcept as provided in partgraph (2 ) of this

11 subsection, if the Special Counsel determines, after any

12 investigation under this section of any prohibited personnel

13 practice by any employee, that disciplinary action should be

14 taken against such employee because of such prohibited per-

15 sonnel practice, the Special Counsel shall prepare a written

16 complaint against such employee containing such deteiminar

17 tion and present such complaint together with a statement

18 of supporting facts to the Merit Systems Protection Board

19 or to a hearing examiner appointed under section 3105 of

20 this titie and designated by tiie Board.

21 “  (2 ) In the case of a Presidential appointee, such com-

22 plaint and statement shall be presented to the President in

23 lieu of the Board or a hearing examiner referred to m para-

24 graph (1) of this subsection.

25 *' (i) The Special Counsel may bring disciplinary action.

24
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in Moorduioe with the prooedoTM «et forth in section 1207

ol this title ecwMt any employee who knowingly »nd wiU- 

fully refiues or UUs to comply with »n order ol the Special 

Oomisel under mihsection («) ( 1) of this section or an order 

of the Merit Systems Protection Board. Noncompliance by 

any employee who is a Presidential appointee shaU be re

ported to the President by die Special Counsel.

“  (j) The Special Counsel may appoint such legal, ad

ministrative, and support penonnel as may be necessary

26

“ (k) The Speraal Coimsel may prescribe such regula

tions as may be necessary for investigations under this 

section. Soch regulations shall be published in the Federal

“ (1) The Special Counsel shaU not issue any advisory 

opimon concerning any law, rale, or regdation (other than 

dupter 15 and snbehapter HI of chapter 73 of this title, 

or any rule or regulation thereonder).
“liaW. BeulDfi and dediiona on complainU 8M  by the 

Spcdal CodbhI 

“ Any employee against whom a oomplunt has been 

presented to the Merit Systems Protection Board or a heal

ing under section 1206 of thU title shall be entjUed 

to an agency hearing on the record before the Board or a 

hearing examiner appointed under section 3105 of this tifle

and 1^ the Bc«d. In ti>e case of a State or locJ

I  officer or employee under du^iter 15 of this title, sacb beu- 

J ing shaU be conducted in accordance section 1505 of 

 ̂ this title. There may be no administrative appeal from a final 

.  Older of the Board. A final .order of the Board may impose 

g digciplinwy •ction including, removal, demotion, debannent

 ̂ from Federal employment for a period not to exceed 5 yean.

g siupension. reprimand, or a civil penalty not to exceed

g $1,000 . In the caw of any State or local oflBcer or employee

10 under diapter 16 of this tide, the Board shall act in accord-

I I  ance with section 1506 of this title. An employee wbjeci to
12 afinalorderimposingdiBdplinary action may obtain judicial

13 review of the final order of the Board in the United States

14 Court of Appeals for the circuit in which such employee was

15 employed at the time of the action."'.

16 (b) Any term of office of any member of the Merit

17 Systems Protection Board serving on July 1, 1978, shaD

18 continue in effect until such time as such term would ex|^

19 under section 1202 of title 5, United States Code, as in effect

20 immediately before the effective date of this Act, and upon

21 expiration of such term, appointments to such office shall be

22 made under such section 1202 as amended by this Act.

23 (c) (1) Section 5314(17) of title 5, United fltatea

24 Code, is amended by striking out “ Chiurman of the United

36
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1 Statea <Svil Service Commission”  u d  inserting in lien

2 *««~ f"C h .iiinan  of the Merit System. Protection B oud” .

3 (2 ) Section 5315(68) of such title is by

4 striking oat "Members, United States Civil Service Com-

5 mission”  and inserting in lien thereof "Memben, Merit

6 Systems Protection Boerd”

7 (3) Section 5315 of such title is farther amended by

8 adding at the end tiiereof tiie following new paragraph:

9 “ (123) Special Counsel of the Merit Systems
10 Ptvtection Board.” .

11 (4) Paragraph (99) of section 5316 of such title is
12 hereby repealed.

13 (d) The table of chapters for part n  of title 5, United 

M States Code, is amended by inserting after tiie item relating 

“  to chapter 11 the foUowing new item;
“l i  Mm« Srwum Prtt.d»« B«irt « d  SPMUI UM-

16 PBBFOBMAHCB A P P B A I ^

17 SBC. 203. (a) Chapter 43 of title 5, United States
18 Code, is amended to read as foUows;

19 “C h « te  «^PERF0RMANCE APPRAISAL

27

“■•e.
* ^ 1. DeBaitkim.

^iAm«tofperfom««ceapp«
4M8. Action* bMBdomin*ocepUbleperfor
*906. Sflgolatioiia.

1

2

3

4

5

6

7

8 

9

10

11

12

13
14

15

16

17

18

19

20 

21

^4S01. DdlidtiMi

‘Tor the pnipose of this siibduipte^- 

*‘ ( 1) ‘igwicy* means—

“ (A) anEzecativeageni^;

**(B) the Administratiye Office of the United 

States Oonrts; and

“ (C) the Oovemment Printing Office; 

but does not indade—

“ (i) the General Acobonting Office;

“  (ii) the Centra] Intelligence Agen<7 , the I>e> 

fense InteUigence Agency, and the National Secu

rity Agen<gr, and, as detennined by the IVesident, 

an Ezecative agency, or onit thereof, which con

ducts foreign intelligence or coonterintelligenoe ac

tivities;

**(iii) a government corporation; and 

“  (iv) an agency or unit of an agency excluded 

from coverage of this subchapter by regulation of 

the Office of Personnel Management; and 

"  (2 ) ^employee* means an individual employed in 

or under an agency, but does not include-

*(A) an emplf^ee outside the United States 

who i, paid in aooordanoe witii local nitive p » -  

vailing wage rates for the are. in vriuch amployed;

28
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“  (B) an individual in the Foreign Service of 

the United States ;

“ (C) a physician, dentist, none, or other em

ployee in the Department of Medicine and Sorgery, 

Veterans* Administration, -whose pay is fixed under 

ch i^ r7 3  of tide 38;

“ (D) a hearing examiner î >pointed under 

section 3105 of this tiUe;

“ (B) an individual in the Senior Executive

Service;
“ (F) an individual appointed by the President;

or
“ (G) an individual occupying a position ex

cluded from coverage of this chapter by regulations 

of the Office of Personnel Management.

“ (3 ) ‘unacceptable perforaiance’ means perfonn- 

ance which faUs to meet established requirements in 

one or more critical elements of the job.

-I4S02. EftiO)liahment of perfoniuuMC apprmiMl iyrtcma 

“  (ft) Each agency shall develop one or more perfonn- 

ance appraisal systems which—

“ ( 1) provide for periodic appraisals of job perform

ance of employees;

99 “ (2 ) enc«m.ge employe. p«tidpa<ion in e>fh-

lishing performance objective*; and
“ (3) n »  the remlu o! perfonn.noe .ppnOMb M 

,  b o b  lor Wining, rewarding, reasrigning, promofmg, 

demoting, retaining, and «epar«ting employees.

■■ (b) Under »ch  regulation, a. the Office of Per»nn»l 

diaU pre«!ribe, each performance appraiial

^stem shaU provide for^
“ (1) performance standardi for eadi

employee ander mich
to »ch  employee at * e  begimring of an appraiaal 

period, and evalnating radi emp%ee daring mch period

onmch«tandard«;
“  (2 ) reoogniring and rewarding employee* wh<te>

performance so warranU;
“ (3 ) employees whose performance is un

acceptable to improve; and
■‘ (4 ) r»wgmng, demoting, or sepaiating em

ployees whose performance continne. to be miacoeptaMe. 

<^4308. ActioBS baaed on uacccptaUe perfoinancc

"  (a) Subject to the prorisions of this secdon, the head 

of an agen<y may at any time demote or remove an employee 

performance is unacceptable.

30
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(b) An employee subject to demotion or removal from 

the service under Has section is entitled to—
/



2 “ (1) at least 30 days* advance written notice of

2 the proposed action which identifies the expected stand-

3 ard of perfonnance and the areas in which the employee’s

4 perfonnance is nnaoceptahle;

5 "  (2) an attorney or other representative;

g *‘ (3) reply to the notice orally and in writing;

7 “ (4) an opportunity daring the notice period to

g demonstrate acceptable perfonnance; and

9 “  (6) a written decision which states the reasons for

10 Ae decision and which, unless proposed by the agency

11 head, has been concurred in by an employee who is in a

12 higher position than the employee who proposed the

13 action.

14 “ (c) The head ô  an agency may, under regulations

15 prescribed by such agency head, extend the notice period

16 under subsection (b) of this section for not more than 30

17 days. An agency head may extend such a notice period for

18 more than 30 da}^ only in accordance with regulations issued

19 by the Office of Personnel Management. The decision to

20 retain, remove, or demote an employee shall be made within

21 30 days after the date of the expiration of the notice period

22 and may take into account other failures to perform accepta-

23 bly during the 1-year period ending on the date on which

24 the action is commenced.

25 “ (d) If no action is taken because of performance

31

2 improvement during the notice period and the emplt^ee's

2 perfonnance continues to be acceptable for one year from

3 the date of the written advanoe notice provided under aub-

4 section (b) of this section, any entiy or other notation of

5 the unacceptable perfonnance shall be romoved from official 

Q records relating to such employee.

7 “  (e) An employee who is a preference eligible or is

8 in the competitive service and who has been demoted or

9  removed under the provisions of subsection (b) of this sec-

1 0  tion may appeal the action to the Merit Systems Protection

11 Board. The appeal shall be conducted in accordance with

12 the procedures established in section 7701 of this titie. The

13 ^>peals officer shall conduct an evidentiary hearing only if

1 4  there are disputes concerning material issues of fact requiring

15 presentation of evidence. When tiiere is no genuine issue

16 as to any material fact, tiie appeals officer shall grant a

17 summary decision for the party entitied to such decision «

18 a matter of law. The decision of tiie agency shall be sus-

19  tained by the i^peals officer unless the employee shows

32
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24
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*'(1) the agen<^s procedures contamed enror that 

substantially impaired the rights of the employee;

“ (2) the demotion or removal was based on dis

crimination prohibited by section 2302(b) (1) of this 
title; or



j  “  (3) the deoiaion to demote or remove was arbi-

2 trwyoroaprioioui.

3 “ (f) This section does not apply to—

4 “  (1) the demotion to the grade previously held of

5 a supervisor who has not completed the probationary

6 period mider section 3321 (a) (2) of this title in an

7 initial supervisory position,
g “ (2) the separation or demotion of an individual

9 in the competitive service who has not completed a

10 probationary or trial period or who has not completed

11 ' one year of current continuous employment under other

12 than a temporary appointment limited to one year or

13 less, or
«(3 ) the separation or demotion of an individual

15 in the excepted service who has not completed one year

16 of current continuous employment in the same or similar

17 positions.
18 *^4S04. RMponalbillties of the Office of Peraoiind Manafe*

19 “ It

30 “  (a) The Office of Personnel Management shall make

21 technical assistance available to agencies in the develop-

22 ment of performance appnusal ^stems.

28 “  (b) If the Office of Personnel Management determines

M that a system does not meet the requirements of this sub-

35 chapter (including regulations prescribed under section

3S
j  4305), the Office of Personnel Management shall direct the

2 agency to implement an appropriate system or to correct

3 operations under the system, and any such agency shall

4 take any action so required.

“14806. lUfoUtioM

g “The Office of Personnel Management may prescribe

7 regulations to carry out the purposes of this siAchapter.” , 

g (b) The item relating to chapter 43 in the table of

9 chapters for part m  of title 5, United States Code, is

10 amended by striking out “ P.rfom«K* Rattaf" and inserting

11 in lieu thereof “ Perfomaae# Aptniaal**. 

j2 ADVEB8E actions

V3 SBC. 204. (a) Chapter 75 of title 5, United Statea

14 Code, is amended by striking out subchapters I and H and

15 inserting in lieu thereof the following:

16 “SUBCHAPTER I—SUSPENSION FOR 30 DAYS OR

17 LESS

18 “87501. DefiniUoni

19 ‘Tor the purpose of this subchapter—

20 “ (1) ‘employee* means an individual in the com-

21 petitive service who has completed a probationary or

22 trial period under an initial appointment or as a supers

23 visor or manager or who has completed 1 year of cor-

24 rent continuous employment in the same or amilar

34



1 positiong under other than a temporary appointment

2 limited to 1 year or less, but does not include—

3 “ (A) an individual in the Senior Executive

4 Service; or

5 “ (B) an individual occupying a position ex-

6 eluded from coverage of this subchapter by regula-

7 tion of the Office of Personnel Management; and

8 “ (2) ‘suspension* means the placing of an em-

9 ployee, for disciplinary reasons, in a temporary status

10 without duties and pay.

11 “S 7502. Actiona covered

12 “This subchapter applies to a suspension for 30 days

13 or less, but does not apply to a suspension under section 7532 

of this title or an action initiated under section 204 of Re-

IS organization Plan Numbered 2 of 1978.

**§ 7603. Cauie and procedure

“ (a) Under regulations prescribed by the Office of

18 Personnel Management, an employee may be suspended for

19 30 days or less only for such cause as will promote the

20 efficiency of the service.

21 “  (b) An employee against whom a suspension for 30

22 days or less is proposed is entitled to—

23 " (1 ) ft written notice stating reasons for the 

2* proposed action;

36
j  « (2 ) a reasonable time to answer orally and in

2 writing and to furnish affidavits and other documentary

3 evidence in support of the answer;
4 “ (3) be accompanied by an attorney or other

5 representative; and
6 “  (4) a writtOT decision at the earliest practicable

7 date.

8 “17504. R«inl*tloni
9 “ The Office of Personnel Management may proscribe

10 regnlatione to c«ny out the purposes of fliiB subchapter.

11 “ 8UBCHAPTBR II— REMOVAL, SUSPENSION FOR

12 MOKE THAN 30 DATS, REDUCTION IN GRADE
13 O R  PAT, OR FURWUOH FOR 30 DATS OK LESS 

U  «|7511. Dtllnitloiu; appUcatlon
15 "(a ) Forthepoiposeofthissabchaptei—

16 “ (1) ‘employee* meanfr—
17 a an individual in tiie competitive service

18 who has completed a probationary or trial penod

19 under an initial appointment or as a supervisor or

20 manager or who has completed 1 year of current

21 continuous employment under other than a tempo-

22 rary appointment limited to 1 year or less; and

23 “ (B) a preference eligible in an Executive 

agen(^ in the excepted service, and a preference

36
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eligible in the United States Postal Service and 

the Postal Rate Commission, who has completed one 

year of cnrrent oontinaoas service in the same or 

similar positions;

(2) 'sospension’ has the meaning as set forth in 

section 7501 of this title;

*‘ (3) *grade’ means a level of classification under 

a position classification system;

(4) 'pay' means tte rate of basic pay fixed 

law or administrative action for the position held by 

an employee; and

(5) 'furlough* means the placing of an employee 

in a temporary statns without daties and pay because 

of lack of woA or funds or other nondisciplinary reasons. 

** (b) This subchapter does not apply to an employee—

“ (1) whose appointment is required to be con

firmed by, or made by and with the advice and con

sent of, the Senate;

“ (2) whose position has been determined to be of 

a confidential, police-determining, or policy-advocating 

character by—

“ (A) the OflSce of Personnel Management for 

a position that it has excepted from the competitive 

service; or
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''(B ) the head of an agency for a position 

which is excepted from the competitive service by 

statnte;or

'*(3) whose position is in the Senior Executive 

Service.

(c) *nie Office of Personnel Management may provide 

for the application of this subchapter to any position or 

group of positions exempted from the competitive service by 

regulation of the Office of Personnel Managment.

**17512. Aetiou covered

**This snbchapter applies to—

“ (1) a removal;

“  (2) a suspension for more than 30 days;

** (3) a reduction in grade ;

" (4 ) a reduction in pay of an amount exceeding 

one step of the employee’s grade or 3 percent of the 

employee’s basic pay; and

(5) a furlough for 30 days or less; 

but does not apply to—

“ (A) a suspension or removal under section 7532 
of this title,

**(B) a reduction in force action under section 

3502 of this title,

**(C) the demotion of a supervisor who has not

CO



2

3

4

5

6

7

8 

9

10

11
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1 completed the probationary period nnder section 3321

(a) (2) of tliis title in an initial snpervisoiy position 

if such demotion is to the grade held immediately be

fore becoming such a sapervisor,

“ (D) a demotion or removal under section 4303 

of this title, or

(E) an action initiated under section 204 of Re

organization Plan Numbered 2 of 1978.

-§7513. Caoae and procednre

“  (a) Under regulations prescribed by the Office of Pei> 

sonnel Management, an agency may take an action covered 

by this subchapter against an employee only for such cause 

as will promote the efficiency of the service.

“ (b) An employee against whom an action is pro

posed is entitled to—

“  (1) at least 30 days’ advance written notice, ex

cept when there is reasonable cause to believe the em

ployee has committed a crime for wliich a sentence of 

imprisonment can be imposed, stating specific reasons 

for the proposed action;

“ (2) a reasonable time to answer orally and in 

writing and to furnish affidavits and other documentary 

evidence in support of the answer;

39

10

** (3) be accompanied by an attorney or other repre

sentative ; and

“  (4) a written decision and reasons therefor at the 

earliest practicable date.

"  (c) An agency may in its discretion provide by regu

lation for a hearing which may be in lieu of or in addition to 

the opportunity to answer provided under subsection (b) (2) 

g of this section.

9 “ (d) An employee against whom an action is taken 

under this section is entitled to appeal to the Merit Systems

11 Protection Board under section 7701 of this tide.

12 “  (e) Copies of the notice of proposed action, the answer

13 of the employee when written, a summary thereof when

14 made oraUy, the notice of decision and reasons ther«for, and

15 any older eflFecting an adverse action shall be maintained by

16 the agency and shaU be furnished to the Merit Systems Pro-

17 tection Board upon its request and to the individual affected

18 upon such individual’s request.

19 **§7514. RcgnlatioiiB

20 *‘The Office of Pereonnel Management may prescribe

21 regulations to cany out the purposes of fliis subdiapter.” .

22 (b) The table of sections for chapter 75 of tide 5,

23 United States Code, is amended by striking out all the items

40
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1 preceding the item relating to sabohapter III and inserting

2 in lieu thereof the following:

3 **Ch«ptcr 75^ADVERSE ACTIONS
“SUBCHAPTER I—SUSPENSION OF 80 DAYS OR LESS

“7601. DBflnitions; application.
“7008. AotlonaooTeMd.
“7608. C«us6Midpn)oeduw.
“7S0A. RegalitiaoB.

“SUBCHAPTER II-REMOVAL, SUSPENSION FOR MORE 
THAN 80 DAYS, REDUCTION IN GRADE OR PAY, OR 
FURLOUGH FOR 80 DAYS OR LESS 

“7511. I^finitioiu; •pplieition.
“7512. Actions oovered.
“7518, OiUMudprooedare.
“7614. Regoktionfl.”.

4 APPEALS

5 Sbc. 205. Chapter 77 of title 5, United States Code, is

6 amended to read as follows:

7 “Chapter 77.—APPEALS

41

“770L Appellate pRwedaraB.
“7702. Judicial nview of decisionB of the Merit Svrtenu Protection 

BoMtL

g *17701. Appdlateprocednrea

9 “ (a) An employee, or applicant for employment, may

10 submit an appeal to the Merit Systems Protection Boai^

11 from any action which is appealable to the Board under

12 any law, rule, or regulation. An appellant shall have the

13 light to be accompanied by an attorney or other representar

1 tive. The appeal shall be processed in accordance with regu-

2 lations prescribed by the Board.

3 "  (b) The Board may refer any case appealable to it to

4 an appeals officer, or a hearing examiner appointed under

5 section 3106 of this title, who shall make a decision—

6 “ (1) on the record after reoript of the written

7 representations of the parties; or

8 “ (2) where there are material issues of fact re-

9 quiring presentation of evidence, after conducting an

10 evidentiaiy hearing.

11 "  (c) The decision of the agency shall be sustained by

12 the appeals officer or hearing examiner unless the employee

13 shows that—

14 “ (1) the agency's procedures contamed error tfaif

15 substantially hnpaired the rights of &e employee;

I® “  (2) such decision was based on discrimination pro-

17 hibifced by section 2302(b) (1) of fliis title; or

"  (3) such decision was arbitrary or c^ricious.

19 “  (d) Any decision under subsection (b) of this section

20 phall be final unless a party to the appeal or the Office of

21 Personnel Management petitions the Board for a review

22 within 30 days after receipt of the decision, unless tiie Board,

23 for good cause shown, extends the 30-day period or reopens

24 and reconsiders a case on its own motion. One member of the 

^  Board may grant a petition or otherwise direct that a ded-
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1 sion be reviewed by the full Board. This procedure shall not

2 apply if, by law, a decision of a hearing examiner is required

3 to be acted upon by the Board.

4 “ (e) (1) Subject to paragraph (2) of this subsection,

5 in the case of any complaint of discrimination which under

6 title VII of the Civil Rights Act of 1964 (42 U.S.C. 2000e

7 et seq.) is required to be heard by the Board, an appeals

8 officer assigned to hear discrimination complaints filed under

9 section 717 (b) of the Civil Rights Act of 1964 (42 U.S.C.

10 2000e—16(b )) may make a decision on the record or con-

11 duct an evidentiary hearing, as the circumstances may war-

12 rant, pursuant to regulations prescribed by the Board.

13 “  (2) An appeal may be heard under paragraph (1) of

14 this subsection if the employee, or applicant for Federal

15 employment, submits the discrimination complaint to the

16 agency, which shall have 60 days to resolve the complaint.

17 If the complaint is not resolved to the satisfaction of the

18 complainant or if the agency fails to issue a final decision

19 thereon within 60 days, the complainant may appeal to the

20 Board. Such an appeal must be submitted within 30 days of

21 notice to the complainant of the agency’s decision or follow-

22 ing expiration of the 60-day period if the agency has failed

23 to issue a decision on the complaint. Class complaints of

24 discrimination may be processed by an appeals officer pur-
25 suant to regolations prescribed by the Board.
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1 “  (f) Members of the Board and hearing examiners or

2 appeals officers assigned by the Board may—

3 ** (1) consolidate appeals filed by two or more

4 appellants, or

5 “ (2) join two or more appeals filed by the same

6 appellant and hear and decide them concurrently,

7 if the Board or the appeals officer, as the case may be,

8 determines in its discretion that-such action could result in

9 the appeals’ being processed more expeditiously and such

10 action would not prejudice the parties.

11 “  (g) Notwithstanding any other provision of law, an

12 employee who has been affected by an action appealable

13 to the Board and who dleges that discrimination prohibited

14 by section 2302(b) (1) of this titie was a basis for the

15 action shall have both the issue of discrimination and the

16 appealable action decided by the Board in the appeal deci-

17 sion under the Board’s appellate procedures.

18 “  (h) Mend>ers of the Board, hearing exanuners, and

19 appeals officers assigned by the Board may require payment

20 by the agency which is the losing party to a proceeding

21 before the Board, of reasonable attorney fees incurred by

22 an employee, if the employee is the prevailing party and

23 the dedding official or officials determine that payment by

24 the agency is warranted on the grounds that the agency’s
25 action was whoUy withoat basis in fact or law.

44

IsD
to



2

3

4

5

6

7

8 

9

10

11

12

13

14

15

16
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18
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21 

22
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24

1
“ (i) The Board may, by regulation, provide for idtema- 

tive methods for settling matters subject to the appellate 

jurisdiction of the Board. A decision under such a method 

shall be final, unless the Board reopens and reconsiders a 

case at the request of the Office of Personnel Management 

under subsection (c) of this section.

“ (j) The Merit Systems Protection Board may pre

scribe regulations to cany out the purposes of this section. 

-§7702. JadicUa rerlew of dedsions of the Merit Systcma 

PFotcctioii Board 

“ (a) Any employee, or applicant for employment, 

adversely affected or aggrieved by a final order or decision 

of the Merit Systems Protection Board may obtain judicial 

review of such an order or decision.

" (b ) A petition to review a fihal order or decision 

of the Board shall be filed in the Court of Claims or a 

United States Court of Appeals as provided in chapters 91 

and 168, respectively, of title 28, except for actions filed 

in the United States district courts under section 717 (c) 

of the Civil Rights Act of 1964 (42 U.SX3. 2000e-16 ( c ) ), 

under section 15 of the Age Discrimination in Employment 

Act of 1967 ( 29 U.S.C. e33a(c)), or under section 8715 

or 8912 of this title. Notwithstanding any other provision 

of law, any petition for review must be filed within 30 days
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1 after the date the petitioner received notice of the 6nal

2 order or decision of the Board.
3 " ( 0) In c « 8  filed in the United States Court of Claim*

4 or a United State. Court of AppeaU, the eoart .hall re-

5 view the adminirtntive reoori for the pnipose of detennin-

6 int whether the finding, were arbitrary or capriciou., and

7 not in accordance with law, and whether * e  procednres re-

8 qoind by rtatute and regulation, were foUowed. The admin-

9 i.ti»tive of the Board are conclniive if .npported by

10 -l-nntliJ evidence in the admini.lrative record. If the

11 court determine, that farther evidence i« neceaiaiy, it .hafl

12 remand the ca« to the Board. The Board, after «i(*  fnr-
13 ther proceeding, a. may be required, may modify it. finding.,

14 and shaU file with the coort the record of Mch proceeding..

15 The finding, of the BohJ are condmive if impported 1^

16 mbrtantial evidence in the adminirtialive record as mp-

17 plemented.
18 "  (d) The Director of the Office of Penwnnel Manag»-

18 ment may obtain review of any final order or dedeion s i

20 the Board by filing a petition for jndidd review in the

21 United States Court of Appeals for the Dirtrict of Columbia

22 if the Director diMgrees with a legal interpretation 1^ the

23 Board of a law, rule, or regulation involving pereonnel

2 4  and for wiridi such Office has offidal reapon-

25 «ibi1ity. In addition to the named respondent, the Board
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1 ftnd all other parties to the proceedings before the Board

2 shall have the right to appear in the proceeding before the

3 CoMt of Appeals. The granting of the petition for judicial

4 review shall be at the discretion of the Comt of Appeals/’.

5 TECHNICAL AND OONFOBMINO AMENDMENTS

6 Sec. 206. Section 2342 of title 28, United States Code,

7 is amended—

8 (1) by striking out "and” at the end of paragraph

9 (3 ) ,

10 (2) by striking out the period at the end of para-

11 graph (4) and inserting in lieu thereof “ ; and” , and

12 (3) by adding at the end thereof the following new

13 paragraph:

“  (5) all final orders of the Merit Systems Protec-

15 tion Board except as provided for in section 7702 (b)

16 of title 5.” .

17 TITLE m-STAFFING 

Jg v o l u n t e e r  s e r v ic e s

1 9  Sec. 301. (a) Chapter 31 of title 5, United States

20 Code, is amended by adding at the end thereof the following

21 new section:
22 “IS lll. Acceptance of volunteer aervice

28 “ (a) For the purpose of this section, ‘student’ means

34 an individual who is enrolled, not less than half-time, in 
a high school, trade school, technical or vocational institute.

47
1 junior college, college, university, or comparable recognized

2 educational institution. An individual who is a student is

3 deemed not to have ceased to be a student during an

4 interim between school years if the interim is not more

5  than 5 montiiB and if such individual shows to the satisfaction

6 of the Office of Personnel M«n»gement that mch mdividaal

7 h«8 * bon* fide intention of continning to punue » coone

8 of study or tnuning in the same or different edactional

9 institation daring the school semester (or other period into

10 which the school year is divided) immediately after the 

■11 interim.
12 “  (b) Notwithstanding «»tion 665 (b) of title 31, the

13 head of an agency may «!cept,^bject to regnlations issued

14 by the Office of Personnel Management, voluntary service

15 for the United States if the service—
18 " (1) is perfomed by a student, with the pennission

17 of the institution at which the student is enrolled, as

18 part of an ^jency prognun ertrf.lished for the purpose

19 of providing educational experiences for such students .

20 “ (2 ) is to be uncompensated; and

21 “  (3) will not be used to displace any employee.

22 “ (c) An individual who provides voluntary service

23 under subsection (b) of this section shall not be considered

24 a Federal employee for any purpose other than for pur-
25 poses of chapter 81 of this title (relating to compensation
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1 for injury) «nd section. 2671 2680 of titte 28

2 (relsting to tort olaimfl)

3 (b) The enaiyriB of oh«pter 81 of tiUe 6, United 8t»te«

4 Code, is Mnended by rfding at the end (hereof the foUowing

5 new item:
“8111. AooeptMKWofvolunteBrBBTvice.".

6 DKFIKITI0N8 BULATISO TO PBBMEBSOU B U 0B L B 8

7 SBC. 302. Section 2108 of title 5. United States Code,

8 is amended—

9 (1 ) by stiiUng out "and”  at the end of paia-

10 graph (2 ),
11 (2) by inserting in paragraph (3) after ••means’.’

12 the foUowing: ••, except as provided in paragraph (4)

13 of this subsection” ,
„  (3) by striking ont the period at the end of parar

115 graph (3) and inserting in lieu ttiereof a semicolon:

16 and
y, (4) by adding at the end *«reof the following

18 new ptragraphB:

j j  “ (4) ffltoept for purposes of chapter 75 of this

20 titte, •preference eUgible’ doe. not include »  retired

21 member of tiie armed force, unlew-

22 •• (A) the indiTidual is a tobled  veteran; or 

28 ■ •' (B) the individual retired below ttie rank of

2 4  major or its equivalent; and
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“ (6) ‘retired member of the aimed forces* means 

a member or former member of tiie anned forces who 

is entided, under «rtatute, to retired, retiremenl; or re

tainer pay on account of service as »u<* a member.” . 

HOBCOKFrrmyB a p p o ih t m b k t  o p  c b b ta in  DttABun) 

VBTEBAH8

SBC. 303. Chapter 31 of title 5, United Slates Code, is 

amended by adding at the end thereof tiie following new

section:
‘*18112. Prefereaee diffibke; dinUed; noneoBipetltlve ap-

60

“Under such regulations as the Office of Personnel Man

agement may prescribe, an agency may m«ke a noncom- 

pelitive appomtment leading to conversion to career or 

career-conditional employment of a disabled veteran who 

has a compensable servioe^nnected disability of 50 per

cent or more, or is enrolled in or has successfully completed 

a course of job related trainmg prescribed by the Admmis- 

trator of Veten^' Affairs under chapter 31 of title 38.” .

(b) The analysis of chapter 31 of title 5, United States 

Code, is amended by adding at the end thereof the foflowing 

new item:
“811S. PPBfBTBnoe eligib



j  BXAMINATION, CBBTIPICATION, AND APPOINTMENT OP

2 PBEFBBENCB BLI0IBLB8

3 Bbc. 304. (a) Chapter 33 of title 5, United States Code,

4 is amended by adding after section 8303 the following new

5  Heotion:

7  “ (a) For the purpose of this sobchapter—

8 “  (1) the status of an individoal, who is not a re-

9 tired member of the armed forces, as a preference eligi-

10 Me under section 2108 (3) (A) or (B) of this title for

11 purposes of preference in consideration for appointment

12 shall terminate at the end of the 10-year period begin-

18 ning on the date of such individual’s separation from

active duty in the armed forces; and

1® “ (2) the status of an individual as a preference 

eligible under section 2108(3) (A) or (B) of this

1*̂  tide, who is a retired member of the armed forces and

1® who retired below the rank of major or its equivalent,

1® shall terminate at the end of the 3-year period begin-

20 niug on the date of such individual’s separation from

21 active du^ in tiie armed forces.”

22 (b) Section 3305 of titie 5, United States Code, is 

^  amended to read as foQows:

61

j  «1Sa06. Competitive lervtoe; prcfcnMe eUgiUei; appU-

62

3 **0n the applications of a preference eligible a competi-

4 tive examination «b*11 be held for any position for whidi

5 there is an appropriate list of eligibles.” .

6 (o) Section 3309 of titie 6, United States Code, is

7 amended to read as follows:

S *18809. PrefereMe eUgiblei; examlMtiow; additioul

9 credit for

10 “  (*) Preference eligibles shall be refeiied for appoint-

11 ment according to the regulations issued under section 3318 

12. (d) of tiiis titie. A preference eligible who qualifies in an

18 examination for entmnce into tiie competitive service is

14 entitied to additional points above tiie individual’s earned

16 rating, is follows:

16 " (1 )  a preference eligible under section 2108(8)

17 (A) or (B) of tiiis titie-6 points; and

18 “ (2) a pnrference eligible under section 2108(8)

19 (O )-(G ) of tiiis titie-10 points.

20 “  (b) A preference eligible under section 2108 (3) (C)

21 of this titie who has a compensable service-connected dis-

22 ability of 10 percent or more, shall be placed at the head of 

28 tiie list of eligibles, except tiiat in tiie case of scientific and

34 professional pootions in GS-9 or higher, tiie eligible shall be

toat)
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1 placed on the lilt of eligibles in the order of the eligible’s 1

2 noting, inchiding points added onder paragraph (2) of sab- 2

3 section (b). 3

4 “  (c) If other rating systems are used, preference eligi- 4

5 5

6 (d) Section 8814 of title 5, United States Code, is 6

7 amended by striking ont “CSvfl Service Oommission”  and 7

8 8

d and striking oat ", in the order named by section 8318 9

10 of this title” . 10

11 (e) Section 3315 of title 5, United States Code, is 11

12 amended— 12

13 (1) in the first sentence of subsection (a ), by strik 13

14 ing oat in the order named by section 3318 of this 14

15 tide” ; 15

16 (2) in the second sentence of sabsection (a ), by 16

17 striking oot "Civil Service Commission*’ and inserting 17

18 in lien thereof "Office of Personnel Management” ; and 18

19 (8) in the fint sentence of subsection (b ), by strik 19
30 ing oat *K)ommi88ion*' and mserting in liea thereof 20
21 "Office of Penonnd Management” . 21
22 (f) Section 8817 (a) of title 5, United States Code, is 22
28 amended to read as follows: 23
94 "(a ) The Office of Personnel Management shall prê 24

2S
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select for i^pmntment to eadi YMtaxoy from Uie highest 7

‘ (d) The Office of Persoimel ICanagement may pf»-

'(a ) The IVendeiit may take sach action, indodmg

rant, for a period of prolMition—

‘‘ (1) before an appointanent in the competitive 

service becomes final; and

to



“ (2) before initial appointment to a raperviaory 

or managerial position becomes final.

“  (b ) A n  individual—

“ (1) who has been toransferred, assigned, or pro

moted from a position to a supervisoxy or managerial 

position, and
“ (2) who does not satisfactorily complete the pro

bationary period nnder subsection (a) (2) of tim 

section,

10 shall be returned to a jkwition of no lower grade and pay

11 than the position formeriy occupied by the individual.

12 Nothing in tiiis section prohibits an agency from instituting

13 an adverse action against an mdividual serving a probation-

14 ary period under subsection (a) (2) for cause unrelated'to

16 supervisory or managerial performance/’ .

16 (j) Section 3326 of title 5, United States Code, is

17 amended—

18 (1) in subsection (b) (1 ), by striking out And, if

19 the position is in the competitive service, after approval

20 by the Ci^l Service Commission” ; and

21 (2) m subsection (c), by striking out or the

22 . authorization and approval, as the case may be/*

23 (k) The following sections of chapter 33 of titie 6,

24 United States Code are repealed:

66 66

(1) Motion 3818 (Rdated to registen of eligibies);

i o f family

1
2 «nd

3 (2 ) section 8819 (ralated to i

4 itriotion).

6 (1) The analysis for chapter 33 of titie 6, United States

6 Oode, is amended-

7 (1) inserting after the item relating to section

8 8803 tiie following new item:

"SSOBa. Pi«feraioeeli«ibles,sppoiBtiDeiit;tiBi«liiDit»;

9 (2) by Unending tiie item relating to section 3305

10 toreadasfoUows:

“8M6. C0mpetitiTSS8nrk»;ppeltoM08eli*iW«;sppU«*^

11 (3) by amen^Ung tiie item relating to section 3309

12 to read as follows:

**8800. Pnfannoe difibles; auniiutioiiB; wlditioaal credit for.” ; siid

13 (4) by striking out tiie items relating to sections

14 3313 and 3819.

15 EBTBNTION PBBFBBBNCB

16 Sec. 306. (a) Section 3601 (a) of titie 6, United States

17 Code, is amended—

18 (1) by striking out “and”  at tiie end of paragraph

19 (2 ) .

20 (2) hy striking out the period at tiie end of para^

21 graph (3) and inserting in lien tiiereof and” , and

22 (3) adding at the end thereof the following new

23 paragr^ h :
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1 1 “ (c) An employee who \b entitled to retention pref

2 preference eligible who is a veteran (other than a vet 2 erence and whose performance meets a standard of adeqoa<^

3 eran under section 2108(3) (O )-(G ) of this title or 3 under a performance appraisal system implemented under

4 subsection (a) (3) (A) of this section) 4 chapter 43 of this title is entifled to be retained in preference

5 (b) Section 3502 (b) of title 5, United States Code, is 5 to other competing employees.” .

6 amended to read as follows: 6 (e) Section 3503 of title 5, United States Code, is

7 “ (b) (1) An employee with limited preference is en 7 amended—

8 titled to military preference in retention under this section 8 (1) in subsection (a ), by striking out “ each pref

9 only during the 3-yeax period following the date of such 9 erence eligible employed” and inserting in lieu thereof

10 employee’s initial appointment in or under an Executive 10

11 agency, or if later, during the 3-year period following the 11 (2) in subsection (b) by striking out “ each pref

12 date of such employee's initial return following a leave of 12 erence eligible employed”  and inserting in lieu thereof

13 absence during which such employee was performing active 13 ‘‘each competing employee.'*.

14 service in the armed forces. 14 t e a in in g

15 “ (2) Any employee with limited preference who is no 15 Sec. 306. Section 4103 of title 5, United States Code,

16 longer entitled by reason of paragraph (1) of this subsec 16 is amended by inserting “ (a) ” before **In order to increase’ ’

17 tion to military preference is entitled to credit for 5 addi 17 and by adding at the end thereof the following new

18 tional years in computing such employee’s length of service 18 subsection:

19 for purposes of subsection (a) of this section.” 19 “ (b) (1) Notwithstanding any other proviaon of this

20 (c) Section 3502 (a) (2) of title 5, United States Code, 20 chapter, an agency may train any of its employees to pre

21 is amended by stiiking out “3501(a) (3 )” and inserting 21 pare such employee for placement in another agency if the

22 in lieu thereof “3501 (a) (4) ” 22 head of the agency determines that sucfc employee will

23 (d) Section 3502 of title 5, United States Code, is 23 otherwise be separated under conditions which would en

24 further amended by adding at the end thereof the following 24 title such employee to severance pay under section 5595

25 new subsection: 25 of this title.

t o
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2 “ (2) Before undertaking any training under this sub-

2  section, the head of the agency shall obtain verification from
3  the Office of Personnel Management that there exists a rea- 

 ̂ sonable expectation of placement in another agency.

g “ (3) Li selecting an employee for training under this

g subsection, the head of the agency shall consider—

Tj “  (A) the extent to which the current skills, knowl-

8 edge, and abilities of the employee may be utilized in

9  the new position;

10 “ (B) the employee’s capability to learn new skills

1 1  and acquire new knoM’ledge and abilities needed in the

12  new position; and

13  “ (C) the benefits to the Government which would

1 4  result from retaining competent employees in the Fed-

15  eral service.*'

16 TBAVBL, TRANSPORTATION, AND SUBSISTENCE

17 Sec. 307. Section 5723(d) of title 5, United States

18 Code, is amended by striking out “not” .

19 RETIREMENT

20 Slic. 308. Section 8336(d) (2) of title 5, United States

21  Code, is amended to read as follows:

22 “ (2) voluntarily, during a period when the agency

23 in which the employee is serving is undergoing a major

24 reorganization, a major reduction-in-force, or a major
25 transfer of function, as determined by the Office of Per-
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1  sonnel Management, and such employee is serving in a

2  geographic area designated by the Office

3 EXTENSION OP VETEBANS BEADJI7STMBNT APPOINTMENT

4 AUTHOEITT

5 S ec. 309. Section 2014(b) of title 38, United States

6 Code, is amended to read as follows:

7 “ (b) To further this policy, veterans of tiie Vietnam

8 era shall be eligible, in accordance with regulations which

9 the Office of Personnel Management shall prescribe for vet-

10 erans readjustment appointments and subsequent career-

11 conditional appointments, under the terms and conditions of

12 Executive Order Numbered 11521 (March 26, 1970), ex-

13 cept that these appointments may be made up to and includ-

14 ing GS-7 level or the equivalent and, for disabled veterans,

15 the fourteen years of education limit shall not apply. Not-

16 withstanding any limitations with respect to the period of

17 eligibility as prescribed in Executive Order Numbered 11521,

18 a veteran of tlie Vietnam era who was eli^ le for appoinir

19 ment under that Executive order on April 9, 1970, or a vet-

20 eran of the Vietnam era who was separated on or after titat

21 date, may be appomted at any time. No veterans readjustr

22 ment appointment may be made under aufliority of this 

subsectionafterSeptember 30, 1980.” .
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bffbotivb  date

2 Sbo. 310. The amendments relftting to the toUowing

8 sections of tide 5, United States Code shall take effect on

4 October 1,1980:
5 ( 1) seotion2108 (4) and (6),

g (2) section 3303a,

 ̂ (3) section 3305, and

g (4) section 3309.
9 TITLE IV-SENIOK EXECUTIVE 8BRVI0E

OOVBRAGB

1 1  Sbo. 401. (a) Chapter 21 of title 5, United States Code,

1 2  is amended by inserting after section 2101 tiie foU o^g

18 new section:
14 “J2101a. The Senior Executive Service

15 “The ‘Senior Executive Sendee* consists of positions

16 properly classified above General Sdiedule 15 and below

17 Executive Level HI, or their eqmvalents, which meet the

18 definition in section 3132 (a) (2) of «iis title. wMch, except

19 for those in the Foreign Service, are not filled by Presidential

20 appointment requiring Senate confirmation, and which are

21 not excluded as provided for in section 8132(a) (1) and

22 (o) of this title.” .
23 (b) Section 2103 (a) of title 5, United States Codfe, is

24 amended by striking out the period at the end thereof and

1 inserting m Ueu thereof the following: “ or the Senior

2 Executive Service.” .
3 (c) Section 2108 (3) of title 6, United States Code, is

4 amended—
5 (1 ) in subpwagraph (G) (Si), by striking out

6 the period and inserting in Ueu thereof a semicolon ; and

7 (2) by inserting at the end thereof flie foUowing:

8 “but does not include appEeants for, or members of, flie

9 Semor Executive Service.” .
10 (d) The M aly* for such Aapter 21 is amended by

11 inserting after the item reUting to section 2101 the follow-

12 ing new item:
“aioia. The Senior Executive Service.”.

^3 a u t h o b it y  foe  b m pl o y m b n t

14 Sec. 402. (a) The chapter analyas of diapter 31 of

15 title 5, United States Code, is amended—

jg  ( 1 ) by striking out lie hea®ng tor diapter 31 and

17 insertinginUeufliereofthefollomng:

18 Sl^AWTHORITY FOR BMPLOTMENT
“ STJBCHA.PTEE I_EMPM)TMB1IT AtJTHOBinBS” ;

19 (2) by inserting at flie end thereof the follovring:
•‘SOTCHAPTBB H -T H E  SENIOR EXBCtm VE SEBVICE

*3131. l i e  Senior Executive Service.

“8185. Biennial report.
«81Se. Reguktionfl.” ;

20 â id
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2  (3) l>y inserting after section 3112, as added by

2  this Act, the following new subchapter:
3 “ SUBCHAPTER II—THE SENIOR EXECUTIVE
4 SERVICE

5 “§3131. The Senior Executive Service

6 “ (a) It is the purpose of this subchapter to establish

7 and provide for a Senior Executive Service in order to

8 insure that the executive management of the Government

9 of the United States is of the highest quality and is respon̂

10 sive to the needs, policies, and goals of the Nation. The Sen-

11 ior Executive Service shall be administered in such manner

12 as to accomplish the following objectives:

13 “ (1) provide for a compensation system, including'

1 4  salaiy, benefits, incentives, and other conditions of em-

15 ployment, designed to attract, reinforce, and retain ex-

16 cellent Government managers;

17 ‘*(2) establish a positive correlation between man-

18 agerial success and compensation and retention, with

19  managerial success to be measured on the basis of in-

20 dividual performance and organizational accomplishment

21 (including such factors as improvements in efficien(gr,

22 productivity, and quality of work or service, cost sar-

23 ings, and timeliness of performance) ;
24 “ (3) make tenure as an executive contingent on

25 saccessful performance;

 ̂ “ (4) recognize exceptional accomplishment;

2  “ (5) enable the head of an agen<;y to reassign

g and transfer Senior Executive Service employees to
 ̂ best accomplish its mission ;

g “ (6) provide for severance pay, retirement bene-

g fits, and placement assistance for those who are removed

y from the Senior Executive Service for nondisciplinary

g reasons;

9  “ (7) protect Senior Executive Service employees

10  from arbitrary or capricious actions;

11  “ (8) provide for both program continuity and

12  policy advocacy in the management of public programs;

13  ** (9) Tnftinfiiin a merit personnel system free of

1 4  improper political interference;

15  “ (10) insure accountability for honest, economical,

16 ‘ and eflScient Government;

17 “ (11) see that there is faithful adherence to the

18 law, rules, and regulations relating to equal employment

19 opportunity, political activity, and conflicts of interests;

20 and

21  **(12) provide for the systematic development of

22 talented and effective executives and for the continuing

23 development of incumbents.

24 **§3132. Definitions and exclusions

25 “  (a) for the purpose of this sabchapter—
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1 “ (1) ‘agency’ means an agency referred to in 1 ees in order to insure impartiality, or the public’s confi

2 section 2301(a) (without regard to paragraphs (1) 2 dence in the impartiality, of the Government;

8 (B ), (1) (0 ), and (2) (D )) of this title and does not 3 “ (5) ‘general position* means any position, other

4 include any agency or unit thereof excluded from cov 4 tiian those identified as career reserved positions, which

5 erage by the President under subsection (c) of this 5 may be filled by either a career or noncareer appointee

6 section; 6 or under a limited emergency or term appointment;

7 “ (2) ‘Senior Executive Service position’ means a 7 “ (6) ‘career appointee* means an individual ap

8 position above the GS-15 'or equivalent level in which 8 pointed to a Senior Executive Service position based on

9 9 selection through a merit staffing process consistent with

10 “ (A) directs the work of an organizational 10

11 unit; 11 case of initial appointment, approval of managerial quali

12 “ (B) is held accountable for tiie success of 12 fications by the Office of Personnel Management;

13 specific line or staff programs or projects; 13 “  (7) ‘noncareer appointee* means an individual ap

14 “  (0) monitors the progress of the organization 14 pointed to a Senior Executive Service position without

15 toward goals and periodically evaluates and makes 15 approval of managerial qualifications by the Office of

16 , V appropriate adjustments to such goals; or 16 Personnel Management;

17 “  (D) supervises the work of employees other 17 “ (8) ‘limited emergency appointment* means a

18 than personal assistants; 18 nonrenewable appointment not to exceed 18 months to

19 “ (3) ‘executive* means a member of the Senior 19 a position established to meet a bona fide, unantidpated.

20 Executive Service; 20 urgent need; and

21 “ (4) ‘career reserved position* means a position 21 “  (9) *limited term appointment  ̂ means a non

22 which can only be filled by a career appointee, or under 22 renewable appointment for a term of three years or

23 a limited emergency or term appointment, and to which 23 less to a position tlie duties of which will expire during

24 it is justifiable to restrict appointment to career employ- 24 that time period.

25 “  (b) For purposes of paragraph (4) of subsection



1  (a) of this section, the Office of Personnel Management

2  shall pTesoribe the position criteria and regulations governing
3  the designation of career reserved positions. The designadon

4  of a career reserved position shall be made by the agency;

5  nondesignation is subject to post audit 'by the Office of Per^

6 sounel Management.

7  “ (c) An agency may file with the Office of Personnel 

g Management an application, setting forth reasons why it,

9  or a unit thereof, should be excluded from pladng positions

10 in the Senior Executive Service. The Office of Personnel

1 1  Management shall review the application and reasons and

12 undertake such other investigation as it considers appropriate

13 to determine whether the agency or unit should be excluded

1 4  from coverage of this subchapter. Upon completion of its

15  review, the Office of Personnel Management shall recom-

16 mend to the President whether the agency or unit should

17 be so excluded, upon written determination by the President.

18 “ (d) Any agency or unit which is excluded from

1 9  coverage under subsection (c) of this section shall make a

20 sustained effort to bring its personnel system into conformity

21 with the Senior Executive Service insofar as is practicable.

22 “  (e) The Office of Personnel Management may at any

23 time recommend to the President that the exclusion from

24 coverage previously granted to an agency or unit under
25 sttbsection (c) of this section be revoked. The revocation of

67

1  the exclusion shall be effected upon written determination of

2  the President.
3  “  (f) If any exclusion from this subchapter of any agency

4  or agency unit is made under subsection (c) of this seotion,

5  the Office of Personnel Management forthwith shall transmit

6 to Congress, for reference to the appropriate committee of

7  the Senate and the appropriate committee of th© House of

8 Representatives, information concerning the exclusion.

9  “ (g) The Office of Personnel Management shaU also

10 forthwith transmit to Congress, for reference to the ap-

11 propriate cammittee of the Senate and the appropriate com-

12 mittee of the House of Representatives, information as t» any

13 revocation of exclusion made under subsection (d) of this

14 section.
15 “§3133. Aathorlzation for number of Senior Executive

16 Service positions

17 “  (a) Each agency shall in each odd-numbered calfendar

18 year-
19 “  (1) examine its total needs for Senior Executive

20 Service positions for tiie two fiscal years beginning after

21 such calendar year; and

22 « (2)  submit to the Office of Persinmel Manage-

23 ment, in accordance with regulations prescribed by die
24 Office, a written request for authority to establish the
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1
specific number of positions as Senior Executive Sendee 

positions for such fiscal years.
“  (b) Each agency request submitted under subsection 

(a) of this section shall be based on the following factors: 

“ (1) the antidpated program activity and budget 

requests of the agency for the tr».o fiscal years mvolved;

“  (2) flie anticipated level of work to be performed 

by the agency in such fiscal years; and

“ (3) such other factors as may be prescribed from 

tune to tune by flie Office of Personnel Management.

“ (o) The Office of Personnel Management, upon con- 

saltation the Office of Ifanagement and Badget, shdl 

review the request oJ each agency and, subject to section 

3135 of this tide, shall authorize for each fiscal year-

“ (1) the establishment of a spe(^c , number of 

Senior Executive Service positions in eaxih agency; and 

“  (2) the number of positions in the entail Senior 

Executive Service togetiier with an unallocated pool of 

not more than 5 percent of tiie number of allocated

69 70
, with regulations pre-

“ (d) Authorizations made under subsection (c) of 

section shall remain in effect until changed in accordance 

with subsection (e ), (g ) ,  or (h) of this section.

(e) Each agency may submit to the 0 ^  of 'Pej-
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sonnel Management, in acco: 
scribed by the (®ce, »  written request for adjustments to its 

aalliorized number of Senior Executive Service poritions. 

The Office may, on its own initiative, make reductions in the 

number of positions asngned to particular agendes.

“  (f) Each agency adjustment request submitted under 

subsection (e) of tins section shall be submitted in su* 

form as the Office of Pereonnel Management shaU prescribe 

and be based on the then coixent budget and program ac-

tivity in the agency:
«(g ) Subject to subsections (e) and (f) of this sec

tion, tiie Office of Personnel Management may adjust the 

^locations made under subsection (c) of this section. The 

total of all adjustments made during a fiscal year under this 

subsection may not enlarge the Senior Executive Service 

beyond the number identified in subsection (c) of this 

section.
“ (h) The numbers of positions recommended in the 

report from the Office of Pereonnel Management to (he Con

gress, provided for in section 3135 of this tifle, relating to 

the projected number of positions in the total Senior Execu- 

tive Service and in each agency, shall be the authorized 

number effective beginning on October 1 foUowing submi  ̂

sion of the report.
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j  “§ 3134. Limitations on noncareer Senior Executive Service
2 appointments

3  “  (a) On or before December 31 of each year, each

4  agency shall—

5  “ (1) examine its needs for employment of non-

6 career Senior Executive Service appointees for the fiscal

7  year beghming in the following year; and

8 “ (2) submit to the OflSce of Personnel Manage-

9  ment, in accordance with regulations prescribed by the

10 Oflfice, a written request for authority to make a specific 

H number of noncareer Senior Executive Service appoint-

12 ments for each fiscal year.

13 “ (b) The number of noncareer appointments for each

14 agency will be detennined annually by the OflSce of Personnel

15 Management according to demonstrated need of the agency

16 for such positions, provided that the number of noncareer

17 appointees to the Senior Executive Service, govemmentwide,

18 does not exceed 10 percent of the total number of Senior

19 Executive Service positions, govemmentwide, based on the

20 authorizations made according to section 3133 of this titie.

21 “ (c) The number of noncareer positions authorized for

22 any agency under subsections (a) and (b) of this section

23 may be adjusted by the OfBce of Personnel Management for

24 emergency needs that were not anticipated wh6n the original
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1  authorizations were made, except that the number of non-

2  career executives, govemmentwide, shall not exceed 10 per-
3  cent of the total number of Senior Executive Service positions.
4 ^§3135. Biennial r ^ r t

5 “  (a) The OflBce of Personnel Management shall submit

6 to each House of the Congress, at the time the budget is

7  submitted by the President to the first session of each Con-

8 gress, a report on the Senior Executive Service. The report

9 shall include—

10 “ (1) the current authorized number of positions

11 then prescribed in the Senior Executive Service, the

12 number of such positions allocated to each agency, and

13 the projected number of positions to 'be authorized for

14 the next two fiscal years;

15 “  (2) each exclusion in the then current fiscal year

16 from this subchapter of any employee or group of em-

17 ployees under authority of section 3132 (c) of fliis titie;

18 and

19 “  (3) such other information on the overall program

20 for tile management of the Senior Executive Service as

21 the Office of Personnel Management considers appro-

22 priate, including the percentage of agency executives at

72
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22

each pay rate and statistica>l data on the distribution and

amount of performance awards in the agency.

“ (b) The Office of Personnel Management shall submit 

to each House of the Congress, at the time the budget is sub

mitted to the second session of each Congress, an interim 

report showing adjustments to the biennial report as au

thorized in section 3133 (e) , ( f ) , and (g) of this title.

‘‘§3136. Regulations

“The Office of Personnel Management shall prescribe 

regulations necessary to carry out the purpose of this sub

chapter.” .

(b) Section 3104 (a) of title 5, United States Code, is 

amended by inserting “nonmanagerial”  after “ establish” .

(c) Section 3109 of title 5, United States Code, is 

amended by inserting at the end thereof the foUo'mng new 

subsection:

“ (c) Positions in the Senior Executive Service may 

not be filled under the authority of subsection (b) of this 

section.” .

EXAMINATION, CBBTrPICATION, AND APPOINTMENT

Sec. 403. Chapter 33 of title 5, United States Code, is 

amended—

78
1 (1) by inserting the followng in thB chapter

2 analysis after the item relating to section 3385:
“SUBCHAPTEE VIII-APPOINTMENT, PLACEMENT, T O A ^ - 

FEE, AND DEVELOPMENT IN THE SENIOE EXECUTIVE 
SEEVICE

"See.
“3391. General

74

“3391. General appointment provisions.
“3392. Career appointments to the Senior Executive Service.
“3393. Noncareer appointments to the Senior Executive Service. 
“3394. Limited appointments to the Senior Executive Service. 
“3395. Placement and transfer within the Senior Executive Se^ice. 
“3396. Development for and within the Senior Executive Swvice. 
“3397. Eegulations.” ;

and
4  (2) by adding at the end thereof the following new

5 subchapter:

6 “SUBCHAPTBR VIII-APPOINTMENT, PLACE- 

Y MENT, TRANSFER, AND DEVELOPMENT IN

8 THE SENIOR EXECUTIVE SERVICE

9 “ §3391. General appointment provisions

10 “ (*̂ ) Qualification standards for all Senior Exe^tive

11  Service positions shall meet tihe requirements established

12 by the Office of Personnel Management.

13  “ (b) Appointees shall meet the qualifications of tiic

14 positions to which they are appointed.

15 “ (c) The appointing authority is responsible for de-

16 termining that a selectee meets the qualification require- 

1'̂  ments for a particular position.

18 “  (d) Discrimination on account of race, color, reli^on, 

national origin, sex, marital status, age, and handicapping

20 condition is prohibited.

00



j  “  (e) Career appointees in the Senior Executive Serv-

2  ice ^ o  accept Presidential appointments requiring Senate

3  confirmation shall continue to be covered by the basic pay,

4  performance awards, incentive awards, severance pay, re-

5  tirement, and leave proviaons of tiiis titie.

g “§ 3392. Career appointments to the Senior Executive Serv-

7 ice

g “ (a) Career recruitment may—

9  “ (1) include all current Fedend employees; or

10 “ (2) be open to Federal employees and persons

11 outside of Government.

12 “  (b) The recruitment process shall attempt to reach all

13 groups of qualified applicants, including women and minor-

14 ities as designated by the Office of Personnel Management,

15 and applicants with handicapping conditions.

16 “ (c) Competitive staffing shall be conducted by an

17 agency executive resources board and the staffing process

18 Aall meet requirements established by the Office of Per-

19  sonnel Management.

20 ^^d) l%Le Office of Personnel Management may ap-

21 point members of Qualifications Eeview Boards from within

22 and outside tiie Federal service to certify the managerial

23 qualifications of candidates for entry into the Senior Execu-

24 tive Service, accor^g to regulations promulgated by the
25 Office of Personnel Management. The Office of Personnel

76

1  Management, working witii the various B«view Boards,

2  shall set the criteria for establishing managerial qualifica-

3  tions for appointment to the Senior Executive Service. Such

4  criteria shall include—
g “ (1) demonstrated performance in managerial

6 work;
rj “ (2) successful partidpation in a centrally spto-

8 sored or agency career executive development program

9  approved by tSie Office of Personnel Management; and

«(3)  unique or special individual quaUties predic-

1 1  tive of success in managerial work to apply in those

12 cases in which an outstanding candidate would other-

13 wise be excluded from ajppointment.

14  “  (e) Employees with career status from other Gov-

15 enmient persomel systems shall have their managerial

16 qiialificafions approved by the Office of Persomxel Manage-

17 ment for career appointment.
18 “  (f) Discrimination on account of political affiliation is

19 prohibited.
20 “  (g) Employees entering tiie Senior Executive Service

21 under career appointments shaU serve a 1-year probationary

22 period.
23 “§3393. Noncareer appointments to the Senior Executive 

^  Service

35 “  (a ) Noncareer recroitment and appointment njay be.

76



 ̂ made by the appointing authority without managerial

2  qualifications approval by the Office of Personnel Manage-

3  ment.

4  “ (b) The employee given a noncareer appointment

5  may be removed by the appointing authority.

Q “  (o) Employees given noncareer appointments do not

7  acquire credit toward career status.

g “  (d) Noncareer appointments cannot be made to career

9  reserved positions as defined in section 3182 (b) (4) of

10 this title.

11  "§3394. Limited appointments to the Senior Executive

12 Service

13  “ (a) Limited emergency appointments to the Senior

14 Executive Service-

15  “  (1) may only be made when fiUmg new positions

16 established under a 'bona fide emergency as defined in

17 the regulations of the Office of Personnel Management;

18 “ (2) may not exceed 18 months and are not re-

19  newaible;and

20 “ (3) may be filled by the agency without regard

21 to the competitive merit staffing process.

22 “ (b) Limited term appointments—

23 “ (1) may only be made for positions the duties

24 of which will expire in three yetm or less;

35 “ (2) are not renewable; and
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“ (3) may be filled by the agen(^ without regard 

to the competitive merit staffib[ig process.

“ (6) A Senior Executive Service employee does not 

acquire credit toward career status under limited appointment.

“ (d) The Office of Personnel Management shall approve 

use of limited appointment autiiority before an appointment

78

Placement and tnuufer within the Senior Exeen- 

tive Service

“  (a) An executive with a career appointment—

“ (1) may be reassigned to a Senior Executive 

Service position in the same agency;

“ (2) may transfer to a Senior Executive Service 

position in another agency; and

“ (3) may request assignment outside die Senior 

Executive Service.

“  (b) An executive with a limited appointment—

“ (1) may be reassigned to another Senior Execu

tive Service position which meets the criteria under 

which the executive was appointed, except that con

tinuous service in any one agency under a limited emer

gency appointment may not exceed 18 months and 

under a Ihnited term appointment may not exceed three 

years;

OD
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79 80

1 “ (2) may not be given a career appointment in the 1 for the Senior Executive Service or require the establish

2 Senior Executive Service except under the competitive 2 ment of such programs by agencies which meet criteria pre

3 merit staffing process; and
3 scribed by the Office of Personnel Management.

4 “ (3) may not be given another limited appointment 4 “ (b) The Office of Personnel Management shall estab

5 in the same agency after completing the maximum 5 lish programs for the continuing development of executives

6 period of service authorized for the employee’s original 6 or require the establishment of such programs by agencies
7 appomtment, within one calendar year of the expiration 7 which meet criteria prescribed by the Office of Personnel
8 of the limited appointment.

8 Management.
9 “ (c) An executive mth a noncareer appointment— 9 “ (c) The Office of Personnel Management shall assist

10 “ (1) may be reassigned to any general Senior 10 agencies in the establishment of programs required under
11 Executive Service position in the same agency; 11 subsections (a) and (b) of this section and shall monitor
12 “ (2) may transfer to a general Senior Executive 12 the implementation of such programs. The Office of Person
13 Service position in another agency ; 13 nel Management shall direct agencies to take corrective action
14 “ (3) may be appointed to a noncareer position out 14 where required.
15 side the Senior Executive Service; and 15 “  (d) It shall be the duty of the Office of Personnel Man
16 “ (4) may not be given a career appomtment ex 16 agement to encourage and assist individuals to improve
17 cept under the merit staffing process. 17 their skills and increase their contribution by service in a
18 “ (d) A career executive may not be involuntarily re 18 variety of agencies as well as by accepting placements in
19 assigned or transferred within 120 days after the appointr 19 State or local governments or in the private sector.
20 ment of an agency head. 20 “ (e) An agency head may grant administrative leave to
21 “§3396. Development for and within the Senior Executive 21 a career executive for a sabbatical period not exceeding
22 Service 22 eleven months to permit such person to engage in study or
23 “ (a) The Office of Personnel Management shall estab 23 uncompensated work experience which will contribute to the
24 lish programs for the systematic development of candidates 24 individual’s development and effectiveness. The agency head

25 may authorize travel and per diem costs where essential to



 ̂ the developmental period. A sabbatical leave may not be

2  granted more than once in a ten-year period. To be elipble 

g for a sabbatical leave the individual must have completed at

4  least seven years of Federal service in a position with a level 

g of duties and responsibilitieB equivalent to the Senior Execu- 

g tive Service and including at least two years as a member 

rj of tiie Senior Executive Service.

8 “§3397. Regulations

9  “ The Office of Personnel Management shall prescribe

1 0  regulations necessary to carry out the purpose of this sub-

1 1  chapter.” .
12 ebstention pebfebbnob

1 3  Sbo. 404. Chapter 35 of title 5, United States Code, is

14 amended—
15 (1) by adding at the end of the chapter analysis

16 the following new items:
“SUBCHAPTER V—REMOVAL, REINSTATEMENT, AITO 

GUARANTEED PLACEMENT PROVISIONS IN THE SEN
IOR EXECUTIVE SERVICE

“3691. Removal from the Senior Executive Service.
“8592. Reinstatement in the Senior Executive Service.
“8593. Guaranteed placement in otherpersomiel systems.
«8594. Regulations.” ;

17 (2) by adding at the end of subsection (b) of sec-

18 tion 3501 the following new sentence: “ This subohapter

19 does not apply to employees in the Senior Executive

20 Service.” ; and

81 1  (3) b y  adding at the end thereof the foUo r̂ing new

2  subchapter:
3 “SUBOHAPTBE V—REMOVAL, REINSTATEMBNT,

4 AND GUARANTEED PLACEMENT PROVISIONS

5 IN THE SENIOR EXECUTIVE SERVICE

6 "§3591. Removal from the Senior Executive Service

7  “ (a) Career appointees may be removed from the

8 Senior Executive Service—

9  *' (1) during the one-year period of probation in the

10 Senior Executive Service;

11  “ (2) for less than fully successful managerial per-

12 formance appraisals determined under the provisions of

13 subchapter H  of chapter 43 of this title; or

14 “ (3 ) for misconduct, ne^ect of duty, or mal- 

feasance.
1® “ (b) Limited emergencgr appomtees may be removed at

any time from the Federal service by the appointing author- 

ity and shall be separated after 18 months.

19 “  (c) Limited term appointees may be removed at any

20 time from the Federal service by the appointing authority 

before the expiration of that period and shall be separated

22 after 3 years.
“ (d) Noncareer employees can be removed at any 

time from the Federal service by the appointing authority.



1  “§ 3592. Rdnstatement in the Senior Executive Service

2  “A former Senior Execative Service employee with ca-

3  reer status may be reinstated to any Senior Execative Serv-

4  ice position if—

“ (1) the individual has successfully completed the

probationary period in the Senior Executive Service; 

and

“  (2) the removal from the Senior Executive Serv

ice was not for misconduct, neglect of duty, mdfeasance,

88
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Lei syatemBU  **§3593. Guaranteed placement in other p

12 “ (a) Career appointees who are appointed from a

13 career or career-type position within the civil service as

14 determined by the Office of Personnel Management and who

15 are removed for reasons other than misconduct, neglect of

16 duty, or malfeasance from the Senior Executive Service

17 during Senior Executive Service probation shall have the

18 right to placement in a Federal position outside the Senior

19 Executive Service.

20 “ (b) Career appointees who are removed from the

21 Senior Executive ^rvice for less than.fully successful per-

22 foimanoe nhall have the right to placement in a Eederd

23 position outside the Senior Execative Service.

24 “ (e) Career appointees in the Senior Execative Service
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who accept Presidential appointments outside the Senior 

Executive Service and who are removed from these appoint

ments for reasons other than misconduct, neglect of duty, or 

malfeasance shaU have the right to placement in the Senior 

Executive Service if the appointee appUes within 90 days 

after the separation from the Presidential appointment.

“ (d) For purposes of subsections (a) and (b) of this 

section, placement shall be in a continuing career position 

equivalent to at least a GS-15 and at eiflier the salary held 

prior to Senior Execative Service appointment or a salary 

which is equal to the last Senior Executive Service base pay, 

whichever is higher. Placement shall not cause the separation 

or reduction in grade of any other employee in the agency.

“  (e) Career appointees removed from the Semor Execu

tive Service whose base pay exceeds the top pay rate for 

the portion into which they are placed shall retain flieir 

pay. If there are comparability increases under section 5305 

of this title, these employees will receive half of each com- 

pajrability increase until their pay equals the top rate payable 

for their position.

«§3594. Resrulations

“ The Office of Personnel Management shall prescribe 

regulations necessary to the administration of this 

snbchapter.".
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2 Sbo. 406. Chapter 48 of title 5, Umted States Code,

3 is amended—
4 (1) inserting at the end of the chapter Mialyffls:

“ SUBCHAPTBR H-PERFO BM AN CE A P P R ^ A L  IN THE 
SENIOR EXECUTIVE SERVICE

“« i l .  SwdorExeoativo Service performanoeftpprfciatl^yitons.
“4812. Criteria lor performance apprwsalB.
«4818. RrtangsforinaiiagerialpertonnanoeapprMBal.
“4814. Regalatioiu.” ;and

g (2) by addmg at the end thereof the follorwing:

g “ SUBOHAPTBR II—PERFORMANCE APPRAISAL 

 ̂ m  THE SENIOR EXECUTIVE SERVICE 

g *«§4311. Senior Executive S«rviee performance appraisal

9 Bystems

10 “  (a) Each agency, as defined by section 3132 (a) of

11 this title shall, in accordance with standards established by

12 the Office of Personnel Management, develop one or more

13 performance appraisal systems derignedto-

14 “  (1) provide for systematic appraisals of job per-

15 fonnance of individuals in the Senior Executive Service;

16 “  (2) encourage excellence in perfonnance for in-

17 dividuals in the Senior Executive Serwce; and

18 " (3 ) link the perfonnance of each individual in

19 the Senior Executive Service with eligibility for re-

20 tsntion and performance awards.

85  ̂ “ (b) Each performance appraisal ityflEtem for individnalfl

2  in the Senior Executive Service shall provide—

g «(1 ) tiiat performance requirements for eadi jdt

4 di^dual be established at the beginning of the rating

g period and communicated to the individual;

g “  (2) for written a p p n ^  of performance based

rj on the accomplishment of the pre^ously established

g personal and organizational requirements; and

9 “ (3) that ea^  individual bje shown the i^praisal

10 and ratmg and pven an opportunity to respond m writ-

11 ing and have tiie ra4ing reviewed by an employee in a

12 hi^er managerial level in the agency.

18 “ (c) Upon determination by the Office of Personnel

14 Management that an agency performance appraisal system

15 does not meet the requirements of fliis subdiapter and the

16 regulations prescribed thereunder, the Office of Personnel

17 Management h>ih11 order corrective action.

18 “§4312. Criteria for performance appraisals

19 ‘^Appraisals of managerial success in tiie Senior Execa-

20 tive Service shall—
21 " ( 1 )  take into account both individual performance

22 and organizational accomplishment, and

23 “  (2) be based on factors such as—
24 “ (A) improvements m effidency, productivity,

25 and quality of work or service;



 ̂ ‘"(B) cost savings; and

2  “  (0) timeliness of performance,

g "§4313. Ratings for managerial performance appraisal

4  “ (a) Each performance appraisal system, shall provide

5  for annual summary ratings representing a number of levels 

g of performance including one or more fully successful levels,

a level of performance which is minimally satisf^tory, and

g an unsatisfactory level.

9  “  (b) The head of each agency shall establish a system

10 to appraise the performance of members of the Senior Execu-

11  tive Service. The system shall provide that the appraisal

12 'Wil^-

13  “ (1) be preceded by a review and appraisal of

1 4  requirements and accomplishments by a Performance

15 Review Board established under regulations of the Oflfice

16 of Personnel Management When the performance of a

17  career executive is being appraised the Performance

18 Review Board must include at least one career member.

19  The Performance Review Board shall advise the appoint-

20 ing authority who rates the executive;

21 “  (2) take place at least annually, except that no

22 evaluation shall be made of a career employee within

23 120 days after the beginning of a new administration,

24 and permit the assignment of an misatisfaotory mtang

26 at any time during the peTformanoe appraisal period;
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1 “  (3) not be sppealable to the Merit Systems Pro-
2  tection Board and

3  “ (4) have the following results:

4  “ (A) career employees receiving ratings at

5  any of the fully successful levels may be given per-

6 formance awards as prescribed in section 6384 of

7  this title;

8 “  (B) an unsatis^toiy rating requires correo-

9  tive action by removal of the employee from tJie

10 current position through reassignment, transfer, ox

11 separation from the Senior Executive Service except

12 that employees who receive 2 unsatisfactory annual

13 ratings in 5 consecutive years shall be separated

14 from the Senior Executive Service, and

15 “ (C) employees who twice in any 3-year period

16 receive a less than fully successful annual rating shall

17 be separated from the Senior Executive Service.

18 "§4314. RegulationB

Id “ The Office of Personnel Management may preserve

20 regulations necessary for the administration of this sub-

21 chapter.” .

22 INOBNTIVE AWABDfi AND BAITKS

23 Sbo. 406. (a) Chapter 45 of title 5, United States Code,
24 is amended by  adding at the end thereof the following new

25 section:



1 **§ 4607. Incentive awards and ranks in the Senior Ezecu-

2  tive Service

8 “ (a) Eaoh agency shall forward annually its recom-

4 mendation to the Office of Personnel Management of career

6 executives in the Senior Executive Service for ranks to be

6 conferred on active duty senior executives. The Office of

7 Personnel Management shall review the reconmiendations

8 and recommend to the President appointments to ranks as

9 set forth in subsections (b) and (c) of this section. The

10 President shall conmiission persons conferring a rank of (1) 

U  Meritorious Executive for sustained excellence or (2) Dis-

12 tinguished Executive for sustained extraordinary accomplish-

13 ment.

14 “  (b) No more than 5 percent of the members of the

15 Senior Executive Service may be appointed to the rank of

16 Meritorious Executive in a calendar year. No more than 15

17 percent of the active duly members of the Senior Executive

18 Service may hold the rank of Meritorious Executive.

19 ** (c) No more than 1 percent of the active duty mem-

20 bers of the Senior Executive Service may hold the rank of

21 Distinguished Executive.

22 “ (d) Receipt of a meritorious rank shall entifle the

23 individual to an annual award of >$2,500 for a period of five

24 years of active service in the Senior Executive Sendee.
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1 “ (e) Distinguished Executives shall receive an annual

2 award of |5,000 for a period of five years of active service in

3 the Senior Executive Service.

4 “  (f) An employee in the Senior Executive Service ap>

5 pointed by tlie President to mother position outside the

6 Senior Executive Service shall be entitled to contmue to
7 receive any incentive award granted for service before such

8 appointment.’^
9 (b) The analysis for such chapter 45 is amended by

10 adding at the end thereof the following new item:
“4607. Incentive awards and ranks in tke Senior Executive Service.”.

11 PAY RATES AND SYSTEMS

12 Seo. 407. (a) Section 5308 of title 5, United States

13 Code, is amended to read as follows:

14 ^  5308. Pay limitation

15 “An employee may not be paid, by reasons of any pro-

16 vision of tiiis subchapter, at a rate in excess of the rate of

17 basic pay for Level V  of the Executive Schedule, except

18 that executives in the Senior Executive Service may be paid

19 up to a rate of basic pay equal to the rate provided for

20 ExecutiveLevellV.”

21 (b) Chapter 53 of title 5, United States Code, is

22 amended by adding at the end thereof the following new

23 subchapter:
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j  “SUBCHAPTER VIH—PAY FOR THE SENIOR

2 EXECUTIVE SERVICE

3 **§5381. Purpose; definitions

4 “  (a) It is tiie purpose of this snbchapter to provide a

5 pay system for the Senior Execative Service, established 

e under subdiapter II of chapter 31 of this title, that shall

7 fiMalitate the accomplishment of the goals of that service, 

g as set forth in section 3131 of this tide.

9 “ (b) For the purpose of this subchapter, ‘agency*,

10 'Senior Executive Service position’ and ‘executive’ have tiie

11 meanings given sudi terms by section 3132 of this tide.

12 "§ 6382. Establishment and adjustment of rates of pay for

13 the Senior Executive Service

14 “  (a) Here shall be 5 or more rates of basic pay for

16 the Senior Executive Service, and the incumbent of each

16 position shall be paid at one of these rates. These rates of

17 basic pay shall be initially established and thereafter adjusted

18 by the President in accordance with the provisions of this

19 section.

20 “  (b) In setting rates of basic pay, the lowest late for

21 the Senior Executive Service shall not be less than the rate

22 for the sixth step of G6-15 and the hipest rate shall not

23 exceed the rate for level IV  of the Executive Sdiedole.
24 “ (c) The rates of ba&c pay for the Semor Executive
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4

5

6

7

8 

9

10

11

12

13

14

15

16

17

18

19

20 

21

2A

Service shafl be adjusted by the President at the same time 

he adjusts the rates of pay under section 5305 of this title, 

and tiie adjusted rates of banc pay for the Senior Executive 

Service shall be induded in the report transmitted to the 

Congress by the President under section 5305 (a) (3) or

(c) (1) of this tide.
“  (d) The rates of basic pay that are established and 

adjusted under diis section shall be printed in die Federal 

Register and shall supersede any prior rates of basic pay 

for the Senior Executive Service.

“§6383. Setting individual execotive pay

“  (a) The pay rate for eadi executive will be set by the 

appointing andiority aocording to criteria establiAed by die 

Office of Personnel Management.
“ (b) The sum total of aU monies paid to an executive 

for any calendar year under sections 4507, 5382, and 5384 

of diis tide shall not exceed 95 percent of die rate provided

for Executive Level IL
“ (c) Except for pay adjustments provided for m sec

tion 5382 of this tide, the base pay of a member of the Sen

ior Executive Service can only he adjusted once during any 

12-month period.
“§6384. Perfennanee awards for the Senior Exeentive 

Service

** (a) To enoonrage ezoellenoe in i>«rfoniiazioe by  exeo-



J ulives under the Senior EieontiTe Serrioe, performance 

2 awaids shall be paid to exeontives in accordance with the 

g provisionB of this section, and shaU be in addition to the rate 

^ of baac pay paid under section 6382 of ^  (ifle and shall

5 not be subjeet to the limit placed on salaries under section 

g 5308. It shall be the responsibiUty of each agency head 

If to see that the proTiaons of this section are adnunistered in

8 the agenqy in such a way that exceUence is encouraged in

9 the performance of the agency’s exeoutiyes. The Perfotmr

10 ance Reriew Board provided for in section 4313 of this tifle
U  ^recom m end to the appointing authority whether or not

12 such authority should make a performance award to an ex-

13 eoutive aad the amount of the award.
14 “  (b) Each career executive shall annually be eUgible

15 to receive a perfonnance award subject to the following

16 criteria:
“  (1) No performance award is to be paid to an 

executive whose performance was determined to be less 

Aan fully successful a* the tame of the executive’s most 

recent performance evaluation under subchapt»r H  of
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17
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28 

24:

The amount of a performance award is to be 

determined by the agency head but Aall not exceed 20 

percent of the executive’s rate of baac pay.

3

4
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“ (3) Perfonnance awards may not be paid in any

fiscal year to more tbfl,n 50 percent of the executives in 

an agency whiA employs 4 or more memheis of flie 

Senior Executive Service.

“  (c) A perfonnance award under this section shall be 

paid in a lump sum not subject to retirement or life insur

ance deductions. As provided in section 8339 of tiiis titie, 

for each year for which a performance award is received a 

2f-percent-annoify calculation be used in lieu of any

lower percentage.
“  (d) After mjinul review as provided for in section 

3135 (a) and (b) of tiiis title, tiie Office of Personnel Man

agement is autiiorized to issue guidance to agendes concern

ing the proportion of Senior Executive Service salary ex

penses that may be appropriately applied to payment of 

performance awards and the distribution of awards of each 

amount.

"§5385. Regulations

“Subject to such polides and procedures as the P ru 

dent may prescribe, the Office of Personnel Management 

abftll issue regulations necessary for the administration of 

this subchapter.” .

(c) The analysis of chapter 53 of title 5, United States
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1 Code, is amended by adding at the end thereof the following

2 new items:
‘‘SUBCHAPTER VIII—PAY FOR THE SENIOR EXECUTIVE 

SERVICE
“Bee.
“5881. Purpose; definitiona
“6882. Eatabliahment and adjustment of rates of pay for the Senior 

Executive Service.
“6883. Setting individual executive pay.
“6884. Performance awards for the Senior Executive Service.
«6885. Regulations.”.

3 PAT ADMINISTBATION

4  S ec. 408. Chapter 55 of title 5, United States Oode,

5 is amended—

6 (1) by inserting “ other than an employee or in-

7  dividual excluded by section 5541 (2) (x'w) of this

8 section*' immediately before the period at the end of

9 section 5504 (a) ( B ) ;

10 (2) by amending section 5541 (2) by striking out

11 *‘or”  after paragraph (xiv), by striking out the period

12 after paragraph (xv) and inserting or” in lieu thereof,

13 and by addmg the following paragraph at the end

14 thereof:

15 “ (xvi) executive managers occupying Senior Exec-

16 utivC Service positions under the Senior Executive Serv-

17 ice established under subchapter II of chapter 31 of

18 this title.” ; and

95

1

2

3

4

5

6

7

8 

9

10

11

12

13

14

15

16

17

18

19

20 

21 

22 

23 
Zi

(3) by inserting “ other than a member of the 

Senior Executive Service*' after “ employee”  in section 

5595(a) (2) ( i ) .

TRAVEL, TBANSPOETATION, AND SUBSISTENCE

S ec . 409. Chapter 57 of title 5, United States Code,

is amended—
(1) in section 5723 (a) (1) by striking out “ ; and” 

and adding in lieu thereof “or of a new member of t̂ ie 

Senior Executive Service; and ” ;

(2) by adding at the end of subchapter IV  the

following section:
“§ 5752. Travel expenses of Senior Executive Service can

didates

‘TEmploying agencies may pay candidates for Senior 

Executive Service positions travel expenses incurred incident 

to preemployment interviews requested by the em ploj^

agency.” ; and
(3) by adding at the end of the analysis of sub

chapter IV the following new item:
“5752. Travd expenses of Senior Executive Service candidates.”.

LEAVE .

Sec. 410. Chapter 63 of title 5, United States Code, 

is amended by inserting in subsection (a) of section 6304 

“ (e), and (f) ”  in lieu of “and ( e ) a n d  by adding at the 
end of such section the following new subseotion:
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1 “  (f) Annual leave aooraed by an individual serving in

2 a position under the Senior Executive Service shall not be

3 subject to the limitation on accumulation otherwise imposed

4 by this section/’ .

6 DISOIPLINABT ACTIONS

6 Sbo. 411. Chapter 75 of title 5, United States Code,

7 isamended-

8 (1) >̂y inserting the following in the chapter anal-

9 ysis after subchapter IV :
“SUBOHAPTEB V—SENIOR EXECUTIVE SERVICE

"B«c.
“7641. Definitions.
<*7542. Actions covenxL 
“7648. Cause and procedure.” ;

10 and

11 (2) by adding the following after subchapter IV :

12 “ 8UBCHAPTBR V-SENIOR EXECUTIVE SERVICE

13 “§ 7541. Definitions

14 “For the puipose of this subchapter—

15 “  (1) ‘employee’ means an individual In the Senior

16 Executive Service who—

17 “  (A) has completed a year of current continu-

18 ous service in the Senior Executive Service; or

19 *'(B) when appointed to a position in the

20 Senior Executive Service was covered by the pro-

21 visions of subdu^ter II 6f tbis j6hapter:

'‘ (^) ‘diswplitiary' action’ means an action b is^

97
j  on the conduct of the employee which results in in-

2  voluntary removal or suspension for more than 30 days

3  of the employee, including misconduct, neglect of duly, 

 ̂ or malfeasance, and not including less than fully success-

5  fulperfoimance:

g “ (3) ‘removal’ means sq>aiation from the Federal

7  service;

g “ (4) ‘suspension’ means the placing of an em-

9  ployee in a temporary nonduty nonpay status for

10 disciplinary reasons.

U  "§ 7542. Actions covered

1 2  “This subchapter applies to a disciplinazy removal or

1 3  suspension for more than 30 days, but does not ^ p ly  to a

1 4  suspension or removal under section 7532 of this title.

15  *7543. Caase and procedure

16  “ (a) Under regulations prescribed by the Oflfice of

17 Personnel Management, an agency may take disaplinaiy

18 action against an employee only for such cause as shall

1 9  promote the eflSden^ of the service. Removal from the

20 Senior Executive Service for less than.fully successful per-

21 formance is not a disciplinary action within the meaning

22 of this provifflon.

23 “  (b) An employee agunst whom a disciplinary action

24 is proposed is entitled to—

25 “  (1) at least 30 days’ advance written notice, un-
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1 less there is reasonable cause to believe that the em 1 Merit Systems Protection Board under section 7701 of this

2 ployee is guilty of a crime for which a sentence of 2 tide. The decision of the agency shaU be sustained by the

3 imprisonment can be imposed, stating specific reasons 3 appeals officer or hearing examiner unless flie employee

4 for the proposed action; 4 shows that—

5 “ (2) a reasonable time to answer orally and in 5 “ (1) the agency’s procedures contained error that

6 writing and to famish affidavits and other documentaiy 6 substantially impaired the rights of the employee;

7 evidence in support of the answer; 7
8 “ (3) be accompanied by aA attorney or other 8 prohibited by section 2302(b) (1) of this title; or

9 representative; and 9 “ (3) such dedsion was arbitraiy or capridous.

10 “ (4) a written decision and reasons ther«for at 10 bbtibbm en t

U the earliest practicable date. 11 Sbo. 412. (a) Section 8336 of tWe 5, United States

12 “ (c) An agency may in its discretion provide, by 12 CJode, is amended by redesignating subsection (h) as snb-

13 regulation, for a hearing which may be in lieu of or in 13 seotian (i) and inserting immediately after snbsecfion (g)

14 addition to the opportunity to answer provided under sub 14 the following new subsection:

15 section (b) (2) of this section. 15 “  (h) An executive in the Senior Executive Service is

16 “  (d) Copies of tie notice of proposed action, the an 16 entitled to an immediate annuity if separated from the Semor

17 swer of the employee if written and a summary thereof if 17 Executive Service for less than fufly successful performance

18 18 after completion of 25 years of Federal service or after be

19 any order effecting a disciplinaiy action shall be made a part 19 coming 50 years of age and completing 20 years of Federal

20 of the records of the agency and, on request, ^all be fuiv 20 service.” .

21 nished to the Merit Systems Protection Board or tbe Office 21 (b) Section 8339 of title 5, United States Code, is

22 of Personnel Management. 22 amended by adding at the end thereof the following new

23 **(e) An employee in the Senior Exeoative l êrvioe. 23 subsection:

24 24 “  (n) The annuity of a member or former member of

26 7641 (2 ) of this title is Uken, is entitled to appeal to the 25 the Senior Executive Service, retiring nnder this sabchapter.



1 is oomputed nnder subsection (a) of this geotion, except that,

2  if the employee has received one or more annual performance

3  awards as a member of the Senior Executive Service, such

4  annuity is oomputed by multiplying 2i percent of average

5  pay, in lieu of any lesser percent, by the number of full years

6 of service for which an award is in effect.” .

7 00NVBB8I0N TO THE BBNIOB BXBOUTIVB 8EBVI0B

8 Sbo. 413. (a) During the period beginning on the date

9 of the enactment of this title and ending on the effective date

10 of tiiis title, each agency under the guidance and review of 

U  the Office of Personnel Management and the definitions in

12 diapter 31 of title 5, United States Code, as amended by this

13 title, shall designate those positions which are to be incor-

14  porated into the Senior Executive Service and shall designate

15 those positions which are career reserved.

16  (b) Each agency shall also submit a request for total

17 Senior Executive Service, space allooations and for the

18  number of noncareer appointments needed. The Office of

19  Personnel Management shall establish interim authorizar

2 0  tions within the limits defined in sections 3133 and 3134

21  of title 5, United States Code, as amended by this Act.

22 (o) Each employee serving in a position at the time

23  it is officially designated as a position in the Senior Execu-

24 tive Service shall have the option to—

25 (1 ) decline conve)rsion and remain in the current

101
1 appointment and pay system, retwning the grade,

2  seniority, and other rights and benefits assodated with

3  career and career-conditional appointment and election

4  of such option shall not cause the separation, displaxje-

5  ment, or reduction in grade of any other employee in the

6 agency; or

7 (2) convert to a Senior Executive Service appmnt-

8 ment according to the automatic appointment converrion

9  provirions of subsections (d ), (e ) , ( f ) , (g ) , and (h)

10 of this section.

11 The employee shall be notifi^ in writing that his position

12 has been brought into the S«iior Executive Service and

13 what the employee's options are under subsections (d),

14 (e) , ( f ) , ( g ) , and (h) of this section. The empl(^ee shall

15 be given 90 days from the date of such notification to elect

16 one of the options.

17 (d) Each employee who has elected an automatic

18 appointment conversion, is serving immediately before the

19 effective date in a position designated as a Senior Executive

20 Service porition, and is currently under—

21 (1) a career or career-conditional appointment; or

22 (2) a similar type of ^poinfment in an excepted

23 service as determined by the Office of Personnel Man-

24 agement;

25 shall receive a career appointment to that position in the
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j  Senior Executive Service not subject to section 3392 (f) of

2  title 5, United States Code.

3  (e) Each employee who has elected an automatic

4  appointment conversion and is currently under an excepted

5  appointment in a position which is not designated a career

6 reserved position in the Senior Executive Service, but is—

7 (1) a position in schedule C of subpart C of part

8 213 of title 5, Code of Federal Regulations;

9 (2) a position filled by noncareer executive assign-

10 ment under subpart F of part 305 of title 5, Code of
11 Federal Regulations; or

12 (3) a position in the Executive Schedule under

13 subchapter II of chapter 53 of title 5, United States

14 Code, except career Executive Schedule positions;

15 shaU receive a noncareer appointment in the Senior Execu-
16 tive Service.

17 (f) Each employee described in subsection (e) of this

18 section who is serving immediately before the effective date

19 in a position designated as a Senior Executive Service career

20 reserved position shall be reassigned to an appropriate Senior

21 Executive Service general position or terminated.

22 (g) Each employee described in subsection (e) of this

23 section who is serving immediately before the effective date,

24 in a position designated as a Senior Executive Service posi-
25 tion and who has reinstatement eligibilily to a position in the

103

j  competitive service, may request the reinstatement of the

2  employee’s care/er status from the Office of Personnel Man-

3  agement and be converted to a career appointment in the

4  Senior Executive Service. The names and grounds for status

5  of all such employees who are so reinstated and converted

6 shdl be published in the Federal Register.

7  (h) Each employee who has elected an automatic ap-

8 pointment conversion and is under a limited executive assign-

9 ment under subpart F of part 305 of title 5, Code of Federal

10 Regulations, shall—

11 (1) be converted to a Senior Executive Senace

12 limited term appointment if the position encumbered

13 immediately before the effective date will terminate

14 within 3 years of tiie effective date;

15 (2) be converted to a Senior Executive Service

16 noncareer appomtment if the position encumbered im-

17 mediately before the effective date is designated as a

18 Senior Executive Service general position; or

19 (3 ) be converted to a Senior Executive Service

20 noncareer appointment and reassigned to a Senior Execu-

21 tive Service general position if the encumbered position

22 immediately before the effective date is designated as

23 a Senior Executive Service career reserved position.

24  (i) Employees ^ o s e  actual base pay at the time of

25 conversion exceeds the pay of the rate to which they are
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1 converted shall retain their pay. If there are comparability

2  increases tinder section 5306 of title 5, United States Oode,

3  these employees will receive half of each comparability in-

4  crease until the base pay equals the established Senior Execu-

5 tive Service rate.

6 (j) The Office of Personnel Management shall prescribe

7 regulations to carry out the purpose of this section. The

8 regulations shall provide a right of appeal to the Merit

9 Systems Protection Board for an employee who believes

10 such employee’s agency has violated the employee’s rights

11 under this section. An agency shall take the corrective action

12 that the Merit Systems Protection Board orders in its de-

13 cision on an appeal under this subsection.

14 BBPEALBB

15 Sbo. 414. Except for the Presidential authority pro-

16 vided in section 5317 of title 5, United States Oode, all au-

17 thority in effect immediately before the effective date of this

18 section for the establislhment or the pay, or both, as the case

19 may be, of each position subject to section 401 of this Act

20 is repealed.

21 SAVINGS PROVISION

22 Sbo . 415. The enactment of this title shall not decrease

23 the present pay, allowances, or compensation, or future an-

24 nuity of any person.
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1 BPFBOTIVB DATE

2 Sbo. 416. The provisions of this title shall take pffect 9

3 months after the enactment of the title willi the exception

4 of section 413, regarding conversion procedures, wiuch shall

5 take effect immediately upon enactment.

6 TITLE V-M ERIT PAY

7 PAY FOB PEBFOEMANCE AMENDMENTS

8 Sbo. 501. (a) Part III of title 5, United States Code,

9 is amended by inserting after chapter 53 the following new

10 chapter:

11 “Chapter 54^MERIT PAY
“Sec.
"5401. Purpoee.
“5402. Merit pay 
“5403. Eeporta 
“5404. BegulationB.

12 “ § 5401. Purpose

13 “ It is the purpose of this chapter to provide for a merit

14 pay system which shall—

15 “  (1) within available funds, recognize and reward

16 quality performance by varying merit pay adjustments;

17 “ (2) use performance appraisals as the basis for

18 determining merit pay adjustments;

19 “  (3) within available funds, provide for training to

20 improve objectivity and fairness in the evaluation of

21 performance; and

22 “  (4) regulate the costs of merit pay by establishing

23 a merit pay budget and other control techniques.
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1 **§5402. Merit pay system

2  “  (a) In accordance with the purposes set forth in sec-

3  tion 5401 of this title, the Office of Personnel Management

4  shall establish a merit pay system which shall cover any

5 employee in a position which regularly requires the exercise

6 of managerial or supervisory responsibilities and which is

7 in GS-13 through GS-15.

8 “ (b) The merit pay system established under subsection

9 (a) of this section shall provide for a range of basic pay for

10 each grade to which it applies, which rsuige shall be limited

11 by the minimum and maximum rate of basic pay of each

12 such grade.

13 “ (c) (1) Concurrent with each adjustment under sec-

14 tion 5305 of this title, the Office of Personnel Management in

15 consultation with the Office of Management and Budget gb«.ll

16 determine the extent to which such adjustment shall be

17 made in rates of basic pay for all employees covered by the

18 merit pay system.

19 “ (2) An increase in pay under this subsection is not

20 an equivalent increase in pay within the meaning of section

21 5335 of this title. Any such increase shall not result in such

22 pay being considered as fixed by administrative action.

23 “ (3) No employee may be paid less than the minimum
24 rate of basic pay of the grade of such employee’s position.

25 “  (d) (1 ) Under regulations prescribed by the Office of
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1 Personnel Mwiagenient, the head of ea*h agency may pro-

2 vide for wifliin-grade pay rate increases for any employee

3  covered by a merit pay system.
4 “  (2 ) Determinations to provide pay increases under this

5  subsection to an employee—
e “ (A) may take into account both ̂ dividual per-

7  formance and organizational accomplishment, and

8 “  (B) shall be based on factors such as—
9 « ( i )  improvements in efficiency, productivity,

10 and qu^ity of work or service ;

U  «(ii) cost savings; and

12 “ (iii) timeliness of performance;

1 3  “ (C) shall be subject to review only in accordance

14 with and to the extent provided by procedures estab-

15 lished by the agency head; and
16  « shall be made in accordance with guidelines

17 issued by tiie Office of Personnel Management which

18 relate to the distribution of increases avaUable under

19 this subsection.
20 “  (3) For any fiscal year, the head of any agency may

21 exercise authority under paragraph (1) of this subsection

22 only to the extent of the funds available for purposes of

23 this subsection.
24 “  (4 )  The funds available for purposes of this subsection

25 to the head of an agency for any fiscal year shall be deter-
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1 mined by tibe Office of Pertonnel Management on an annual 1

2 2 tributes to the effidency, economy, or oflier improvement

3 Budget, before the beginning of such fiscal year. The amount 3

4 4 “ (B) perfonns an exceptionally meritorious spedal

5 the Office on the basis of— 5 act or service in the public interest in connection with or

6 “ (A) the additional amount of the adjustments 6 related to such employee’s official employment.

7 under section 5305 of this title, and 7 A Presidential award may be in addition to an sgeacy award

8 8 under paragraph (1) of this subsection.

9 within-grade step increases and quality step increases. 9 “ (3) A  cash award under this subsection is in addition

10 which would have occurred if the employees covered by the 10 to the basic pay and any merit increase to basic pay of the

11 merit pay system in such agency were not so covered. 11 employee receiving the award. Aoceptance of a cash award

12 “ (e) (1) The head of an agency may pay a cash award 12 under this subsection constitutes an agreement that the use by

13 to, and incur necessary expenses for the honoraiy recogni- 13

14 14 award is made does not form the basis of a further claim of

15 “ (A) by such employee’s suggestion, invention, 15 any nature against the Government the employee, his

16 superior accomplishment, or other personal effort con 16 heirs, or assigns.

17 tributes to the efficiency, economy, or other improve- 17 (4) A cash award to, and expenses for die honorary

18 18 recognition of, any employee covered by a merit pay system

19 “ (B) performs a special act or service in the pub 19 may be paid from the fund or appropriation available to the

20 lic interest in connection with or related to such em 20 activity primarily benefiting or the various activities bene

21 ployee’s official employment. 21 fiting. The head of the agen(^ concerned shall detennine the

22 “ (2) The President may pay a cash award to, and 22 amount to be pwd by each activity for an agency award

23 incur necessary expenses for the honoraiy recognition of. 23 under paragraph (1) of this subsection. The President shall

24 any employee covered by a merit pay system who— 24 detemfine the amount to he paid by each activity for a Presi

25 “ (A) by such employee’s suggestion, invention, 25 dential award under paragraph (2) of this subsection.

g;



j  “ (5) Except as provided by paragraph (6) of this

2  subsection, a cash award under this subsection may not ex-

3 ceed $10,000.

4  “ (6) If the head of an agency certifies to the OflBce

5  of Personnel Management that the suggestion, invention, 

g superior accomplishment, or other meritorious effort for

7 which the award is proposed is highly exceptional and un-

8 usually outstanding, a cash award in excess of $10,000 but

9  not in excess of $25,000 may be granted with the approval

10  of such oflSce.

11 “ (7) An agency may pay or grant an award under

12 this subsection notwithstanding the death or separation from

13  the service of the employee concerned, if the suggestion,

14 invention, superior accomplishment, other meritorious effort 

If) for whidi the award is proposed was made or performed

16 while the employee was in the employ of the Government

17 “ (f) Under regulations prescribed by the OflBce of Per-

18 sonnel Management, the benefit of advancement through the

19 range of basic pay shall be preserved for an employee cov-

20 ered by the merit pay sjrstem, whose continuous service is

21 interrupted in the public interest by service with the armed

22 forces, or by service in essential non-Govemment civilian

23 emplojrment during a period of war or national emergency.

24 “  (g) For puiposes of section 5941 of this title, rates

I ll

1 of basic pay subject to increases under the merit pay system

2  are considered pay fixed by statute.

3  **§5403. Reports

4  “ The Office of Personnel Management shall periodically

5  submit to the Congress reports on the operation of the merit

6 pay system.

7 “§5404. Regulations

8 “The Oflfice of Personnel Management shaU prescribe

9  regulations necessary for the administration of this chapter.” .

10 conforming and technical amendments

11 Sec. 502. (a) Section 4501 (2) (A) of title 5, United

12 States Code, is amended by striking out “ ; and” and inserting

13 in lieu thereof **but does not include an individual paid under

14  the merit pay system established under section 5402 of this

15 tide; and” .
16 (b) Section 4502(a) of title 5, United States Code,

17 is amended by striking out “ $5,000” and inserting in lieu

18 thereof “$10,000” .

19 (o) Section 4502 (b) of tifle 5, United States Code, is

20 amended—

21 (1) by striking out “Civil Service Commission”

22 an inserting in lieu thereof “ Office of Personnel
23 Management” ;

24 (2 ) by striking out “ $5,000”  and inserting in lieu
26 thereof “ $10,000” ; and
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2 (3) by striking out “ the Oommission”  and insert-

2  ing in lieu thereof “ the OflSoe”
3  (d) Section 4506 of title 5, United States Oode, is

4  amended by striking out “ Civil Service Oommiflsion may*'

5 and inserting in lieu thereof “ Office of Personnel Manage-

6 ment shall”

7  (e) Section 5332 (a) of title 6, United Sta4»8 Oode, is 

g amended by inserting after “applies”  the following: “ except

9  an employee covered by chapter 54 of this title.”

10 (f) Section 5834 of titie 5, United States Code, is

1 1  amended—

12 (1) in paragraph (2) of subsection (c) by insert-

13 ing or for an employee appointed to a position covered

14 by the m«rit pay system, any dollar amount,”  after

15 “ step” ; and

16 (2) by adding at the end thereof the following new

17 subsection:

18 “ (g) In the case of an employee covered by the merit

19 pay system, all references in this section to ‘two steps’ or

20 ‘two step-increases’ shall be deemed to mean 6 percent.”

21 (g) Section 5335(e) of title 5, United States Code, is

22 amended by inserting after “ individual” the following: “ cov-

23 ered by chapter 54 of this title, or,'*

24 (h) Section 5336 (c) of titie 5, United States Code, is

118 1 amended by inserting after “ individual”  the folloTOg: “ cov-

2 ered by chapter 54 of &ifl title, or,”
3 (i) The table of chapters for part lH  of title 5, United

4 States Code, is amended by inserting after the t̂em relating

5 to chapter 53 the following new item:
^  Merit Pay....................................................... ......................

g BFFBCnVB DATE

7  Sec. 503. The provisions of this title shall take eflfect on

8 the first day of the first applicable pay period which b e ^

9  on or after the 90th day after the date of the enactment of

10 this Act.
11 TITLE VI-RESBAKCH, DEMONSTRATION, AND

12 OTHER PROGRAMS

13 BESBABCH AND DBMONSTBATION PEOJBCTS

14 SBC. 601. Part m  of titie 5, United States Code, is

15 amended by adding at tiie end thereof flie following new

16 chapter:

17 “ Chapter 47^PERSONAL RESEARCH AND

18 DEMONSTRATION PROJECTS

“Sec.
*4701. DefinitioiiB.
“4702. Research and devdopmentfonctiona.
“4703. Demonstnitionprojeda.
**4704. Allocation of fnnd&
*4705. Reports.
**4706. Regulations.

19 “§4701. Definitions

20 “For the purpose of this chapter—

21 “  (1) ‘agency* means an agencgr as defined in seo-



2

3

4

5

6

7

8 

9

10
U

12

13

14

15

16

17

18 

19

1 lion 2301 (a) (without regard to paragraph (2) (D) 

thereof);

“ (2) ‘employee* means an individual employed in 

or under an agency;

“  (3) ‘eligible* means an individutJ who has quali

fied for appointment in an agency and whose name has 

been entered on the appropriate reg ^ r  or list of eli-

115

“ (4) ‘demonstration project’ means a project con

ducted by the Office of Personnel Management, or un

der its supervision, to determine whether a spedfied 

change in personnel management polides or procedures 

would result in improved Federal personnel manage

ment; and

“ (5) ‘research program* means a planned study of 

the manner in which public management policies and 

systems are operating, the effects of those policies and 

systems, the possibilities for change, and comparisons 

among policies and systems. ^

20 “§4702. Research and development functionB

21 “The Office of Personnel Management shall—
22 “ (1) establish and maintain (and assist in the es-
23  tablishment and maintenance of) research and develop-
24 ment projects of improved methods and technologies in
26 I-ederal personnel manaRement;

j  , ,  ,|. “ (2) evalwte projects, an4 proposed projects,

2 described in paragraph (1 );

3 .g;, “ (8) estabUsh m i >»«»><»“  » **’' **
4  '^ collection and public disscminaticfn of inform^on relate

5  ing to peisonnel management research and for encoor-
6 ggjng and fedBlatmgthe'exdiange of infoimation among

 ̂ in t^ ted  pemns and entities; and
g "  (4) carry oat the preceding ftmolions directiy or

116

10 “|47(B. Demoii»tr8tlon projects

U  “  (a) Emept as provided in this section, the Office of

13 Personnel Management may directly or throng agreement

18 or contract with one or more Federal agencies and other

14 puhUc and private organizations condnct and evaluate dem-

15 onstratjon projects. The conduct of demonstration projects
16 shall not be limited by any lack of specific authority to take

17 the action contemplated, or by any proviaon or prorinons of

18 law pxisting at the time inconsistent with such action, in-

19 eluding laws or regulations relating to—
20 “ (1) the methods of establishing qualification re-

21 quuements for, recruitment for, and appointment to

22 positions;
23 “  (2) the methods of classifying positions and com-

24 pensating employees, except that no variation is hereby

O l
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2

3

4

5

6

7

8 

9

10

11

12

13
14 

16 

16

17

18

19

20 

21

1
attthorized in employee benefits pro^dded by chapter 63 

or subpart G of part III of this title;
“ (3) the methods of aasigning, reassigning, or

117

' (4) the methods of disciplining employees;

“  (5) the methods of providing faicentives to em

ployees, including the proviaon of group or individual 

incentive bonuses or pay;
“ (6) hours of work per day or per week;

“ (7) the methods of involving employees, unions, 

and employee organizations in personnel decisions; and 

“  (8) the methods of reducing overall agency staff 

and grade levels.

Notwithstanding the provisions of this subsection, no dem

onstration project shall affect leave under chapter 63 of 

this title or insurance or annuities under subpart G of part HI 

of this title.
(b) Before conducting or entering into any agreement 

to conduct a demonstration project, the Office of Personnel

Management shall—
“ (1) develop a plan for such project which iden-

tifies-

“ (A) purposes;

*‘ (B) the types of employees or eligibles,

1

2

3

4

5

6

7

8 

9

10

11

12

oatogcnized orgaiiiza«oii«l series, grade, or

organizational unit;
« (C) tiie number of employees or eli^les to

be included, in total amount or by category; 

«(D ) the methodology;

“ (E) the duration;

“  (F) the training to be provided;

“  (G) the anti(^ted costs; and

“ (H) the methodology and criteria, for

evaluation;
“ (2) piAlish such plan in tihe Federal Bepster;

and
“ (3) submit such plan so published to piAlic

14 hearing.
15 Any such plan shall not be implemented until it is approved

16 by each agency involved.
“ (c) Bach demonstration project shall—

“ (1) involve no more tiian 5,000 individuals other 

than individuaU in any control groups necessary to 

validate Ihe results of tiie project; and

“ (2) tenninate before the end of the 5-year period 

beginmng on tiie date of iqpproval by the Office of Per

sonnel Management except that research may continue 

beyond such date to tiie extent necessary to validate the 

25 results of the project.

17

18

19

20 

21 

22 

23

Cn
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1 “ (d) Subject to the terms of any written agreement

2 between the Office of Personnel Management and an agency,

3 a demonstration project involving an agency may be termi-

4  nated by the Office of Personnel Management, or such

5 agency, if either detennines that the project creates a sub-

6 stantial ht̂ -dship on, or is not in the best interests of, the

7 public, the Federal Government, employees, or eligibles.

8 “ (e) Employees within a unit with respect to which

9 an organization of Government employees has been ac-

10 corded exclusive recognition shall not be included within

11 any project under subsection (b) of this section—

12 “ (1) if such project would violate a negotiated

13 agreement between such agency and such organization,

14 unless there is a written agreement with respect to such

15 project between such agency and such organization; or

16 “ (2) if such project is not covered by a negotiated

17 agreement, until there has been consultation or negotia-

18 tion, as appropriate, with such organization.

19 “ (f) Employees within any unit with respect to which

20 an organization of Government employees has not been

21 accorded exclusive recognition shall not be included within

22 any project under subsection (b) of this section unless there

23 has been agency consultation regarding the project with the

24 employees in such unit.
25 “  (g) Evaluation of the results of the project and its im-

119
1 pa«t on uaproving pubUo management shaJl be undertaken

2 for each project.
3 “  (h) Upon the request of the Director of the Office of

4 Personnel Management, agencies shaJl cooperate ■mUi and

5 assist the Office as far as practical in the performance of this

6 function and provide the Office with requested infonnation

7 and reports relating to the conduct of demonstration projects

8 in their respective agencies.

9 “ § 4704. Allocation of funds
10 “ Funds appropriated to the Office of Persomiel Manage-

11 ment for the purposes of this subchapter may be allocated by

12 the Office of Persomiel Management to any agen<y conduct.

13 ing demonstration projects or assisting the Office of Personnel

14 Management in conducting such projects. Funds so dlocat*d

15 shall remwn available for such period ŝ  may be specified in

16 appropriation Acts. No contract shall be entered into under 

W this section unless such contract has been provided for in ad-

18 vance in appropriation Acts.

19 “§4705. Reports
20 “ The Office of Personnel Management shall include m

21 the annual report required by section 1308 of this title a

22 summary of research and demonstration projects conducted

23 during the year, the effect of that research on improving 
^  public management and increa^g efficiency, and recom*'
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1 mendations of polioies and procedures which wiU improve

2 the attainment of general research objectives.

3 "§4706. RegulationB
4  “The OflBce of Personnel Management shall prescribe

5 regulations for the administration of this chapter/’ .

6 intbegovbenmbntal pbesonnbl act amendments

7 Bbo. 602. (a) Section 208 of the Intergovenimental

8 Personnel Act of 1970 is amended-
9 (1) l>y section heading and insert-

10 ing in lieu thereof the following:
11 “ TRANSFER OF PUNtJTIONS AND ADMINISTRATION OF 

^2 MERIT POLIOIBB” ;

(2) by redesignating subsections (b), (c), (d),

(e ), ( f ) , and (g) as subsections (c ) , (d ), (e ) , ( f ) ,

15 (g ), and ( i ) , respectively, and by inserting after sub-

16 section (a) the following new subsection:

17 «(h) In accordance with regulations of the Office of

18 Personnel Management, Federal agencies may require as a

19 condition of participation in assistance programs, systems of
20 personnel administration consistent with personnel standards

21 prescribed by the Office of Personnel Management for posi-

22 tions engaged m carrying out sudh programs. Such standards

23 shaU include the merit principles in section 2 of this Act.” ;

24 and

121  ̂ (3) by inserting after subaeetion (g) as re-

2 designated by this section, the foUowing new subsection;

3 "  (h) Effective one year after the date of the enactment

4 of this subsection, all statutory personnel requirements estab-

5 lisbed as a condition of the receipt of Federal grants-in-aid

6 by State and local governments, are hereby abolished,

7 except—
8 “ (1) those requirements listed in subsection (a)

9 of this section,
10 “ (2) those that generally prohibit discrimination

n  in employment or require equal employment opportunity,

12 “ (3 ) the Davis-Bacon Act (40 TT.8.C. 276 et

13 seq.), and
“ (4) diapter 15, Political Activities of Certain

15 State and Local Employees, of title 5, United States

15 Code.” .
17 (b) Section 401 of sudi Act is amended by striking the

18 period after “ institutions of hi^er education” and inserting

19 m Ueu fliereof “and other organizations.” .

20 (c) Section 403 of sue* Act is amended by striking

21 out “  (less applicability to commisrioned officers of tiie Pub-

22 lie Healtii Service)
23  (d) Section 502 of such Act is amended in paragraph

2 4  (3) by inserting “ the Trust Territory of the Pacific Mands,”

25  before “and a territory or possession of the United States,*’

122
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1 (e) Section 506 of such Act is amended—

1 mission, the Office of the Architect of the Capitol, the
2 2 Office of Technology Assessment, and such other ap
3 monwealth of Puerto Rico, Guam, American Samoa, and 3 propriate agencies of the legislative and judicial branches
4 the Virgin Islands) ”  after “ (Other than the District of

4 as determined by the Office of Personnel Management,
5 Columbia/'; and

5 and
6 (2) by striking out of subsection (b) (5) “and the 6 “ (4) ‘other organizations’ means—
7 District of Columbia," and by inserting in lieu thereof

7 “ (A) a national, regional, State-wide, or met
8 “the District of Columbia, the Commonwealth of Puerto 8 ropolitan organization representing member State
9 Rico, Guam, American Samoa, and the Virgin Islands.” . 9 or local governments;

10 AMENDMENTS TO THE MOBILITY PEOGKAM 10 “ (B) an assodation of State or local pablic
11 Seo. 603. (a) Section 3371 of title 5, United States 11 officials; or ^
12 Code, is amended— 12 “ (C) a nonprofit organization, one of whose
13 (1) by inserting “the Trust Territory of the Pacific 13 principal functions is to offer professional advisory,
14 Islands,” after “Puerto Rico,” in paragraph (1) (A) ; 14 research, development, or related services to gov
15 and

15 ernments or universities concerned with public
16 (2) by strikmg out “ and” at the end of paragraph 16 management.” .
17 (1), by striking out the period at the end of paragraph 17 (b) Sections 3372 through 3375 of titl6 5, Umted
18 (2) and inserting a semicolon in lieu thereof, and by 18 States Code, are amended by striking out “ executive
19 adding at the end thereof the following: 19 agency*' and “an executive agency” each place they appear
20 “ (3) ‘Federal agency* means an executive agency. 20 and by inserting in lieu thereof, respectively, “ Federal
21 a militaiy department, a court of the United States, the 21 agency”  and “a Federal agency*'
22 Administrative Office of the United States Courts, the 22 (o) Section 3372(a) (1) of title 5, United States
23 Library of Congress, the Botanic Garden, the Govern 23 Code, is further amended by inserting immediately before
24 ment Printing Office, the Congressional Budget Office, 24 the semicolon the following: except that an employee
25 the United States Postal Service, tihie Postal Bate Com- 25 in a Federal agency does not inclade an employee in the

O)
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125
1 Senior Executive Service serving under a non-oareer appomt-

2 ment and an employee in the excepted service wlio is serring

3 in a fopfidmtial or poHey-determining or poUoy-a4vooatiwg

5 (d) Seolion 3872 of tide 5, United States Code, is 

(j amended—
7 (1) in subsection (b) (1), by striking oat “and”

g after “higher education” ;
9 (2) in subsection (b) (2), by striking out the

10 period after “ executive agency” and inserting in Ueu

11  thereof a semicolon; and
1 2  (3) by a d ^ g  at the end thereof the following:

13  “  (3) an employee of a Federal agency to another

1 4  organization; and
15 “ (4) an employee of another organization to a

16 Federal agency.*'
17 (e) Section 3374 of titie 5, United States Code, is

18 amended—
19 (1) hy addmg the following new sentence at the

20 end of subsection (b) :
21 “ The above exceptions shall not apply to non-Federal em-

22 ployees who are covered by chapters 83, 87, and 89 of this

23 title by virtue of their non-Federal employment munediately

24 before assignment and appointment under tlus section. ;

25 (2) in subsection (c) (1), by striking out the semi-

j  colon at the end thereof and by in«.rting in Ueu thereof

,  the foUo«ing: except to the extent that the compen-

3 sation received from the State or local government is

4 less than the appropriate rate of pay whi<* auties

5 would warrant under the appUeahle pay provisions of 

g this title or other appUcable authority^’ ; and

7 (3) by striking out the period at the end of sub-

8 section (c) and adding the foUowing: “ , or for the

9 contribution of the State or local government, or a part

10 thereof, to employee benefit systems.” .

11 (g) Section 3375 (a) of title 5. United Stales Code, is

12 amended by striking out “and” at the end of paragraph (4),

13 by redesignating pmgraph (5) as paiagraph (6), m i  by

14 inserting after paragraph (4) thereof the following:

15 "  (5) section 6724a (b) of this title, to be used by

16 tiie employee for miscellaneous expenses related to

17 change of station where movement or storage of house-

18 hold goods is involved; and” .

19 TITLB vn-M ISC®LLAlfE0U 8

20 SAVINGS PB0VISI0N8

21 Sbo. 701. (a) Except as provisions of this Act may

22 govern, aU Executive orders, rales, and r e ^ o n s  affecting

23 the Federal service shall continue in efiect. according to their
24 terms, until modified, terminated, superseded, or rep^ed by

25 the President, fl>e Office of Persomiel Management, or the
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1 Merit Systems Protection Board as to matters within their

2  respective jurisdictions.

3 (b) No provision of this Act shall affect any ad-

4  ministrative proceedings pending at the time such provision

5 takes effect. Orders shall be issued in such proce^mgs and

6 appeals shall be taken therefrom as if this Act had not been
7 enacted.

8 (c) No suit, action, or other proceeding lawfully com-

9 menced by or against the Director of the Office of Personnel

10 Management or the board members of the Merit Systems

11 Protection Board, or officers or employees thereof in their

12 official capacity or in relation to the discharge of their offi-

13 cial duties, as in effect immediately before the effective date

14 of this Act, shall abate by reason of enactment of this Act.

15 Such suits, actions, or other proceedings shaU be determined

16 as if this Act had not been enacted.

17 authorization op appeopeiations

18 Sec. 702. There are authorized to be appropriated, out

19  of any moneys in the Treasury not otherwise appropriated,

20 such sums as may be necessary to cariy out die provisions of
21  this Act.

22 POWBES o f  PBESIDENT UNAFFECTED EXCEPT BY TCYT>PTCaa

23 PEOVISIONS

24 Sec. 703. Except as expressly provided in this Act,
25 noliung contained herein shall be construed to limit, curtail.

127

1 abolish, or terminate any function of, or authority available

2 to, the President which the President had immediately before

3 the effective date of this Act; or to limit, curtail, or terminate

4 the President’s authority to delegate, redelegate, or termi-

5 nate any delegation of functions.

6 TECHNICAL AND CONFOBMINQ AMENDMENTS

7 Sec. 704. The President or his designee shall, as soon

8 as practicable but in any event not later than 30 days after

9 the date of the enactment of this Act, s-ibmit to the Com-

10 mittee on Post Office and Civil Service o: - he Hou 3 of Repre-

11 sentatives and the Committee on Governmental Affaus of

12 the Senate a draft of any -odl and conforming amend-

13 ments to title 5, United Stated Code. v;hich have not been

14 made by the provisions of this Act and which are necessary

15 to reflect throughout such title the amendments to the sub-

16 stantive provisions of law made by this Act and by Reorgani-

17 zation Plan Numbered 2 of 1978.

18 EFFECTIVE DATES

19 Sec. 705. Except as otherwise expressly provided in

20 this Act, the provisions of this Act shall take effect 90 days

21 after the date of the enactment of this Act.
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[COMMITTEE PRINT] 
May 12

The Administration’s Proposed 
New Title VII

TO

H.R. 11280

(Printed for the Use of the 
House Post Office and Civil Service Committee) 19 T I T L E  V I I — L A B O R -M A N A G E M E N T

20 B E L A T I O N S

Labor-Managemerd R daiiom

22 S e c . 7 0 1 . (a) Chapter 71 of svbparl F  of part III  of

23 title 5, United States Code, is amended to add the foOouAng

24 suhchapter I I I :
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1 “ S U B C H A P T E R  I I I — F E D E R A L  S E R V I C E 1
2 L A B O R -M A N A G E M E N T  R E L A T I O N S 2 public, and to estaNisk pi'acedures which are designed to

3 **§7161. Findings and purpose  ̂ 3 meet the special requirements and needs of the Federal

4 (a) The Congress finds that the public interest demands 4 Government.

5 the highest standards of employee performance and the con 5 **§ 7162 . Definitions; application

6 tinued development and implementation of modei'n and pro 6 “ (a ) F o r  the purpose of this suhchapter

7 gressive work practices to facilitate and improve employee 7 • “ (1 )  *agency’ means an Executive agency as defined

8 performance and the efficient accomplishment of the oper 8 in section 1 0 5  af this title, except the General Accounting

9 ations of the Government. 9 Office;
10 “ (h) The Congress further finds that while significant 10 “ (2 )  ‘employee' means an individual—

11 differences exist between Federal and private employment, .11 “ (A )  employed in an agency;

12 expenence under Executive Order 11491, as amended, 12 “ (B )  employed in a nonappropriated fund ia-

13 indicates that the statutory protection of the right of em 13 strumentdlity described in section 2 1 0 5 (c) of this

n ployees to organize, bargain collectively within limits pre- 14 title;
15 scnbed by this subchapter, and participate through labor 15 “ (C )  employed in the Veterans’ Canteen Serv

16 organizations of their own choosing in decisions which af 16 ice, Veterans’ Administration, described in section

17 fect them can be accomplished with full regard for the public 17 5 1 0 2 (c )  ( U )  of this title; or

18 interest and contributes to the effective conduct of public busi 18 “ (D )  who was an employee ( as defined under

19 ness. Such protection facilitates and encourages the amicable 19 subparagraph ( A ) ,  ( B ) ,  or (C )  of this paragraph)

20 settlement of disputes between employees and their employers 20 and ivas separated from service as a consequence of,

21 involving personnel policies, practices and matters affecting 21 or in connection unth, an unfair labor practice under

22 working conditions. 22 section 7 1 7 4  of this suhchapter; bui does not

23 ‘ '(c )  It is the purpose of this subchapter to prescribe 23 include—
24 certain rights and obligations of the employees of the Fed- 24 ‘YtV an alien or noncitizen of the Unifed
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24

Slates irho occupies ci posit ion oiit.sidc the l/iiitnl 

States;

“ (ii) a member of the luiifovmvd siyvii-ca; 

''(H i) for the 'purpose of ei'clusice recogni

tion or. national consultation rights (c.vcept as 

authorized under the provisions of this subchap

ter), a supervisor, a management official, or a
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'‘ (3 )  'labor organization means a luu'ful orga

nization of any kind in which emplogees iiarticipatv and 

which exists for the purpose, in whole or in part, of deal

ing with agencies concerning grievances, personnel pol

icies and practices, or other matters affecting the working 

conditions of their employees; hut does not include an 

organization tuhich—

*'(A ) consists of management officials, cou- 

fideutiul employees, or superrisors, c.nri>t as au

thorized under this subchapter;

''(B )  assists or participates in a strike against 

the (tovernment of the United States or any agency 

thereof or imposes a duty or obligation to conduct, 

assist, or participate in such a strike;

“ (C )  advocates the overthrow of the constHu- 

tional form of government in the United States; or

j  ‘ - (D )  discriminates with regard to the terms or

2 condition'^ of membership because of race, color,

religion, national origin, sc.r, age, or handicapping 

j condition;

- ‘ ( 'i )  ‘fif^ncy management means the agency head

(; and all management officials, superri.sors, ami other rcjt-

7 resentdtircs of nuniagement haring authority to act for

S the agency on any matters relating to the implcmenta-

<) lion of the agency lahor-m<(nagement relations program

10 established under this subchapter;

2 1  ^'(J) 'Authority mcau'< the Federal Labor Itda-

12 lions Authority under section l ld S  o f this .subchapter;

1 3  “ (f>) '(teneral Counsel means the (ieneral Coun-

14 sel of the Fedend Labor Jn lations Authority:

" ( 7 )  ‘Panel means the Federal Service /mpa .̂H.̂

IG Panel under section 717 j o f this subchaptcr;

17 ' '(6 )  'Assistant Secretary means the Aidistant Sec-

18 retary o f Labor for  Labor-Management liclations;

19 “ (0 )  'confidential employee' means an cmplogre

20 who assists and acts in a confidential capacity to jierson-y

21 who formulate and effectuate management policies in llu

22 field of labor relations:

23 “ (^ 0 ) 'management official means an employee

24 having authority 4o make, or to influence effectively the
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1 making of, poUvy necessary to the agemy or activity
132

2 with respect to personnel, procedures, or programs;
1 “ (ii) requiring the consistent exercise of

3 (1 1 ) ‘supervisor’ means an employee having au
2 discretion and judgment in its performance;

4 thority, in the interest of an agency, to hire, transfer,
3 ‘ ‘ (Hi) which is predominantly intellectual

5 suspend, lay off, recall, promote, discharge, assign, re
4 and varied in character (as opposed to routine

6 ward, or discipline other employees or responsibly to
5 mental, manual, mechanical, or physical work);

7 direct them, or to adjust their grievances, or effectivdy
6 and

8 io recommend such action, if in connection with the
7 “ (iv) ivhich is of such a character that the

9 foregoing the exercise of authority is not of a merely
8 outinil produced or the result accomplished

10 routine or clerical nature, hut requires the use of in
9 cannot be standardized in relation to a given

11 dependent judgment; 10 period of time; or

12 “ (1 2 ) ‘professional employee' means—
11 “ (B )  any employee irho has completed the

13 “ (A )  any employee engaged in the perform
12 courses of specialized intellectual instruction and

14 ance of work— 13 study described in subparagraph ( A )  of this para

15
" ( i )  requiring knowledge of an advanced

14 graph and is performing related work under the

16
type in a field of science or learning custom

15 direction or guidance of a professional person to

17
arily acquired by a prolonged course of special

16 qualify the employee to become a professional em

18
ized intellectual instruction and study in an

17 ployee as defined in subparagraph (A )  of this

19 institution of higher learning or a hospital, as
18 paragraph;

20 distinguished from knowledge acquired by a
19 “ (1 3 )  * agreement' means an agreement entered into

21 general academic education, or from an ap
20 as a result of collective bargaining pursuant to the pro

22 prenticeship, or from training in the perform
21 visions of this subchapter;

23 ance of routine mental, manual, or physical
22 '(1 4 y  ‘collective bargainin(f, 'bargaining, or

24 'C .w  processes;
23

24
‘negotiating' means the performance of the mutual obli

gation of the repi'eaentative9 of the agency and the ex-



, duaive represeniative as providinl in section 71 69 of tins

2 suhcJmpter;

3 ' ' ( i 5 )  ‘exclusive representative’ includes any labor

4  organization which has been—

5 '‘ ( A )  selected pursuant to the provisions of 

Q section 7 1 68  of this subchapter as the representa- 

rj tive of the employees in an appropriate colkclive

8 bargaining unit; or

9 “ (B )  certified or recognized prior to the effec-

10  live date of this suhchapter as the exclusive repre-

sentative of the employees in an appropriate col
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lective bargaining unit;12 ^
13 ‘^ 1 6 )  'person' means an individual, labor organi-

1-i zation, or agency covered by this suhchapter; and

15 'grievance' means any complaint by any

IG person concerning any matter which falls within the

17 coverage of a grievance procedure.

18 *'(b) This subchapter applies to all employees and

19 agencies in the executive branch, except as provided in sub-

20 sections (c ) , (d ) , and (e) of this section.

21 ‘ '(c )  This suhchapter does not apply to—

22 “ (1 )  ihe Federal Bureau of Investigation;

23  “ (2 )  the Central Intelligence Agency;

24 “ (3 )  the National Security Agency;

J “ ( i )  m y  other agency, or office, btireau., or entity

2 w iM n  an agmcy. which has as a primary funetim  iiv

,  3  tdligenee, imesligative, or seearUy work, when Ihe head

4 of Ihc agency delcrmiim, in the agm ey head:« sole judg- 

meul. lhal this aulKhapler faiiiiol he applied in a manner 

eonmMenI mih national security requirements and eon-

rj mil oral ions;

g ^̂ (r>) any office, bureau, or entity wUhin an agency

9 which has as a primary function investigations or audit

10  of the conduct or work of offieinJs or employees of the

11 agency for the purpose of ensuring honesty and integrity

12  in the discharge of their offin'd duties, when the head of

13  the agency determines, in the agency head's sole judy-

14 ment, that this subchapter cannot be applied in a rmnner

15 consistent with the internal security of ihe agency;

16 ' '( 6 )  the United States Postal Service; or

17 ‘Y7^ ihe Foreign Service of the United States:

18 Deparimeni of Staie, Iniernaiicmd Communication

19 Agem y, and Agency for International Devehpmeni and

20 Iheir successor agency or agencies;

n  “ (8 )  the Tennessee Valley Authority; or

22  ‘Y5)  personnel of the Federal Labor Relations A u -

23 ihoriiy, including the Office of General Counsel, and the

24 Federal Service Impasses Panel
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1 *‘ (d) The head of an agency may, in the agency head's

2 sole judgment, suspend any provision of this subchapter

3 with vcspcct to any agency, installation, or activity located

4 outside the United States, when the agency head determines 

T) that this is necessai'y in the national interest, subject to the

6 conditions the agency head prescribes.

7 '‘ (e) Employees engaged in administenng a labor-

8 management relations law (except as otherwise provided

9 in subsection (c ) ( 9 )  of this section) shall not be represented

10 by a labor organization which also represents other em-

11 ployees covered by the law, or which is affiliated directly or

12 indirectly with an organization which represents such

13 employees.

11 §1763. Federal Labor Relations Authority; Office of the

15 General Counsel

IG ‘ '(a ) The Federal Labor Relatiom Authority is an

17 independent establishment in the e.vecutiue branch.

18 “ (b) The Authority is composed of a Chairperson and

19 tiro members, not tnore than tiro of irhom may be adherents

20 of the same poUticnl party and none of whom may hold

21 another office or position in the Government of the United

22 States except where provided by laiv or by the President.

23 **(c) Members of the Authority shaU he appointed by

24 the President, by and trith the advice and consent of the
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1 Senate. Authority members shall be dibble for reappointr

2  ment. The President shaU designate one member to serve as

3  Chairperson of the Authority.

4  *^(d) The term of office of each member of the Authority

5 is 5  years. Notwithstanding the preceding provisions of

6 this subsection, the term of any member shall not expire be-

7  fore the earlier of—
8 “ (1 )  the dale on which ihe member's successor takes

9  office or

10  ‘̂ ( 2 )  the last day of the session of the Congress

11 beginning after the daie the member's term of office

12 would (but for this sentence) expire. A n  individual

13 chosen to fill a vacancy shall be appointed for ihe unex-

14 pired term of the member such individual replaces. A n y

15 membei' of the Authority may he removed by the Presv

16 dent.

17 “ (e) A  vacancy in the AuthorUy shall not impair the

18 right of the remaining members to exercise all of the powers

19 of the Authority.

20 ‘ ‘ ( f )  The Authority shall make an annual report to the

21 President for transmittal to the Congress, which shall include

22 information as to the cases it has heard and the decisions it

23 has rendered.

24 “ (g) There is an Office of the General Counsel in the

25 F'erleral Tjuhor Tfclations A uthority . The (len era l Counsel
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1 shaU be appointed by the President by and ivith the advice

2 and consent of the Senate. The term of office of the General

3 Counsel is 5  years. The General Counsel shall be eligible for

4  reappointment. The General Counsel may he removed by

5 the President. The General Counsel shall hold no other ofjice

6 or position in the Government of the United States except

7 lohere provided by law or by the President.

8 “ § 7164. Powers and duties of the Authority; the General

9 Counsel

10 ‘Yflj The Authority shall administer and interpret this

11 subchapter, decide major policy issues, prescribe regulations,

12 disseminate information appropriate to the needs of agencies,

13 labor organizations, and the public pursuant to section 7181

14 of this subchapter.

15 **(b) The Authority shall, subject to its regulations—

16 “ (1 )  decide questions as to the appropriate unit for

17 the purpose of exclusive recognition and related issues

18 submitted for its consideration;

19 ‘'(2 )  supervise elections to determine whether a labor

20 organization is the choice of a majority of the employees

21 in an appropriate unit as their exclusive representative,

22 and certify the results;

23 decide questions as to the eligibility of labor

24 organizations for mtional consultation rights; and
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j  “ (4 )  decide unfair labor practice complaints.

2  “ (c) The Authority m ay consider, subject to its

3  regulations—

4 “ (1 )  appeals on nef/otinbilitij, issues as provided in

5  subsection (e) of section 7 1 6 9  of this subchapter;

6 “ (2 )  exceptwns to arbitration au’ards as provided

7  in section 7171 of this subchapier;

8 ‘ ‘ ( 3 )  appeals from decisions of the AssistaiU Secre- 

tary issued pursuant to section 7175, of ihis su lx ^ p ter ;

10 “ (^ )  cxcejJiions to final decisions and orders of the

11 Federal Service Impasses Panel issued pursuant to

12 section 7 1 7 3  of this subchapter; and

1 3  ‘ ' ( 5 )  other matters it deems appropriate to assure

14 the effectuation of the purposes of -this subchapter.

15 ''(d )  The Authority shall adopt an official seal which

16 shall be judicially noticed.

17 “ (e) The principal office of the Authority shall be in

18 or about the District o f Columbia but it may meet and

19 erercise any or all of its powers at any time or place. Siib-

20 ject to subsection (g ) of this section, the Authority may by

21 one or more of its members or by such agents as it may

22 designate, make any inquiiy necessary to carry out its duties

23 wherever persons subject to this subchapter are located. A

24 member who participates in such inquiry shall not be dis-
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1 qualified from later pariicipatinf/ in a decision of the A u  1 tion 7 1 7 9 (d )  of this subchapter relating ta any matter pend

2 thority in the same case. 2 ing before it and to take such other action as may be neces

3 ' '( f )  The Authoriti/ shall appoint an executive director, 3 sary. A h o  in the exercise of the functions of the Authority

4 such attorneys, regional directors, administrative law judges, 4 under this subchapter—
5 and other officers and employees as it may from time to time 5 '‘ (1 )  the Auihority 'may request from the Director

6 find necessary for ihe proper perfonnance of its duties and 6 of the Office of Personnel Management an advisory opin

7 may delegate to such officers and employees authority to 7 ion concerning the proper interpretation of recpilations

8 perform such duties and make such expenditures as may be 8 or other policy directives promulgated by the Office of

9 necessary.
9 Personnel Management in connection with a maUer be

10 “ (g) Ail of the expenses of the Authority including all 10 fore the Authority for adjudication;

11 necessary traveling and subsistence expenses outside the D is 11 “ (2 )  whenever a regulatim or other policy directive

12 trict of Columbia incurred by members, employees, or agents 12 issued by the Office of Personnel Management is at issue

13 of the Auihority under its orders, shall be allowed and paid 13 in an appeal before the Authority, the AvAhority shall

14 on the presentation of itemized vouchers therefor approved 14 timely notify the Director, and the Director shall have

15 by the Authority or by an individual it designates for that 15 standing to intervene in the proceeding and shall have

16 purpose and pursuant to applicable law. 16 all the rights of a party to the proceeding; and

17 (h) The Authority is expressly empowered and di 17 ''(B ) the Director may request that the Auihority

18 rected to prevent any person from engaging in conduct found 18 reopen an appeal and reconsider its decision on the

19 violative of this subchapter. In order to carry out its func 19 ground that the decision was based on an erroneous in

20 tions under this subchapter, the Authority is authorized to 20 terpretation of law or of controlling regulation or other

21 hold hearings, subpeua u'itnesses, administer oaths, and 21 polici/ directive issued by the Office of Personnel

22 fake the testimony or deposition of any person under oath. 22 Management.

23 and in connection therewith, to /ss«e subpenas requiring the 23 "‘ (i)  In  any matters arising under subsection (h) of this

24 production and examination of evidence as desci'ibed in sec- 24 section,, the Authority may require an agency or a labor

<1



1 organization to cease and desist from violations of this aub-

2 chapter and require it to take suoh affii'mative action as it

3 considers aypvopriate to effectuate the policies of this

4  subchapter.

5 *'(j) The General Counsel is authorized to-—

Q “ (1 )  investigate complaints of violations of section

7 71 74 of this subrhapter;

8 ' '(2 )  make final decisions as to whether to issue

9  notices of hearing on unfair labor practice complaints

10 and to prosecute such complaints before the Authority;

11 ‘*(3) direct and mpervise all field employees of the

12 General Counsel in the field offices of the Federal Labor

13 Relations Authority;

14 ‘' (4 )  perform such other functions as the Authority

15 prescribes; and

16 “ (5 )  prescribe regulations needed to administer the

17 General Counsel's functions under this suhchapter.

18 '‘ (k) Notwithstanding any other provisions of law, in-

19 eluding chapter 7  of this title, the decisions of the Authority

20 on any matter within its jurisdiction shall be final and con-

21 elusive, and no other official or any court of the United

22 States shall have power or jurisdiction to review any such

23 decision by an action in the nature of mandamus on appeal

24 of that decision or by any other means: Provided, That

 ̂ nothing in this section shall limit the right of persons io

2  judicial rcmew of questions avii>ing under the ConslUuiion 

of the United States.O
 ̂ “ § 7165. Employee^ rights

‘YaJ Each employee shall have the right to form , join,
5

or assist any labor organization, or to refrain from such
6
rj activity, freely and without fear of penalty or reprisal, and 

a each such employee shall be protected in exercising such 

Q right. Except as otherunse provided undei' this subchapter, 

jQ such right includes the right to participate in the manage- 

ment of a labor organization, the light to act for the orga- 

nizfition in the cnpncUy of o represenlative, and the right, 

^ 3 in such capacity, to present the views of the organization to 

agency heads and other officials of the executive branch of

15 the Government, the Congress, or other appropriate author-

1 0  ities; and the right to bargain collectively subject to the

17  limiis prescribed in section 7 1 6 9 (c )  of this subchapter

1 8  through representatives of their own choosing.

1 9  “ (b) This subchaptcr does not authorize participation

2 0  in the management of a labor orgnnization or acting as a

2 1  representative of such an organization by a management

2 2  official, a confidential employee or a supervisor, except as

2 3  specifically provided in this subchapter, or by an employee

2 4  when the participation or activity trould result in a conflict

2 5  or apparent conflict of interest or would otherwise be in-
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a o ^ m im  ^uh n . ofioiai duties of u .
2  emploj/ee.

3 “ § 7/66. Recognition of labor organizaUom in general

i  - M  An a g c c j  s M l  accord c.rc,„si.c recognition or

5 consul,a,ion r,,Uu at tl,e re„.cM  of a labor orga-

G ,„ccs n,c r c , . i , „  for Ike recognition
7 or c„„s„iialion ri,,l,u v„dcr ,hi. subchapter.

8 " (b )  Wken recognition of a labor

9 accord,,. t,,c recognition continues as long „s U .  or ,a -

n  r ,.p tcr  a , , , , .b l e  to M . recognition, e.cept tbat tl.is s e c

12 t,on ,loes not rcjuire an election >o determine ,oketUr an

13

U  e . ,n s i „  rc,„.cse„tatice of tl,e en,pl„yees in any unit or

15 o t^ r  third-,arty mediation fail

1 6  cicction loith respect to such unit.

17 " (0 )  liecogni,ion of a labor organization does n o t -

18 (1) preclude an employee, regardless of whether

19 /?'«<•.« pcrforn, the duties and functions of the office from

20 e.rercising grievance or appellate rights esiablished by

21 law or regulation, or from choosing the employee’s o,r„

22 representallL-e in a grievance or appellale action, except

23 u-hen the grievance or appeal is covered under a nego-

24 tioted procedure as provided i„  section 7171 of this

25 suhchapter;
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1 ( 2 )  preclude or rcslrict comultalions and dealings

2 between an agency and a veterans oi'ganization with re-

3  sped to matters of parlicular interest to employees with

4 'oei&i'ans preference; or

5 ' '(3 )  preclude an agency from consulting or dealing

6 with a religious, social, fraternal, professional, ,or other

7 lawful association, not qualified as a labor organization,

8 with respeot to matters or policies which involve indi-

9 vidual membei's of the association or are of parlicular

10 a.pplicabilily to it or its members.

11 ‘ (d ) Constdtations and dealings under paragraph (3 )

12 of subsection (c) of this section shall be so limited that they

13 do not assume the character of formal consuUation on mat-

14 ters of general employee-^nanagemenl policy covei'ing em-

15 ployees in that U7iii, or extend to areas where recognition of

16 the interests of one employee group may result in discrimina-

17 tion against or injury to the inicre. t̂ of other employees.

18 “ $ 7167. National consultation nghts

19 (a ) A n  agency shall accot'd national consultation rights

20 to a labor organization which qualifies under anteria es-

21 tablished by the Federal Labor Selations Authority as the

22 re,.esenta,ivc of a substantial nurnber of employee, of the

23 agency. National consultation rights shall not be accorded
24 for any unU u,here a labor organisation already HoU. « .



1 elusive recognition at the national level for that unit. The

2 granting of national 'consultation rights does not preclude

3 an agency from appropriate dealings at the national level

4 with other organizations on matters affecting their members.

5 An agency shall terminate national consuUation rights when

6 the labor organization ceases to qualify under the established

7  criteria.

8 “ (b) When a labor organization has been accorded

9  natimal consultation rights, the agency, through appropriate

10 officials, shall notify representatives of the organization of

11 proposed substantive changes in personnel policies that af-

12 feet employees it represents and provide an opportunity for

13 the organization to comment on the proposed changes. The

14 labor organization may suggest changes in the agency's

15 personnel policies and have its views carefully considered. It

16 may consult in person at reasonable times, on request, with

17 appropriate officials on personnel policy matters, and at all

18 times present its views thereon in writing. An agency is nat

19 required to consult with a labor organization on any matter

20 on which it would be required to negotiate if the organiza-

21 tion were entitled to excluMve recognition.

22 *'(c) Questions as to the eligibility of labor organiza-

23 iions for national consultation rights may he referred to the

24 Authority for decision.
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1  “ § 7168. Exclusive recogniti^tn

2 “ (a) An agency shall accord exclusive recognition to

3 a labor organization when the organization has been selected,

4 a secret ballot election, by a majority of the employees in

5 an appropriate unit as their representative: Provided, That

6 this section shall not preclude an agency from according exr

7 du^ve recognition to a labor organization, without an elec- 

g tion, where the appropinaie unit is established through the

9  consolidation of existing exclusively recognized units repre-

10 sented by that organization.

1 1  “ (b) A unit may he established on a plant or installation,

12 craft, functional  ̂ or other basis which will ensure a clear

13  and identifiable community of interest among the employees

14 conconed and will promote effective dealings and efficiency

15 of agency operations. A unit shall not be established soldy

16 on the basis of the extent to which employees in the proposed

17 unit have organized, nor shall a unit be established if it

18 includes—

1 9  “ (1) any management official, confidential employee,

20 or supervisor, except as provided in section 7182 of this

21 subchapter;

22 “ (2) an employee engaged in Federal personnel

23 work in other than a purely clerical capacity; or

24 “ (3) both professional and nonprofessional em-



1 ploijces, unless a majovilij of the professional employees

2 vote for inclusion in the unit.

3 Questions as to the appropriate unit and related issues may

4 be referred to the A uthoritij fur decision.

5 ‘ ‘ (a) All elections shall be conducted under the super-

6 vision of the Authority or persons designated by the Ai -̂

7 thority and shall be by secret ballot. Employees eligible to

8 vote shall be provided the opportunity to choose the labor

9 organization they wish to represent them, from among those

10 on the ballot or *no union', except as provided in paragraph

11 (4) of this subsection. Elections may be held to determine

12 whether—

13 “ (1) a labor organization should be recognized as

14 the exclusive representative of emploijees in a unit;

15 “ (2) a labor organization should replace another

16 labor organization as the exclusive representative;

17 “ (3) a labor organization should cease to be the

18 exclusive representative;

19 *‘ (4) a labor organization should be recognized as

20 the exclusive representative of employees in a unit com-

21 posed of employees in units currently represented by that

22 labor organization or continue to be recognized in the

23 existing separate units.
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1 “ § 7169. Representation rights and duties; good faith bar-

2 gaining; scope of negotiations; resolution of

3 negotiability disputes

4 “ (a) When a labor organization has been accorded

5 exclusive recognition, it is the exclusive representative of

6 employees in the unit and is entitled to ati for and negotiate

7 agreements covering all employees in the unit. It is respon-

8 sihle for representing the interests of all employees in the

9 unit without discrimination and without regard to labor

10 organization membership. The labor organization shall be

11 given the opportunity to be represented at formal discussions

12 between management and employees or employee represent-

13 atives concerning grievances, personnel policies and prac-

14 tices, or other matters affecting general working conditions of

15 employees in the unit. The agency and the labor organiza-

16 lion, through apprapriate representatives, shall meet and

17 negotiate in good faith for the purpose of arriving a,t an

18 agreement.

19 ‘ ‘ (b) The duty of the agency and the labor organization

20 to negotiate in good faith includes—

21 “ (1 )  to approach the negotiations with a sincere

22 resolve to reach an agreement;

23 *‘ (2 )  to he represented at the negotiations by appro-

24 priate representatives prepared to discuss and negotiate

25 on all negotiable matters;
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! 1 ‘ ‘ (3) to meet at reasonable times and places as may 1 shall have due regard for the obligation imposed by this

s
2 he necessary; and 2 section. However, the obligation to negotiate does not include

<o
r 3 “ (4) if an agreement is reached, to execute upon 3 matters with respect to the number of employees in an
s
O 4 request a written document embodying ihe agreed terms, 4 agency; the numbers, types, and grades of positions or emr

5 and to take such steps as are necessary to implement the 5 ployees assigned to an organizational unit, work project or

cn 6 agreement 6 tour of duly; or the technology of performing iis work. This

7 '*(c) An agency and a labor organization that has been 7 does not preclude the parties from negotiating agreements

8 accorded exclusive recognition, through appropriate repre 8 providing appropriate arrangements for employees adversely

9 sentatives, shall meet at reasonable times and negotiate in 9 affected by the impact of realignment of work forces or tech

10 good faith with respect to personnel policies and practices and 10 nological change.

11 matters affecting working conditions, so far as may be ap 11 ‘ '(e) If, in connection with negotiations, an issue de

12 propriate under this subchapter and other applicable laws 12 velops as to u’hethcr a proposal is contrary to this subchapter

13 and regulations, including policies set forth in the Federal 13 or other applicable law, regulation, or controlling agreement

14 Personnel Manual; published agency policies and regulations 14 and therefore not negotiable, it shall be resolved as folloics:

15 for which a compelling need exists under criteria established ir. ‘ '(1) an issue which involves interpretation of a con

16 by the Federal Labor Relations Authority and which are 16 trolling agreement at a higher agency level is revolt ed

17 issued at the agency headquarters level or at the level of a 17 under the procedures of ihe controlling agreement, or, if

18 primary national subdivision; and a national or other con 18 none, under agency regulations;

19 trolling agreement at a higher level in the agency. They 19 “ (2) an issue other than as described in paragraph

20 may negotiate an agreement; determine appropriate tech 20 (1) of this subsection which arises at a local Ici cl may

21 niques, consistent with section 7173 of this subchaptcr, la 21 be referred by either party to the head of the agent y  for

22 assist in such ncyotialion; and cdcciite a lorittcn agreement 22 determination ;

23 or memorandum of understanding. 23 '‘ (3) an agency head's determination as to the inter

24 **(d) In prescribing regulations relating to personnel 24 pretation of the agency’s regulations ivith reaped to a

25 policies and practices and working conditions, an agency 25 proposal is final:
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I “ (4) a labor organization may appeal to the Au 1 “ fbj management officials of the agency retain the
2 thority for a decision when— 2 right to determine the mission, budget, organization, and

- “ (i) it disagrees with an agenci/ head’s deter 3 internal security practices of the agency, and the right
mination that a proposal would violate this suhchap- 4 in accordance with applicable laws and regulations—
ter or other applicable law or regulation of appro 5 “ (1) to direct employees of the agency;

() priate authonty outside the agency, 6 “ (2) to hire, promote, transfer, assign, and
7 ''(ii) it believes that an agency's rcgulationft, as 7 retain employees in positions within the agency, and
8 interpreted by the agency head, violate this subchapter 8 to suspend, demote, discharge, or take other dis
9 or other applicable law or regulation of appropriate 9 ciplinary action against employees;

10 authority outside the agency, or arc not olhenrisc 10 “ (3) to relieve employees from duties because
11 applicable to bar negotiations under subsection (c) 11 of lack of work or for other legitimate reasons;
12 of this section. 12 '‘ (4) to maintain the efficiency of the Govern
13 “ § 7170. Basic provisiom of agreements 1

13 ment operations entrusted to them;
14 "Each agreement between an agency and a labor orga 14 ''(5) to determine the methods, means, and per
15 nization ifi,subject to the following requirement a: 15 sonnel by which such operations are to be conducted;
IG “ (a) in the admi nisi rat ion of all matters covered by 16 and
17 the agreement, officials and employees are governed by 17 “ (6) to take whatever actions may be necessary
18 existing or future laws and the regulations of appropriate 18 to carry out the mission of the agency in situations of
19 authorHies, including policies set forth in the Federal 19 emergency.
120 Personnel Manual; by published agency /loliric.s and 20 However, nothing in this subsection shall preclude
21 regulations in existence at the time the agreement teas 21 the parties from negotiating procedures ivhich manage
22 approved; and by subse<jaently published agencg poUcirs 22 ment will obseri'e in cxen isiny its authority to decldc or
23 and regidations required by law or by the rcgulalinns of 23 act, rc.served under this subsection; or, from neyotiatinf/
24 appropriate authorities, or authorized by the tenn.'̂  of u 24 appropriate arrangements for employees adversely af
25 conlroHing agreement at a higher agency level; 25 fected by the imitacl of inanat/cmen/'s c.rcrcisiny ih- nu-

00



1 thority to decidc or act, vcticvvvd uiidcr this subsetiiou:

2 Provided, That such ncijoiiations shall not unreasonably

3 delay the exercise by manafjement of its authority to

4 decide or act: A/id provided further, That such procc-

5 dures and arrangements so negotiated shall be consonant

6 xoith laio and regulation as provided in section 7169(c)

7 and shall not have the effect of negating the authoi%ly

8 reset'ved under this subsection; and ;

9 “ (c) nothing in the agreement shall require fan

10 employee to become or to remain a member of a labor

11  ̂ organization, or to pay money to the organization except

12 pursuant to a volunlarg, lontten authorization by a

13 member for the payment of diies through payroll

14 deductions.

15 ‘T/ie requirenients of this section shall be expressly

16 stated in the initial or basic agreement and apply to

17 all supplemental, implementing, subsidiary, or informal

18 agreements between the agency and the organization.

19 *‘§7171. Grievance procedures

20 ‘Y0.) An agreement between an agency and a labor orga-

21 nization shall provide a procedure, applicable only to the unit,

22 for the consideration of grievances. Subject to the provisions of

23 subsection (d) of this section and so long as it does not otherwise

24 conflict with statute, the coverage and scope of the procednre

25 shall be negotiated by the parties to the agreement. It shall be
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2 the e.cilanive procedure ai'ailable to the partivs ami the my-

2 ployeeH in the unit for renolving grievances which fall within

3 its core rage except as otherwise provided in this section.

4  “ (b) Any employee or group of employees in the unit

5 may present grievances falling within the coverage of the 

Q negotiated grievance procedure to the agency and have them

adjusted, without the intervention of the cxclu.<tive represenla-

8 tire, as long as the adjuslmcnt if not inconsi.stent with the

9 terms of the agreement and the exclusive representative has

10 been given opportunity to he present at the adjustment.

11 “ (c) A negotiated grievance procedure shall provide for

12 arbitration as the final step of the procedure. Arbiiration may

13 be invoked by the agency or the exclusive representative. Ex-

14 cept as provided in subsection (g) of this section, the pro-

1 5  cedure must also provide that the arbitralor is empowered to

1 6  resolve questions as to whether or not a grievance is on a mai-

17 ter subject to arbitration.

18 “ (d) A negotiated grievance procedure may covcr any

19 matter within the authority of an agency so long as it does

20 'not otherwise conflict with this subchapter, except that it may

21 not include matters involving examination, certification and

22 apjwintment, suitability, cla.'̂ ifivation, political activities, rc-

23 tirement, life ami health insurance, national security or the

24 Fair Labor Standards Act (chapter 8, title 29, U.S. Code).

25 “ (e) Matters covered under sections 4303 and 7512 of

J54
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1 this title which also fall within the coverage of the negoii-

2 (ited grievance inocedure may, in the discretion of the ag-

3 (ji ieccd employee, be raised either under the aitpellate proce-

4 dures of section 7701 of this title or under the negotiated

5 grievance procedure, but not under both 'procedures. Similar

6 7natters which aiise under other personnel systems applicable

7 to employees covered by this subchapter may, in the discre-

8 tion of the aggrieved employee, he raised either under the

9 appellate procedures, if any, applicable to those matters, or

10 under the negotiated grievance procedure, hut not under

11 both procedures.

12 ''(f) An aggrieved employee affected by a prohibited

13 personnel practice under section 2302(h)(1) of this tide

14 which also falls under the coverage of the negotiated griejjh

15 ance procedure may raise the matter under a statutory pro- 

IQ cedure or ihe negotiated procedure, but not both. Selection

17 of ihe negotiated j)rocedure in no manner prejudices the right

18 of an aggrieved employee to request the Equal Employment

19 Opportunity Commission to review a final decision in the

20 same manner as provided for in section 3 of Reorganization

21 Plan numbered 1 of 1978; or, ivhere applicable, to request

22 review by the Equal Employment Opportunity Commission

23 pursuant to its regulations.

24 “ (g) Questions that cannot he resolved by the parties as
25 to whether or not a grievance is on a matter excepted by sub~
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1 section (d) of this section shal! ha referred for resolution to

2 the agency responsible for final decisions relating to those

3  matters.

4  “ (h) In matters covered under sections 4303 and 7512

5 of this title which have been raised under the negotiated

6 grievance procedure in accordance with the provisions of suh-

7 section (e) of this section, an arbiiraior shall be governed by

8 the provisions of section 7701 (c) of this title.

9 “ ({) Allocalion of the costs of ihe arbitration shall be

10 governed by the collective bargaining agreement. An arbi-

11 traior shall have no authority to award attorney or other

12 representative fees.

13 “ (j) Either party may file exceptions to any arbitrators

1 4  award with the Federal Labor Relations Authoi'iiy: Pro-

15 vided, however, That no exceptions may be filed to awards

16 concerning mattei'S covered under subsection (e) of this sec-

17 tion. Decisions of the Authority on exceptions to arbitration

18 awards shall be final, except for the right of an aggrieved

1 9  employee under subsection (f) of this section.

20 ‘ '(l )̂ In matters covered under sections 4303 and 7512

21 of this title which have been raised under the proviswns of

22 the negotiaied grievance procedure in accordance ivith the

23 provisions of subsection (e) of this section, the provisions of

24 section 7702 of this title pertaining to judicial review shdU.
25 apply to the award of an arbitraJor in the same Tnonner and
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1 under the same oonditioTis as if the matter had been decided

2 by the Merit Systems Protection Board. In such eases the

3 word ^arbitrator' shall replace the words 'Merit Systems Pro-

4 tection Board' and ‘Board' where appropriate in section

5 7702 for purposes of applying its provisions. In matters simi- 

Q lar to those covered under sections 4303 and 7512 which

7 arise under other personnel systems and which an aggneved

8 employee has raised under the negotiated grievance procedure,

9  judicial review of an arbitrator's mvard may he obtained in

10 the same manner and on the same basis as could be obtained

11 of a final decision in siich matters raised under applicable

1 2  appellate procedures.

13 “ § 7172. Approval of agreements

14 ''An agreement with a labor organization as the exclu-

15  sive representative of employees in a unit is subject to ihe

16 approval of the head of the agency or an official designated

17 hy the head of the agency. An agreement shall be approned

18 within 45 days from the date of its execution if it conforms

19  to this subchapter and other applicable laws, existing pub-

20 lished agency policies and regulations (unless the agency has

21 granted an exception to a policy or regulation) and regula-

22 tions of other appropriate authonties. An agreement which

23 has not been approved or disapproved within 45 days from

24 the date of its execution shall go into effect without the re-

25 quired approval of the agency head and shall be binding on
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1 the parlies abject to the provisions of this mbchipter and

2  other applicable laws, and the regvlalicns of appropriate

3  authorities outside the agency. A local agreement subject to

4  a national or other controlUng agreement at a higher level

5 shaU be approved under the procedures of the eontroUing 

Q agreement, or, if none, under agency regulations.

7  “ §7175. Negotiation impasses; Federal Service Impasses

8 Panel

9 ''(a) Upon request, the Federal Mediation and Con-

10 cUiation Service shaU provide services and assistance to

11 agencies and labor organizations in the resolution of nego-

12 tiatim impasses.
1 3  ^'(b) W hen voluntary arrangements iwiluding the serv-

1 4  ices of the Federal Mediation and ConcUiAtion Semice or

15 other third-party mediation faU to resolve a  negoiiaiim im-

16 passe, either party may request the Federal Service Imr

17 passes Panel provided for under subsection (c) of this sec-

18 tim to consider the matter.

19  “ (c) There is a Federal Service Impasses Panel as a

20 distinct organizational entity within the Authority. The

21 Panel is composed of a Chairperson and at hast two other

22 members, appointed by the Pre^dent solehf on the basis of-

23 fUness to perform the duties and functions of the ofj^ from

24 among individuals who are familiar xvith Government op-

25 erations and knowledge^le in lahormanagement relations.
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] No employee as defined under section 2105 of this title shall

2 he appointed to serve as a member of the Panel.

3 *‘ (d) The vicmhcrs of the Panel (in equal numbers)

4 shall be appointed for respective tei'ms of 1 year and of 3

5 years, and the Chairperson for a term of 5 years. Their suc- 

(3 cessors shall be appointed for terms of 5 years, except that 

rj an indiuidual chosen to fill a vacancy shall be appointed for

8 the unej.'pired term of the member whom such individual

9 shall replace. Any member of the Panel may be removed by

10 the President.

11 “ (c) The Panel may appoint an Ea'ecutive Secretary

12 and such other employees as it may from time to time find

13 necessary for the proper perfoi'mance of its duties. Each

14 member of the Panel is entitled to pay at a rate equal to the

15  daily equivalent of the maximum annual rate of basic pay

16 currently paid, from time to time, undei' the General Sched-

17  ule for each day the member is engaged in the performance

18 of official business on the work of the Panel, including travel

1 9  time, and is entitled to travel expenses and a per diem, allow-

20 ance under section 5703 of this title.

21 *'(f) The Panel or its designee shall promptly investigate

22 o.ny impasse presented to it under subsection (b) of this sec-

23 tion. The Panel shall consider the matter and shall dthet'

24 rccommend procedures to the parties for the resolution of the
25 impasse or assist the parties in arriving at a settlement
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1 through xohatever methods and procedures, including fact

2 finding and recbmmendations, it may deem appropriate to

3 accomplish the pui'poses of this section. Arbitration or third-

4 party factfinding with recommendations to assist in the reso

rt hi tion of an impasse may be used by the parties only v)hen

6 authorized or directed by the Panel. If the parties do not ar-

7 rive at a settlement, the Panel may hold hearings, compel

8 under section 7179 of this subchaptei' the attendance of wit-

9 nesses and the production of documents, and take whatever

10 action is necessal̂ y and not inconsistent with this subchaptei'

11 to resolve the impasse. Notice of any final action of the Panel

12 shaU be promptly served upon the parties, and such action

13 shall be binding upon them during the term of the agrement

14 unless the parties mutually agree othei'wise.

15 “ § 7174. Unfair labor practices

16 ^̂ (a) It shall be an unfair labor practice for an

17 agency—

13 *‘ (1) to interfere with, restrain, or coerce an em-

19 phyee in the exercise of rights assured by this suh-

20 chaptei';

21 "'(2) to encourage or discourage membership in

22 any labor organization by discrimination in regard to

23 hiring, tenure, promotion, or other conditions of em-

24 ployment;
25 "(3 )  to sponsor, control, or otherwise assist any
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1 labor organization, except that the agency may furnish 1

2 to a labor organization customary and routine services 2

3 and facilitate when existent with the best interest of 3

4 the ag&ncy, its employees, and the organization and 4

5 when the services and facilities are furnished, if re- 5

6 quested, on an impartial basis to organizations having 6

7 equivalent status; 7

8 ‘*(4) to discipline or otherwise discriminate against 8

9 an employee because the employee has filed a complaint, 9

10 affidavit, petition, or given any information or testi 10

11 mony under this subchapter; 11

12 “ (5) to refuse to accord appropriate recognition to 12

13 a labor organization qualified for such recognition; or 13

14 “ (6) to refuse to consult or negotiate in good faith 14

15 with a labor organization as required by this subchapter. 15

]6 '*(b) It shall be an unfair labor practice for a labor 16

17 organization— ^ 17

18 “ (I j  to interfere with, restrain, or coerce an em 18

19 ployee in the exercise of the rights assured by this sub 19

20 chapter; 20

21 “ (2) to cause or attempt to cause an agency to co 21

22 erce an employee in the exercise of rights under this 22

23 subchapter; 23

24 “ (3) to coerce or attempt to coerce an employee or 24

25 to discipline, fine or take other economic sanction against
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to call or engage in a strike, work stoppage, or

‘^(5) to dwcriminate against an employee with

‘Y6V to ref me to consuU, or negotiate in good faith
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1 accordance with procedures under its constiiution or bylaws

2 which conform to the requirements of this subchapter.

3 ''(d) Issues which can properly be raised under an

4 appeals procedure may not he raised under this section. E.v-

5 cept for matters wherein, under section 7171(e) of this iiile,

6 an employee has an option of using either the appellate pro-

7 cedures of section 7701 of this title or the negotiated griev-

8 ance procedure, issues which can be raised under a grievance

9 procedure may, in the discretion of the aggrieved party, be

10 raised und£r that procedure or the complaint procedure

11 under this section, but not under both procedures. Appeals

12 or grievance decisions shall not be construed as unfair labor

13 practice decisions under this subchapter nor as a precedent

14 for such decisions. All complaints under this section that

15 cannot be resolved by the parlies shall be filed with the

16 Authority.

“ (<̂ ) Questions as to u'hether an issue can properly be

1̂  raised under an appeals procedure shall be referred for rcs-

19 olution to the agency responsible for final decisions relating

20 to those issues.

21 «§ 7275. Standards of conduct for labor organizations

22 “ (a) agency shall accord recognition only to a labor

23 organization that is free from corrupt influences and in-

24 flxienccs opposed to basic democratic principles. Except as

m
1 provided in subsection (b) of thî  section, an organization

2 is not required to prove that it has the required freedom

3 when it is subject to governing requirements adopted by the

4 organization or by a national or international labor orga-

5 nization or federation of labor organizations with which U is

6 a/fUiated or in which it participates, containing explixnt and

7 detailed provisions to ivhich it subscribes calling for

8 ‘ '(1) the maintenance of democratic procedures and

9 practices, including provisions for periodic elections to

10 be conducted subject to recognized safeguards and pro-

11 visions defining and securing the right of indwidual

12 mm&ers to participaUon in the affairs of the organiza-

13 tion, to fair and equal treatment under the governing

14 rules of the organization, and to fair process in disci-

15 plinary proceedings;

‘ '(2) the exclusion from office in the organization of

17 persons affiliated with communist or other totalitarian

18 movements and persons identified with corrupt influences;

19 ‘ '(3) the prohibition of business or financial inter-

20 ests on the part of organization officers and agents which

21 conflict with their duty to the organization and its mem-

22 bers; and

23 “ (^ )  the maintenance of fiscal integrity in the con-

24 duct of the affairs of the organization, including provi-
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1 sion for counting and financial controls and regular ]

2 financial reports or summaries to be made available to 2

3 members. 3

4 “ (b) Notwithstanding the fact that a labor organization 4

5 has adopted or subscribed to standards of conduct as pro 5

6 vided in subsection (a) of this section, the organization is 6

7 reqiiired to furnish evidence of its freedom from corrupt in 7

8 fluences or influences opposed to basic democrativ principles 8

9 when there is reasonable cause to believe thatr- 9

10 “ (1) the organization has been suspended or ex 10

11 pelled from or is subject to other sanction by a parent 11

12 labor organization or federation of organizations with 12

13 which it had been affiliated because it has demonstrated 13

14 an unwillingness or inability to comply with governing 14

15 requirements comparable in purpose to those required by 15

16 subsection (a) of this section; or 16

17 “ (2) the organization is in fact subject to influences 17

18 that would preclude recognition under this subchapter. 18

19 “ (c) A labor organization which has or seeks recogni 19

20 tion as a representative of employees under this subchaptei' 20

21 shall file financial and other reports with the Assistant Sec 21

22 retary, provide for bonding of officials and employees of the 22

23 organization, and comply unth trusteeeship and election 23

24 standards. 24
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‘ (̂(1) The Assistant Secretai'y shall prescribe the regvr
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2 agency and the labor organization is terminated or

o ceases to he applicable to the employee; or

3 ‘*(2) the employee has been suspended or expelled

4 from the labor organization.

5 “ § 7177. Use of official time

6 '̂Solicitation of membership or dues, and other iniemal

7 business of a labor organization, shall be conducted during

8 the non-duty hours of the employees concerned. Employees

9 who represent a recognized labor organization shall not he

10 on official time when negotiating an agreement with agency

11 management, except to the extent that the negotiating parties

12 agree to other arrangements which may provide that the

13 agency will either authorize official time for up to 40 hours

14 or authorize up to one^half the time spent in negotiations

15 during regular working hours, far a reasonable number of

16 employees, which number normally shall not exceed the 

1*̂  number of management representaiives.

18 «§ 7178. Remedial actions

19 ‘'When it is determined by appropriate authority, in-

20 eluding an arbitrator, that certain affirmative actix)n will

21 effectuate and further the policies of this subchapter, mch

22 affirmative action may be directed by the appropriate author-

23 Uy so long as such action is cmsislent ,mth statute including

24 s e c t io n  5 5 9 6  o f  th is  t i t l e .
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1 *‘§7179. Suhpenas
2 “ M  Any member of the Federal Labor Rdations Au-

3 thorUy, including the Gmeral Counsel, or the Panel, and 

\  any employee of the Au^orUy designa>ed by AuthorUy

5 may^
g ~‘ (1) issue subpenas requiring the attendance and

,  testimony of u,itnesses and the production of docu-

8 mentary or o,h^ evidence from any place in the Vn^d  

,  States or any terrilory or possession thereof, the Com-
,0 mon.oealthofPuertoBico,ortheDistrictofColumb.:

P M  however. That no subpena Shan issue under

this section re,uinng the di^sure of intra^^nage- 

,3 guidance, advice, counsel or training uMhtn an

14 agency or between an agency and the Office of P e r W

15 Management; and
•<<2)adm i^U r oaths, take or order the toking of

17 deposUions. order responses to uMtien in^roga>orus.

18 examine witnesses, and receive evidence.

19 "(b) In the case of contumacy or failure to obey a

20 subpena issued under M i m  (a )(1 ). the United States

21 district court for the judicial district in u,hich the person

22 to y,hom the subpena is addressed resides or is served may

23 an order requiring such person to appear at any

24 aesiffnated place to testify or to produce documentary or



other evidence. Any failure to obey the order of the court 

may he punished by the court as a contempt thereof.

**(c) Witnesses (whether appearing voluntarily or under 

mhpenaji shall be paid the same fee and mileage allowances 

which are paid subpenaed witnesses in the courts of the 

United Stated. j

**§ 7180. issuance of regulations 

' *'The Authority, including the General Counsel, and 

the Panel and the Federal Mediation and Conciliation Service 

shall each prescribe rules and regulations to carry out the 

pi'ovisions of this subchapter applicable to each of th^, 

respectively. Unless otherwise specifically provided in this 

subchapter, the provisions of subchapter II of chapter 5 of 

this title shall be applicable to the issuance, revision, or repeal 

of any such rule or regulation.

**§T181. Compilation and publication of proceedings, deci

sionŝ  actions

*'(a) The Authority shall maintain a file of its pro

ceedings and shall publish the texts of its decisions and the 

actions taken by the Panel under section 7173 of this 

subchapter.

‘'(b) All files maintained under subsection (a) of this 

section shall be open to inspection and reproduction subject 

to the provisions of section 552 of this title.
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1 “ § 7182. Continuation of existing laws, recognitions, agree-

2  ments, policies, regulations, procedures, and 

decisions

4 **(a) Nothing contained in this subchapter shall pr&-

5 dude—
6 '*(1) the renewal or continuation of an exclusive

7 recognition, certification of a representative, or a lawful

8 agreement between an agency and a representalive of iis

9 employees entered into before the effective date of this

10 subchapter; or

“ (2) the renewal, continuation, or initial according

12 of recognition for units of management officials or super-

13 visors represented by labor organizations which histcri-

14 cally or traditionally represent management officials or

15 supervisors in private industry and which hold exclusive

16 recognition for units of such officials or supervisors in

17 any agency on the effective date of this subchapter.

18 *‘ (b) Policies, regulations, and procedures established,

19 and decisions issued, under Executive Order 11491, as

20 amended, or under the provisions of any related Executive

21 order in effect on the effective date of this statute shall remain

22 in full force and effect until revised or revoked by Executive

23 order or statute, or unless superseded by appropriate decision

24 or regulation of the Authority ".
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1 {h) Co.vr/A'i/.IATB OF Terus OF OFFICE.—Any term

2 of office of any member of the Federal Labor Relations Au-

3 Ihority and the General Counsel of the Federal Labor Relations 

j Authority serving on the effective date of this act shall con-

5 tine in effect until such time as such term would expire under

6 Reorganization Plan numbered 2 of 1978, and upon ex-

7 piration of such term, appointments to such office shall be

8 made under section 7163 of title 5, United States Code. Any

9 tenn of office of any member of the Federal Service Impasses

10 Panel serving on the effective date of this act shall continue

11 in effect until such time as members of the Panel are ap-

12 pointed pursuant to section 7173 of title 5, United States

13 Code.

1̂  (c) F uxdixg.—There are hereby authorized to be ap~

15 propriated such sums as are necessary to carry out the func-

16 tions and purposes of this subchapter.

17 (d) Severauiuty.—If any provision of this sub-

18 chapter, or the application of iiuch provision to any person

19 or circumstance, shall be held invalid, the remainder of this

20 subchaptcr or the application of such provision to persons or

21 circumstances other than those as to which it is held invalid,

22 shall not be affected thereby.

23 (e) The analysis of chapter 71 of subpart F  of part
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1 III  of title 5, United States Code, is amended to add the

2 following subchapter III :
t.- ^^SUBCHAPTER III—FEDERAL SERVICE LABOR- 

MANAQEMENT RELATIONS
"Sea ,

Findififfa and purpose.
^̂ 7162. Definitions; application.
“7 m  FederaL Lahor Relatums Authority; Oiftce of the OeMnd Counsel. 
“77tf4. Powers and duties of the Authority; the Gerutral Counsel.
'̂7166. Employees'rights.

Recognita of Ubor organizatums in g&Mrol.
^̂ 7167. National consultation rights.
^̂ 7168. Exclusive recognition.

Representatum rights and duties; good faith bargaining; scope of 
negotiations; resolution of negotiability disputes.

'̂7170. Basic provisions of agreements.
^̂ 7171. Grievance procedures.
'̂•7172. Approval of agreements.

^̂ 7173. Negotiation impasses; Federal Service Impasses Panel.
^^7m. Unfair labor 'practices.
“7775. Standards of conduct for Utbor organizations.
^̂ 7176. Allotments to representatives.
^̂ 7177. Use of official time.
^̂ 7178. Remedial actions.
^̂ 7179. Subpenas.
^̂ 7180. Issuance of regulations.
'̂ 7181. Compilationandpublicationofproceedings,decUtons,actions.
“7iS2. Continuation of existing laws, recognUicns, agreements, policies, 

regulations, procedures, and decisions.̂ '.

3 (f) Section 5314 of title 5, United States Code, is

4 amended by adding at the end thereof:

5 “ (66) Chairperson, Federal Labor Relations Au-

6 thoriiy.".

7 (g) Section 5315 of title 5, United States Code, is

8 amended by adding at the end thereof:

9 “ (114) Members (2), Federal Lahor ReUUions

10 .Authority.'’ .

11 (h) Section 5816 of title 5, United States Code, is
12 amended by adding at the end thereof:
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j  *‘ (U 1 ) General Counsel, Federal Labor Relations

2 Authority'',
rem edial AUTHORITY

4 S e c .  702. Section 5596 of title 5, United States Code,

5 is amended to read after subsection (a) as follows:

g *̂ ih) An mphyee of an agency who, on the basis of an

7 administrative determination or a timely appeal, ts found

8 by appropriate authority to have suffered a withdrawal, re-

9 duction, or denial of all or part of the employee's pay, air

10 hwances, differentials, or other monetary or employment

11 henê ts, or a denial of an increase in such pay, allowances,

12 differentials, or other monetary or employment benefits,

13 which would not have occurred hut for unjustified or un-

14 warranted action taken by the agency—

15 **(1) is entitled, on correction of the action, to he

16 made whole for all losses suffered less, in applicable cir-

17 cumstances, inierim earnings. Such correction may in-

18 elude, where appropriate, reinstatement or restoration 

IQ " to the same or substantially similar position or promo-

20 tion to a higher level positim; and

21 purposes, is deemed to have perfonned

22 service for the agency during the period of the unjusHfUd

23 or unwarranted action except that—

24 “ (A) annual leave restored under this para-

25 graph which is in excess of the maximum leave
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9
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11
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17
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19

20 

21 

22

23

24

aecum^ation by  t o  M l  he credited lo

a .eparale leave for the em pl^ee and ,luM

be availabU for use by the employee m tU n  (he time 

Im its preteribed by regulationt of the Offlee of Per-

" ( B )  annual leave credited under mbpara- 

graph ( A )  of thU paragraph but unuted and stiM 

available to the employee under regulations prescribed 

by the Office of Personnel U anagm cnt shaU be inr 

eluded in the lump-sum payment under section 55 5 1  

or 5 5 5 2 (1 )  of this title but m ay not be retained 

U> the credit of the employee tinder section 5 5 5 2 (Z )

of this title.

‘̂ (c) F o r  the purposes of this s e c t i m -

‘‘ (1 )  A n  ^unjustified or unwarranted action' shall

include—

“ ( A )  any act of commission, eiAer substantive 

or procedural, which violates or improperly applies 

a provision of law. Executive Order, re/,ulalion, or 

colleciive bargaining agreement; and

" ( B ) any act of omission, or failure to take an 

action, or confer a benefil, which must be taken or 

conferred under a nondiscretionary provision of 

law. Executive order, regulatixm, or colleciive bar-
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1 “ (2) An ‘admimstrafive determination shall in 1 “ (F)  the head of the employing agency or an

2 clude, but is not limited to, a decision, award, or order, 2 agency official to n'hom corrective action authoritu

3 imbed by—
3 is delegated;

4 ''(A) a court having/ jurisdiction over the mat 4 “ (G) an arbitrator under a negotiated binding

5 ter involved; 5 arbitration agreement betioeen a labor organization

6 *‘ (B) the Office of Personnel Management; 6 and agency management.

7 “ f  C) the Merit Systems Protection Board; 7 “ (d) The provisions of this section shall not apply to

8 “ (D) the Federal Labor Belations Authority; 8 reclassification actions nor shall they authorize the setting

9 “ (E)  the Comptroller General of the United 9 aside of an otherwise proper prmnotion action by a select

10 States; 10 ing official from a group of properly ranled and certified

n “ (F)  the head of the employing agency or an 11 candidates.
12 agency official to ivhom corrective action authority is 12 “ (c) The Office of Personnel Management shall pre-

13 delegated; 13 scribe regulaliom to carry out this seclhn. Hou-ner, Ihc
14 “ (G) an arbitrator under a negotiated binding 14 regulations are not applicable to Ike Tennesxee Valley Au-
15 arbitration agreement between a labor organization 15 thonty and its employees."'.
16 O

17 “ (3) An ‘appropriate authority' shall include, but
18 is not limited to—
19 “ (A) a court having jurisdiction;
20 “ (B) the Office of Personnel Management;
21 ‘ ‘ (C) the Ment Systems Protection Board;
22 “ (D) the Federal Labor Relations Authority;
23 “ (E) the Comptroller General of the United
24 States; ■V'
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[Note: the following reflects the proposed draft to be used in 
the consideration of H.R. 11280, but does not include the 
proposed title VII (labor-management relations) and 
necessary conforming and technical amendmentsJWatter to 
be omitted is struck through and matter to be inserted is 
shown in italic]

9Bth CONGRESS 
2oSK8aioN H. R. 11280

IN THE HOUSE OF REPRESENTATIVES
Mahoh 8,1078 

Mr. Nix (for himself and Mr. Dbbwinski) (by r^ueat) i d the follow-
’ ing bill; which was referred to the Committee on Post Office and Civil 
Service

A BILL
To refoiin the civil service laws.

1 B e i t  mooted by the Senate and House of Represenia-

2  Uvea of the United States of America in Congress assembled,

3 SHOET TITLE

4 SBC5TI0N 1. This Act may be cited as die “Oivil Service

5 Reform Act of 1978” .

6 Sbo. 2. The taible of contents is as follows:
TABLE OF CONTENTS

Sec. 1. Short title.
Sec. 2. Table of contents.
Sec. 8. Findings and statement of purpose.

TABLE OF CONTENTS—Continued 
TITLE I—MEBIT SYSTEM PRINCIPLES

Sec. 101. MeritBystemprinclpleB; prohibited personnel practicea

TITLE II-C IV IL  SERVICE FUNCTIONS; PERFORMANCE 
APPRAISAL; ADVERSE ACTIONS

Sec. 201. Office of Personnel Management
Sec, 202. Merit Systems Protection Board and Special CounaeL
Sec. 203. Performance appraisals.
Sec. 204. Adverse actions.
Sec. 209. Appeals.
Sec. 206. Technical and conforming amendments.

TITLE III-STAFFING

2

Sec. 801. Volmxteer services.
£Sec. 802, Definitions relating to preference eligiblee.
[Sec. 808. Noncompetitive appointment of certain diaabled veterans. 
£Sec, 804. Examination, certification, and appointment of p 

gibles.
[Sec. 805. Retention preference.!
Sec. 806, Training.
Sec. 807. Travel, tr

»eli-

Sec. 808. Retirement.
[Sec. 809. Extension of veterans readjustm 
[Sec. 810. Effective date.]

nent authority. CO

See.
See,
See.
See.
See.
Seex
See.
See.
See.
Seer
See.
See.
See.
See.
See.
See.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.

TITLE IV-SENIOR EXECUTIVE SERVICE 

Examinatioa; oertifieatioft} a»4 appointmonfc

Pay fflteo and oyotemar

Sec.
Sec.
Sec.
Sec.

Sovinco pwJVinxon**
Effeetŵ e date.
OenercH provinona.
Authority for emfTaym^.
ExaminaUony ceHipeationy and appointment. 
Retention preference.
Performanoe rating.

. Awarding of ranks.
'. jpiy ratM Md^iteau.

Tramel, transportation, and tubtiatence.
L Leave.
. Diaciplinary actions.
', Retirement.



TABLE OF CONTENTS—Continued 

TITLE IV-SENIOR EXECUTIVE SERVICE-Continued
See. 4JS. 0(mver8i<m to the Senior Executive Sei'vice.
Sec. Jtlh. LimUations on executive poaUtone.
Sea. ilS. Effective date.

TITLE V—MERIT PAY
Sec. 501. Pay for performance.
Sec, 502. Conforming and technical amendments.
Sec, 503. Effective date,

TITLE VI-RESEARCH, DEMONSTRATION, AND 
OTHER PROGRAMS

Sec. 601. Research and demonstration projects.
Sec, 602. Intergovernmental Personnel Act amendments.
Sec, 603. Amendments to the mobility program.

Title yn-LABOR-MANAOEMENT RELATIONS 
[To be supplied.]

TITLE y / /—MISCELLANEOUS
Sec. 801 Savings provisions.
Sec. ?08. 802 Authorization of appropriations.
Sec, W3. 803 Powers of President unaffected except by express provi

sions.
Sec. ?©4r. 80Ĵ  Technical and conforming amendments.
Sec. m  806 Effective dates.

FINDINGS AND STATEMENT OF PUBPOSB

Sec. 3. It is the policy of the United States that—

(1) the merit system principles which shall govern 

in the competitive service and in the executive branch 

of the Federal Government should be expressly stated 

to furnish guidance to Federal agencies in carrying out 

their responsibilities in administering the public business 

and prohibited personnel practices should be statutorily 

defined to enable Goveniment officers and employees to 
avoid conduct which undermines the merit system prin
ciples and tlxe integrity of the merit system;

1

2

3

4

5

6 

7 

S 

9 
TO 
11

1 (2) Federal employees should receive appropriate

2 protection through increasing the authority and powers

3 of the independent Merit Systems Protection Board in

4 processing hearings and appeals affecting Federal

5 employees;
6 (8) the aufliority and power of the Special Counsel

7 should be increased so that the Special Counsel may

8 investigate aUegatieBS i a « l ^  prohibited persomiel

9 practices and reprisals against Government employees

10 for the lawful disclosure of cerUxin information conccm

11 iag «oIa*iea of tew ef feg«k*ioB9 and to bring discipli-

12 nary charges against agency officials and employees who

13 engage in such conduct;

14  (4) the function of filling positions and other per-

15 sonnel functions in the competitive service and in the

16 executive branch should be delegated in appropriate

17 cases to the agencies to expedite processing appoint-

18 ments and other personnel actions, with the control and

19 oversight of this delegation being maintained by the

20 Office of Personnel Management to protect against pro-

21 hibited personnel practices and the use of unsound man-

22 agement practices by the agencies;
23 (5) a Senior Executive Serv'ice should be estab-

24 lished to provide the flexibility needed by Executive
25 agencies to recruit and retain the highly competent and
26 qnnlifiod mnunffcrs needed to provide more cflFe«tive
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1 management of Executive agencies and their functions,

2 and the more expeditious administration of the public

3 business;
4 (6) in appropriate instances, pay increases should

5 be based on quality of performance rather than length

6 of service;

7 (7) research and demonstration program should

8 be authorized to pennit Federal agencies to expeiiment,

9 subject to congressional review, with new and different

10 personnel management concepts in controlled situations

11 to achieve more efficient management of the Qovem-

12 ment’s human resources and greater productivity in the

13 delivery of service to the public; and

14 (8) the training program of the Government should

15 include retraining of employees for positions in other

16 agencies to avoid separations during reductions in force

17 and the loss to the Government of the knowledge and

18 experience that tiiese employees possess, and that this

19 policy will result in maintainmg the morale and produc-

20 tivity of employees.

21 TITLE I—MERIT SYSTEM PRINCIPLES

22 MERIT SYSTEM PEINCIPLES; PEOHIBITED PEHSONNEL

23 PEAOTIOBS

24 Sbo. 101. (a) Title 5, United States Code, is amended

25 by inserting, after chapter 21, the following new chapter;

‘ ‘Chapter 23^MERIT SYSTEM PRINCIPLES

“280L Merit ̂ stem prindples.
“2302. Prohibited personnel practices.
“2808. Be^nsibility of the General Accounting Office.

1 “ §2301. Merit gystem principles

2 “ (a) -(4> ee ppevidei pemgFapb-(d)-this

3 ouboeotiea> This section shall apply to—

4 ( 1 )  an executive agency;

5 “-(B)- (2 )  the Administrative Office of the United

6 States Oourts; and

7 (3 )  the Government Printing Office.

9 ^  ft Govommcnt ooi]pofati<»;
1A << /*D\ 4-U  ̂ A cm if lv  d M  T)f'fcnnfi

11 Intclligeaee Ageaey? ^  Seeeri^

12 efid; m  doteimmod h f  the PyeaideBti, e» oxoeativc
•to ^ £fteoMai  iTtfrtltlMFtTfttry V* y*TTTT1 TEIVTWT T? UAVKZ

14 ligcpee 6f oountorinfcolligcnee aedvitieB;
-ic « /n\ n.------ 1 A------- 4̂—  n4K^.J[Q VUl? TTtTQ̂TSTK f IRIV
1 /T\\ nV̂Tl/̂ T7 AS AnS AVĴQ \^f TUXXrj JTTTDTCTITTr X7T ŜTtjrUXSTTtU

17 therein,- cxdudcd frem  the ftpj^iealawi e i  U  oootion

18 b y ^ PrcBd(«fe

19 “ (b) It is the policy of the Congress that in order to

20 provide the people of the United States with a lughly

21 competent, honest, and productive Federal work force re-

22 flective of the Nation’s diversify, and to improve the quality

CDCO



1 of public service, Federal personnel management should 1 “ (6) Employees should be retained on the basis of the

2 be implemented consistent with merit system principles. 2 adequacy of their performance, inadequate performance

3 “ (c) The merit system principles are as follows: 3 should be corrected, and employees should be separated who

4 “ (1) Recruitment should be from qualified candidates 4 oannot or will not improve their performance to meet re

5 from appropriate sources in an endeavor to achieve a work 5 quired standards.

6 force from all segments of society, and selection and ad 6 “ (7) Employees should be provided effective education

7 vancement should be determined solely on the basis of rela 7 and training in cases in which such education and training

S tive ability, knowledge, and skills, after fair and open com- 8 would result in better organizational and individual

9 petidoB which assures that all receive equal opportunity. 9 perfonmance.

10 10 “  (8) Employees should be—

11 and equitable treatment in all aspects of personnel manage 11 “  (A) protected against arbitraiy axjtion, personal

12 ment without regard to political affiliation, race, color, reli 12 favoritism, or coercion for partisan political purposes.

13 gion, national origin, sex, marital status, age, or handicapping 13 and

14 condition, and with proper regard for their privacy and 14 “ (B) prohibited from using their official authority

15 constitutional rights. 15 for the purpose of interfering with or affecting the result

16 “ (3) Equal pay should be provided for work of equal 16 of an election or a nomination for election.

17 value to attract and retain highly qualified personnel, with 17 “ (d) The President m ay shall take such actions, in

18 appropriate consideration of both national and local rates 18 cluding the issuance of rules, regulations, or directives, as the

19 19 President determines are necessary to ftssafe personnel

20 appropriate incentives and recognition should be provided 20

21 for excellence in performance. 21

22 “ (4) All employees should maint^ high standards of 22 policy set forth in subsection (b ) of thijs section.

23 integrity, conduct, and concern for the public interest. 23 “ § 2302. Prohibited personnel practices

24 “  (5) The Federal work force should be used efficiently 24 “  (a) For the purpose of this section 'personnel action’

25 and effectively. 25 means—



“ (1) an appointment;

“ (2) a promotion;
“ (3) an action under chapter 75 of this title or 

otihier disciplinary or corrective action;

“ (4) a detail, transfer, or reassignment;

“ (5) a reinstatement;

“ (6) arestoraition;

“ (7) a reemployment;

“ (8) a performance evaluation under chapter 4:5 of 

this title; or
“ (9) a decision concerning pay, benefits, awards, 

or education, or ti-aining if it may reasonably be ex

pected to lead to a pewonnel action within tiie meaning

of this subsection;
15 with respect to an employee in, or applicant for, a position

16 in the competitive service ef in an agency with respect to

17 which this section applies, to a position in the excepted serv-

18 ice in an cxccuto agency with respect to which this section

19 <̂ pplies (other than a position which is excepted from the

20 competitive service because of its confidential or policymak-

21 ing character), or to a care^ appointee in the Senior Execu-

22 tive Service in an agency with respect to which this section

23 applies.
24 “  (b) Any employee who has authority to take, direct

2

3

4

5

6

7

8 

9

10

11

12

13

14

1

, others to take, recommend, or approve any persoimel action,

2 shall not, with respect to such authority—
3 unlawfully diooriminftte ler ef ageM  ^
4 eH^^eyee «  t o  e^^eymeet to  the ef

C wsr, « a ^  Btetoaj age, eg hnndioappiag eeaditieftt

7 ^̂ (1) discriminate for or against any employee or

8 applicant for employmentr-

9 ‘̂ (A) on the basis of race, color, religion, sex,

10 or national origin, as prohibUed under ihe Civil

11 Eighls Act of 1964 (42 U.8.C. 2000^16);

12 * (̂B) <m the basis of age, as prohibited under

13 ^  Age Discriminalian in Employment Act of

14 1967 (29 U.8.C. 631, 633a);

15 * (̂C) m the basis of handicapping condUian,

16 as prohibited under section 501 of the RehabUita-

17 turn Act of 1973 (29 UJ3.C. 791);

18 ) on the basis of marital stains or polUical

19 affiliation, as prohibited under this iiik; or

20 “ (E) on any such basis, as prohibited under

21 the provisions of any other law, rule, or regulation.

22  £“ (2) solidt or consider any recommendation or

23 statement, oral or written, witli respect Uj any individual

24 who requests or is under consideration for any person-

25 nel action unless such recommendation or statement is

CD
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\ based on the personal knowledge or records of the person 1 position) for the purpose of improving or injuring the

2 furnishing it and consists of— 2 prospects of any particular individual;

3 £“ (A) an'evaluation of the work performance, 3 “ (7) appoint, employ, promote, advance, or ad

4 ability, aptitude, or general qualifications of such in 4 vocate fox appointment, employment, promotion, or ad

5 dividual; or 5 vancement, in or to a civilian position, any individual

6 (B) an evaluation of the character, loyalty. 6 who is a relative (as defined in section 3110 (a) (3) of

7 or suitability of such individual;] 7 this title) of such employee if such position is in the

8 “ (3) coerce the political activity of any person. 8 agency in which such employee is serving as a public

9 obligate any person to make any political contribution 9 official (as defined in section 3110(a) (2) of this title)

10 (including providi^ any political service), or take any 10 or over which such employee exercises jurisdiction or

11 action against any employee or appHcant as a reprisal 11 control as such an official; of

12 for the refusal of any person to engage in such political 12 ^48)- (ite  ftetiws agaJast employee «  ftpplicnot

13 activity, make such contribution, or provide such service; 13 «  ft t e  * e  » e »A e  ^  ^

14 “ (4) vdllfuUy deceive or obstruct any person with 14

15 respect to such person’s rigbt to compete for Federal 15

16 employment; 16

17 “ (5) influence any person to withdraw from com 17 r Ug LUU tlVlllO.

18 petition for any position for the purpose of improving 18 *‘ (8 )  take action against any employee or applicant

19 or injuring the prospects of any applicant for employ 19 for employment as a reprisal for—

20 ment; 20 “ ( A )  a disclosure, not prohibited by law or
£t\J

21 “ (6) grant any preference or advantage not author 21 Executive orderj of information which the employee

22 ized by law, rule, or regulation to any employee or 22 or applicant reasonably believes e v in c e s  a viola

23 applicant for employment (including defining the scope 23 tion of any law, rule, or regulation; or

24 or manner of competition or the requirements for any 24 '‘ (B )  a disdosure to the Special Counsel of the

25 Merit Systems Protection Board, or to the Inspector

CD



j  Oeneral of an agency or such other emptoyee des-

2 ignated by the head of the agency to receive such

3 disclosures, of information which the employee or

4 applicant reasonably believes evidences mi^anage-

5 ment, waste of funds, or abuse of authority; or 

**(9) take action against any employee or applicant

ri for employment as a reprisal for the exercise of any

8 right of appeal granted by law, rule, or regulation.

9 The term ‘prohibited personnel practice’, when used in this

10  title, means any action described in this subsection.

11 “ (c) The head of each egcoutavo agency shall be re-

12 sponsible for the prevention of prohibited personnel prac-

13  tices, for the compliance with and enforcement of applicable

14  civil service laws, rules, and regulations, as well as other

15 aspects of personnel management. Any individual to whom

16 the head of an ciLcoutave agency delegates authority for

17 personnel management, or for any aspect- thereof, shall be

18 sin^arly responsible within the limits of the delegation.

19 This eeetiea ehfttt »et be eonetmed te ostiagmflb

20 eg lessen eay te e M e v e  e ^  employment opportunity

21 through affimative action e? any «ght er remedy available

22  *e aisy employee of efpKeeat fop cmploymcat ^  eiwl

23 eerviee «»def law? rdey er FcgulfttioB prohibitmg difr-

24

13
1 nfttienrf erigiBy ee»y m a M  etotoB; a«ey er handioo^piag

2 oonditien;
3  “ (d ) This section shall not be constnicd to extinguish

4 or lessen any effort to achieve equal emplopment opportunity

5 through affirmative action or any righi or remedy available

6 to any employee or applicant for employment in the civil

7 service—

8 ‘*(1) under the Civil Bights A ct of 1 9 6 4  (4 2

9 TJM.C. 20000- 16) ,  prohibiting discrimination on the

10 basis of race, color, religion, sex, or  national origin;

11 **(2) under the A ge Discrimination in Employment

12 Act of 1 9 6 7  (2 9  U .8 .C . 63 1 , 6 3 3 a ), prohibiting dis-

13 crimination on the basis of age;

14  ' '( 3 )  under sedion 501 o f the Rehabilitalion A ct of

15 1 9 7 3  (2 9  U .S .C . 7 9 1 ) ,  prohibiting discrimination on

16 the basis of handicapping condition;

17 “ (4 )  under the provisions of this tiUe, and rtdes

18 and regulations thereunder, prohibiting discrimination

19 (m the basis of .marital status or political affiUation; or

20 ' '( 5 )  under the provisions o f any other law, rule,

21 or regulation prohibiting discrimination an any such

22 basis.

23 “ ( e) This section shall apply with respect to an Executive

24 agency, the Administrative Office of the United Stales Courts,

14
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1 and the Government Printing Office, except that this section

2 shall not apply with respect to—

3 '‘ (A) a Government corporation;

4 ^̂ (B) the Central Intelligence Agency, the Defense

5 Intelligence Agency, the Naiianat S ^ rity  Agency, and

6 any Executive agency or unit thereof which is designated

7 by the Presidmt and which conducts foreign intelligence

S or counterintelligence activiti^; and

9 ‘'(C) the General Accounting Office.

10 “§2303. Responsibility of the General Accounting Office

11 “ If requested by either House of the Congress (or any

12 Member or committee thereof), or if deemed necessary

13 by the Comptroller General, the General Accounting Office 

U  shall conduct? eft ft oontinuing audits and reviews

15 to assure compliance with the laws, rules, and regulations

16 governing employment in the executive branch and in the

17 competitive service and to assess the effectiveness and sound-

18 ness of Federal pei-sonnel management.” .

19 (b) (1) The table of chapters for part 151 of title 5,

20 United States Code, is amended by adding after the item

21 relating to chapter 21 the foUowing new item:
. , . _____ 2301.”22 “23. Merft system principles----------------------------

23  * (2) Section 7153 of title 5, United States Code, is

24 amended—

15
1 (A) by striking out "Physiaa hmdioap” in the

2 catoh-line and inserting in lieu thereof “Handicapping

3 condition” ; and
4 (B) by striking out “physical handicap” ea«h place

5 it appears in the text and inserting in Ueu thereof “handi-

6 capping condition” .
7 (3) The table of sections for chapter 71 of title 5,

8 United States Code, is amended by striking out “ ph.vsid

9 handicp” in tie item relating to section 7153 and inserting
... »10 in lieu thereof “ handicapping condition .

11 TITLE n - C i m  SBRVICB FUNCTIONS; PER.

12 FORMANOB APPRAISAL; ADVERSE ACTIONS

13 OFPIOB or PBBSONNBL MANAGEMENT

H  Sec. 201. (a) Chapter 11 of title 5, United States

15 Code, is amended to read as follows:
16 “ Chapter 11.—OFFICE OF PERSONNEL

17 MANAGEMENT

"Bee.

“1101. Office of Personnel Management
“1102. Director; Deputy Director; Associate Directors.
“1103. Functions of the Director.
“1104. Delegation of authority for personnel management.

18 “ § 1101. Office of Persoiind Management
19 “ The Office of Personnel Mfinagement is an independent
20 establishment in the Executive branch. The Office shall have
21 an official seal which shaU be judiciaUy noticed and shall

16
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1 have its prinoipal office in the District of Columbia, but

2 may have field offices in other appropriate locations.

3 **§1102. Director; Deputy Director; Associate Directors

4 “ (a) There is at the head of the Office of Personnel Man-

5 agement a Director of the Office of Personnel Management

6 appointed by the President, by and with the advice and

7 consent of the Senate.

8 “ (b) There is in the Office a Deputy Director of the

9  Office of Pei'sonnel Management appointed by the President,

10 by and with the advice and consent of the Senate. The

11 Deputy Director shall perform such functions as the Director

12 may from time to time prescribe and shall act as Director

13 during the absence or disability of the Director or in the event

14 of a vacancy in the Office of the Director.

15 “ (c) No person shall, while serving as Director or

16 Deputy Director, serve in any other office or position in the

17 Govenmient of the United States except as otherwise pro-

18 vided by law or by the President.

19  “  (d) There may be within the Office of Personnel Man-

20 agement not more than five Associate Directors, as deter-

21 mmed from time to time by the Director. Each Associate

22 Director shall be appointed by the Director. Saeh appoint

23 eaeate may be fiaade wkbeat fegard te ^  pfevigiona ol this

24 title governing appeiafaaacnts m the oompotitivo B̂ v̂ieer Each

17
1 positioTl of Aaaociate Director shall he in the Senior Executive

2 Service.

3 *‘§ 1103. Functions of the Director

4  *‘The following functions are vested in the Director of

5  the Office of Personnel Management, and shall be performed

6 by the Director, or by such employees of the Office as the

7 Director designaies—

8 “ (1) securing accura<gr, uniformity, and justice in

9 the functions of the Office;

10 “ (2) appointing individuals to be employed by the

11 Office;

12 “ (3) direcdng and supervising employees of the

13 Office, distributing business among employees and

14 organizational units of the Office, and directing the in-

15 temal management of the Office;

16 “  (4) directing the preparation of requests for ap-

17 propriations for the Office and die use and expenditure

18 of funds hy the Office;

19 “ (5) executing, administering, and enforcing—

20 “ (A) the civil service rules and regulaiions of

21 the Presidient and the Office and the statutes gov-

22 eming the civil service; and

23 “ (B) the other activities of the Office including

24 retirement and classification activities;

18
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19 20

1 “ (6) reviewmg the operations under chapter 87 of 1 ducted under authority delegated under subsection (a) are

2 this title; and 2 in accordance with the merit system principles and the stand

3 “ (7) such other functions as are prescribed in 3 ards established under this subsection.

4 part I of Reorganization Plan Numbered 2 of 1978. 4 ‘ ‘ (c) If  the Office makes a written findinĝ  on the basis

5 5 of information obtained under the program established under

6 “ (a) Notwithstanding any other provision of this 6 subsection (b) (2) or otherwise, that any action taken by

7 ‘ tide— 7 an agency pursuant to authority delegated under subsection

8 “ (1) the President may delegate, in whole or in 8 (a) of this section is contrary to any law, rule, or regulation,

9 part, authority for personnel management functions. 9 or is contrary to any standard established under paragraph

10 including authority for competitive examinations, to the 10 (1) of this subsection, such action shall be invalid and the

11 Director of the Office of Pei-sonnel Management; and • ]1 agency involved shall take such corrective action as the Office

12 “ (2) the Du-eotor may delegate, in whole or in 12 may require” .

13 part, any function vested in or delegated to the Director, 13 (b) (1) Section 5313 of title 5, United States Code, is

14 including authority for competitive examinations, to the U amended by inserting at the end thereof the following new

15 heads of ag.encies m the executive branch and other 15 paragraph:

16 agencies employing pereons in the competitive scrvieo/N 16 “ (24) Director of the Oflfice of Personnel Man

17 service. 17 agement.” .

18 *'(b)(l) The Office of Personnel Management shall es 18 (2) Section 5314 of such title is amended by inserting

19 tablish standards which shall apply to the conducting of 19 at the end thereof the following new paragraph:

20 competitive examinations by the Office or any other agency 20 “ (67) Deputy Director of the OflSce of Personnel

21 under authority delegated under subsection (a) of this 21 Management.” .

22 section. 22 (3) Section 5315 of such title is amended by inserting

23 ‘*(2) The Office shall establish and maintain an over 23 at the end thereof the following new paragraph:

24 sight p ro^am  to assure that competitive examinations con- 24 “ (122) Associate Directors of the Office of Per-
25



1 (o) (1) The heading of paxt I II  of title 6, United States

2 Oode, is amended by striking out “The United States Civil

3 Service Commission” and inserting in lieu thereof "Civil

4 Service Functions and Responsibilities” .

5 (2) The item relating to chapter 11 in the table of

6 chapters for part II of such title is amended by striking out

7 “ Organization’ ' and insertmg in lieu thereof “ Office of Person-

S nel Management” .

9 MERIT SYSTEMS PROTECTION BOAED AND SPECIAL

10 COUNSEL

11 Sec. 202. (a) Title 5, United States Oode, is amended

12 by inserting after chapter 11 the following new chapter:

13 “Chapter 12—MERIT SYSTEMS PROTECTION BOARD

14 AND SPECIAL COUNSEL

21

“1201. Appointment of members of the Merit Systems Protection Board. 
“1202. Tettn of office; filling vacancies; removal.
“1203. Chairman; Vice Chairman.
“ 1204. Special Counsel; appointment and removal.
“1206. Powers of the Merit Systems Protection Board and Special 

Counsel.
“1206. Authority and responsibilities of the Special Counsel.
“1207. Hearings and decisions on complaints filed by the Special Counsel.

15 “§1201. Appointment of members of the Merit Systems

16 Protection Board

17 “ The Merit Systems Protection Board is composed of

18 3 members appointed by the President, by. and with the

19 advice and consent of the Senate, not more than 2 of whom

20 may be adherents of the same political party and none of

1 whom may hold another office or position in tĥ  Govem-

2  ment of the United States. The Board shall have an official

3  seal which shall be judicially noticed. The Board ^hall have

4  its principal office in the District of Columbia and may have

5 field offices in other appropriate locations.

6 “ §1202. Term of office; filling vacancies; removal

7  “  (a) The term of office of each member of the Merit

8 Systems Protection Board is 7 years.

9  “  (b) A Board member appointed to fill a vacancy oc-

10 curring before the end of a term of office of his predecessor

11 serves for the remainder of that term. The appointment is

12 subject to the requirements of section 1201 of this title.

13  “ (c) Any Board member appointed for a 7-year term

1 4  may not be reappointed to any following term but may con-

15  tinue to serve until a successor is appointed and has qualified.

16 “ (d) A Board member may be r^oved by the Pres-

1 7  ident only upon notice and hearing and only for misconduct,

18 inefficiency, neglect of duty, or malfeasance in office.

19 “§1203. Chairman; Vice Chairman

20 “ (a) President shall from time to time designate

21  one of the Board members as the Chairman of the Merit

22 Systems Protection Board. The Chairman is (lie diief ezecu-

23 tive and administrative officer of the Boar^.

24 “  (b) The President shall from time to lime designate

25 one of the Board members as Vice Chairman of the Board.

22



. 1 During the absence or disabilily of the Chairmaii, or when 

,2 ' the oflSce. Ts vacant, the Vice Chairman shall perform the

3 functions vested in the Chairman.

4 “ (o) During the absence or disabilily of both the 

5‘ Chairman and Vice Chainnan, or when -both offices are

6 vacant, the remaining Board member shall perform the 
7;. functions vested in the Chainnan.

8 "§ 1204. Special Counsel; appointment and removal

9 “The Special Coimsel of the Merit Systems Protection

10 Board shall be appointed by the President afctoeys,

11 by and with the advice and consent of the Senate, for a

12 term of 7 yeai .̂ The Special Counsel may be removed by

13 the President only upon notice and hearing and only for

14 misconduct, inefficiency, neglect of duty, or Tnalfeasance in
15 office.

16 “§ 1205. Powers and Functions of the Merit Systems Pro-

17 tection Board and Special Counsel

18 “ (a) Any member of the Merit Systems Protection

19 Board, the Special Counsel, any beoiring esomincr adminis- 

20. tradve law judge appointed under section 3105 of this title,

21 and aiiy employee of the Board designated by the Board
22 may—

23 “ (1) issue subpenas requiring the attendance and
24 testimony of witnesses and the produotion of documen-
25 taiy or other evidence from any place, in the United

23
24

1 States or any territoiy or possession thereof, the Com-

2 monweaJth of Puerto Eico, or the District of Columbia,
3 and

4 “ (2) administer oaths, take or order the taking

5 of depositions, order responses to written interrogatories,

6 examine witnesses, and receive evidence.

7 “ (b) In the case of contumacy or failure to obey a

8 subpena issued under subsection (a) (1), the United States

9 district coui't for tlie judicial distiict in which the person to

10 whom the subpena is addressed resides or is served may

11 issue an order requiring such pei-son to appear at any desig-

12 nated place to testify or to produce documentary or other

13 evidence. Any failure to obey tlie order of the comt may

14 be punished by the court as a contempt thereof.

15 (c) Witnesses (whether appearing voluntarily or

16 under subpena) shall be paid the same fee and mileage

17 allowances which are paid subpenaed witnesses in the courts
18 of the United States.

19 “ (d ) In  addition to functions otherwise provided in

20 this title, the Board shall have such functions as are pre-

21 scribed in part I I  of Reorganization Plan Numbered 2  of

22 1978.

23 “§1206. Authority and responsibilities of the Special
24 Connsel

^  ^  ^  Speeial € W e l  «eeive

o
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3 cJlogatieafl ef pgolribite  ̂ powoim^  P̂ ootieee dooeribeA ia
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4 ©pea ^  goquert ef aay poroeD? ^  Speeiai

5 GettHsel flbatt eeafeet m  invoDtigtttieB if the eeaaset
6 feflfl feaeea te fe^eve tba* ft p«PB^ael wee tftke% ef

7 is te fee tefc»7 as ft jesttk  ^  ft pew efise l ^ F f t © ^

8 »(o)-(4 f  fe  eases mvolviag aHeged refsM  fer the

9 difloloBiaey m i probibked fey kwy galej e? rogulfttioft,- ef » -
10 fwffifttieft eefteeffifflg ft viekbtiea ef a«¥ IftWy wJey er fegidft-

11 tie»7  tbe Spo<»at CouBSiAy eseept as pfovido4 m poffogFOf b

12 -(a fe fte B ttbDootioa-

13 ribtatt aety 4»«fig tfee invcQtigfttioB, M e e e

14 tbe identity ef ^  oomplomftat without the coDoeat ef

15 ^  complftiBftBt ttfikss tbe Speei^ CoHBset dctcrmiacs

16 stt^ disoloBtffe is ttnavoidafete during tbe eeufse ef ^

17 invcDtigfttieB-}

18 may wdw ft stay ^  ^  poraonad a«ti^

19 wbieb wetdd bftve ft subotanfed aad advefse Gconea ^

20 ifflpftet ea tbe cmployoej cad

21  ^^Q). if ^  Speeiâ  Ceuaget dotoraaiaes tbftt f&-

22 pfisai bas be«ft ta to  ftgaiast aa omployoe; may fepert

23 tbe ffiftttef te ^  beftd ef tibe ogcn^ involvod; aad fe-

24 ^  tbe beftd efsttebageaeytetftkeftayftetieaerdeFed

25 by tbe Spcoial Couasel; inoludiag caneolmg poroonnol
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2 pft«fe ea fee e ^ e y e e  aad Bteppiag fweeaa^ p «e6ee»

3 wbk^  festtlt i« tbe hufasBmeat ^f tbe omployoer
4 fiefttsai te e«Hy eat aetieas efdefed fey tbe Speeial €e«asel

5 fflfly fee eftttse fef diooiplinajy aetiea fey fee S p e ^  Gmasd

6 «adersttfefleetiea-(i>-effeis6eetiear

7 P t e e g r a p b - W - ( B ) - a a d ^  tbis sttfeseetiea

8 sbftti aet apply ia fee ease ef ft poroonnel aetiea wbieb is ef

9 feftt is appcalftble te fee Merit SyotcBM Pfetcetion

10 Beai>dtiadef seetieaTTOlreffeistitie;

11 “ (a)(1)  The Special Counsel shall receive any alle-

12 (/ation of a prohibited personnel prcuUce and shall investi-

13 gate such aUegaiion to the extenl Tiecessary to determine

14 if there are reasonable grounds to believe that a prohibited

15 personnel practice exists or has occurred.

16 ''(2) If the Special Counsel terminates any investigation

17 under paragraph (1) of this section, the Special Counsel

18 shall prepare and transmit to any person on whose allegor

19 tion such investigation was initialed a written statement

20 summarizing the results of such investigation and setting

21 forth the reasons for its termination.

22 ‘*(3) In addition to authority granted under paragraph

23 (1) of this subsection, the Special Counsel may, in the ab-

24 sence of an allegation, conduct an investigation for the pur-

25 pose of determining if a prohibited personnel practice exists



1 or has occurred.

2 “ (h)(1) If the Sjpedal Counsel determines that there

3 are reasonable (/rounds to believe—

4 “ (A) that a personnel action was taken, or is to he

5 tafcen, as a result of a prohibited personnel practice;

6 and

7 ‘*(B) that such personnel action would have a svh~

8 stantial and adverse impact on the employee involved;

9 the Special Counsel may order a stay of such personnel

10 action for 30 calendar days or such longer period as the

11 Board may prescribe under paragraph (2) of this subsection.

12 *'(2) If the Board—

13 '*(A) has received a petition of the Special Counsel

14  for an extension of a stay under paragraph (1) of this

15  subsection, and

16 “ (B) concurs in the determination of the Special

17 Counsel under paragraph (1), after an opportunity is

18 provided for oral or written, comment by the Special

19 Counsel and the agency involved,

20 Board may extend the period of a stay under this subsec-

21 tion for such period as it considers expropriate. If the aggre-

22 gai  ̂period of the stay, as proposed to he extended, will not

23 exceed 60 days, the function of the Board under this paror

24 graph may be performed hy any one member of the Board,
25 " ( c ) (1 )  In any case involving alleged reprisal for—

27

1 (A ) any disclosure, not prohibited by law or Ea>'

2 ecutive order, of information which an employee reason-

3 ably believes evidences a violation of any law, rule, or

4 regulation, or

5 ''(B) any disclosure to the Special Counsel, or to

6 any Inspector General of an agency or such other em-

7 phyee as is designated hy the head of an agency to re-

8 ceive such disclosure, of information which an employee.

9 reasonably believes evidences mimMnagemmt, waste of

10 funds, or abuse of authority,

11 the Special Counsel, Inspector General, or other employee,

12 as the case may be, shall not disclose the identity of the crnn-

13 phiinaM without the consent of the complainant during such

14 officer or employee's investigation under subsection (a) or

15 during an agency’s investigation under paragraph (2) of

16 this subsection, unless the Special Counsel determines such

17 disclosure is unavoidable in order to effectively carry out such

18 investigation.

19 ‘Y2) In any case in which the Special Counsel receives

20 information described in paragraph (1) (A ) (yr (B),  the
21

28

formation war-
22 ranU an. investigation and, if investigation is determined to
23 be warranted, the Special Counsel shaOr—

24 ‘ ‘ (A)  transmit the information to the head of the
25 agency involved;

i



1  “ (B) require the agency head to conduct an invealir

2 gation of the information and related matters trana-

3 mitted by the Special Counsel and report, in writing,

4 its findings to the Special Counsel and the General Ac-

5 counting Office.

6 “ (3) The General Accounting Office shall examine any

7 agency findings reported to it under paragraph (2) (B)  to

8 determine whether the agency investigation involved was

9 adequate md whether the corrective action, if any, taken

10 by the agency is adequate. The General Accounting Office

11 shall report the results of such an examination to the Con-

12 gress if the agency investigation or any corrective action

13 by the agency is inadequate.

14 “  (d) If the Special Oounsel detennines that tliere are

15 prohibited personnel practices which require corrective ac-

16 tion, the Special Counsel i»ay shall report such determi-

17 nation together with any findings or recommendations to

18 the Merit Systems Protection Board, the agency involved,

19 and to the Office of Personnel Management, und may report

20 such determination, findings, and recommendations to the

21 President. The Special Counsel may include in such report

22 suggestions as to what corrective action should be taken, but

23 the final decision on what con-ective action should be taken

24 shall be made by the agency involved, subject to guidance

25 and instruction from the Office of Personnel Management.

29
1 ¥be Speeiai Gettftsel »a y  ft eepy el jepert *©

2 ^  Prcwdont aaad to the Conggcflfe

3  “ (e) If, in the course of the any investigation, the

4 Special Counsel determines that there is reasonable cause to

5  believe that a criminal violation by an employee has oo-

6 cttrred, the Special Counsel shall report such determination

7  to the Attorney General, and to the head of the agency in-

8 volved, and shall submit a copy of such report to the Director

9 of the Office of Personnel Management and the Director of

10 the Office of Management and Budget. Any other violation

11 of any law, rule, or regulation shall be repoited to the head

12 of the agency involved. The Special Counsel m ay shall

13 require, within 30 days of receipt of the such report, a certi-

14 fication by the head of the agency which states^

15 “  (1) that such head has personally reviewed the

16 report; and

17 “  (2) what action has been, or is to be, taken, and

18 when such action will be completed.

19 The Special Counsel shall maintain and make available to

20 the public a list of noncriminfd nmttei  ̂ referred to agency

21 heads and their certifications of actions taken.

22 “ (f) (1) In addition to the authority otherwise pro-

23 vided in this section, the Special Oounsel may shaU, except as

24 provided in paragraph (2) of this sulwection, condact an

30
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1 investigation of any ©tbep oBogcd pr^iibitcd graotioc which

2 eeiasABte ei allegation concerning—

3 “ (A) political activity by any employee which is

4 prohibited under subchapter III of chapter 7Q of this

5 title;

6 “ (B) political activity by any State or local officer

7 or employee which is prohibited under chapter 15 of

8 this title;

9 “ (^) arbitrary or capricious 'vnthholding of infor-

10 mation prohibited under section 552 of this title;

11 “ (I^) personnel prftotiocB ee ase prohibited

12 by the eivil seFviec rules e»d regftbtionB, kieluding

13 ]^®otiocs actiinties prohibited by any civil service laŵ

14  rule, or regulation, including any such activily relating

15  to political ihtorusion in personnel decisionmaking; and

16 “ (B') involvement by' any employe in any pro-

17 hibited discrimination found by any court or appropriate

18 administrative authority to have occurred in the course

19  of any personnel action.

2 0  “ (2) The Special Counsel shall make no investigation

21 of any allegaition of any prohibited praotieo activily refeired

22 to in subparagraph (A), (D); or (E) of paxagiUph (1)

23 of this subsection if the Special Counsel determines that such

31

1 allegation may be more appropriately resolved under an

2 administrative appeals procedure.

3 “ (g) Durmg any investigation initiated under subsec-

4 tion (a) or -{e)- ( f )  of this section, no disciplinary action

5 shall be taken against any employee for any alleged pro-

6 hibited activity under such investigation or /or any related

7 activily, without the approval of the Special Counsel.

 ̂ ~ (h) (1) Except ee provided ia paragniph ^  thifl

9 sttbseetion, if the Special eoimocl detorminosy aftep m y

10 ia¥catigation <»def this seetioB of a«y prohibited pefsoBflel

11 pmotico fey employee, that dtoeiplinaay aetioe ehotdd be

12 telieB aga.in8t saeh employee feeea«se of s»eh profaihited peF-

13 fiOBfiel ^ftetieey «ie Speeiftl € o«h6^ ^  ppepftfe ft WKtteB

14 eon^kant agiomst 8«eb employee eoBtaining s«eh dctermina-

15 ties Mkd pFesont sueh complaint together a otatomcBt

16 ol aipportmig faeta to ^  Meat Systems ftofeeetioa Board

17 w  to ft hea«Hg <afl>minor appointed «adeF Boeti(» S406 of

18 feie title a«4 designated fey the Beafdr

19 ^ 0 ) -  la  tibe ease of a jPfcsidential appwitce, eu^ e ^

20 p te^  afid Btfttomont M i  fee jHFcacnted to the R esident m

21 Me« ©I the Board OP ft heanfig esEBBHaef Fefewed to i» p « ^
22 gpaph -(1)- of this gubooction.
23

24 ifi aeeordojcc witb the proocduroa set m  eeetien 4309^
25 ef this tWe agalHat iny  e«q>ioyco wfee fcnowingiy em4 wiH-
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I  Mluses «■ fa»8 to e « a ^  wM»

3 «l the Mmt Syetwaw Protoetlea Bewd  ̂ Soncomplianro

4 « ^ p % e e  ^

5 yateA to the f t e e i t o  ̂  the Spcdol Couiwel,
6 “ (h)(1) Except as frmMed in paragraph (2) of ihit

7 mbswlim, if the Special Cmnsd deterrmrus that dkdpli-

8 m ry action shoM he taken agaiml any emphyee-

9 “ (A) after any investigation under this section, or

10 "(B)  on the bam of any huming and willful re-

II  fasal or failure by an employee to comply with an order

12 of the Special Counsel under mbsection (b) or (c) of

13  this section or an order of ihe Merit Systems ProteMm

14 Board.
15 the Special Counsel shall prepare a written complaini against

16 swsh employee containing such determinatim, together with

17 a statement of supporting facts, and present such complaint

18 and atatment to the employee and the Merit Systems Proteo-

19 tion Board in axxordance with section 1207 of this tide.

20 ‘ ‘ (2) In the case of a Presidential appointee, any com-

21 plaint and statement regarding proposed disciplinary action

22 shaU be presented to the President for appropriate action in

23 lieu of being presented under section 1207 of this title.

2 4  (i) Tlie Special Counsel may appoint such legal,
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24

25

administrative, and support personnel as may be nccsessaxy 

to perform the functions of the Special Counsel.
( j)  The Spedfll Counsel may prescribe regu

lations 68 fiaay be ncccfWftiy  ier invcBtigationo tbifl 

flcotien relating to the receipt and investigation of matters 

under tJie jurisdiction of the Special Counsel. Such regular 

tions shall be published in the Federal Register.

(k) The Special Counsel shall not issue any ad

visory opinion concerning any law, rule, or regulation (other 

than chapter 15 and subchapter III of chapter 73 of this 

title, or any rule or regulation thereunder).

‘̂ (m) The Special Counsel shall prepare and submU an 

annual report to the President and to the Congress on—

“ (1) tiie investigation arid disposilion of each case 

considered by the Special Counsel during the annual 

period covered by such report; and

“ (2) actions by the Special Counsd on each case 

referred by the Special Counsel to the President during 

such annual period.

“ § 1207. Hearings and decisions on complaints filed by the 

Special Counsel

employee against w kem  a compkinfe has bees 

prcaented te ^  Merit Systems rrotee^ n Beafd of a heai-

mg asftffiifieF ttftdef seeti^ 1 3 ^  6l this tkk M  be

to an agcaey hcariag e» tho rccord before the ^̂ oaird or ft
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1 hcMing ^omiBOf appointed aadef see^ee -̂̂ 06 el tbig

2 t«4 dcQignated tbe Board? la  tbe ease ^  ft State w  leeai

3 effieef of employee Widef chapter -1# el this tkfe; sa^ hccrr

4 mg sbaii be conducted m aocord^ ee witb see to  4#0§ ^

5 ^  m e .  ¥bere lacy be ae adminiotrative fee» a
6 erder el tbe Bee«4. A  fisei erder el tbe Beesd «^ese

7 dismplinft̂  a e to  iaetediBg remev^ desaetieBy dcbarmcaafe
8 fremgedefa^cmploymeatleFftpe«edflettee«eeed§yeM8y

9 ouoponmoBy roprimoBdy er a pennlfey »et te csccod

10 fl jmrfe^easeelafiyStetewleeeieffieef
11 ttfider A e ft »  4# el t o  ^  tfee Bewd M  a«t ffl aeewd-

12 a»ee w kb s e e t o  ^  t o  M er A b  efi^leyee eabjeet to

13 a fiwtl order impooiag diaoiplinagy ae^e« aaay obtain judicial
14 F6«ew el tbe feai erd« el ^  Beasd ie tbe States

15 Gewrt^ Appeals ler^we«itiawbiebfittefe€B^?leyee was

16 employed at ̂  time ̂ tb e a e to A

17 *‘ (a) Any employee against whom a complaint has been

18 presented to the Merii Systems Protection Board under seo-

19  tion 1206 of this tide shall be entitled to—

20 *‘ (1) a reasonable time to answer orally and in

21 writing and to furnish affidaviis and other documentary

22 evidence in support of the answer;
23 ‘̂ (2) be represented by an attorney or other repre-

24 sentative;

85
1 *‘ (3) a hearing before the Board, an administrative

2 law judge appointed under section 3105 of this title and

3  designated by the Board, or such other employee of the

4 Board designated by the Board to conduct such hearing;

5 ''(4) have a transcript kept of any hearing under

6 paragraph (3) ;  and

7  “ (5 )  a written decision and reasons therefor at

8 the earliest practicable date induding a copy of any

9 final order imposin

10 ‘ (̂b) .

11 action coTisisting of removal, reduction in grade, debarment

12 fr<m Federal employment for a period not to exceed 5 years,

13 suspension, reprimand, or an assessment of a civil penalty

1 4  not to exceed $1 ,000 .

15  **(c) There may be no administrative appeal from an

16 order of the Board. An employee subject to a final order

17 imposing disciplinary action under this section may obtain

18 judicial review of such order in the United States distinct

19 court for the judicial district in which such employee resides.

20 '‘ (d) In the case of any State or local officer or emr

21  ployee under chapter 15 of this title, the Board shall con̂

22 sider such case in accordance with the provisions of such

23 chapter:’.

24 (b) Any term of office of any member of tbe Merit
25 Systems Protection Board serving on July 1, 1978, shall
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1 continue in effect until such time as such term would expire

2 under section 1102 of title 5, United States Code, as

3 in effect immediately before the effective date of this Act,

4  and upon expiration of such term, appointments to such

5 office shall be made under saeh section 1202 of such title 5

6 as amended by this Act.
7 (c) (1) Section 5314(17) of title 5, United States

8 Code, is amended by striking out “ Chairman of the United

9 States Civil Service Commission” and inserting in lieu there- 

10’ of “ Chairm!an of the Merit Systems Protection Board” .

11 (2) Section 5315(66) of such title is amended by

12 striking out “Members, United States Civil Service Com-

13 mission”  and inserting in lieu thereof “ Members, Merit

14 Systems Protection Board” .

15 (3) Section 5315 of such title is further amended by

16 adding at the end thereof the following new paragraph:

17 “ (123) Special Counsel of the Merit Systems

18 Protection Board.” .
19 (4) Paragraph (99) of section 5316 of such title is

20 hereby repealed.
21 (d) The table of chapters for part II of title 5, United

22 States Code, is amended by inserting after the item relating

23 to chapter 11 the following new item:
“12. Merit Systems Protection Board and Special Connsel.—  1201”.

87 PEBFOBKANCE APPBAIflAL

Sec. 203. (a) Chapter 43 of title 5, United States 

Code, is amended to read as follows:
“ Chapter 43^PEEFOBMANCE APPRAISAL

^^SUBCHAPTEB I-OENEBAL PROVISIONS
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“4301. DefinitionjB,
“4302. Establishment of perfoimanoe ■ 
“4303. Actions based on t rformance.
“4304. ResponflibilitieB of Office of Personnel Management.
“4305. Regulations.

“§4301. Definitions

“ For the puipose of this subdiapter—

“ (1) 'agency* means—

“ (A) an Executive agen<y;

“  (B) the Administrative Office of the United 

States Courts; and

“ (C) the Government Printing Office; 

but does not include—

“ (i) the General Accounting Office;

“  (ii) the Central Intelligence Agency, the De

fense Intelligence Agency, and the National Secu

rity Agency, and, as determined by the President, 

an Executive agency, or unit fliereof, which con

ducts foreign intelligence or counterintelligence 

activities;

“  (iii) a goveniment corporation; and 

“ (iv) an agency or unit of an agency excluded
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from coverage of this subchapter by regulation of 

tlie Office of Personnel Management; and 

“ (2) ‘employee’ means an individual employed in 

or under an agency, but does not include—

“ (A) an employee outside the United States 

who is paid in accordance with local native pre- 

vailmg wage rates for the area in which employed ;

“ (B) an individual in the Foreign Service of 
the United States;

“ (C) a physician, dentist, nurse, or other em

ployee in the Department of Medicine and Surgeiy, 

Veterans* Administration, whose pay is fixed under 

chapter 73 of title 38;

“ (D) a. hearing esasMfieF an administrative 

h w  judge appointed under section 3105 of this title;

“ (E) an individual in the Senior Executive 
Service;

“ (F) an mdividual appointed by the President,
or

“ (G) an individual occupying a position ex

cluded from coverage of this ehaptcf subchapter 

by regulations of the Office of Personnel Manage
ment.

-uBftOooptablo performanoê  meam  perform-

««ee whieb fails ie  m eet establiohcd roquircmcntB m

ene 6F mere eRtieai eJemests 6f the jeb.

*‘ (3 )  'unacceptable performance' means perform

ance of an employee which fails to meet established per

formance standards in one or more critical elements of

6 such employee's position.

7 § 4302. Establishment of performance appraisal systems

8 (a) Each agency shall develop one or more perform-
9 ance appraisal systems which—

“ (1)
ance of employees;

“ (2) encourage employee participation in estab- 

ives standards; and

40

(3) use the results of perfonnance appraisals as 

a basis for training, rewarding, reassigning, promoting, 

dcmotingy reducing in grade, retaining, and separating

10

11

12

13

14

15

16

17

18 “  (b) Under such regulations as the Office of Personnel

19 Management shall prescribe, each performance appraisal
20  system shall provide foi--

22 « » ? % « « « « * «

25 i



1 i L ^  Fcoogniidng ftfi4 g e W fe g  empleyeeB -wheee

2 porfogmcuaoo ee wanfOPtoj
3  aaeifl̂ Bg omployoeo wbeee porfornionee w ta-

4 fheeept€bWe*eifi^^W¥eiaad

5 goofloigaing; domotang, w  flop ow ^  €B̂ -

6 pieyeee wbeae porionnojaoo eeafeiattefl te be uncwooptftblfe

7 *'(1) establishing performance standards for each
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^̂ (2) commmicating such standards to such em-

10 phyee at the beginning of an appraisal period and in-

11 dicating to the employee at such time which of such

12 standards are for criticd elements of the employee's

13 position;
14 '‘ (3) evaluating such employee during such period

15 on such standards;
16 *‘ (4) recognizing and rewarding employees whose

17 performance so warrants;

18 “ (5) assisting employees in improving unacceptable

19 performance; and

20 *'(6) reassigning, reducing in grade, or separating

21 employees who continue to have unaccepUAk perform-

22 once.
23 ^  4 m  Actiene bftsed en nnacccptoble pcrfownonee

24 Sttbjeefe to ]^pevi«ei» 6f t o  eeetiesy ^

1 el aaagea^ fiftfty «* demete er wmwe e« employee

2  ŵheee porfoymonee ie taa îOoptaMor
3 «(b).ABempleyeefittbjeefete4emefeieaef fe»e¥ fllfre»

4 tbee»viee«Bdeftbifl6eetieB»eBlitle4te—

g 11(4). ft* leart 8 0  daysi a4¥afiee fiotiee «l

6 4fee pwpesed ftrtiea itetifies the ^peete4 Btaa4-

7 ft,4 el perfoMBflaee «a4 4fee ebfee€ »  tfee CT^ley-

8 ee^ fetfamaaee »  aatuwoptoblei

9  ae ftttweey eg foproocntotivoj 

ft^tetbeaetieeefalJyaBdiawntia^

11(4 ). a» opportunky 4wBg Ae aetiee pefie^ *e

22 domonotinfeo aoocpta^e porfoimnnefr? ead
13 ii(^dw4tteBdeei«0»wyebBtete8^f«6fieBflf»

14  tbe doekieB a«d wbiAy i^eee pfoposod ^  ^  agea^

15  beady bae bees coneoired ia by « »  cmpI<yoe is ia a

16 b i ^  pooidea tbaa ^  employee ^  propeoed tbe

17 ftetioftr

18 ^He)- 5be bee4 el e» ageaey mayy «ader rcgqloiaoDfl

1 9  proseribcd h f  saeb ogeaey bead; estead ^  a e ^  peiied

20 «ad«? subscefe» -{b}- el t o  se e to  fw aet »w e  tbaa 30

2 1  4aysr A a  agea^  bead fflay «Etead saeb ft a e t o  period lef

22 ffiofe tbaa 80 days oriy ia occordiMaee rcguktaoas issaed

23  by tbe Offiee el Porooimcl Mtmogomen^ dceigion to

2 4  Feteffiy feBftO¥ey ef deatete employee be aaade

25  80 days altef tbe dette ol ^  ospiration el tbe notioc period

42



43

a»4 Iftfce iate adeetart Mares ^  pcrferm accept ■ 

ftbiy daring tbe 1' year efiifog e» tfee 4€bte gr whieb

ft ifl oonMoaeneed?

44

> agoQoŷ fl prooedujeB oonteined effe? M

^44)- B  fie dotiop is t e t o  bcoQpUflo ef porforaattnoo 

in^rovomont darisg tfee a A e  period a»d ^  ompleyoe'fl
___f_- Tjm-L- r--KT.-ri-n- Iv1 X y% «rTrxf*<w ■f»<yvw*>rfcpOnQiTTiliinflB . OtMrCrPtltig iTt? tUMXyUUliUiU tttt WTO ytJnir iiVIil

tfee date ef ^  written ad¥fmee notioc pi?e-vided Hfider s«b- 

scetiwt -(b)- el tfeis soetieH,- es^' eetey w  e&er notatien ef 

^  unftoocptoMe porformoiKK? sbell be romovod hem effiekd

A a  employee wfee is a prGfcronoo oligibfe e f  is 

is ^  competitive scrvieo €»d who fees feeea demoted or 

remoyed imdef ^  providoBO of Gubaoction -{b)- ^  tfeis eee- 

tion niQ#y appcoiL tlio ctction to the Merit Syoteme Proteotion 

Seeffdr ¥be appeal sbaB fee ebndueted &  oceordaaee witfe 

^  proecduies catabliolied m  seeto  WOi ef tfeis Me? 

appeob  office s M  oondact ae cvidontiary hearing orfy y 

"tbcje €H=e dioputcfl conocrning material: issaes of faet reqairing 

prcQcntatioa of ĉ Hdeneor ^ e a  feeie is fio genuine issae 

6fl to a«y material faety ^  appeals offieer sfeaS ^a»t a 
eafflfflftiy d e « ^  fof ^  PBF  ̂efi^tled to deeisies «6 

a ffiatter of kwr 5fee dooisiea of tbe ogcHcy sfeatt fee sas- 
teiaed ^  tbe oppeato offieef a^ess tbe employee flbowa

24

3 ^  demotion &p romo¥«l was feased ^  di»-

4 « ™ a t i t o  prebiMted fey seetiefi 3 m (fe H ^  ^
5 ^ ^ O F

/Q\ 4-Û J 4-̂  J1 nrhl— to  I ttitj UCinUiUU rv UCxxxUtt? Vr JTUUIVTT? iTTXo wtttx-

7 *ra«y weepriMoaer

8 “ § 4305. Actions based on unacceptable performance

9 Subject to the provision of this section, an agency

10 Tfiay remove or reduce in grade an employee for unacceptable

11 performance.

12 ‘*(b) An employee whose removal or reduction in grade

13 is proposed under ihis section is entiUed to—

14 *‘ (1) 30 days' advance written notice of the pro-

15 posed action which identifies—

16 “ (A ) the instances of unacceptable performance

17 by the employee which occurred during the 1-year

18 period ending on the date of the notice and on

19 which such action is based; and

20 '*(B) the critical elements of the employee's

21 position involved in such instances of unacceptable

22 performance;

23 “ (2) be represented by an attorney or other
24

ISD

repr

“ (3)  reply to the notice ordUy and in utriling;



1  "(4)  an opporlunUy during the notice period to

2 demonstrate aooeptable performatwe; and

3 *‘(S) a written decision whichr-

4 •*(A) specifies the instances of macceptable

5 p^fwmance by tĥ  employee and on whkh the 

Q reduction in grade or removal is based, and

rj *‘ (B) unless proposed by the agency head, has

8 been concurred in by an employee who is in a

9 higher position than the employee who proposed the

10 action.

11 *‘ (c) An agency may, under regulations prescribed by

12 the head of such agency, extend the notice period under sub-

13 section (b)(1) of this section for not more than 30 days.

14 An agency may extend such notî se period for more than

15 30 days only in accordance with regulations issued by the

16 Office of Personnel Management. The decision to retain, re-

17 move, or reduce in grade an employee—

‘Y l j  shall be made within 30 days after the date of

19 the expiration of the notice period, and 

2Q *‘ (2) may be based <mly upon those instances of

21 unacceptable performance by the employee for which

22 the notice and other requirements of this section are com-

23 plied with.

24 “ (d) If  no action is taken because of performance imr

25 pr(wement by the employee during the notice period arid

1  tu  cmtimus to be dcceplaUe for

2  one year from Ae daU of the uyntten P'«-

3  imfei under (h)(1) of any entry
4 „  other nmtion of tU umuxepUMe performance for whidi

5  aoHm wa, propoud tender On. section >haU be removed

6 from agency records r d a ^  to mchempUmee.

7  "(e) An employee who u  a preference etigOiU or «
8 tn the competUi»e«>roice and who has been reduced in grade

9  or remmed under the prmuUmi of nibsecUon (b) of ihu
10 .ectim may appeal the action to the MerUSyelem, Protection

1 1  Board. The appeal ehaU be eondueUd in accordance unth

12 the appdUOe rocedur^ eetoUished in section 7701 of tkU

13 title.
14 “  (f) TIm section does not apply to—

15 “ (1)
16 held of a soperruor who has not completed the proha-

17 tionary period mder section 3321 (a) (2) of this title

IS in an initial supervisory position.
19 “ (2) the separation or 4effl0^r«fuc«u>»tn^iwfc

20 of an individual in the compefilive service vrho hw set

21 ee^ eted  i» serving a probationaiy or trial period or

22 who has not completed one year of coirent continuons

23 employment onder other than a temporary appointment

24 limited to one year or less, of
25 “  (3) the separation or demotic  reduction in grade

26 of an individnal in the excepted service who has not com

4A
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1
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3

4

5

6

8

9

10

11

12

13

14

15

16

17

18

19

20 

21

pleted one year of current continuous employment in 

the same or similar positions.

“§4304. Responsibilities of the Office of Personnel Man

agement

“ (a) The OflBce of Personnel Management shall make 

technical assistance available to agencies in the development

“ (b) If the Office of Personnel Management determines 

that a system does not meet the requirements of this sub

chapter (including regulations prescribed under section 

4305), tie Office of Personnel Management shall direct the 

agency to implement an appropriate system or to correct 

operations under the system, and any such agency shall 

take any action so required.

“§4305. Regulations

“The Office of Personnel Management may prescribe 

regulations to carry out the purposes of this subchapter.” 

(b) The item relating to chapter 43 in the table of 

chapters for part III of tide 5, United States Code, is 

amended by striking out “ Performance RatinK”  and inserting 

in lieu thereof “ Performance Appraisal” .

ADVEBSB ACTIONS 

S b o . 204. (a) Chapter 75 of tide 5, United States 

Code, is amended by striking out subchapters I  and I I  and 

inserting in lieu thereof the f o l l o ^ g :

1 “ SUBCHAPTER I—SUSPENSION FOR m  1 4  DAYS

2 OR LESS

3 “ §7501. Definitions

4 “For the purpose of this subchapter—

5 “ (1) ‘employee’ means an individual in the com-

6 petitive service who bas cwapletod is not serving a pro-

7 bationary or trial period under an initial appointment

8 6f as a suporvisCT of moaagef  or who has completed 1

9 year of current continuous employment in the same or

10 similar positions under other than a temporary appomt-

11 ment limited to 1 year or less, but does not include—

12 “■(■A )- an individual in the Senior Executive

13 Service; ejF

1 4  “ (Bf  a» individual occupying a position

15 eluded feem coverage of this subehoj^ r  by regular

16 tiea ei ^  Office ef PcreeMtel MaBag<fflacBH

17 “ (2) ‘suspension’ means the placing of an em-

18 ployee, for disciplinary reasons, in a temporary status

19 without duties and pay.

20 “ § 7502. Actions covered

21 “This subchapter applies to a suspension for 1 4  days

22 or less, but does not apply to a suspension under section 7532
23 of this title or an action initiated nnder scofcion 304 el S>e-
24 orgoniggtiea Numbered 3  ef 1078. section 1206 of this

48



1 “§ 7503. Cause and i>rocedure
2  “ (a) Under regulations prescribed by the OflBoe of

3  Personnel Management, an employee may be suspended for

4  80 days or less only for such cause as will promote the

5 efficiency of the service.

g “  (b) An employee against whom a suspension for 8 0 1 4

7  days or less is proposed is entitled to—

8 “ (1) ft an advance written notice stating the ape-

9  cific reasons for the proposed action;

1 0  “ (2) a reasonable time to answer orally and in

11 writing and to funiish affidavits and other documentary

12 , evidence in support of the answer;

13 ‘‘ (3) be aoGompamed represented b y  an attorney o r

14  other representative; and

15 “ (4) a written decision and the specific reasons

16 therefor at the earliest practicable date.

17 “ (c) An agency may provide, by regulation, for a hear-

18 ing which may be in lieu of or in addition to the opportunity

19 to answer provided urder subsection (b)(2) of this section.

20 *‘ (d) Copies of the notice of proposed action, the answer

21 of the employee if written, a summary thereof if made orally,

22 the notice of decision and reasons therefor, and any order

23 effecting the suspension, together with any supporting ma-

24 terial, shall he maintained by the agency and shall be fur-

25 nished to the Merit Systems Protection Board upon its re-

49
2 quest and to tlie individual affected upon such individuaVa

2 request.

3 “ § 7504. Regulations
4  “The Office of Personnel Management may jprescribe

5  regulations to carry out the purposes of this subchapter.

6  “SUBOHAPTER H-RBMOVAL, SUSPENSION FOR

7  MORE THAN 80 U  DAYS, REDUCTION IN

8  GRADE OR PAY, OR FURLOUGH FOR 30 DAYS

9  OR LESS

1 0  “ §7511. Definitions; application

11 ** (fi-) purpose of this subchapter—

12  “ (1) ^employee’ means—

13  “  (A) an individual in the competitive sei’vice

24  who hfts oomplotod is not serving a probationary'̂  or

1 5  trial period under an initial appointmen. er as ft

10  ouperviaef  er maaagcr or who has c/»iiii>letcd 1

17  year of current continuous employment under other,

18  than a temporary appointment limited to 1 year or

19  less; and

2 0  “ (B) a preference eli^ble in an Executive

21  agency in the excepted service, and a preference

22  eligible in the United States Postal Service Mid 

- 3  the Postal Rate Commission, who has completed one

2 4  year of current continuous sendee in the same or

25  similar positions;

50



61 52
1 " (2) ‘suspension’ has tĥ  iiieanlng as set forth In 1 “ (c) The Office of Pei'sonnel Management may provide
2 section 7501 of this title; 2 for the application of this subchapter to any position or
3 “ (3) ‘grade’ means a level of classification under 3 group of positions excepted from the competitive service by
4 a position classification system; 4 regulation of the Office of Pei’sonnel Mana'^ement.
5 “ (4) ‘pay* means the rate of basic pay fixed by 5 “§7512. Actions covered
6 Jaw or administrative action for the position held by 6 “This subchapter applies to—
7 an employee; and 7 “ (1) a removal;
8 “ (5) ‘furlough’ means the placing of an employee 8 “ (2) a suspension for more than 3014 days;
9 in a temporaiy status without duties and pay because 9 “ (3) a reduction in grade;

10 of lack of work or funds or other nondisciplinaiy reasons. 10 “ (4) a reduction in pay el m  amount oxoocdipg
11 “ (b) This subchapter does not apply to an employee— 11 ^ e  step ef ^  employee’s grade of 3 pcreont ef ^
12 “ (1) whose appointment is required to be con 12 ^ployoc’fl haeie pay; and
13 firmed by, or made by and with the advice and con 13 “ (5) a furlough of 30 days or less;
14 sent of, the Senate; 14 but does not apply to—
15 “  (2) whose position has been determined to be of 15 “ (A) a suspension or removal under section 7532
16 a confidential, policy-determining, or policy-advocating 16 ef this M e j

17 character by— v f ^ 17 “ (B) a reduction in force action under section
18 IS 3502 of this title.
19 a position that it has excepted from the competitive 19 “ (C) the demetion reduction in grade of a super
20 service; or 20 visor who has not completed the probationary period
21 “ (B) lie  head of an agency for a position 21 under section 3321 (a) (2) of diis tide in an initiaJ
22 whidi is excepted from the competitive service by 22 supervisory position if such demotion reduction is to
23 statute; or 23 the grade held immediately before becoming such a
24 “ (3) whose position is in the Senior Executive 24 supervisor.
25 Service.
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1 “ (D) a domotaea reduction in grade or removal 1 “ (4) a written decision and the specific reasons

2 lindor SGotion 4303 of tliis title, or 2 therefor at the earliest practicable date.

3 “ (E) an aotion initiated under scotien 304 e{ » « - 3 “ (c) An agency may m  ite diBoroti^ provide by regu

4 orggmgatieg Pkaa Numbered § el sectim 1206 4 lation for a hearing which may be in lieu of or in addition to

5 of this title. 5 the opportunity to answer provided under subsection (b) (2)

6 “§ 7513. Cause and procedure 6 of this section.

7 “  (a) Under regulations prescri'bed by the Ofl&ce of Per 7 “ (d) An employee against whom an action is taken

8 sonnel Management, an agency may take an action covered 8 under this section is entitled to appeal to the Merit Systems

9 by this subcbapter against an employee only for such cause 9 Protection Board under section 7701 of this title.

10 as will promote the eflSciency of the service. 10 “ (e) Copies of the notice of proposed action, the answer

11 “ (b) An employee against whom an action is pro 11 of the employee when written, a summary thereof when

12 posed is entitled to— 12 made orally, the notice of decision and reasons therefor, and

13 “ (1) at least 30 days’ advance written notice, ex 13 any order effecting an advcrac action covered hj thî  sub

14 cept when there is reasonable cause to believe the em 14 chapter, together with the supporting material, shall be main

15 ployee has committed a crime for which a sentence of 15 tained by the agency and shall be furnished to the Merit

16 imprisonment can be imposed, stating the specific rea 16 Systems Protection Board upon its request and to the indi

17 sons for the proposed action; 17 vidual affected upon such individual's request.

18 “ (2) a reasonable time, but not less than ?  days, 18 *‘§7514. Regulations

19 to answer orally and in writing and to furnish affidavits. 19 “The OflSce of Personpel Management may prescribe

20 and other documentary evidence in support of the 20 regulations to carry out tiie purposes of this subchapter.

21 answer; 21 (b) The table of sections for chapter 75 of title 6,

22 22 United States Code, is amended by striking out all the items

23 other representative; and 23 preceding the item relating to subchapter H I and inserting

24 in lieu thereof the following:



I  “ Chapter 75^ADVERSE ACTIONS

‘‘SUBCHAPTER I-SUSPENSION OF 30 U  DAYS OR LESS 

“Sea
“7501. Definitions; application.
“7502. Actions covered.
“7603. Cause and procedure.
“7604. Regulations.

“SUBCHAPTER II—REMOVAL, SUSPENSION FOR MORE 
THAN 8© U  DAYS, REDUCTION IN GRADE OR PAY, OR 
FURLOUGH FOR 30 DAYS OR LESS

“7511. Definitions; application.
“7512. Actions covered.
“7513. Cause and procedure,
“7514. Regulations.”.

10 APPEALS

II Seo. 205. Chapter 77 of title 5, United States Code, is

12 amended to read as follows:

13 “ Chapter 77.—APPEALS

"Sec.
“7701. Appellate procedures.
“7702. Judicial review of decisions of the Merit Systems Protection 

Board.

“ § 7701. Appellate procedures

jry “ (a) An employee, or applicant for employment, may

18  submit an appeal to the Merit Systems Protection Board

1 9  from any action which is appealable to the Board under

20  any law, rule, or regulation. An appellant shall have the

2 1  right—te be accompanaod hf an emtBef eg e t o  rGprcgoatft-

2 2  tiver The appeal be prooossed ia aGCordaneo witb rega-

2 3  k ttos prcocribod by the Beetfdr
2  ̂ “ (1) to a hearing for which a transcript will he

25 kept; and . : -  - - - - - -
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1 **(2) to be represented by an attorney or other

2  representative.

3  Any such appeal shall be processed in accordance with

4  regulations prescribed by the Board.

5  “  (b) The Board may FefeF a»y ease appcoM e te it te

6 an appoafa offioor, w  a hearing oxaminor appoiatod

7 ooetien ^  t o  titley hear any case appealed to it

8 or may refer such case to an administrative law judge ap-

9 pointed under section 3105 of this title or other employee

10 of the Board designated by the Board to hear such cases.

11 The Board, administrative law judge, or other employee

12 (as the case may be) shall ma^e a decision—

13 “ - f i f  ea A e  F e e ^  after receipt of the written

14 representations of the parties and after opportunity for

15 a hearing under subsection (a ) (1 )  of this section, -j er

JLO 1191 W liO iv  ttttyTy ttrC im tW rn tr  WitSWSts xw ct TXy

17 ^ttmsg proocatiriiion ei  evidonee? altep oonduoting ea

18 ovidontiaiy hearing.-

j.if \^J uuuiuiTTix xn tfxro tiguuinr tnttwi tw  ssusfunimu irjr

^\j u lu  up^FVUSo UUiUCr T7T trottrtmr IjJutflttiiur trBroW txliU UliipiUVCU

21 flbeweAa*—

 ̂XT t»HV OK̂IXV/T O VXX VA wZXêP

23 oubotontioJly kapairod ̂  righto et ̂  omployoot

ouon titJvioiva wtso uaocu trtx tiitx̂ niixuicMivu jfr̂ r-
oc i__ __r>oŷ rt /l̂ x / t \xbOIvO« Dy 0O€nilOIi V-*-/ vr WttlO .SIMf;̂  trr



1 Boek 4eem eB  wae orhkm ry w  ooiprioiouBr

2  “ ( o ) ( l )  Subject to paragraph (2 ) of this mhaeolion,

3  the deomon of the agency shall he sustained wnder subseo-

4  tion (b) only if the agency's decision is supported by a prer

5 ponderance of evidence.

6 *'(2) Notwithstanding paragraph (1 ), the agency's de-

7 cision may not be sustained under subsection (b) if the

8 employee—

9  '‘ (A )  shows harmful error in the application of

10 the agency's procedures in arriving at such decision;

11  *'(B) shows that such decision was based on dis-

12 crimination prohibited by section 2302(b )(1) of this

13 tide; or r,

14 (C ) shows that such decision was not in accordance

15 with law;

16 “  (d) (1 )  Any decision under subsection (b) of tiiis seo-

17 tion shall be final unless a parly to the appeal or the Director

18 of the Office of Personnel Management petitions the Board

19 for a review within 30 days after receipt of the decision,

20 unless the Board, for good cause shown, extends the 30-day

21 period or reopens and reconsiders a case on its own motion.

22 One member of the Board may grant a petition or otherwise

23 direct that a decision be reviewed by the full Board.

24 proecduro The preceding sentence shall not apply if, by law,

67
1  a decision of a hearing oxamiaef an administrative law

2 judge is required to be acted upon by the Board.

3  '‘ (2 ) The Director of the Office of Personnel Manage-

4 ment may petition the Board for a review und^r paragraph

5 (1 ) of this subsection only if the Director is of the opinion

6 that the decision is erroneous and wUl have a substantial

7 impact on dvU service laws, rules, or regulations under the

8 jurisdiction of the Office of Personnel Management.

9 Subjeet te poroigraph el ^ie subeeetion,

10 ia the ease ef a«y eompkiat ef disefimiBOitiee which ttader
iT T T  ^  A ^  ^  n a n  q a a a ^vTWV "T XX fTX tnt? V'lTll ItlglltV JA.vV U iSVWU

JL̂  yov DvUi'y tS9 TVtpHrtyt* W7 T7C jtctsttx u y  tSro i w u t u j  tmz tPpptSEHD 

x o  tTtttucr uoTiguuu tt7 txtstBr txigmxiiiiiuvwmi m iim  u iu ti tztxtttTr

•iA /u \  ^  4.1.  ̂ a ^  iAn t t  q  nDtytzWtnx I X I \V/ vT Tiro V/lTfl X&̂ UtO TXCV fTt X17VX'
1 “i /1%\ \ AVI n V̂/V/W' X v7 \ ” / / CTttljr XntcSw t* uTTtTlOZvZX VXl UXU XTT̂TvZTZ vI" tyxz**" 

xo TSCttTv till >7TXtXT7IXCl!lXl Y H.Ut«I IllJf̂  tXO TtXty t̂ ii
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17

XO 1̂ 1 .fcXU TaOVCfs miHrjr ttt? nccBXTz tzBtxcr i x i jjt

UUA XX uiA AE ZABvIJItU UrLLUkJCVTvXwZZ XZ Tllty 1UX vJf VX OVVOCaCXv ZTTIr 3r«7CR7STK

20 empleymenty submits ^  dii)eriminati ^  eem^faot to ^
01 -^UC^Vi nlin l l  ^ / ? A  *1 £_  ■—X̂ I vmCSZ >jiHMf AMwV w W TEEVV9 Ẑ79vZtT7 TSXV v̂SXC0 XZBUv*

22 If the eom^flint is m i  resokcd to ^  aot^action et  &e
OO ^ Arv A-yKtixivixz av̂ iiÂ imiuuxv vT IT tui; uguiiujr imig ttt isnuu tfe tnttu tiix̂ laiuii

0 >l ATI xuiXluA JIasza. 4.1̂ ^TOTOIWIX W XtXIUZ T7T7 UtlJTtlj tCTO Û mpAflBlllUIP XXIUIJT trpptTttr XW7 UlU

25 BoardT 8oeh a» appeal must be oubmittcd within ^  dfijFS el

CD
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1 aetiee te ^  oomploinent el ^  ftg ea^  eg leBew-
2 » g  esfk«tiefi el ^  €0 ^  perie4 il tbe ftgeaey bas fe M

3  te isstte ft dcoiaiop ea the oomplftinfer Oass complointe el

4  diocrimmation may be pgeeesaed by ae effeafa eflieeg y g -

5 fittest tefegjdfttie-

6 V ‘ (^) jE?g«ai Employment Opporiuniiy Commis-

7 Sion maj/ 'delegate to the Merit Systems Protection Board

8 the authority to provide an employee with a preliminary

9 determination on the issue of discrimination whenever, as

10 part of a complaint or appeal before the Merit Systems

11 Protection Board on other grounds, the employee involved

12 alleges a violation of section 717 of the Civil Rights Act of

13 1964 (42 U.S.C. 2000e-16), the Age Discrimination in

14 Employment Act of 1967 (29 U.S.C. 631, 633a), or sec-

15 tion 501 of the Rehabilitation Aot vf 1973 (29 JJ.S.C. 791).

16 Nothing in the subsection shall be construed to authorize

17 the Equal Employment Opportunity Commission to dele-

18 gate the function of making a final determinaiion concerning

19 such issue of discrimination.l

20 “  (f) Momberg e| tbe Beftrd ftfi4 hcftring cxaminero er
21 ftppcftb  effieefs assigaed by the Beafd The Board, or an ad-

22 ministrative law judge or other employee of the Board desig-

23 naied to hear a case, m a y -
24 “ (1 ) consolidate appeals filed by two or more

25 appellants, or
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1 “ (2) join two or more appeals filed by die same

2 appellant and hear and decide them concurrently,

3 il tbe Beftird er tbe afpeala effieef? as tbe ease may be?

4 detcrmiHeg is its diseretioH if the deciding official or officials

5 hearing such cases are of the opinion that such action could

6 result in the appeals’ being processed more expeditiously

7 and such action would not prejudiee ^  parties adversely

8 affect any party.

9 ^4g)- Notwithstaadiag aey etbef provisioR el kwy as

10 employee wbe has bees d icotcd by as aeties appealable te

11 tbe Beof4 wbe alleges tbat disGriminfttieB prohibited

12 by seeti^ 2302 (b) -(jr) el this title was a basis ler tbe aetiea

13 eh€bH baive betb ^  issae el diaoriminati(« aad tbe appeal-

14 able aetiea decided by tbe Board ia ^  appeal deeisies undoF

j.c> rfit? Jjt7lLr(z~s Upuciltttu Ĵ lvUl5llUTUS>r

16 (g) Moiiibefs el ^  Board? hearing csamincjfsy

17 ftad appeals ofiieers assigned by tbe Beofd The Board, or an

18 administrative law judge or other employee of the Board

19 designaled to hear a case, may require payment by the

20 agency wbieb is ^  losing party te a procccdiag before (fee

21 Boafd, involved, of reasonable attorney fees incurred by an

22 employee, if the employee is the prevailing party and the
23 deciding ofiScial or officials determine that payment by the
24 agency is warranted. e »  tbe grounds tfeat tbe agcn«y*-g action
25 wae witbeat baoia #aefe er lawr

too



di

2  ti¥6 mcthodg fer eettfeg matters

1
Bttbjeefc te tbe €q̂ petiftfce

4  ^*(h) The Board may, by regulation, provide for one

5  or more alternative methods for settUng matters mhject to

6 the appellate jurisdiction of the Board which shall he appli-

7 Gable at the election of an employee who is not in a unit for

8 which a labor organization has been accorded exclusive recog-

9 nUion, and shall be in Ueu of other procedures provided for

10 und&r this section. A decision under such a method shaU be

11 final, unless the Board reopens and reconsiders a case at the

12 request of the Ofl&ce of Personnel Management under sub-

13 section (c) of this section.
The Merit Systems Protection Board may pre-

15  scribe regulations to cany out the purposes of this section.

16 “ § 77*2. Judicial review of decisions of the Merit Systems 

Yl Protection Board

18  “ (a) Any employee, or appUcant for employment,

19  adversely affected or aggrieved by a final order or decision

20 of the Merit Systems Protection Board may obtain judicial

21 review of such an order or decision.
22 “  (>>) A petition to review a final order or deciaon of the

23 Board shall be filed in the Court of Claims or a United States

24 eewt ^  Appeals dMrict court as provided in chapters 91

25 and 468; S5, respectively, of title 28. eteept lef Sed

is * e  »M ted States aktnet eearts m ier  seeBea ■71’! (o)
I e f t h e O ^ B i^ A e t e f 4 e « 4 - ( 4 8 y = S = e = 3 e e 6 » 4 » W 7

3 e a t e s e e t e W  of Age

^ Aet 1 « 6 ? -(s e  68M oH7 «

5 «f ms of this tMer Notwithstanding any other prowran 

g of law, any petition for review must he filed within 30 days 

^ after the dale the petitioner received notice of flie final

g order or decision of the Board.
g “  (o) In eases filed in the United States Court of Claims

10 or a United States eoart^Apperisrfirtricf court, the court

I I  shall review the edfflifiistoifive record for the purpose of

12  determining whether the findings we*e ftpKtfajy «

13  «o«Sj afid net are in accordance with law, and whether 

the proccdnres required by statute and regulations were

15  followed. The adminiDtmtwe findings of the Board are con-

16  elusive if supported by sabstaffltid the evidence in the a d r iA -

17  native record. If the court determines that further evidence

18  is necessary, it shaU remand the case to the Board. The

19  Board, after such further proceedings as may be required,

20  may modify its findings, and shaU file with the court the

2 1  record of such proceedings. The findings of the Board are

22  conclusive if supported by the evidence in the » i -

23  TninlnfTflifeive record as supplemented.

2 4  “ (d) 5he Birceter ^  ^  Offiee of Personal Mtmoge-

25 aent ^  “ y  ^

62
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1 Seftf4 fey ft petitiea for j«4ieiel feview «  tfee

2 Steves G e«ftef A p p i e r  tfee©i9tB6t^

3 il the ^geetef feagfees with ft legfd intcrprctftt o  fey the

4  Beasd ^  a kwy « !« ?  «*“ fegalaO^ iavelviBg pcrooimet

5 maaageffleftt e®4 ^  ŵfeiefe eaefe O f e  fees effieial fespea-

6 «fei%T 7/ the Directar of the Office of Personnel Management

7 determines, in his sole discretion, that the Board erred in

8 interpreting a civil service law, rule, regulation, or policy

9 directive affecting personnel management and that the Board’s

10 final decision or order will have a substantial impact on a

11 civil service law, rule, or regulation, the Director may file a

12 petition for judicial review of such order or decision in the

13 United States District Court for the District of Columbia.

14 In addition to the named respondent, the Board and all other

15 parties to the proceedmgs before the Board shall have the

16 right to appear in die proceeding before the Genffe ef Ap-

17 pealsr court. The granting of the petition for judicial review

18 shall be at the discretion of the Geert el Appcalsi court.'.

19 TECHNIOAIi AND CONFORMING AMENDMENTS

20 Sec. 206. Seetiee SMS ef title States Gede;

21 is omondcd—
22  - ( i f  by steifeifig e«t at ^  ead ©f paragraph

23
24 ^  by Btrifeifig e«t ^  ?e«e4 ftt ^  ead e{ pa*ar

25 -(4>- a«d

 ̂ - (g f  fey ftddiag ftt the €ftd t h W  the foHewiag »ew

2 paragraphs
3 » (# )-dft fifiai efders el the Merit feetee-

4  tiw Beafd exeept as provided h r  is scetiee 7703 (fe)-

5 ^ title§A

6 TITLE III—STAFFING

7 VOLUNTEER SERVICES

8 Sec. 301. (a) Chapter 31 of title 5, United States

9 Code, is amended by adding at the end thereof the following

10 new section:

11 “ § 3111. Acceptance of volunteer service

12 “ (a) For the purpose of this section, ‘student’ means

13 an individual who is enrolled, not less than half-time, in

14 a high school, trade school, technical or vocational institute,

15 junior college, college, university, or comparable recognized

16 educational institution. An individual who is a student is

17 'deemed not to have ceased to be a student during an

18 interim between school years if the interim is not more

19 than 5 months and if such individual shows to the satisfaction

20 of the Office of Personnel Management that such individual

21 has a bona fide mtention of continuing to pursue a course

22 of study or training in the same or different educational
23 institution during the school semester (or other period into
24 which the school year is divided) immediately after the

25 interim .

fcO
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1  "  (b) Notwithstanding seetie» ef My «ec-

2  tim 3679(b) of the Bevised StatuUa (31 V.S.G. 665(b )),

3  the head of an agenqr may accept, subject to regulations

i  issued by the Office of Personnel Management, voluntoiy

5 service for the United States if the senrice-
6 «(1)  is performed by a Student, with the penmssion

7  of the institution at which the student is enroUed, as

8 part of an agency program established for the purpose

9  of providing educational experiences for such students;

JO “ (2) is to be uncompensated; and

1 1  “  (3) w #  «et be used to diî )lt>ee omployofc

12 wovM not, under the facts and drettmstancea, be per-

13 formed by an employee in the absence of such voluntary

14  service.

15  “ (c) An individual who provides voluntary service

16 under subsection (b) of this section shall not be considered 

n  a I'ederal employee for any purpose other than for par-

18 poses of chapter 81 of tlus title (relating to compensation

19  for injury) and sections 2671 through 2680 of title 28

20 (relating to tort claims)

21  (b) The analysis of chapter 31 of tiHe 5, United States

22 Code, is amended by adding at the end thereof the following

23 new item:
“3111. Acceptance of volunteer service.”

65 1  d b f i k i t i o n b  b b i ^ t i k o  t o  p b b f e b e b c b  b u o i b i ^ s

2 tsso - 302. Section 2108 of title 5, United States Ck.de,

3  is amended—
[  (1) striking out “ and”  at tJie end of para

graph (2 ),
[  (2) by inserting in paragraph (3) after means 

the following: except as prodded in paragraph (4)

of tlus sabsection” ,
[  (3) by striking out the period at the end of para- 

graph (3) and inserting in lieu thereof a semicolon; 

and
I  (4) by adding at the end thereof the foUo™g

new paragraphs:
(4) except for purposes of chapter 75 of this 

title, ‘preference eUgible' does not include a retired 

member of the armed forces unless—
(A) the individual is a disabled veteran; or 

f  “ (B) the individual retired bdow the rank of 

major or its equivalent; and

(5) ‘retired member of the armed forces* means 

a member or former member of the armed forces who 

is entided, under statute, to retired, retirement, or re

tainer pay on account of service as such a member. .
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1 [ noncompetitive appointment of certain disabled

2 VETERANS

3 [S ec. 303. (a) Chapter 31 of title 5, United States

4 Code, is amended by adding at the end thereof the following

5 new section;

6 [ “ §3112. Preference eligibles; disabled; noncompetitive

7 appointment

8 [ “ Under such regulations as the Office of Pei'soiinel

9 Management may prescribe, an agency may make a non-

10 competitive appointment leading to conversion to career or

11 career-conditional employment of a disabled veteran who

12 has a compensable service-connected disability of 50 per-

13 cent or more, or is enrolled in or has successfully completed

14 a course of job related training prescribed by the Adminis-

15 trator of Veterans’ Affairs under chapter 31 of title 38.” .

16 [ (b )  The analysis of chapter 31 of title 5, United States

17 Code, is amended by addmg at the end thereof the following

18 new item:
£“3112. Preference eligible; disabled; noncompetitive appointment”.

20 [ examination, certification, and appointment of

21 peefeeence eliqibles

22 [S ec. 304. (a) Chapter 33 of title 5, United States

23 Code, is amended by adding after section 3303 the following

24 new seodon:

68

1 [ “ § 3303a. Preference eligibles; appointment; time limit

2  [ “  (a) Eor the purpose of this subchapter—

3  [ “ (1) the status of an individual, who is not a re-

4  tired member of the armed forces, as a preference eligi-

5 ble under section 2108 (3) (A) or (B) of this title for

6 purposes of preference in consideration for appointment

7 shall terminate at the end of the 10-yeax period begin-

8 ning on the date of such in^vidual’s separation from

9 active duty in the armed forces; and

10 [ “ (2) the status of an individual as a preference

11 eligible under section 2108(3) (A) or (B) of this

12 title, who is a retired member of the armed forces and

13 who retired below the rank of major or its equivalent,

14 shall terminate at the end of the 3-year peiiod begin-

15 ning on the date of such, individual’s separation from

16 active duty in the armed forces.’'.

17 [  (b) Section 3305 of title 5, United States Code, is

18 amended to read as follows:

19 [ “ §3305. Competitive service; preference eligibles; appli-

20 cations

21 [ “ On the applieatioag application of a preference eligible

22 a competitive examination shall be held for any position for

23 which tiicre is an appropriate list of eligibles.".
24 [ ( c )  Section 3309 of title 5. United States Code, is

25 amended to read as follows:



1  |;“ §330». Preference eliglbles; e»«minati«™: «ddtti«nri

2  credit for
3 [ “  (a) M o ie n o o  diglbles shall be rofcn’ed for appomt.

4 ment according to the regulations issued under section 3318

5  (d) of this title. A  preference eligible who quaMes in an

6 eiianunation for entrance into the competitive service is

7  entitled to additional points above the individuaJ’s earned

8 rating, as follo-ws:
9  1 ‘ (1) >uhiea to section 3303a of this liÔ , a pref-

10 erence eUgible under section 2108 (3) (A ) or (B) of

11 tWs title—5 points; and
12 t “  (2) a preference eligible under section 2108 (3)

13 (0) -  (G) of this title-10 points.
14 V  (^) ^  preference eligible under section 2108 (3) (0)

15 of this title who has a compensable servico.»nnected dis-

16 abUity of 10 percent or more, shall be placed at the head of

17 the list of eligibles, except that in the case of scientific « id

18  professional positions in GS^9 or higher, the eUgible shaU be

19  placed on the Ust of eligibles in flie order of the eUgible’s

20 rating, including points added under p .««rap h  (2) of sub-

21  section-{b)-
22 L“ (c) ^  preference eli-

23 gibles are entitled to comparable preference
2 ,  [  (d) Section 3814 of title 5, United States Code, is 

5i5 amended by striking out “ Oi.U Service Commission”  »>d

69 1 inserting in lien thereof “ Office of Personnel Management”

2  a„d by striking out in the order named by section 3313

3 of this title” .
4  [  (e) Section 3315 of title 5, United States Code, is

5 amended—
5  [ ( 1 ) in the first sentence of subsection (a) by

7 striking out in the order named by section 3313 of

8 this title” ;
9  £ (2) in the second sentence of subsection (a ), by

10 striking out “CivU Service Commission”  and inserting

11 iu Ueu (hereof “ Office of Personnel Management” ; and

12 [ ( 3 )  m the first sentence of subsection (b ) , by

13 striking out “ Commission”  and inserting in lieu thereof

1 4  “ Office of Personnel Management” .

15 t  (f) Section 3317 (a) of title 5, United States Code, is

amended to read as follows:
17 [ “  (a) The Office of Personnel Management shall pre-

18  scribe regulations for the referral of eligibles to a nominat-

19  ing or appointing authority for consideration for appoint-

2 0  ment to eadi vacancy in the competitive service. .

21 [  (g) Section 3318 (a) of title 5, United States Code, is

2 2  amended to read as follows:
23  i;“  (a) The nominating or appointing autiiority shaJl

2 4  select for appointment to each vacancy from the Ughest 7

25  eligibles available for appointment, unless the Office of Per-

TO



1  sonnel Management determines that another referral and

2 selection procedure is appropriate,” .

3  [  (h) Section 3318 of title 5, United States Code, is

4  amended by adding at the end thereof the following new

5 subsection:

6 [ “ (d) The Office of Pei-sonnel Management may pre-

7  scribe regulations for the referral and selection of qualified

8 eligibles.” .

9  [  (i) Section 3321 of title 5, United States Code, is

10  amended to read as follows:

11 [ “ §3321. Competitive service; probations; period of

12 [ “  (a) The President may take such action, including

13 the issuance of rules, regulations, and directives, as shall

14 provide as nearly as conditions of good administration war-

15 rant, for a period of probation—

16 [ “ (1) before an appointment in the competitive

17 service becomes final; and

18 [ “  (2) before initial appointment to a supervisory

1 9  or managerisd position becomes final.

20 [ “  (b) An individual-

2 1  [ “ (1) "̂ 0̂ trainsferred, assigned, or pro-

22 ' moted from a position to a supervisory or managerial

23 position, and
24 [ “  (2) who does not satisfaotorily complete the pro-

72

1  bationaiy period under subsection (a) (2) of this

2 section,

3  shall be returned to a position of no lower grade and pay

4 than the position formerly occupied by the individual.

5 Nothing in this section prohibits an agency from instituting

6 an adverse action against an individual servmg a probation-

7 ary period under subsection (a) (2) for cause unrelated to

8 supervisory or managerial performance.” .

9 [ ( j )  Section 3326 of title 5, United States Code, is

10 amended-^

11 [  (1) in subsection (b) (1), by striking out and,

12 if the position is in the competitive service, after ap-

13 proval by the Civil Service Commission” ; and

14 [  (2) in subsection (c ) , by striking out “ , or the

15 autiiorization and approval, as the case may he,**.

16 [  (k) The followmg sections of chapter 33 of title 5,

17 United States Code are repealed:

18 [ ( 1 )  section 3313 (related to registers of eli^-

19 bles); and

20 [  (2) section 3319 (related to members of family

21 restriction).

22 [(1) The analysis for chapter 33 of title 5, United
23 States Code, is amended—
24 [  (1) by inserting after tiie item relating  ̂to section
25 3303 the fo l l o w in g  n e w  i t e m :

to
0 5
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«8808fl. Proforenco eligibles, appointment; time limit.**;

1 [  (2) by amending the item relating to section 3305

2 to rea4 as follows:
“ 8805. CompotitivoBemcojprofoi-encodigiblesiflpplicationfl” ;

3 [ ( 3 )  by amentog the item relating to section

4 3809 to read as follows:
“ 3809. Preference eligibles; examinations; additional credit for.” ; and

5 [  (4) by Striking out the items relating to sections

6 3313 and 3319.
7 pJETBNTION PEEPEBENOB

8 [S eo . 305. (a) gection 3501 (a) of title 5, United

9 States Code, is amended—

10 L (l) by striking out “ and” at the end of para-

11 graph (2 ).
12 n (2) by striking out the period at the end of pam-

13 graph (3) and mserting in lieu thereof and” , and

1 4  1 (3 ) by adding at the end thereof the following

15 new paragraph:
16 L“ (4) ‘employee with limited preference’ means

17 any preference eligible whe is a vctcnm (other than a

18 votcrQa preference eligible under section 2108 (3) (C )-

19 (G) of this title or subsection (a) (3) (A) of this

20 flection).”

21 [  (b) Section 3502 (b) of title 5, United States Code,

22 is amended to read as follows;

73 1  [ “ (b) (1) An employee with Umited preference is en-
2 titled to nulitary preference in retention under this section

3 only during the 3-year period following the date of sudi

4 employee’s initial appointment in or under an Executive

5  agency, or if later, during the 3-year period following the

6 date of such employee’s initial return following a leave of

7 absence during which such employee was performing active

8 service in the armed forces.

9  [ “  (2) Any employee wifli limited preference who is no

10 longer entitled by reason oJ paragraph (1) of this subsec-

11 tion to nuKhuy preference is entitled to credit for 5 addi-

12 tional years in computing su<* employee’s length of service

13 for purposes of subsection (a) of this section.’

1 4  [ ( c )  Section 3502(a) (2) of titie 5, United States

15 Code, is amended h f  BtrifciBg ««* “ 8601 (o) (*K^ aisd » -

16 e»tiBg i»  Be* {4¥ ^  U> read as / o W

17 l “ (2) mrntary preference, aOtjeet to eubsecthn (b)

18 of thi» section and section 3501(a) (3) of Ihu tiOe;” .

19  [  (d) Section 3502 of tifle 5, Umted Stales Code, is

20 further amended by adding at flie end thereof the foUowing

21 new subsection: e —
22 t “ ( c ) , An employee who is entitled to retention pref-
23 erence and whose performance meets a standard of adequacy

24 under a perfonnance appraisal system implemented under



1 chapter 43 of this title is entitled to be retained in preference

? to other competing employees.” .

3 [ (e )  Section 3503 of title 5-, United States Code, is

4 amended—

5 t ( l )  in subsection (a), by striking out “each

6 preference eligible employed” and inserting in lieu

7 thereof ' ‘each competing employee” ; and

8 [  (2) in subsection (b) by striking out “ each pref-

9 erence eligible employed” and inserting in lieu thereof

10 “each competmg employee. ’ ’. J

11 TRAINING

12 Sec. 306. Section 4103 of title 5, United States Code,

13 is amended by inserting “ (a) ” before “ In order to increase”

14 and by adding at the end thereof the following ne<w

15 subsection:

16 “ (b) (1) Notwithstandmg any other provision of this

17 chapter, an agency may train any of its employees to pre-

18 pare such employee for placement in another agency if the

19 head of the agency determines that such employee will

20 otherwise be separated under conditions which would en-

21 title such employee to severance pay under section 5595

22 of this title.
23 “ (2) Before undertaking any training under this sub-
24 section, the head of the agency shall obtain verification from

75

1  the Office of Personnel Management that there exists a rea-

2 sonable expectation of placement in another agency.

3 “ (3) In selecting an employee for training under this

4 subsection, the head of the agency shall consider—

5 (A) the extent to which the current skills, knowl-

6 edge, and abilities of the employee may be utilized in

7

76

8 “ (B) the employee’s capability to learn new skills

9 and acquire new knowledge and abilities needed in the

10 new position; and

11 (C) the benefits to the Government which would

12 result from retaining competent employees in the Fed-

13 eral service.” .

14  TBAVEL, TEANSPOETATION, AND SUBSISTBNCB

15 Sec. 307. Section 5723(d) of title 5, United States

16 Code, is amended by striking out “not” .

17 EETIEEMBNT

18 Seo. 308. Section 8336 (d) (2) of title 5, United States

19  Code, is amended to read as follows:

20 “  (2) voluntarily, during a period when the agencgr

21 in which the employee is serving is undergoing a major

22 reorganization, a major rednction-4n-force, or a major

23 transfer of function, as determined by the Office of Per-

24 soimel Management^ and such employee is serving in a
25 geographic area designated by the Office;".
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3̂ [ extension of 7BTBBANS BBADJU8TMBNT 1

2 appointment authobity 2

3  tSEO. 309. Section 2014 (b) of title 38, United SfcateB 3

4  Oode, is amended to read as follows: 4

5 |;“  (b) To further this policy, veterans of the Vietnam 5

6 era shall be eligible, in accordance with regulations which 6

7  the Office of Personnel Management shall prescribe for vet- 7

8 erans readjustment appointments and subsequent career- 8

9  conditional appointments, under tihe terms and conditions of 9

10 Executive Order Numbered 11521 (March 26, 1970), ex- 10

11  cept that these appointments may be made up to and inolud- 11

12 ing GS-7 level or the equivalent and, for disabled veterans. 12

13 the fourteen years of education limit shall not apply. Notr 13

14  withstanding any limitations with respect to the period of 14

15  eligibility as prescribed in Executive Order Numbered 11521, 15

16  a veteran of the Vietnam era who was eligible for appoint- 16

17 ment under that Executive order on April 9, 1970, or a vet- 17

18 eran of the Vietnam era who was separated on or after that 18

19  date, may be appointed at any time. No veterans readjust- 19

20 ment appointment may be made under authority of this sub- 20

21 section after September 30,1980. *3 21

22 [ effective date 22

23 [S ec. 310. The amendments relating to the following 23

24 sections of title 5, United States Code shafl take effect on 24

25 October 1, 1980: 25

[ (1 )  section 2108 (4) and (5),

[ ( 2 )  section 3303a,

[ ( 3 )  section 3305, and 

[  (4) section 3309-3

•k -k *  *  *
(This committee p r in t  proposed to  s t r ik e  

a l l  i f  t i t l e  IV o f  the in trodu ced  b i l l  and 
in s e r t  the new m atter which appears in  
in t a l i c  on pages 1 3 0 -1 7 2 .)
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1
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3
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6

7
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9

10

11

12

13

14

15

16

17

18

19

20 

21 

22

23

24

TITLE IV —S E N lO n E X E C U T IV E  SERVICE

GENERAL PROVISIONS 

Sec. 401. (a) Chapter 21 of title 5, United States 

Code, is amended by inserting after section 2101 the follow

ing new section:

**§ 2101a. The Senior Executive Service

**The ‘Senior Executive Service* consists of Senior

2 Executive Servicc positions (as defined in section

2 313 2 (a )(2 ) of this title) r .

3  (h) Section 2102(a) (1 ) of title 5, United States Code,

4  is amended—

(1 ) by strikivfj out “ and" at the end of subpara

graph (A ) ;

(2 ) by adding ‘ 'and” at the end of subparagraph

(B );a n d

(3 ) by adding at the end thereof the following new 

subparagraph:

“ (C ) positions in the Senior Executive Serv-

123

(c) Section 2103(a) of title 5, United States Code, is

14 amended by inserting before the penod at the end thereof the

15 following: “ or the Sen io r Executive Service” .

16 (d) Section 2108(3) of title 5, United States Code, is

17 amended—

18 (1 ) by strrJdn  ̂ out the period at the end thereof

19  and inserting in lieu thereof a semicolon; and

20 (^) odding at the end thereof the following: “ but

21  does not include applicants for, or members of the Senior

22 Executive Service. ’ ’.

23 (e) The analysis for chapter 21 of title 5, United States

24 Code, is amended by inserting after the item rdating to
25 section 2101 the following new item :



124
^m oia. Tha Senior Ea>

1 AbTEORITY FOR EMPLOYMENT

2 S ec . 402. (a) Chapter 31 of title 5, United States Code,

3 is amended hy inserting after section 3112, as added by this

4 Act, the following new suhchapter:

5 ^^SUBCHAPTEB II—THE SENIOB EXECUTIVE

6 SERVICE

7 **§3131. The Senior Executive Service

8 “ (a) It is the purpose of this subchapter to establish a

9 Senior Executive Service in order to ensure that the manage-

10 meat of the Government of the United States is responsive

11 io the needs, policies, and goals of the Nation and otherwise

12 is of the highest quality. The Senior Executive Servi^ shall

13 he administered so as to—

14 '‘ (1 ) provide for a compensation system, including

15 saUries, benefits, and incentives, and for oth r̂ conditions

16

17

18

19

20

21

22

23

24

*‘ (2 ) ensure that compensation, retention, and tenure 

are contingent on managerial success which is to be 

measured on the basis of individual and organizatimuil 

performance (including such factors as improvements in 

quality of work or service, cost effunency, and timeliness 

of p&rformance) ;

“ (3 ) recognize exceptional accomplishment;

1

2

3

4

5

6

8

9

10

11

12

13

14

15

16 

IT 
18

19

20 

21

24

‘Y 4 ; enable the head of an agency to reassign senior 

executives to best accomplish the agenoj/s mission;

*‘ (5 ) provide for severance pay, retirement benefits, 

ar4 placement assistance for senior executives who are 

removed from the Senior Executive Service for non-

disciplinary reasons;

*‘ (6 ) protect senior executives from arbitrary or

capricious actions;

^*(7) provide for both program conlinuUy and pol

icy advocacy in the managemeni of public programs;

“ (8 ) maintain a merit personnel system free of im

proper political interference;

“ (9 ) ensure accountMUy for honest, economical,

and efficient Government;

**(10) ensure compliance with all applicable dvil 

service laws, rules, and regulations including those relat

ing to equal employment opportunUy, polUical activUy, 

and conflicts of interest; and

**(11) provide for the initial and continuing sys

tematic deodopment of higMy competent senior executives. 

**§3132. Definitions and exclusions

**(a) For the purpose of this subchaptei^

‘* (t) ‘agenci/ means an Executive agency, the 

Administrative Office of the United States Courts, and
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1

2

3

4

5

6

7

8 

9

10

11

12

13

14

15

16

17

18

19

20 

21 

22

23

24

the Government Printing Office, except that such term 

does not include—

“ (A ) a Government corporation;

“ (B ) the Central Intelligence Agency, the 

Defense Intelligence Agency, the National Security 

Agency, and any Executive agency or unit thereof 

which is designated by the President and which 

conducts foreign intelligence or counterintelligence 

activities; and

**(C) the General Accounting Office;

**(2) ‘Senior Executive Service portion' means 

any position in an agency which is in GS-16, 17, or 18 

of the General Schedule or in level IV  or V of the 

Executive Schedule, or an equivalent position, which 

(other than a position in the Foreign Service of the 

United States) is not required to be filled by an appoint

ment by the President, by arid with the advice and con

sent of the Smate, and in which an employee—

“ (A ) directs the work of an organizational 

unit;

“ (B ) is held accountable for the success of one 

or more specific programs or projects;

“ (C ) supervises the work of employees other 

than personal assistants;

is e

1

2

3

4

5

6

7

8 

9

10

11

12

13

14

15

16

17

18

19

20 

21 

22

23

24

‘senior executive' means o member of the 

Senior Executive Service;

‘career appointee' means an individual in a 

Senior Executive Service position whose appointment 

to such position or previous appointment to another 

Senior Executive Service position was based on—

“ (A )  approval by the Offix-e of Personnel Man

agement of the manageiial qualificalions of such 

individual; and

“ (B ) selection through a competitive staffing 

process consistent with Office of Personnel Manage

ment regulations;

“ (5 ) ‘limited term appointee' means an individual 

appointed under a nonrenewable appointment for a term 

of three years or less to a Senior Executive Service posi

tion the duties of which will expire at the end of such 

term;

“ (6 ) ‘limited emergency appointee' means an in

dividual appointed under a nonrenewable appointment, 

not to exceed 18 months, to a Senior Executive Service 

position established to meet a bona fide, unanticipated,
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• appointee’ means an individual in
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“ (7) ‘n

a Senior Executive Service position who is not a career



1  appointee, a limited term appointee, or a limited eTtier-

2 geruiy appointee;

3 **(8) ‘career reserved poaition’ means a position

4 which is required to he filled hy a career appointee and

5 which is designated under subsection (b) of this section;

6 and

7 *‘ (9 ) ‘general position' means any position, other

8 than a career reserved position, which may be filled

9 by either a career appointee, noncareer appointee, lim-

10 ited emergency appointee, or limited term appointment

11 appointee.

12 ** (b )(1 ) For the purpose of paragraph (8 ) of subsec-

13 tion ( a) of this section, the Office of Personnel Management

14 shall prescribe the criteria and regulatiom governing the

15 designation of career reserved positions. Such criteria and

16 regulations shall provide that restricting the filling of such

17 position to a career appointee is justifiable in order to ensure

18 impartiality, or the public's confidence in the impartiality,

19 of the Government. The head of each agency shaU be re-

20 sponsible for designating career reserved positions in such

21 agency in accordance with such criteria and regulations.

22 “ (2 ) A position for which a designation is in effect

23 under this subsection may be held only by a career appointee.

24 ‘*(3) The Office of Personnel Management shall period-

25 ically review general positions to determine if such positions

1 should be dengnatel as career reserved. If the Offlee dcier-

2 mines tlial my meh potUim oiouH be so deriffnated, U sh<dl

3  order the agency to make such designation.

4  ‘Y 4 ; Not later than March 1 of each year, the head of

5  each agency shall publish in ihe Federal Register a list of

6 positions in such agency which were career reserved positicms

7  during the preceding calendar year.

g ‘ ‘ (c) An agency may file an application with ihe Office

9  of Personnel Management, setting forth reasons why it, or a

10 unit thereof, should be excluded from any promum or re-

11  quirement of this subchapter. The Office of Personnel Man-

12 agement shall—
jg  review such applic4iiion and staled reasons,

1 4  ‘'(2) undertake such other investigation at it con-

15 siders appropriate to determine whether the agency or

16  unit should he excluded /row any provision or require-

17 ment of fhis subchapter, and

jg  “ (3 ) ,pon completion of its review, recommend to

19  the Prcsr > id whether the agency or unit should be so

20 excluded from any provision or requirement of this sub-

21 chapter.

22 If the Office recommends that an agency or unit thereof be

23 e.Tcluded from any provision or requirement of this sub- 

24: chapter, the President may, an written determination, make
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1 such exclusion to such extent and for such period as the Presi-

2 dent determines appropriate.

3 '‘ (d) The Office of Personnel Management may at any

4 time recommend to the President that any exclusion pre-

5  vix>usly granted to an agency or unit under subsection (c)

6 of this section be revoked. Upon recommendation of the Office,

7 the President may revoke, by wrUten determination, any ex-

8 elusion made under subsection (c) of this section.

9 ‘ ‘ (e) I f -

10 “ (1 ) any agency is occluded under subsection (c)

11 of this section, or

12 “ (2 ) any exchmon is revoked under subsection (d)

13 of this section,

14 the Office of Personnel Management, shaU within 30 days

15 after such action, transmit to the Congress a report conjcem-

16 ing the exclusion or revocation.

17 *‘§3133. Authorization of positions; authority for appoint-

18 ment

19 “ (a) On or before December 31 of each odd-numbered

20 calendar year, each agency shaU—

21 “ (1 ) examine its needs for Senior Executive Serv-

22 ice positions for each of the two fiscal years beginning

23 after such calendar year; and

24, “ (2) submit to the Office of Personnel Management
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1  a written request for a specific number of Senior Exetu^

2 tive Service positions for each of such fiscal years.

3  ^*(b) Each agency request submitted under subsection

4  (a ) of this section shall be based on—

5  “ (1 ) the anticipated type and extent of program

6 activities of the agency for each of the two fiscal years

7  involved;

8 “ (2 ) such other factors as may be preserved from

9  time to time by the Office of Personnel Management.

10  “ (c) The Office of Personnel Management, upon con-

11 sultation with the Office of Management and Budget shall

12 review the request of each agency and shall authorize, for

13 each of the two fiscal years covered by requests required under

14  subsection (b) of this section, a specific number of Senior

15  Executive Service positions for each agency.

16 “ (d )(1 )  The Office may, on a written request of an

17 agency or on its own initiative, make an adjustment in the

18 number of positions authorized for any agency. Each agency

19  request under this paragraph shall be submitted in such form,

20 and shall be based on such factors, as the Office of Personnel

21 Management shall prescribe.

22 “ (2 ) The total number of positions in the Senior Execu~

23 tive Service may not at any time during any fiscal year

24 exceed the total number of positions authorized under suh-



1  aeciimt (o) of this aecii<m for such fiscal year plus r> percent

2 of such total number.

3  **(e) Appointments to the Senior Executive Sei’vice may

4  he made by appropriate appointing authorities of agencies

5 subject to the requirements and limitations of this title.

6 **§3134. Limitations on noncareer appointmenta

7  **(a) On or before December 31 of each calendar year,

8 each agency shall—

9  *'(1) examine its needs for employment of noncarcer

10 appointees for the fiscal year beginning in the following 

H  year; and

12 ‘*(2) submit to the Office of Personnel Managment,

13 in accordance with regulations prescribed by the Office,

14  a written request for authority to empl(^ a specific

15 number of noncarcer appointees for stich fiscal year.

16 “ (b) The number of noncareer appointees in each agency

17 will be determined annually by the Office of Personnel Man-

18 agement on the basis of demonstrated need of the agency for

19 such appointees, except that the total number of noncareet'

20 appointees in all agencies may not exceed 10 percent of the

21 total number of Senior Executive Service positions in all

22 agencies.

23 '‘ (c) The number of Senior Executive Service positions

24  in any agency which are filled by noncareer appointees may

25  not at any time exceed the greater of—

132
 ̂ - ( 1 )  g s  percent o f Ihe toloZ nufnher o f sm A

2  tions in such agency; or
3 “ (2 ) the number of poMont in such agency which

I  u^ere fUled on (he date of Ihc enoctnwa .of the CivS

5 Service Reform Act of 1978 by—

g *‘ (A ) nmcareer executive assignments under

 ̂ subpart F  of part 305 of title 5, Code of Federal

8 Reffulations, as in effect on mch date, or

Q ‘Y B j appointments to level IV  or V of the

10  Executive Schedule whi^h were not required to be

I I  made hy and with the advice and consent of the

22  Senate.

13 n U  subsection shM net apply in lie case of any agemy

14 having k s s  than 4  S e n io r  E xe cu tive  S e riM ep o siO m s.

1 5  “ §3135. BJennioI report

16 "(a ) The Office- of Personnel Managenmt shall submU

17 to each House of the Congress, at (he lime the budget is

18 submittfd by H<e President to the Congress during each evenr

19 r^nAered calendar year, a repoH on Ihe Senior Executive

20 Service. The report thaU indude-

2 1  “ (1 ) the nuvAer of Senior Executive Service posi-

22 tions authAized for the then current fiscal year, in Ihe

23 aggregate and by agency, and the projected number of

2 4  Senior Executive Service positiom to be authorized for
25 the next two fisca l years , in  the aggregaU and by agency:

183
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1 *‘ (2 ) a description of each exclusion in ejfect dur-

2 ing then cuirent fiscal j/eav under section 3132(c) of this

3 title;

4 “ (3 ) the authorized number of career appointees,

5 noncareer appointees, limited-term appointees, and lim-

6 ited emergency appointees, in the aggregate and by

7 agency, for such fiscal yea r;

8 ''(4:) the titles of career reserved positions author-

9 ized for such fiscal year;

10 *‘ (5 ) the percentage of senior executives at each pay

11 rale and the distribution and amount of performance

12 awards, in the aggregate and by agency; and

13 such other information regarding the Senior

14 Executive Service as the Office of Personnel Manage-

15 mmt considers appropriate.

16 The Office of Personnel Management shall submit

17 to each House of the Congress, at the time the budget is sub-

18 milted to the Congress each udd-numbered year, an interim

19 report showing changes in matters required to be reported

20 under subsection (a) of this section.

21 **§ 3136. Regulations

22 “ The Office of Personnd Management shall prescribe

23 such regulations as may be necessary to carry out the purpose

24 of this subchapter.".

135

1 (b) Section 3109 of title 5, United States Code, is

2 amended by inserting at the end thereof the following new

3 subsection: . •.

4  ‘̂ (c) Pusilions in the Senior Executive Service may not

5 be filled under the authority of subsection (b) of this

6 section.” .

7  (c) The chapter anqlysis of chapter 31 of title 5, United

8 States Code, is amended—

9 (1) striking out the heading for chapter 31 and

10 insei'ting in lieu thereof the following:

11 ‘̂CHAPTER 31— AUTHORITY FOR EMPLOYMENT

12 ‘ ‘SU BCH APTER 1-E M P L O Y M E N T

13  AUTHORITIES'^; and

14 (2 ) by inserting at the end thereof the following: 

^̂ SUBCHAPTER II-THE SENIOR EXECUTIVE SERVICE

"Beo,
The Senior Executive Service.

<̂■8182. Definitions and exchuions.
ŜJSS. AuthorUsationofposUiona/autkorUyforappointnumt.
ŜJSi. Limitations on iwrusareer appointmenU.

^̂ 3136. Bienmial report.
^̂ 3136. Regulations.^

15 examination, certification, and appointment

16 Sec. 403. (a) Chapter 33 of title 5, United States Code,

17 is amended by adding at the end thereof the following new

18 guhchapter:

05
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1  sh(dl be appointed by the head of such agency from among

2 employees of such agency. It is the function of such hoards,

3 in accordance with competitive staffing requirements estah-

4 lished by the Office of Personnel Management, to—

5 “ (1 ) review the qualifications of candidates for

6 appointment as career appointees; and

7 (2 ) make written recommendations conc&ming such

8 applicants to the appropriate appointing authorities.

9 “ (c ) (1 )  The 0$ce of Personnel Management shall

10 establish one or more qualifications review boards, as ap~

11 propriate, the members of which shall be appointed by the

12 Director from within and outside the civil service on the

13 basis of their knowledge of public management and other

14 appropriate occupational fields. It is the function of such

15 boards to certify the managerial qualifications of candidates

16 for eniry as career appointees into the Senior Executive Serv-

17 ice in accordance with regulations prescribed by the Office

18 of Personnel Management.

19 “ (2 ) The Office of Personnel Management shall, in

20 consultation with the various qualification review boards,

21 prescribe criteria for estcMiahing managerial qualifications

22 for appointment to the Senior Executive Service, Such cri-

23 teria shall prdvide fo r ^

24 ^*(A) consideration of demonstrated managerial ea>-

25 perience;

138

1  '*(B) consideration of successful participation in a

2 career executive development program which is approved

3  by the Office of Personnel Management; and

4 “ (C ) sufficient flexibility to allow for the appoint-

5  ment of individuals who have special or unique qualities

6 which indicate a likelihood of managerial success and

7 who would not otherwise be eligible for appointment.

8 **(d) An individuaVs initial appointment as a career

9 appointee shall become final only after such individual has

10 served a 1-year probationary period as a career appointee.

11 **§3394. Noncareer and limited appointments

12 “ (a) Each noncareer appointee, limited term appointee,

13 and limited emergency appoiniee shaU meet the qualifications

14 of the position to which appointed, as determined by the ap-

15 pointing authority.

IG “ (b) An individual may liot be appointed as a limiled

17 term appoiniee or as a limited emergency appointee without

18 the pnor approval of the exercise of such appointing author-

19 ity by the Office of Personnd Management

20 **§3395. Reassignment and transfer vdthin the Senior

21 Executive Service

22 ''(a ) A  career appointee in an t

139
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23 “ (1) may be reassigned to any Senior Executive

24 Service position in the same agency for which ihe ap-

25 pointee is qualified; and



1  "(Z) may tramfer to a Smior Exeeulive Service
2  poMon m amtUr agmcy for whwh the appoMee i.

3  qualified, tiiUh the approval of that agency.
i  “ (b)(1) A limiUd emergmey appointee may be reaa-

5  siffned to another Senior Executive Service posUion in the

6 same agency eOMiMt to meet a bona fide, unanticipated,

7  urgent need, except that such appoiMee may not serve in one

8 or Tfiorc positions in suoh agency m der such appointment in

9 excess of 18 months.

10  ‘ ‘ (2 ) A limited term appointee may he reassigned to an

i l  other Senior Executive Service position in the same agewsy

12 the duties of which will expire at the end of a term of 3

13 years, exc&pt that such appointee may not serve in one or

14  more posUims in such agency under such appointment %n

15  excess of 3 years.

le  ‘ ‘ (c) A limited term appointee or a limited emergency

17 appointee may not he appointed to, or continue to hold, a

18 position under such an appointment if, within, the preceding

19  48 mmths, such individual has served more than 36 months,

20 in the aggregate, under any combination of such types of

21 appointmmt.

22  “ (d) A nmcareer appointee in an agency—

23  “ (1 ) may be reassigned to any general position in

2 4  such agency for which the appointee is qudified; and

25 " (2 )  may trmsfer to a general position in another

140 a g ^  with the approval of .uch oOur agency.

:  “ (e) A career appointee in an agency may not be

3  v o l ^ y  realigned vMin 120 day. after m  appo«^

4  ment of the head of such agency.
5  3396. Devdopmem for and uMMn Oe Senior ExecuHve 

g Service
7 “ (a) The Office of Persmnel Management shaU estab-

8 m  programs for the syOematic development of candidaUs

9  for the Senior Executive Service and for the continumg

10 development of senior executive, or require a gen ^  to estab- 

n  m  mch frograms, which meet criteria presoribed by the

12 Office of Personnel Management.
13  "(b ) The Office of Personnel Management duM assist

1 4  agencies in the esiaimment of program, required under

15 subsection (a) of thu section and shaU m ^  Ou imple.
16 mernation of such program.. If tbe Office of Personnel Man-

17 agement find, thai any a gen ts program under subsection

18 (a) «  net in compliance with the crUeria prescribed under

1 9  such svbsectim, U shaU require sucA agency to lake sudi

20 corrective action as may be necessary to bring su<̂  program

21 into compliance wUh such criteria.

22 "(C) (1 ) agency head may grant a saU>atical leave 

^  U, a career appointee for not ta exceed 11 months in order

to permit such appointee to engage in study or uncompen-

141
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1 sated work experience which will contribute to the appointee^s

2 development and effectiveness. Such leave shall not result

3 in loss of, or reduction in, pay, leave to which the career

4 appointee is otherwise entitled, credit for time or service, or

5 performance or efficiency rating. The agency head may au-

6 thorize in accordance with chapter 57 of this title such

7 travel and per diem costs as such agency head may deter-

8 mine to be essential for such study or experietiee.

9 ^'(2) Sabbatical leave under this subsection may not be

10 granted to any career appointee—

11

13

14

15

16 

Yl

18

19

20

21

22

23

24
25

more than once in any ten-year period; 

*‘ (B ) unless such appointee has completed 7 years

of

“ (i) in one or more positions in the Senior 

Executive Service;

“ (ii) in one or more other positions in the 

civil service the level of duties and responsibilities of 

which are equivalent to the level of duties and re- 

spansihilities of positions in the Senior Executive 

Service; or

“ (Hi) in any combination of such positions; 

except that not less than 2 years of such 7 years of 

service must be in the Senior Executive Service; and 

“ (C) if such appointee is eligible for voluntary 
retirement with a right to an immediate annuity under

143'

1  section 8336 of this title.

2 Any period of assignment under section 3373 of this title,

3  relating to assignments of employees to State and local gov-

4 ernments, shall not be considered a period of service for the

5 purpose of subparagraph (B ) of this paragraph.

6 “ (3 ) (A ) Any career appointee in an agency may be

7 granted sabbatical leave under this subsection only if such

8 appointee agrees, as a condition of accepting such sabbatical

9 leave, to serve with such agency upon the completion of such

10 leave, for a period of two consecutive years.

11 “ (B ) Each agreement required under subparagraph

12 (A ) of this paragraph shall provide that in the event the

13 career appointee fails to carry out such agreement (except

14 for good and sufficient reason as determined by the head of

15 the agency involved) such appointee shall be liable to the

16 United States for payment of all expenses ( including salary)

17 of such sabbatical leave. Such amount shall he treated as a

18 debt due the United States.

19 “ § 3397. Regulations

20 The Office of Personnel Management shall prescribe such

21 regulations as may be necessary to carry out the purpose of

22 this subchapter.” .

23 (h) The chapter analysis for chapter 33 of tide 5,

24 United States Code, is amended by inserting after the item

25 re la tin g  to section 3385 the following:

o



^^SZJBCBAPTEB V I I I  —  APPOINTM ENT^ R E  ASSIGNMENT^  
T R A N SFE R , A N D  D E V E L O P M E N T  IN  T H E  SE N IO R  E X E C 
U T IV E  S E R V IC E

"Beo.
‘ ŜS9J. Definitiona.
*̂3392. Oener<d appoiniTMnt proviaiont.
*̂3393. Career appointments.

“3394. Nonoareer and UnUted appo^tmenta.
“339B. Reaasiffnmeni and ̂ anafer within the Senior Exemtive Service. 
^̂ 3396. Development for and within the Senior Eaemime Servioe.
•‘3397. Regulationa.'’.

1 RETENTION PREFERENCE

2 S ec, 404. (a) Section 3501(b) of titU 5, Uniied

3 States Code, is amended by striking out the period at the

4 end thereof and inserting in lieu thereof: **or a member of

5 the Senior Executive Sei'vice.'\

6 (b) Chapter 35 of title 5, United States Code, is

7 amended by adding at the end thereof the following new

8 subchapter:

9 ‘ ‘SUBCH APTER V—REMOVAL, REIN STATE-

10 MENT, AND GU ARAN TEED PLACEM EN T

11 PROVISIONS IN  THE SENIOR E X E C U T IV E

12 SERVICE

13 3591. Definitions

14 “For purposes of this subchapter, X  ‘agency*, ‘Senior

15 Executive Service position’, ‘senior executive', ‘career ap-

16 pointee\ ‘limited term appointee’ , ‘limited emergency ap-

17 pointee’ , ‘noncareer appointee’ , and ‘general position’ have

18 the meanings given such terms under section 3132 ( a) of this

19 title.

144 1 J 3S92. Removal from the Senior E « c u .i«  Service

2 “ fa j A  career appointee m^y he rem«vti from the

3 8mior Executive Service to a owU service poMion ouUn^

4 of the Senior Executive Service—
5 “ (1 ) during the one year period of probation under

6 section 3393(b) of this tiik; or

rj “ (2 ) at any lime for less than fuUy m ece^id man-

8 agerid performance as determined under subchapter U

9 of chapter 43 of this tide.

“ (b) A limited emergency appointee, limited term ap- 

poirUee, or mncareer appointee may he removed from th  

service at any time.
«§ 3593. Reinstatement in the Senior Executive Service 

“ (a) A former career appointee may be reingtalef,

15 without regard to section 3393(b) of this title, to any Senit̂  ̂

jg Executive Service position for which such appoint is 

yj qualified if—
jg “ (1 ) such appointee has successfully completed the

probationary period established under section 3393(d) 

2q of this title; and

21 “ (2 ) such appointee left the Senior Executive Serv-

22 ice for reasons other than miscon^uet, neglect of duty,

23 or malfeasance, or less than fully successful managerial

24 performance by such appointee as determined under su^

25 chapter I I  of chapter 43 of this title.
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1- “ (b) A career appointee who is appointed by die

2 President to any civil service position outside the Senior

3 Executive Service and who leaves such position for reasons

4 other than misconduci, neglect of duty, or malfeasance shall

5 . he entitled to be placed in the Senior Executive Service if

6 the appointee applies to the Office of Personnel Management

7 wilhin 90 days after separation from the Presidential

8 appointment.

9 “ § 3594. Guaranteed placement in other personnel systems

10 " ( a) A career appointee who was appointed from a civil

11 service position under a career or career-conditional appoint-

12 ment (or an appointment of equivalent tenure), as determined

13 hy the Office of Personnel Management, and who, for reasons

14 other than misconduct, neglect of duty, or malfeasance, is re-

15 moved from the Senior Executive Service during the proba-

16 iionary period under section 3393(d) of this title, shall be

17 entitled to be placed in a civil service position in any agency

18 other than a Senior Executive Service portion.

19 *'(h) A career appointee^

20 “ ( I )  who has completed the probationary period un~

21 der section 3393(d) of this title;

22 “ (2 ) who has not completed in the aggregate, 5 years

23 of service in the Senior Executive Service; and

24 '‘ (3 ) who is removed from the Senior Executive

25 Service for less than fully successful performance as
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1 determined under subchapter I I  of chapter 43 of this

2 title;

3 shall he entitled to he placed in a civil service position in any

4  agency other than a Senior Executive Service portion.

5 (c ) (1 )  For purposes of subsections (a ) and (h) of

6 this section—

7 - “ (A )  the position in which any career appointee

8 is placed under such subsections shall be a permanent,

9 full-time position at GS-15 or above of the General

10 Schedule, or an equivalent position;.

11 *‘ (B ) any career appointee placed under subsection

12 (a) or (b) shall be entitled to receive basic pay at the

13 higher of—

14 “ (i) the maximum rate of basic pay in effect

15 for the position to which placed;

16 ‘ '(ii) the rate of basic pay in effect at the time

17 of such placement for the position such appointee held 

in the civil service immediately before being

19 appointed to the Senior Executive Service; or

20 ''(Hi) the rate of basic pay in effect for such

21 appointee immediately before being placed under

22 subsection (a ) or (b ) ;  and

23 *‘ (C ) the placement of any career appointee under 

24. subsection fa) or (h) may not he made to a position

to
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Hv cause the separation or reductUm in grade

2 of any oth£r employee,

.3  An employee who is receiving bam pay tmder

4  parogmph ( t )  (B ) (ii) or (in) of Urn subsection is miitkd 

•>.5 to hw6 such basic pay rate increased by 50 percent of the

6 amount of each increase in the maximtm rate of basic pay 

>1 fur grade of the position to which such employee is placed 

8- under subsection ((i) or (b) until »uch raU is equal to the

9  rate vu effect under paragraph ( l ) ( B ) ( i )  for the positim

10 to which such employee is placed.

H  **§3S9S. Regulations

1 2 . *‘The Office of Personnel Management shall prescribe

13 such regulations as may be necessary to carry out the pur-

14 pose of this subphapter.'\

15 (b) The chapter analysis for chapter 35 of tiile 5,

16 • United, States Code, is amended by inserting the following 

1*̂  new item:

■ ^SUBOHAPTER V-REMOVAL, REIIfSTATEMENT, AND GUAR
ANTEED PLACEMENT PROVISIONS IN THE SENIOR EX- 
EGVTIVE SERVICE

"fifeo.
Defiidtioni.

^̂ S692. Rem)valfT<m,th£ Senior ExecuHve Service.
' “55^. ReinatatemerUintheSetdorExeoutive Service.

OtuimnteedplaoetnetU in other peraotmelayetema.
*̂ 3696. ReffvlaHoru.”.

IQr perfo rm an ce  r a t in g

19 ■ Sec. 405. Chapter 43 of title 5, United States Code, is

20 amended by adding at the end thereof the following:

1

2

3

4

5

6

7

8 

9

10

..BVSGBArTEBU-PEBFOnUAKGeAPPnAIBAt 

IN TBE SBVIOR EXSGVTlVE SSnVlGE

•‘§43X1. Defi)dtS»m
"For Su pvrpoK of thu mbdiapter, ‘agmejf, *e»wr 

e ^ lM ,  ««d W eer appoinU  ̂ luwe the g i^
suditerm >u.nderte^3m {a)ofthi>m e.

“ §4312. Senior S*eaOi^ SenHct perfohmmce appraUal 

iyttem

“ (a) Eodi oftmci, in amyrianct with riandard, 

es tM i^  by <he 0$ce of P e r ^  Uaiuvement, develop 

one or more perfonnance apprd{«d iytUm» d e ^  « o -

"(1 ) prooide for lyiUmatie apprM » of perforin-
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13

14

15

16

17

18 

19

21

22

23

24

'(2) encourage e x c S ^  fo performmte iu senior

«(3) ptoMe a Um> for maUMg diga>aiiy deter- 

minaHMS for Senior Execuiive Setftice retaOim and 

performance awards.
*̂ (b) Each performance appraisal sytism established by 

an agency vnder {a) of IM, »ectim Oudl pro0ide^

"(1 ) tlua,(mor before the legimmg of «aiA rating
p^ptrform aneerequirm enb,foreach<^exec«r

in » « l  agency are eO abtM  in cmuUalUm 
Sttch exeaUi»e and eommmieaUd to rod exeaUtve; --
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1 ‘*(2) that written appraisals of performance are

2 hased on the individual and organizati^l performance

3 requirements established for the raUng period involved;

4 and

5 *^(3) that each senior executive in such agency is

6 provided a copy of the appraised and rating under sec-

7 tion 4314 of this title and is given an opportrimty to

8 respond in writing to such appraised and rating and

9 have such appraisal'and rating reviewed by an employee 

JO in a higher managerial level in such agency before such

11 appraisal and fating becomes final

12 (c/ I f  the Offuie of Personnel Management determines

13 that an agency performance appraisal system do^ not comply 

_ 14 with the requirements of this subchapter or regulations under

15 this subchapter, the Office of Personnel Management shall

16 ©refer the agency to take such coirective action as may be

17 necessary to bring such system into compliance,

18 **§4313. Criteria for performance appraisals

19 **Appraisals of performance in the Senior Executive 

-20 Service shall be based on both individual and organizational 

•21 performers, taking into account such fadors as—

2? **(1) improvements in qualiiy of worTc or service;

23 "(2) cost efficiency; and

24 **(3) timeliness of performance
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2  “ § 4314. Ratings for performamx nppraistds

2  ‘*(a) Each performance apprcmdl system shall provide

3 for annual summary ratings of levels of performance as

4  follows:

one or more fully successful levels,

6 “ (2 ) «  minimally satisfactory level, and

rj ‘ ‘ (3 )  an unsatisfactory level.

8 *‘ (b) Each performance appraisal system shall pro-

9  vide thal—

10 (1 ) any appraisal and rating under such system—

11 **(A) is made only after review and evaluation

12 by a performance review board established under

13  subsection ( c) of this section;

14  “ (B ) is conducted at least annually, subject

15 to the limitation of paragraph (3 ) ' of this suh-

16 section;

17  ‘ ‘ (C ) in the case of a career appointee, may

18 not be made within 120 days after the beginning of

19 a new Presidential administration; and

20 “ (I ) )  is based on performance during a per-

21 formance appraisal period the duration of which

22 shall be determined under guidelines established by

23 the Office of Personnel Management  ̂ but which may

24 he terminated in any case in lohicTi agency

25 condiicting such appraieca determinea that cm ad»~



j  quate basis emets on wUoh to appraise and raU the

2  employee’s perf ormance;

3  ‘^(2) any career afpomtee receiving a ratmff

4  at any of the fully successful l^eU wider miUecHon

5 (a ) (1 )  of th/ia «ec<t(m may be given a performance

6 award as prescribed in s^ctim S384 of this tide;

7  ‘Y 5 ; any senior execuime receiving an unsatis-

8 factory rating under suihsed ôn (a ) (3 )  of this sec-

9  tion shall be reassigned or transferred within the Senior

10 Executive Service, or separated from ihe Senior Execu-

11  .live Service, except that any employee who receives 2

12 mch unsatisfactory ratings in any period of 5 consecu-

13 tvoe years shall be separated frcm the Senior Execuihe

14 Serwee, and

15 *'(4) any senior executive who twice in any period

16 0/  3 cmaeeutive years receives kss than ftdly mceessful

17 ratinoe duiU be separMed from ike Senior Executive

U  Service.

19  ‘^(c) Each agency shall establish, in accordance with

20 regM vrn preserved by Offee of Personnel Mmage-

21 men/, one or more jperfarmonee reoieu, boards, as appropri- 

■24 aU. It is the function of suck boardt to make recommenda- 

43 iions to the appropriaU appointing auihorily of such agency

24 rM m g to the perfomumce of m m r executives in such

agency'. The members of «<ci o board sh<dl be appointed by
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2 „,en.joe^ Hum senior e ^ e . ̂  respect to M re<.

4 ^ v e c o n m ^ i o n  with re<n^ to a c a r e c r a n < » ^ . ’ < ^

6 a board d u d l indude at kastl career appointee.

6 "§  4315. Beguhaiow

7  “ The Office of Per^mnd Uanagmcot »haU prescribe

8 m A  r e g u l a r  <■»

9 poses of this sM a p ter:\

10 (b ) The dmpter analysis for dfo»pfer 43 of tiSc 5,
n  Vnitei States Code, is amended by end of

12 the chapter a n ^  Ae foVowing:

•‘SUSCSAPTEB- rl-PSBFOBMAJ/ae AFPRAlSAl IN T B t 
SSmOB EXECUTIVE SESVICE

“45/5. Oritena, for ferpimutnce
ferf.07mMus» apprauau.

Jteffolafions.”.

aw a rd ino o f  RmK8 

SjC. m . (a ) Chapter 4S of OOe 5, UmM Slat^ Code

1 5  i, amended by adding at the end t t ^ f t h » f o a ^ « ^

IQ section:

jg  “ (a ) For the purpose of ftis seOiou, ‘agtn^’,

10 exem M , and.‘carter a ^ n le e ’  hare (he meamnq, givm

20 suditcrms»ndersection3132(a)offUxeae.

1S8
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1 *‘ (b) Each agency shall forward annually to the Office

2  of Personnel Management any recommendation of career

3  appointees in such agency to be awarded the rank of Meri-

4  torious Executive or Distinguished Executive. The Office of

5  Personnel Management shall review such recommendations

6 and provide to the President recommendations as to which

7  of the agency recommended appointees should receive such

8 rank.

9  *'(c) During any fiscal year, the President may, sub-

10 ject to subsection (d), award to any career appointee recom-

11 mended by the Office of Personnel Management the rdnk of—

12 *‘ (1 ) Meritorious Executive, for sustained accom-

13 plishment, or

14  “ (2 ) Distinguished E x ^ tiv e , for sustained ex-

15 traordinary accomplishment.

16 During any fiscal year—

17 “ (1 ) the number of career appointees awarded the

18 rank of Meritorious Executive may not exceed 5 percent

19  of the Senior Executive Service; and

20 ^*(2) the number of career appointees awarded the

21 rank of Distinguished Executive may not eaisceed 1 per-

22 cenJt of the Senior. Executive Service.

23 (e)(1) Beceipt by a career appointee of the rank of

24 MerUorious Executive entitles siuih individual to a himp-

25 sum payment of $2,500.
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1 **(2) Receipt by a career appointee of the rank of Dis-

2 tinguished Executive entitles such individual to u lump-sum

3 payment of $ 5 ,0 0 0 .

4 (b) The analysis for chapter 45 of titU 5, United

5 Stales Code, is amended by adding at the end thereof the

6 following new item:

“ Ŝ07. Awat înff of Ranks in tJie Senior Exeoutwe Service.”.

7 PAY BATES AND SYSTEMS

8 Sec. 407. (a) Chapter' 53 of title 5, United States

9 Code, is amended by adding at the end thereof the following

10 new subchapter*.

11 ^^SUBCHAPTEB VII—PA 1  FO R  THE SENIOR

12 E X E C U T IV E  S E R VIC E  

5381. Definitions

14 *‘F or the purpose of this subchapter, ‘agenx^, 'Senior 

Executive Service position*, and ‘senior executive* have the

16 meanings given such terms under Section 3132 ( a) of this title.

I"? **§ 5382. Establishment and adjustment of rat^ of pay for

18 the Senior Executive Service

19 ■ “ (a ) There shall be 5 or more rates of basic pay for

20 the Senior Executive Service, and each senior executive

21 shall be paid at one of sUch rates. Such rates of basic pay

22 shall be initially established and Ih^eafter adjusted by the

23 President subject to subsection (b) of this section.

24 *‘ (b) In setting rates of hasui pay, ihe lowest raU for

%



1
2

3

'4'

6

7

8 

9

10

11

12

13

14

15

16

17

18

19

20 

21

24

the Senior Executive Service shall iwt be leas than the 

minimum rate of basio pay pafjable for 0 8 - l €  of the 

Oenerd Schedule and the highest rate M l  not exceed the 

rate for M  IV  of the Executive ScJiedule. The payment 

af suck rates shall m t he siibjedt lo the pay Imitation of sec

tion 5308 of this title.

“ (o) Subject to suhseolion (b) of this section, elective 

at the beginning of the first applicable pay period commenc

ing on or after the first day of the month in which an 

adjustment takes effect mder section 5305 of this tiile in the 

rates of pay under the General Schedule, each rate of basic 

pay for the Senior Executive Service shall he adjusted by 

an amount, rounded to the nearest multiple of $100 (or 

if midway between multiples of $100, to the next higher 

multiple of $100), equal to the percentage of such rate of 

basic pay which corresponds to the overall average per

centage (as set forth in the report transmitted to the Conr 

gress under such section 5305) of the adjustment in the rates 

of pay under the General Schedule. The adjusted rates of 

hade pay for the Senior Executive Service shaU be included 

in the report transmitted to the Congress by {he President 

under section 5305(a) (3 ) or (c) (1 ) of this title.

“ (d) The rates of hasic pay that are established and 

adjusted under this section shall be printed in the Federal

1  Register and shaU mpenede any prior rata of batus pay /<«•

2  the Senior Executive Service. ' ‘ .

3 Setting individwi executive paty
4  " (a )  Eai^ appom tm  ^  dOenmne, m

5 criteria tie

«■ Uomgem^t. M  of Ae rale, eetO iuM  nnier seeiim

7 B38Z ofOm H eethM bepaidioea^A senwr executive under 

. 8 appwnting authoriiy.
9 In no event may the aggregaU amount paid to a

10 .^nior fot m y  y ia t mder ueHo^ 4S07

U  53S8. and $384 of lki» m  exceed 95 percent of the annual 

Vi raU payable for
13 vieinefeaatlheendnfm dtfitcolyear.

1 4  "(e) Except for any pay adjuAment mder sectum S382

15 of thi, tm , the rate of ba^ poy for any ser^  executive

16 may net be adjusted more than once during any 12-monA

17 period.
la “ §5384. V^onnaKe movdi for the Senior Executive 

slu ice
20 (a )(1 ) To encourage excellence in performance by

21 career appoinUa. performance amarde shaU be paid io ca- 

2» r«T m oM eet in accordance vnth the promaom of Ma 

S3 section.
2A “ f-S; Such awards shaU be paid in a lump sum and

25 M l he in M iHon to the basic pay paid under section 53^2

im
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1 of this title or <my award paid U7\der section 4507, of this

2 aHe, ,

3  “ (h) (1 ) No performance award under this aectum shall

4  be paid to any career appointee whose perf&rmance^was deter-

5 mined to he less than fully successful at the time of the such

6 appointee*s most recent performance appraisal and rating

7 under suhchapter I I  of chapter 43 of this title.

8 “ (2 ) The amount of a performance award under this

9 sectim shall be determined by the agency head hit may not ex-

10 ceeti 20 percent of the career appointee  ̂s rate of b a ^  pay.

11 **(3) The number of career appointees in any agency

12 paid performance awards under this section during ariy fiscal

13 year may not exceed 50 percent of the number of Senior

14 Executive Service positions in such agency. This subsection

15 shall not apply in the case of any agency which has less than

16 4 Senior Executive Service positions.

1*̂  “ (c) Performance awards paid by any agency under 

this section shall be based on recommendations by performanjce

19 review boards established by such agency under section 4314

20 of this title.

21 **§5385. Regulations

22 “ The Office of Personnel Managevnent shaU prescribe

23 swih regulations as are necessary to carry out the purpose of
24 this suhchapter and may provide guidance to agencies con-

25 ceming the proportion of funds available for Senior Eaecu-
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1 tive^iService'salary expenses-which may be used for  perforrsr

2 ance awards.” . • . , - . > I:

3 (e) The analysis of chapter 53 of titU 5, United States

4 . Code, is amended by adding, at the end thereof-the folhwi%g

5 fieu> items: ,
. ^SUBOHAPTER t i l —PAT FOB THE SENIOR EXECUTIVE ̂ 

SERVICE
"See. j V
%S81. Purpose; definitions.
H m . Establishment amd cdjiatmerU of rates of pay for Senior 

a '“  utive Service.
^̂ 6383. Setting indvviduai executive pay. . .  ;  .
6̂384. Performance awards for the Senior Executive Service.

*̂ 6386. ReguMiMvt:\ - •. v

6

7

.8-

10 . 

11 

12

13

14

15

16

17

18 
19

. . FAY ADMimSTBATlON -

Sec. 408. Chapter 55 of title 5, United States Code, is

' (1 ) hy inserting “ other thqn an .employee or in

dividual excluded by section 5541(2) (xvi) of. fiiis. sec

tion'* immediately before the period at the end of section 

5504(a) (B ) ;  : =

(2 ) by amending section 5541(2) by striking out 

“ or”  after paragraph (xiv), by striking out the period 

after paragraph (xv) and inserting ot̂ * in lieu 

thereof, and hy adding the following paragraph at the 

end thereof:

*‘(xvi) mender of the Senior Executive Serv-

0 0

(3 ) by inserting “other than of the



-J. ov . «iiwtoe”  after ‘̂eMplojfee'  ̂ in uctixm

2  5S95(a)(2)(% ).

Vg»>\ ' ^BAVSLi TB^H^QBTATlONt AJfD̂  SOBSI3TS}/CE

'4  .: 40^: (ajt aedtion S 7 2 3 (a }(l}  of tiiU 5, VniUd

5  States Code, is amended by striking out “ /  and” and imertr

6  ̂ ing in lieu thereof “ or of a new appointee to the Senmr Ea>-

7  ecutine Service; and” .

8 ‘ (b ) Suhe’hapter i V  of chapter 57 o f title 6, United

9  States Code, is amend^ by adding at the end thereof the

10 following new section:

11 “ § 5752. TrttvA cxjMnscs; t4 Senicr Executive Service can-

1 2 . didates

13  ^'Employing agencies may pay candidates for Senior 

. ExeeuHm Sersice poaitim» traml expenses incurred incident 

t » :  preemplo^ment interviews requested by the employing

16

(c j The analysis for chapter 57 of title 5, United Stales 

Code,, is mended by inserting after the item relating to see- 

. tion 5 7 ^  the follmving.new item:

Tfooel &opef\aM.af Senior Executwe Servusa oandidaf^”

2a LEAVE

21 Sec. 410. Chapter 63 of title 5, United SkBtes. Code, is 

2a am&atied by inserting in subsection (aX of section 6304 “  ( e},

23 and ( f ) ”  in lieu of “and ( e ) ”  and by adding at tJi£ end of 

2A suchseciiotithefollowinffiwv subsection:

1  “ (f) Annual leave accrued by an individual while
2 serving in a posUion in the Senior Executive Service shaU

3 Tiot be subject to the limUalicn on accumukUicn othervme im^

4 posedby this section.” .

5 dibciplinary actions

6 Sec. 411. Chapter 75 of tide 5, United States Code,

7 is amended—

8 (1 ) by inseHing the following in the chapter

9 andyns after subchapter IV,:

•^BVBOnAFTER V-8ENI0B EXECUTIVE SERVICE
“Bee.
^6Jtl. Defmrnm.
^64£. Aciions ctyoered.
^6iS. OauMt and procedure.”;  and

10 (2 )  by adding the following after subchapter I V :

11 “SU BCH APTER V—SENIOR E X E C U T IV E

12 S E R V IC E

13 “ § 7541. Definitions

14 **For the purpose of this subehapter—

15 “ (1 ) ^employee' means an individual in the Senior

16 Executive Service who—

17 *‘ (A )  has completed the probationary period

18 prescribed under section 3393(d) of this tiUe; or

19 “ (B ) was covered by the provisions of sub-

20 chapter I I  of this chapter immediaiely before

21 appointment to the Senior Executive Service; and

\
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1 ^ (̂2) âus'pension' has the meaning set forth in

2 section 7501 of this title.

3 **§7542. Actions covered

4 “ TAis subchapter applies to a removal frdm the civil serv-

5 ice or suspension for more than 14 days, but does not apply 

Q to a suspension or removal under section 7532 of this title

7 or to a removal under section 3592 of this title.

8 *‘§ 7543. Cause and procedure

9 “ (a) Under regulations prescribed by the Office of Per-

10 sonnel Man^igement, an agency may take an action covered

11 by this subchapter against an employee only for such cause

12 as will promote the efficiency of the service.

13 ''(h) An employee against whom an action covered by

14 tJ^subckapter is proposed is entitled to—

15

16

17

18

19

20 
a

22

‘̂ (1 ) at least 30 days advance written notice unless 

there is reasonable cause to believe that the employee has 

committed a crime for which a sentence of imprisonment 

can be imposed, stating specific reasons for the proposed 

action;

‘ '(2 ) a reasonable time, but not less than 7 days, 

to answer orally and in writing and to furnish affidavits 

and other documentary evidence in support of ike 

a n ^ et;

*‘ (3 ) be represented by an attorney or other repre- 
aentoHve; and
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3 ” (4 ) a written decision and specific reasons there-

2 for at the earliest practicable date.

3 '‘ (c ) An agency may provide, by regulation, for a hear-

4 ing ivhich may be in lieu of or in addHion to the opportunity

5 to nnsircr provided under subscction (b )(2 )  of this section.

6 " (d ) An employee against whom an action is taken un-

7 der this section is entitled to appeal to the Merit Systems

8 Protection Board under section 7701 of this tide.

9 “ (e) Copies of the notice of proposed action, the answer

10 of the employee when written, and a summary thereof when

11 made orally, the notice of decision and reasons therefor, and

12 any order effecting an action covered by this subchapter, to-

13 gether with supporting material, shall be maintained by the

14 agency and shall be fui'nished to the Merit Systems Pro

lb tection Board upon its request and to the individual affected

16 upon such individual's request.

17 RETIREMENT

18 S ec. 412. ( a) Section 8336 of tide 5, United States

19 Code, is amended by redesignating subsection (h) as sub-

20 section (i) and inserting immediately after subsection (g )

21 the following new subsection:

22 “ (h) A member of the Senior Executive Service who

23 is separated from the Senior Executive Service for less than

24 ftdly successfvl performance (aa determined under sub-

25 chapter 11 o f chapter 43  o f this title) after completing 2.5



1 yeara of̂  aervioe or after becoming 50 years of age and com.-

2 pleting 20 yeara of service ia entitled to an annuity.".

3 (b ) Section 8339(h) of title 5, United States Code, is

4 amended by sli'iking out "section 8330(d )"  and inserting in

5 lieu thereof “ section 8336 (d) or (h)'\

6 ^CONVERSION TO THE SENIOR EXECUTIVE SERVICE

7 413. (a) During the period beginning on the date

8 of the enactment of this title and ending on the effective date

9 of this title, each agency under the guidance and review of the

10 Office of Personnel Management and the definitions in chapter

11 31 of title 5, United States Code, as amended by this title,

12 shall designate those positions which are to he incorporated

13 into the Senicr Executive Service and shall designate those

14 positions which are career reserved.

15 Z(^) Each agency shall also submit a request for total

16 Senior Executive Service position allocations and for the nvm-

17 her of noncareer appointees needed. The Office of Personnel

18 Management shall establish interim authorizations in accord-

19 ance with sections 3133 and 3134 of title 5, United States 

‘ 20 Code, as amended by this Act.

21 V ^ )(^ )  Each employee serving in a position at the time

22 it is designated as a position in the Senior Executive Service

23 may elect to—

24 [ ( A )  decline conversion and remain in a position

25 under such employee's cuirent appointment and pay sys-
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1 tern, retaining the grade, seniority, and other rights and

2 benefits associated with career and career-conditional ap-

3 pointment; or

4 convert to a Senior Executive Service appointr

5 ment according to the automatic appointment conversion

6 provisions of subsections (d ), (e ), (f), (g ), and (h) of

7 this section.

8 The placement of an employee because of an election under

9 subparagraph (A ) shall not cause the separation or reduc-

10 tion in grade of any other employee.

11 ^ (2) The employee shall be notified in writing that such

12 employees position has been brought into the Senior Execur

13 tive Service and what the employees options are under suh-

14 sections (d ), (e ), (f), (g ), and (h) of this section. The

15 employee shall be given 90 days from the dale of such notifica-

16 turn to elect one of the options.

17 \.(d) Each employee who has elected an automatic ap-

18 pointment conversion, is serving immediately before the effeo-

19  tive date in a position designated as a Senior Executive

20 Service position, and is currently under—

21 \ .(l) a career or career-conditional appointment;

22 or

23 L (2) a similar type of appointment in an excepted

24 service as determined by the Office of Personnel Manage-

25 ment;

166
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1 shall receive, a career appointment to that position in the

2 Senior Executive Service not subject to section 3393 ( c) and

3 (d) of title 5, United States Code.

4  Each employee who has elected an automatic ap-

5 pointment conversion and is currently under an cxcepted ap-

6 pointmeM in a position which is not designated a career

7 reserved position in the Senior Executive Service, hut is—

g 1.(1) a position in Schedule G of subpart G of part

9 . 213 of title 5, Gode of Federal Regulations;

10 1^(2) a position filled by noncareer executive dssign-

11 meM under subpart F  of part 305 of title 5, Gode of

12 Federal Regulations; or

13  ̂ position in the Executive Schedule und^r

14 subchapter I I  of chapter 53 of title 5, United Stateŝ

15 Code, except career Executive Schedule portions;

16 shall receive a noncareer appointment in the Senior Execu-

17 tive Service.

18 X /fJ employee described in subsection ( e) of this

19  action who is serving immediately before the effective date in

20 a position designated a« a Senior Executive Service career

21 res&rved :position be reassigned to an appropriate Senior

22 Executive Service general position or terminated.

23* • [ ( g )  Each ^nployee described in suhseclion (e )  of this

24 section toko is serving immediately before thê  effective dnfe,

25 a position desiff̂ natcfl as a Senior Executive Serricr posi-
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1 tion and who has reinstatement eligibiUty to a posiHon in the

2 competitive service, may request the reinstatement of the em-

3 ployee's career status from the O ^ e  of Personnel Manage-

4  ment and be converted to a career appointee va the Senior

5 Executive Service. The names and grounds for status of all

6 5Mc/i employees who are so reinstated and converted shall be

7 published in the Federal Register.

8 \_(h) Each employee who has elected an automatix: ap-

9 pointment conversion and is under a limited executive assign-

10 ment undo' subpart F  of part 305 of tide 5, Gode of Federal

11 Regulations, shall—

1^(1) be converted to a Senior Executive Service

limited term appointee if the position encumbered tm- 

mediately before the effective daie will terminate within

3 years of the effective date;

\_(2) be converted to a Senior Executive Service 

noncareer appointee if the position encumbered im

mediately before the effective date is designated as a 

Setiior Executive Service general position; or

f_(3) be converted to a Senior Executive Service 

noncareer appointee and reassigned to a Senior Ea>- 

ecutive Service general position if the encwnAered posi

tion immediately before the effective dale is designated as 
a Senior Executive Service career reserved position.

12

13

14

15

16

17

18

19

20 

21 

22 

23

Cn
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1  1 (0  Emphgeea whose aclual base pay at the time of

2  conoershn exceed, the pay of the rate to whUh th^ are

3  converted Bhdl retain their pay. I f there are comparabUUy

4 incream under seetix>n 5305 of tiUe 5, UnUed State, Code, 

g these employee, wUl receive half of each amparobaUy inr

6 crease until the base pay equal, the eataMished Senwr Ex-

7 ecutive Sei'vice rate.

8 V i )  Office of Personnel Mamgemeni shall pre^

9  scribe r)mlation8 to carry out tU purpose of this section.

10 The regu l^ n s shall provide a right of appeal to the Merit

11 Systems Protection Board for an employee who believes

12 mch employee's agency has violated the employee's rights 

la  under this section. An agency shall take the corrective action

14 that the Ment Systems Protection Board orders in its de-

15 cision on an appeal unddr this subsection.J

16 LIMITATION ON EXECUTIVE POSITIONS

17 Sec. 414. (a ) (1 ) (A )  Subsections (b) through (g)

18 of section 5108 of title 5, United States Code, relating to

19 special authority to place positions at GS^16, GS-17, and

20 GS-18 of the General Schedule, are hereby repealed.

21 (B ) Notwithstanding the provisions of any law (other

22 than section 5108 of such title 5 ), the authority granted to

23 an agency (within the meaning of section 5102 (a )(1 ) of

24 ^ch title 5 ) under any stich provisions to place one or more

,  poeition, in G8-16, 08-17. or GS-18 of General

3 (C ) Suhseotum (a ) of section 5103 of tiOe 5. UniUd

4 8taf^ Code, i, lo read a. foUou,.: "TU  Director

5 of the Offce of Penonad Uatiagenunit may eiOMwh, and.

6 from Him  to lime revise, Vie nummm rmmbers of po,i&m

7 (not to exceed an aggregaU of ) which may at any

g one time be placed in --

g (i) 08-16, G8-17, and GS-18 of the General

10 Schedule; and

11 (ii) the Senior Executive Serviee, in accordance

12 with seclim 3133 of tide 5, Uniled State, Code (a , 

added by this A ct).

14 A pontim may be plaeed in 08 -16, GS-17, or GS-18 of

15 the General Schedule, only by action of the Director of the

16 Offlce of Permnnd Management.

17 (2 ) (A ) NotwiOirianding the provimm of any other

18 provision of Uuo (other than section 3104 of title S, Umted

19 States Code), the authority granted to an agency (within

20 the memmg of sedion 5102(a) (1 ) of such title 5 ) to edab-

21 m  sdenafic or professional positions outside of the Gen-

22 eral Schedule is h er^  terminated.

23 (B ) Section 3104 of title 5, United State, Code, t»

24 amended by striking out mbsection, (a ) and (b ) and in-

25 serting in lieu thereof the following:
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1 “ (a) (1 ) The Director of the Offioe of Personnel Man-

2 offement may estaUwh, and from lime lo lime revise, Ihe

3 maximum number of scientific or professional positions (ttol

4 to exceed )  for carrying out research and develop-

5  ment functions which require the services of specially quali-

6 fied personnel which may be established outside of the Gen-

7 eral Schedule. Am, such position may be established only by

8 action of the Director of the Office of Personnel Manage-

9 ment.

10 " (3 )  The provisions of paragraph (1 ) of this subsection

11 shall not apply to any Senior Bxeculicc Service position fas

12 defined in section 3132(a) of this tiOe).".

13 (C ) Subsection (c) of such section 3104 is amended—

14 (i)  by striking out " ( c ) ”  and -inserting in Ueu

15 thereof “ (b )" ;  and

16 (ii) by strildng out "to establish and fix the pay

17 of posUions under (hi, section and!' and insertingin lieu

18 thereof “ to fix under section 5361 of this title the pay for 

39 'positions established undei' this section” .

20 (3 ) (A ) The provisions of paragraphs (1 ) arid (2 ) of

21 this suhscction shall not apply with respect to any position so

22 long as ihe individual occupijing such ponHon on the day

23 fû fovv the date of the enactment of this Act continues to occupy
2-1 such position.

25 (B )  The Director o f the Office o f Personnel Mananc-
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1 (i) in establishing und:er section 5108 of title 5,

2 United States Code, the maximum number of provisions

3 whi^h may he placed in OS-16, GS-17, and GS-18,

4 and

5 (ii) in establishing under sectim 3104 of such title

6 5 the maximum number of scientific or professional posi-

7 tions luhich may be established,

8 shall take into account positions to which subparagraph (A )

9 of this paragraph applies.

10 (b ) (1 )  Section 5311 of title 5, United States Code, is

11 amended by inserting ‘Y aj” before “ The Executive Sched-

12 ule, and by adding at the end thereof the following new

13 subsection:

14 "‘ (b ) (1 )  Not later than 180 days after the date of the

15 enactment of the Civil Service Reform Art of 1978, the

16 Director of the Office of Personnel Management shall deter-

17 mine the number and classification of e.vecutice level posi-

18 tions in existence in the executive branch on suck d^te of

19 enactment, and shall publish such detemunation tn the Fed-

20 eral Register. Effective beginning on the date of such publi-

21 cation, the number of executive level positions within the

22 executive branch may not exceed'ihe number published under
23 thi.^ su h sp d ion . i *

24 ‘̂ ( 2 )  F o r  thv 2>nriw.V' o f  IhU sn J w cth nt, ‘r r t r v U r r  h r d

25 position* meana—



1 **(A) any offioe or yoaUion in the oivU service the

2 rate of pay for which is equal to or greater than the

3 rate of basic pay payable for positions under section

4  5316 of this title, or

5  **(B) any such office or position the rate of pay

6 for which may he fvsed by administrative action at a

7  rate equal to or greater than the rate of bask pay

8 payable for positions under section 5316 of this title;

9 except that such position does not include any Senwr Exec-

10 utive Service portion, as defined in section 3132(a) of this

11 titled.

12 (2 )  The President shall transmit to Congress by Janu-

13 ary 1,1980, a plan for authorizing executive level positions

14 in the executive branch which shall include the maximum

15 number of executive level position^ necessary by level and

16 a justification for the positions.

17 EFFECTIVE DATE

18 8 ec. 415. The provisUms of this title shall take effect

19 9 months after the date of the enactment of this title u M  the

20 exception of section 413, regarding conversion procedures,

21 which shall take effect immediately upon enactnmit.

22 TITLE V —MERIT PAY

23 PAY FOE PBRFOBMANOB AMENDMENTS

24 Seo. 501. Part IH  of title 5, United States Code,

25 is amended by inserting after chapter 53 the following new

26 chapter:

1 “ Chapter 54^ M E R I T  P A Y

“WWl. Purpose.
‘‘6402. Merit pay eyeUm.
“6408. Reporta.
“5404. Regulationfl.

2 “ §5401. Purpoae
S “ It U the purpose of this chapter provide for a merit 

4 pay system which shall—

5  “  (1) wiOiin available funds, recognize and reward

6 quality performance by varying merit pay adjustments;

7 “ (2) use performance appraisals as the baas for

8 detemuning merit pay adjustments;

9 « ( 3 )  withm available funds, provide for training to

10 improve objectivity and fairness in the evaluation of

11 performance; and

12  « ( 4 )  regulate the costs of merit pay by establishing

13 a merit pey feadget aad appropriate control

14

178

“ §5402. Merit pay system

16 « (a) In accordance with the purposes set forth in sec-

1'̂  tion 5401 of this title, the Office of Personnel Management

1® shall establish a merit pay system which shall cover any

19 employee in a poH tion ^ i^ F egrfflriy fe^ Jefl the «Ee«i8e

20 ef moBagmei er  oupcrvioofy icoponabilitiefl which is a

21 supervisor or management official position (as defined m

22 chapter 71 of this tiOe) and which is in GS-13 through

23 GS-15.

C7I
Cn
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11

12

i s

14

15 
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17

18 

19' 

20' 

21 

22
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“ (b) The merit jJay system estftbli^ed mider subsection 

(a) of this section shall provide for a range of basic pay for 

each grade to which it applies, which range shall be limited 

by the minimum and maximum rate of basic pay of each 

such grade.  ̂ ■

' ' *̂ (o)'(l) CoHCHrfc  ̂ wiflt eaeh adjttstHftcfit laider see-

wife tbe Offiee ^  Mtmo^emcnt aad Budget sheti 

'di6ttiiteW fee ' whfeh adjUBtmont ebaJl fee
/̂ TTrŵ il Ktt flirlUUuu iTi rtttUU T7T UliORJ pujr lUX ntx vneprojwo r̂rrcrcTt xrj" ttto

: ( c ) (1 )  Effectiiie at the heginnvng of the first applicable 

'pay pervdd'cominencvng on or after the firat day of the month 

in which an adjustment takes effect knd^ section 5305 of this 

' iUlis, the rate of basic pay for any positiofi under this sub- 

 ̂chdpier shall hd adjusted hy an amount, rounded to the 

nearest multiple of $100 (or if midway between fnultiples of 

$100, to the next higher muJtiple of $100}, equal to the 

perAtage of sucH aHnUal rate of pay which corresponds to 

' the p^centdge generatty applicable to positions in the same 

gtade as'hJch ^dmtion. '

• ^*i2) A ny eni^oyee.wh^se p o s i^  is brought under the 

merit pay system sTiaU; so toiig as -such employee continues 

in pOsUion, be erltUl^ to receive hasic pay at a rate of

boMr pixy''nbt tess than Oie rate fnich employee was reixiving
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1 when such position was brought under the merit pay system,

2 plu  ̂ any subsequent adjustment under paragraph (1 ) of

3 this subsection.

 ̂ (3 ) Ajl increase in pay under this subsection is

5 not an equivalent increase in pay within the meaiiing of sec-

6 tion 5335 of this title. Any such increase shall not result in

7 such pay being donsidered as fixed by administrative action, 

g {4 )  No employee may be paid less than the mini-

9  mum rate of basic pay of tbe guade of su(ih employee’s

10 position.
11 “ (d) (1) Under regulati(»^ prescribed by the OflBce of

12 Pereonnel Management, the feead of each agency may pro-

13  vide for within grodo pfty fate increases within the range of

14 basic pay for any employee covered by a merit pay system.

15 “ (2) Determinations to provide pay increases under this

16 subsection to an employee-
17  “ (A) may take into account both individual per-

18 formance and organizational accomplishment, and

19  “ (B) shall be based on factors, such as—

20 “ (i) improvements in eflSciency, productivity,

21  and quality of work or service;
22 “  (ii) ooBt oaviggo efficiency; and
23 “ (iii) timeliness of perfonnance;
24 “  (C ) shall bo subject to review only in aroordanqc

Cn
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1 with and to tihie extent provided by procedures estab 1 tion of, any employee covered by a merit pay system wh

2 lished by the ageiny head; and 2
"‘ (A)  by such employee’s suggestion; invention.

3 “ (D) shall be made in accordance with guidelines 3

4 issued by the Office of Personnel Management which 4 tributes to the efficaency, economy, or oHier improve-

5 relate to the distribution of increases available under 5

6 this subsection. 6 “  (B) performs a special act or service in the pub

7 "  (3) For any fiscal year, the head of any agency may 7 lic interest in connection with or related to suoh em

8 exercise authority under paragraph (1) of tiiis subsection 8 ployee’s official emploj^ent.

9 only to the extent of the funds available for purposes of 9 “ (2) The President may pay a ca«h award to, and

10 this subsection. 10 incur necessary expenses for the honorary recognition of.

11 “  (4) The funds available for purposes of this subsection 11 any employee covered by a merit pay system who—

12 to the head of an agency for any fiscal year shall be deter 12 “ (A)  by such employee's suggestion, invention.

13 mined by the Ofiice of Personnel Management on an annual 13

14 basis, after consultation with the Office of Management and 14

15 Budget, before the beginnmg of such fiscal year. The amount 15 of Government operations; or

16 so available for any such agency shall be determined by 16 “ (B) performs an exceptionally meritorious spedal

17 the Office on the basis of— 17 act or service in the public interest in connection with or

18 IxL'l* trtro lUIUlvlvutlix liuiutlttu vTt tiiu 18

19 nfyifinn fiSftfi aI iUia ridp iUlUur tWotttnt i f o w  trt tntra vtuicj ctzttx 19 A Presidential award may be in addition to an agency award

20 ^4®)- the amount estimated by the Office to reflect 20 under paragraph ( 1) of this subsection.

within-grade step increases and quality step mcreases, 21 “  (3) A cash award under fliis subsection is in addition

22 which would have occurred if the employees covered by the 22 to the basic pay and any merit increase to basic pay of A e

23 merit pay system in such agency were not so covered. 23 employee receiving the award. Acceptance of a  cash award

24 “  (e) (1) The head of an agency may pay a cash award 24 under this subsection constitutes an agreement that the use by

25 to, and incur necessary expenses for the honorary recogni- 25 Uie Government of an idea, metihod, or device for whidi the



178

1 award is made does not fonn the basis of a further clMm of

2 any nature against the Government by the employee, bis

3  heirs, or assigns.
4  “ (4) A cash award to, and expenses Jor the honorairy

5 recognition of, any employee covered by a merit pay system

6 may be paid from the fund or appropriation available to the

7  activity primarily benefiting or the various activities bene-

8 fiting. The head of the agency concerned shall determine the

9  amount to be paid by each activity for an agency award

10 under paragraph (1) of this subsection. The President shall

1 1  determine the amount to be paid by each activity for a Presi-

1 2  dential award under paragraph (2) of this subsection.

1 3  “ (5) Except as provided by paragraph (6) of this

14  subsection, a cash award under this subsection may not ex-

15  ceed $10,000.

16 “ (6) If the head of an agency certifies to the Office

17 of Personnel Management that the suggestion, invention,

18 superior accomplishment, or other meritorious effort for

19  which the award is proposed is highly exceptional and un-

20 usually outstanding, a cash award in excess of $10,000 but

21  not in excess of $25,000 may be granted with the approval

22 of such office.
2 3  “ (7) An agency may pay or grant aa award under
24 this subsection notwithatandmg the death or separation from
25 the service of the employee concerned, if the suggestion.
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1  invention, superior accomplishment, other meritorious effort

2  for which the award is proposed was made or performed

3  while the employee was In the employ of the Qpvemment.

4  “ (f) Under regulations prescribed by the Office of Per-

5 sonnel Management, the benefit of advancement through the

6 range of basic pay shall be preserved for an employee cov-

7  ered by the merit pay system, whose contiauoua sendee , is

8 interrupted in the public interest by service with the arm ^

9  forces, or by service in essential non-Govenmient civiliin

10 employment during a period of war or national emergency.

11 “  (g) purposes of section 5941 of this title, rates

12  of basic pay subject to increases under the merit pay system

13  are considered pay fixed by statute.

14 “ § 5403. Reports

15 ‘ ‘The Office of Personnel Management shall periodically

16 submit to the Congress reports on the operation of the mearit

17 pay system.

18 “ § 5404. Regulations

19 “ The Office of Personnel Management shall prescribe

20 regulations necessary for the administration of this chapter.’*;

21 CONFOBMING AlH) TECHNICAL AMENDMENTS

22 Sec. 502. (a) Section 4501 (2) (A ) of title 5, United

23 States Code, is amended by striking out “ ; and”  and inserting
24 in lieu thereof “ but does not include an individual paid under

c n
0 0
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. m «it  pay-.y*tem established under Motion 5402 of this

..3  (b) « .o li .n .4 M 2 (a ) of tide 5, Uni1»d  States Code,

. 4  .is amenaed.bj shiking oat “ »6,000”  <md imertmg in lieu

c j  J^ew6t‘‘»10»000'’ .
- 6  î• ..(o}.Beotion 4602 (b) ot title 5, TInil»d States Code, is 

:7. amendedr- ;V
r g , ;• ^(1 ) T)y Striking out "Civil Service Commission”  

’-a  : r  a« insorting in Beu thereoJ “ Office of Persomiel 

.]̂ p .M an B g^en t” ;
1 1  • (2) by striking out “ $5,000” ,and inserting in lieu

j 2  , . thereof “ $1 0 ,OM^
' (9) by striking out “ the Commission" and insert-

1 4  ing in liou thereof “ the Office .

^ 8  Section 4606 of title 5, United States Code, is

1 6  . amended by striking out “ CivU Service Commission may”

17  and inserting in. lieu thereof "Office of Persomiel Manage-

18 ment shall” .
1 9 _ ^ S e e t o g m ^ f t ) - e l  « e  6 ;  ^Wted States Cede, «

SO a a ««d ed l^  inserting a t e

21  aa employee covewdty«h a fte f6 4ef

2 2  (e) Section S33t(b) of tide 5. VniUd States Code, is

23 amended by adding at the md thereof Ae foUowing new sen-

2 4  tenoe: "Thi, subohapter Aatt not apply to any poUum co«-

25 ered by chapter 54 of this tUle. . ------- —

,  ( ,) Section 5334 of tiUe 5, United BtaU. Code, is

o amended— .
3  ( 1 ) in paragri^h (2 ) of subsection (c) by msert-

,  ing ", or for an employee appointed to a porition covered

5 by the merit pay system, any doll.. «no»nt,”  after

6  “ step”  ; and
 ̂ (2 ) by adding at the end thereof the foUowmg

g new Biibseciion:
9  « (g) In the case of an employee covered by the merit

1 0  pay aU *3* "
11  -two step-increases’ shall be deemed to mean 6  percent.” .

12  (g) flection 6336 (e) of tifle 6 , United Stat« Code, is

13  «nended by inserting after “ •mdividual" the f o U o ^ :  “ cov-

U  eredbydiapter54oflhi«tille,or,” .

15  (h) Section 6336(c) of titte 6 , United Stales Code, is

16 amended by inserting after "individual”  the foBo^ing: “ cov-

17 ered by chapter 64 of tiiis tifle, or,” .

18  (i) The table of diapters for part H I  of title 5, United
19 States Code, is amended by inserting after the item relating

20 to chapter 63 the foUowing new item:
_______  5401".

-54. Merit Pay---------------------------------------------------

2^ BPFBCnVB DATE

22  SBC. 603. The provirions of tiiis title shall take effect on

23 flie first day of die first appUcable pay period whidi be^u.

24 on or after flie » »  180th day after tiie date of the enacts

181
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2 ment of this Aefc Act, except that such pi'ovisions may take

2  effect with respect to any category or categories of positions

3  before such 180th day to the extent the Director of the Office

4  of Personnel Management prescribes.

5 TITLE VI-RESEARCH, DEMONSTRATION, AND

6 OTHER PROGRAMS

rj e e s e a e o h  a n d  d e m o n stra t io n  p r o je c t s

8 Sec. 601. Part III of title 5, United States Code, is

9  amended by adding at the end of subpart C thereof the

1 0  following new chapter:

11 “ Chapter 47. PERSONAL PERSONNEL RESEARCH

12 AND DEMONSTRATION PROJECTS

“Sec.
“4701. Definitions.
“4702. Research and development functions.
“4703. Demonstration projects.
“4704. Allocation of funds.
“4705. Reports.
“4706. Relations.

13 “ §4701. Definitions

14 “Eor the purpose of this chapter—

■ y r r  wgCuCY ttttrtttra tnx no troiiirott xix ocxt"

16 ties 2301 (a) (without rcgwd te paragraph (3) (D)

17 thereof);
18 “ (1 ) ‘agency’ means an Executive agenx̂ y, the Ad-

19 ministrative Office of the United States Courts, and the

20 Government Printing Office, except that such term does

21 Tiot include—

183

j  *‘ (A )  a Government corporation;

2  ‘ '(B ) the Central Intelligence Agency, the De-

3 feme Intelligence Agency, the National Security

4  Agency, and any Executive agency or unit thereof

5 which is designated by the President and which con-

0 ducts foreign intelligence or counterintelligence ac-

7  tivities; and

8 ‘ ‘ (C ) the General Accounting Office.

9  “  (2) ‘employee* means an individual employed in

10 or under an agency;

11  “ (3 ) ‘eligible’ means an individual who has quali-

12  fied for appointment in an agency and whose name has

13  been entered on the appropriate register or list of eli-

14 ^ le s ;

15  “  (4) ‘demonstration project* means a project con-

16 ducted by the Office of Personnel Management, or un-

17 der its supervision, to determine whether a specified

18  change in personnel management policies or procedures

19  would result in improved Federal personnel manage-

2 0  ment; and

2 1  “  (6) ‘research program’ means a plaimed study of

22 tlie manner in which public management polides and
23 systems are operating, the effects of those policies and
24 systems, the possibilities for chanĝ e, and comparisons



1 “ §4702. Research and development functions

2  *‘The Office of Personnel Management shall—

3  ^*(1) establish and maintain (and as^t in the es-

4  tablishment and maintenance of) research and develop-

5  ment projects of improved metiiods and technologies in

6 Federal personnel management;

7 ^*(2) evaluate projects, and proposed projects,

8 described in paragraph (1) ;

gi “ (3) establish and maintain a program for the

1 0  collection and public dissemination of mformation relat-

11 ing to personnel management research and for encout-

12 a ^ g  and facilitating the exchange of information among

13  interested persons and entities; and

14 ** (4) carry out the preceding functions directly or

15  through agreement or contract.

16 "§4703. Demonstration projects

17 “  (a) Except as provided in this section, the Office of

18 Personnel Management may directly or tiirough agreement

19  or contract with one or more Federal agencies and other

20 public and private organizations conduct and evaluate dem-

21 onstration projects. The conduct of demonstration projects

22 sliail not be limited by any lack of specific authority to take

23 the action contemplated, or by any provision or provisions of

24 law existmg at tiie time mconsistent with such action, in-

25 eluding laws or regulations relating to—

'*(1) the methods of eatablishing qualification re- 

remente for, recruitment for, and appointment to

3

4  “  (2) the methods of clasafying positions and com-

5  pensating employees? e*eepfe that ae variation k  hereby

wwvuv* AM vu zzx iTdrorne p*witttw fjy tSttirpWr

7  erfittbpartOe^ part m  el this tMe;

8 “ (3) the methods of assigning, reassigning, or

9  promoting employees;

10 ** (4) the metiiods of disciplining employees;

11 “  (5) the methods of providing incentives to em-

12 ployees, including the provinon of group or individual

13 incentive bonuses or pay;

14 “ (6) hours of work per day or per week;

15 “  (7) the methods of involm g employees, unions,

16 and employee organizations in personnel dedsions; and

17 (8) the methods of redadng overall agency staff

18 and grade levels.

19 NotwithotnndiBg tbe provioionfl « l  thie gBbflcetion, » e  dem-

20 ^ trotion  prejeet M  aSeet leave Hfider chaptor ^  « l

21  ^  title w iafiOTODoĉ aBaukiegm deffigbpartOol part f f i

22 eltiyetiOe;

23 “ (b) Before conducting or entering into any agreement

24 to conduct a demonstration project, the Office of Personnel

25 Management shall—

o >

I
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2

3

4

5
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10 

11 

12. :

13

14

15

16 , 

17,

18

19 ^

20 •

22

2S - ■ : <,

24

25

“ (1) develop a plan for such project which iden-

r

“ (A ) purposes;

' “ (B) the types of employees or eligibles, 

categorized by er ^ im tionol occupational seiics. 

grade, or organizational unit;

“ (C) the number of employees or eligibles to 

be included, in total amount or by category;

“ (D) the methodology;

“ (E) the duration;

“ (F) the training to be provided;

“ (■O) the anticipated costs;

“ (H) the methodology and criteria for 

evaluation;

. *‘ (I )  d specific description of any lack of specific 

; .r ■ authority for any aspect of such project; and

• *^(J) a specific citation to any proi'ision or 

provisions of law, rule, or regulation trhich, if not

fv waived under this section, would prohibit the con-

• - ducting of such project as proposed.

“ (2) publish such plan in the Federal Eeglster;

‘M3) submit such plan so 2’ '^blished to public 
hcciriHg. hearing; arid

‘ "(4)  transmit a copy o f such plan, taking into ar-

1 count any revision resulting from such hearing, to each

2 House of the Congress.

3 Any stteh plaft s M  net he implemented tt k  apprevod

4 fey eaeh agency involved?

5  “ (c) ( i )  Any research or demonstration project under

6 this section may not be undertaken, or any contract with

7 respect to such project may not he entered into unless the

8 plan under subsection (b) of this section for such project

9 is approved by each ogenci/ involved in it and a copy of such

10 plan, as so approved, is transmitted to each House of the

11 Congress and such plan is not disapproved by either House

12 of the Congress during the first period of 60 calendar days

13 of continuous session of Congress after the plan is transmitted.

14 “ (2 ) For the purpose of paragraph (1 ) of this sub-

15 section—

“ (A ) the continuity of a session is broken ordy by 

an adjournment of the Congress sine die; and

“ (B ) the days on which either House of ihe Congress 

is not in session hecanse of an adjo^irnment of more than

3 calendar day.'i to a day certain are excluded in the 

com;putation of the 60-day period.

‘ '(d ) No research or demonatration project tinder this

to

“ (1) any provision of chapter 63 (relating



1 leave) or suhpart O (reltsting to insurance and an-

2 nuitiesj of this title;

3 “ (2 ) any provision of law prohibiting diacrimina-

4 tion described in section 2 302 (b )(1) of this title, pro-

5 viding for equal employment opportunity through

6 affirmative action under any such law, or providing any

7 right or remedy available to any employee or applicant

8 for employment in the civil service under any such law;

9 *'(3) any provision of chapter 15 or suhchapter III

10 of chapter 73 of this title (relating io political activity);

11 or

12 *‘ (4 ) any rule or regulation issued under the pro-

13 visions of law referred to in paragraphs (1 ), (2 ), and

4 (3 ) of this subsection.

.5 (^ ) ( i )  Each demonsti'ation project shall—

16 “-(4)- (A )  involve no more than 5,000 individuals

17 other than individuals in any control gi'oups necessary to

18 validate the results of the project; and

19 (B ) terminate before the end of the 6-ycar

20 2-year period beginning on tlie date of approval by the

21 Office of Personnel Management' except that research

22 may continue beyond such date to the extent necessary

21 to validate the results of the project.

24 “ (2 ) No more than 5 research or denicynsiraiion projects

25 m^y be contracted for or conducted af any time.
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j  ( f )  Subject to the terms of any written agreement

2 between the OflSce of Personnel Management and an agency,

3  a demonstration project involving an agency may be tenni-

4  nated by the Office of Personnel Management, or such

5  agency, if either determines that the project creates a sub-

6 sl̂ mtial hardship on, or is not in the best interests of, the

7 public, the Federal Government, employees, or eligibles.

8 “ 'H ' (o )  Employees within a unit with respect to which

9 an organization of Government employees has been ac-

10 corded exclusive recognition shall not be induded within

11 any project under subsection (b) of this section—

12 “ (1) if Sttch. project would violate a negotiated

13 agreement between such agency and such organization,

14 unless there is a written agreement with respect to such

15 project between such agency and such organization; or

16 “  (2) if such project is not covered by a negotiated

17 agreement, until there has been consultation or negotiar

18 tion, as appropriate, with such organization.

19 (h) Employees within any unit witii respect to

20 which an organization of Government employees has not

21 been accorded exclusive recognition shall not be included

22 within any jH'oject under subsection (b) of tiiis section un-

23 less there has been agency consultation regarding the jKroject

24 with the enxployees in such unit.
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(i)  Evaluation of the results of the project and its 

impact on improving publio management shall he undertaken 

for each project.

{ ']) Upon the request of the Du-ector of the Office of 

Personnel Management, agencies shall cooperate with and 

assist the Office as far as practical in the performance of this 

function and provide the Office with requested information 

and reports relating to the conduct of demoi^tration projects 

in their respective agencies.

«§ 4704. Allocation o f funds

“ Funds appropriated to the Office of Personnel Manage

ment for the piurposes of this subchi^ter may be allocated by 

the Office of Personnel Management to any agen(^ conduct

ing demonstration projects or assistmg the Office of Personnel 

Management in conducting such projects. Funds so allocated 

shall remain available for such period as may be specified in 

appropriation Acts. No colQtract shall be entered into under 

this section unless such contract has been provided for in ad> 

vance in appropriation Acts.

“§ 4705. Reports

“ The Office'of Personnel Management shall include in

- a n n ^  repbii requifed by section 1308 of fliis title a

- smnmaxy of research and demonstration projects conducted 

during tiie year, the effect of that research on unproving 
puUie management and increasmg effi<uen( ,̂ and recom-

190
1 mendations of policies and procedures which, will improve

2 the attainment of general research objecfeivM.

3 “ §4706. Regulations . . , - ' .

4  “The Office of Peisonnel Management shall pl-escribe

5  regulations for the administration of this chapter.” .

6 rNTBBGOVEENMENTAIi PBESONNBL ACT AMENDMENTS

7 Sbo. 602. (a) Section 208 of the Intergovemmental

8 Personnel Act of 1970 is amended—

9  (1) l>y striking out the section heading and insert-

10 ing in lieu thereof the following:

11 “ t ba n sfbe  of  fu n c tio n s  a n d  a d m in is t r a tio n  of

12 MBEIT po licie s” ; ;

13 (2) by redesignating subsections (b), (c), (d),

14  (e ), (f),and (g) as subsections'(q)., (d>, :(e), (f),

15  (g ) , and ( i ) , respectively, and by inaettih  ̂jafter sub-

16  section (a) the following new subsection:

17  “  (b) In accordance with regulations of the- Office of

18 Personnel Management, Federal agencies may reqiurB as a

19  condition of participation in assistance programs, systems, of

20 personnel administration consistent with personnel standards

21 prescribed by the Office of Peraonnel Management for posi-

22 tions engaged in canying out suoh programs.'Such standu^
23 shall include the merit principles in section 2 of this Act.” ;
2 4  and
25 (3 ) by in s e r t^  after subsection re-
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2 designated by this section, the following new subsection:

2  (h) Effective one year after the date of the enactment

3 of this subBeclion, all statutory personnel requirements estab-

4  lished as a condition of the receipt of Federal grants-in-aid

5  by State and local governments, are hereby abolished,

6 «xceptr-

7  “ (1) those requirements listed in subsection (a)

8 of this section,

9  ' ' (2)  those that generally prohibit discrimination

10 in employment or require equal employment opportunity,

11 “ (3) the Davis-Bacon Act (40 U.S.C. 276 et

12 seq.),and

13 ‘̂ (4) diapter 15, Political Activities of Certain

14 State and Local Employees, of title 5, United States

15 Code.”

16 (b) Section 401 of such Act is amended by striking the

17 period alter “ institutions of higher education”  and inserting

18 in lieu thereof “and other organizations/'

19 (c) Section 403 of such Act is amended by striking

20 out “  (less applicability to commissioned oflScers of the Pub-

21 lie Health Service)

22 (d) Section 602 of such Act is amended in paragraph

23 (3) by inserting “ the Trust Territory of the Pacific Elands,"

24 before “ and a territory or possession of the United States,” .

25 (e) Section 506 of such Act is amended—

192

, (1) by inserting in subsection (b) (2) “ the Oom-

2  monwealth of Puerto Eico, Guam, American Samoa, and

3  the Virgin Islands) ”  after “  (Other than the District of

4  Columbia,''; and

5  (2) by striking out of subsection (b) (5 ) “ and the

6 District of Columbia,”  and by inserting in lieu thereof

7  “ the District of Columbia, the Commonwealth of Puerto

8 Bico, Guam, American Samoa, and the Virgin Islands.” .

9 AMENDMENTS TO THE MOBILITY PBOGBAM

10 Sbo. 603. (a) Section 3371 of title 5, United States

11 Code, is amended—

12  (1) by inserting “ the Trust Territory of the Pacific

13 Islands,”  after “ Puerto Bico,”  in paragraph (1) ( A ) ;

14 and

15  (2) by striking out “ and”  at the end of paragraph

16 (1)» by striking out the period at the end of paragraph

17 (2) and inserting a semicolon in lieu thereof, and by

18 adding at the end thereof the following;

19 “  (3) ‘Federal agencg^ means an executive agency,

20 A nulitaiy department, a court of the United States, the

21  Administrative Office of the United States Courts, die

22 Library of Congress, the Botanic Garden, the Govern-

23 ment Printing Office, the Congressional Budget Office,

24 the United States Postal Service, the Postal Bate Com-

25 mission, the Office of the Architect of the Capitol, the
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1

2

3

4

5

6 

7

'8

9

Id

11

12

14

15

16 

I'f 

18 

19

Office of Tetihnology Assessment, and such other np- 

propria'te igendies 6i the legislatiVd and judicial’ branches 

as det6 iSnined b̂ '̂the Office' of Persdnhel Management; 
and ■ . /

■ I “ (^) ‘dther orgaliizdtions* meanis—'

' ■ ‘ ' “ (A) ' a national,-rtgionalj State-wide, or mfet- 

' ropolitan organization representing -member State 

- ■  ̂ or lo6aJ govefimiient ;̂ /'

.y.?;/- aji association of ?State-or local public

' officials; or' ’ ‘-j { }

, ^f “ (C) a nonprofit organization, one of ^hose

- principal functions is to offer profeissjonal advisory,

 ̂ ' si • ireafearch, development, olr related services to gov

ernments or universities concerned Wifli public

194

21

H2

25

(b) SeiDti6n3''SfS72> ihfough 3376 of title'5, United 

Stated' Oode, ^  attended' by, ŝtriking out ^executive 

agency”  and̂ Ŝan Wecutite agenijfy*̂  each place 'tkey appear 

and*by ins6r1ang m lieu thereof,-'respectJvely, “Federd 
atid’ “A- Federal agency” . '  ̂ • -

■ (6) Section 3372 (a )'(1) of tide 5, TJnited Staffs 
' Code, is fdrthOT aiheiided by inserting immediately befdt  ̂
Ae seniicoidh ‘the foUoWing: ‘V’except that an employee 
in & Federal agency does hot iuclude an employee in the 
^iSdr'EzMutive Servi^ serving under a non-career appoint^

195

1 ment and an employee in the excepted service who' is serving

2 in a confidential or policy-detennining or policy-advocating

3 position*'.

4 (d) Section 3372 of title 6, United States Code, is

5 amended—

6 (1) in subsection (b) (1), by gtiiking out “and”

7 after “higher education” ;

8 (2) in subsection (b) (2), by stiiking out the

9 period after “executive agency” and inserting in lieu 

thereof a semicolon; a»4

(3) by adding at the end thereof of subsection (h) 

the following:

“  (3) an employee of a Federal agency to another 

organization; and

“  (4) an employee of another organization to a 
Federal agency.” ; and

(4 ) by adding at the end thereof the following new 

subsection:

" ( c ) (1 )  An employee of a Federal agency may he

20 assigned under this subchapter only if such employee agrees,

21 as a condition of accepting an assignmeni to a Stale or loral

22 government under this subchapter, to serve with such agency

23 fipon the completion o f .<tiirh a.<vfjnmenf fo r  a period equal

24 to the length of the tissignmenL

25 “ (2 )  Each agreement refjuirecl under paragmph (J)  nf

10

11

12

13

14

15

16

17

18 

19

]



J m  «,b>ec,ion >haH provide t o  i»  tke evmt the recipie.i 

JJ faO, to carry out >uch agreemml (except for good and mijl- 
,  M  reason ae determimd by the head of the Federal agency 

[  «*oA mployee .haU beUaUetoike VniUd S t ^

5 fvr payment of all expmes (exduding salary) of meh 

g ammnmt. Such amomU M l be treated a, a debt due the 

rj United States.

g («) Section 3374 <A Ufle 5, TJmted States Code, u

9 amended—
(I ) hy adding the following new sentence at the

end of subsection ( b ) :

1 2  “ The above exceptions shaU not apply to non-I'ederal em-

1 3  pleyees who are covered by chapters 88, 87, and 89 of this

14 title by virtue of their non-I'ederal employment immediately

15 before a s s e n t  and i^pointment under this section.";

1 6  (2) in subsection (c) (1), by strilung out the semi-

17 colon at the end thereof and by inserting in lieu thereof

18 the following: “ , except to the extent that the compen-

1 9  sation received from the State or local government is

20 less than the appropriate rate of pay which the duties

2 1  would warrant under the applicable pay provisions of

22 this title or other applicable authority; and
2 3  (3) by striking out the period nt the end of sub-

24 section (c) and adSng Ihe foUowing: or for the

196 contribution of the State or 1«=«1 govenanent, or a part 

thereof, to employee benefit systems/ .

3  (g) Section 3375 (a) of titie 5, United States Code, is 

,  amended by striking out “ and”  at the end of paragraph (4) ,  

g by redesignating paragraph (6) as pa ,«g»ph  (6) ,  and by

6 inserting after paragraph (4) fliereof thefoHowing:

“  (5 ) section 6724a (b) of this tiUe, to be used by

8 the employee for miscellaneous expenses reUted to

9  change of station where movement or storage of house- 

jQ hold goods is involved; and” .
11 TIT LE  r il - lA B O R -H A lfA G E M E N T  B E L A T I O m

^  [N ew  title relating to labor-management relations to be 

supplied.]
• * *

TITLE ^  F / / I — MISCELLANEOUS
16

SAVINGS PEOVISION8

18  SBC. TO! 801. (a) Except as provisions of tiiis Act may

19  govern, ril Executive orders, rules, and regulations affecting

20  tiie Federal service shall continue in effect, according to flieir

21  tenns, mitil modified, ternunated. superseded, or repealed by

22  the President, the Office of Persomiel Management, e» Ihe

23  Merit Systems Protection Board, the Equal EmploymenI

2 4  OpporlunHy Commissim, or the Federal Labor Relations

25  Authority as to matters within their respective jurisdictions.
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1 (b) No provision of tUis Act shall affect nny ad-

2 ministrative proceedings pending at the time suoh provision

3 takes effect. Ofdei*s shall be issued m such jH-ooeedings and

4 appeals be taJsen tJjerefrom as if this Act had not been

5 enacted;

6 (c) No suit, action, or other proceeding lawfully com- 

r  meneed by or against the Director of the Office of Personnel

8 Management, or the board members of the Merit Systeips

9 Protection Board, or officei-s or employees thereof in their

10 official capacity or in relation to the .discharge of their offi-

11 ciai duties, as in effect immediately before the effective date

12 of this Act, shall abate by reason of enactment of this Act.

13 Such suits, actions, or other proceedings shall be determined

14 as if this Act had not been enacted.

15 AUTriOEIZATlON OF APPEOPHTA^IONS **

16 Seo. 802. There are authorized to be appropriated,

17 out of any moneys in the Treasury not othei-wise appro-

18 priated, such sums as may be necessaiy to cany out the pro-

19 visions of this Act.

20 POWERS OF PRESIDENT UNAFFECTED EXCEPT BY EXPEESS

21 PROVISIONS

22 Sec. 503̂  603. Except ns expressly provided in this

23 Act, nothing contained herein shall be construed to limit, cur- 

24: tVil, abolish, or terminate any function of, or authority avail-
25 able to, the President which the President had immediately

X98

before the effective date of this Act; or to limit, curtail, or 

termmate the President’s auUiority to delegate, redelegate, 

or terminate any delegation of functions.

TEOHNICAL AND CONFOEMINQ AMENDMENTS 

Seo. 804. The President or his designee shall, as 

soon as practicable but in any event not later than 30 days 

after the date of the enactment of this Act, submit to the 

Committee on Post Office and Civil Service of the House of 

J Representatives and the Committee on Governmental Affairs 

 ̂of the Senate a draft of any technical and conforming amend

ments to title 5, United States Code, which have not beMi 

inad6 by the provisions of this Act and which are necessaiy 

to reflect tiiroughoutjsuch title tiie amendments to the sub- 

. stantive provisions of law made by this Act and by Reorgani- 

,'zation Plan Numbered 2 of 1978. 

j . EFFECTIVE DATES

Sec. 805. Except as otherwise expressly provided 

in this Act, the provisions of this Act shall take effect 90 

days after the date of the enactment of this Act.
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tCOMMlTTEE PRINTl
Jtji,Y 10,1078

[The following reflects the proposed d ^ t  of title 
management relations) to be used m 
of the committee print o f H.B. 11280 (datrf 
but does not include necessary technical and conform! g 
amendments.]

1 t i t l e  VII—f e d e r a l  s e r v i c e  LABOR'

2 MANAGEMENT RELATIONS

3 f e d e r a l  s ervice  labo r -m an agem ent  re lat io n s

4 Sec. 701. So much of subpart F  of part I II  of tide 5,

5 United States Code, as precedes subchapter II  of chapter 71

6 thereof is amended to read as follows:

7 **Subpart F—Labor-Management and Employee

8 Relations
9 ^̂Chapter 71-LABOR-MANAGEMENT RELATIONS

-SUBOnAPTER l-OENEBAL PROVISIONS

101. Findings and jnirpoae. 
î 710e. Employees  ̂rights.
‘̂■7103. De^itions. , . '
«720i. Federal LalorRelatioruiAutJ^y.

Powers and duties of the Authority.
^̂7106. Management rights.

\

uannriffAFTER Il-B ia H T S  AND DUTIES OP AQENOIEB ^SVBOHAPTER^II ORGANIZATIONS

^ m il. E M lm i^e reeogniiian o f  labor o r g a r d B ^ ^  ^
DetermdtuUion of appropriate wUt$ for labor orgamuatum repre^_̂UoHoi

^̂ 118. NaManal conmuatMn ngiwi.
RepreterUaiion rights and dutiM.

•̂ 116. Allotments to repretetUaUves.
^116. Unfair labor praatUses.
^117. Duty io bargain in goad faithf compdlvng med.
^118. PrevenUon of unfair Ubor p ra d ^ .
“7 /m  Negotiaiitmim^asses! FederalServiMlmpaueaPaMl.

Standards of ctmduot for Ubor orga/MzaiuyM.
^̂ SUBOHAPTER Ili-GRIEVANCES, APPEALS, AND 

REVIEW
“Bee.
^ m .  AppedU from adverse deciMtu.
“7 m  Orvemame procedures.
«7 m  Judieita review,

-SUBCHAPTER tV-ADUmSTRATlVE AND OTHER 
PROVISIONS

•mSl. Reporting requinments far standards of cor^t.
“7 m  OffUAd tiiM.
^ISS. SubpemM.

CompOatian. and publiaatwn of data.
'̂ 1̂36. recognitions, agreements, and pro-

cedures.

1 "SUBCBAPTER I-G E N E R A L  PSOVISIONS

2 “ § 7101. Findings and purpose

3 *Ua) The Congress finds that experience in hath pri-

4 vote and public employment indicates that the ataiutory

5 protection of the right of employees to organize, bargain

6 collectively, and paHicipate through labor orgamzaiwns of

7 their otm choosing in decisions whî h affect them safeguards

8 the public interest and contrUniies to the effectioe conduct

9 of puUic business. Such protection facUilaies and encourages

10 the amicable settlement of disputes between emphyees and

n rights.
1

CO



1 their employers involving conditions of employment. There-

2 fore, labor 'organizations und collective bargaining in the

3  Federal Service are in the public interest.

4  “ (b) It is the purpose of this chapter to prescribe

5 ixrtain righis and obligations of the employees of the Fed-

6 eral Government and to establish procedures which are de-

7  signed to meet the special requirements and needs of the 

g Federal Government.

9  “ § 7102. Employees* rights

10 ‘ ‘Each employee shall have the right to form, join, or

11  assist any labor organization, or to refrain from any such

12 activity, freely and without fear of penalty or reprisal, and

13 each such employee shall be protected in the exercise of such

14 right. Except as otherwise provided under this chapter, such

15 rigTU includes the right—

16 ‘ '(1 ) to aot for a labor organization in the capacity

17 o / a representative and the right, in such capacity, to

18 present ihe views of such labor organization to agency

1 9  heads and other officials of the executive branch of the

20 Government, the Congress, or other appropriate

21 authorities,

22 “ (2 ) to bargain collectively over conditions of em-

23 ployment through representatives chosen by them under

24 this chapter, and
25 “ (3 )  to engage in other lawful activities for  the

purpose of ^tablishing, maintaining, and improving 

conditions of employment.

1

2

3 “ § 7103. Definitions; application

4

5

6

7

8 

9

10

11

12

13

14

15

16

17

18

19

20 

21 

22
23

24

“ For the purpose of this chapter—

“ (1 ) ‘person' means an individual, labor organiza

tion, or agency;

“ (2 ) ‘employee" means an individual—

“ (A ) employed in an agency;

“ (B ) employed in a nonappropriated fund in

strumentality deacrihed in section 2105(c) of this 

title and with respect to whom such section 2105

(c) applies;

“ ( C) employed in the Veterans' Canteen Serv

ice, Veterans' Administration, and with respect to 

whom section 5102(c) (14) of this title applies; or 

“ (D ) whose work as such an employee (deter

mined under the preceding provisions of this para

graph) has ceased because of any unfair labor 

practice under section 7116 of this title and who 

has not obtained any other regular and substantially 

equivalent employment, as determined under reyu- 

lations prescribed by the Federal Labor Relations 
Avihority;

but does not include—

o



j  **(%) an alien or noncitizen of the United Siaiea

2  who occupies a position outside the United States;

3  “ (ii) a member of the armed forces;

4  *‘ (iii) a mpermor or a management official; or

5  individual employed by the Qovetnr

0  mmt of the District of Columbia or the Tennessee

7  Valley AutkorUy;

8 ‘ ‘ (3 ) ‘agency* means any Executive agency, the

9  Library of Gmgress, the O'ovemment Printing Office,

10 and the Postal Rate Commission;

‘Y4j 7o6or organization* means an organization

12 composed in whole or in part of employees of an agency,

13  in which employees participate and pay dues, and

14 which has as its primary purpose the dealing with an

15 agency concerning grievances and matters affecting con-

16 ditions of employment, except that such term does not

17 include-

18 **(A) an organization whose basic purpose is

19 purely social, fraternal, or limited to special interest

20 Objectives which are only incidentally related to 

. 21 matters affecting conditions of employment;

22 “ (B ) an organization which, by its constitution,

23 ' bylaws, tacit agreement among its members, or

24 otherwise, denies membership because of race, color,

j  creed, national origin, sex, age, preferential or nopr

2  preferential civU service status, p o W M  affHiatioBf

3  maritoZ status, or handicapping. eondUixm; or ; •

4  “ (C ) an organisation sponsored by an agency;

5  “ (5 ) ‘affiliate’ m£ans, when used wUh resped, ^  

e a labor arganvzalion, any nalianal or iniemalimal unim, 

ri federation, council, or department, or other organizalixm

8 in which such labor organization is represented or with

9  which such labor organizatim is affiliated; .

1 0  **(6) ‘AuthorUjf means the Federal Labor Bdor

1 1  tions Authority described in section 7W 4(a) of this

12 tide;
13 ''(7 ) means the Federal Service Impasses

14 Panel described in section 7119 (c ) of this iiOe;

15 ^ (̂8) ‘coUective bargaining agreement means an

16 a ^ eem ^  entered into as a resuU of coUeciwe hargainr

17 ing pursuant to the provisions of th is -^ p ter ;

18 “ (9 ) ‘grieoame*̂  means any compUdnt by any

19 person—

20  “ (A )  concerning any maUer relating to ihe

21 employment of siuih person with an agency;

22 “ (B) concerning the effect or inierpreUtiioni

23 or a claim of breach, of a coUective bargaining 

2 4 : . . agreement; or

25 *‘ (C ) concerning any claimed violation, mis-



1 interpretation, or misapplication of any law, rule,
1 the conditions of employment affecting such employees

2 or regulation, affecting conditions of employment;
2 and to execute, if requested by either party, a written

3 “ (10) ‘supervisor' means any employee having au
3 document incorporating any collective bargaining agree

4 thority, in the interest of an agency, to hire, direct, as-
4 ment reached, but such obligation does not compel either

5 sign, pronvote, reu^ard, transfer, lay off, recall, suspend.
5 party to agree to a proposal or to make a concession;

6 discipline, or discharge other employees, or to adjust 6 “ (13) ‘confidential employee' means an employee
7 their grievances, or to effectively recommend such ac

7 who acts in a confidential capacity to a person who for
8 tion, if the exercise of such authority is not merely

.8 mulates or effectuates managemmt policies in the field
9 routine or clerical in nature but requires the consistent 9 of labor relations;

10 exercise of independent judgment, except that with re 10 “ (14) ‘conditions of employment' means persmnel
11 spect to any unit which includes firefighters or nurses. 11 policies, practices, and matters, whether established by
12 the term 'supervisor' include mly those employees who 12 rule, regulation, or otherwise, affecting working condi
13 devote a preponderance of their employment time in 13 tions, except that such term does not include policies,
14 exercising such authority; 14 practices, and matters—
15 “ (11) 'management officiaV means an individual 15 (A )  relating to discrimination in employment
16 employed by an agency in a position the duties and 16 because of race, color, religim, sex, age, national
17 responsibilities of ivhich require or authorize such in 17 origin, or handicapping condition;
18 dividual to formulate, determine, or influence the policies 18 “ (B ) relating to political activities prohibited
19 of suchageiwy;

19 under subchapter 111 of chapter 73 of this title; or
20 *‘ (12) ‘collective bargaining' or ‘bargaining' means 20 “ ( C) to the extent such matters are specifically
21 the performance of the mutual obligation.̂  of the repr^ 21 provide for by Federal statute;
22 seMatives of an agency and the exclusive representa 22 “ (15) ‘professional employee' means—
23 tive of employees in a unit in such agency to meet at 23 “ (A )  an employee engaged in the performmux
24 24 of work—
25 a good-faith effort to reach agreement with respect to 25 “ (i) requiring knowledge of an xidvanc^
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o

2

3

4

5

6

7

8 

9

10

11

12

13

14

15

16

17

18

19

20 

21 

22

23

24

1
type in a field of science or I 
a cq u M  by a frolmged M in e of specialized 

inuHectaal ituiruelim and aludy in ammtilvr 

tion of higher learning or a hoapitttl (aa dwtm- 

guiahed from knowledge acquired by a general 

academic education, or from an apprenluseahip, 

or from training in the performance of routine 

mental, manual, mecJanW, or physical aclivi- 

ties);
regwiring the consistent exercise of 

discretion and judgment in its performance,

‘*(iii) which is predominantly intellectual 

and varied in character (as distinguished from 

routine mmtal, manik l̂, mechanical, or physi

cal work); and

*‘ (iv) which is of such character that the 

output produced or the result accomplished by 

such work cannot be standardized in relation 

to a given period of time; or 

- (B )  an employee who hm c(mpleted the 

courses of specialized intellectual i\istructim and 

study described in subparagraph (AJ (i) of this 

paragraph and is performing related work under the 

direction gui^nce of a professionai  ̂ person to

2

3

4

5

6

7

8 

9

10

11

12

13

14

15

16

17

18

19

20 

21

1 qutdify iuch employee as a 

wUhm the meaning of 

••(16) ^exeludoe

employee,

( A ) ;  

means any labor

" (A )  adecUd or d a iign ^  purmanl to the 

proviaioaa of acc&on 7111 of th» title as the repre- 

0/  emphyeet in an appropriaU mU; ■or. 

" (B)  recognized by an agency before the effec

tive daU of tUa chapter as the exduave repreacnta- 

tine of employees in an appropriate unU—

'‘ (i)  on the basis of an etedion, or 

‘•(ii) on any basis other than an election; 

‘*(17) 'firefightei  ̂ employee engaged

in the performance of work direcUy connected wUh the 

^ r o l  and eOingmshment of fires or the mavOenanee 

and use of firefighting appdralua and equipment;

“ (18) ‘United Stated means the 50 States, the 

Districl of Ccbitnina, and any territory or poasessim of

the United States; and

*•(19) 'dues means dues, fees, and assessments.

“ 4 7104. Federal Labor ReUaions AuthorUy

**(a) The Federal Labor BeUdions AidhorUy is com

posed of three members, not more than two of whom may 

be adherents of Ae same poliOad paHy. A  member shall 

not engage in any other business or employment and none

00



1 of whom may hold another office or position in the Govern*

2 ment of the Uniied States except where provided by law.

3 *‘ (b) Members of the Authority shall be appointed by

4 the President, by and with the advice and consent of the Sen-

5  ate. Each member of the Authoi^ity may be rem^ed by the

6 President, only upon notice and hearing, and only for mis-

7 conduct, inefficiency, neglect of duty, or malfeasance in Office.

8 The President shall designate one member to serve as Chair-

9 man of the Authority.

10 *^(c) One of the original members of the Authority

11 shall be appointed for a term of 1 near, one for a term of 3

12 years, and the Chairman for a term of 5 years. Thereafter,

13 each member shall be appointed for a term of 5 years. Not-

14 withstanding the preceding provisions of this subsection, the

15 fern of any membei' shall m t expire before the earlier of (1 )

16 the date on which such member's successor takes office, or

17 (2 ) the last day of the Congress beginning after the date

18 such member^s term of office would (but for this sentence)

19 expire. An individual chosen to fill a. vacancy shall be ap~

20 pointed for the unexpired term of the member replaced.

21 “ (d) A vacancy in the Authority shall not impair the

22 right of the remaining members to exercise all of the powers

23 of the Authority.

24 “ (e) The AiUhorUy make an annual report to tite

25 President for transmittal to the Congress, which shall include

11

3 information as to the cases it has heard and the decisions it

2 has rendered.

3 '‘ ( f ) ( i )  The General Counsel of the Authority shall be

4 appointed by the President by and with the advice and

5 cons&nt of the Senate, for a term of 5 years. The General

6 Counsel may be removed by the President, only upon notice

7 and hearing, and only for misconduct, inefficiency, neglect

8 of duty, or malfeasance in office. The General Counsel may—

9 *'(A) investigate alleged violations of this chapter,

10 ‘ '(B ) file and prosecute complaints filed under

11 this chapter,

12 "'(C) intervene before the Authority in proceedings

13 brought under section 7118 of this title, and

14 “ (D ) exercise such other powers as the Authority

15 may prescribe.

16 “ (2 ) The General Counsel shall have direct authority

17 over, and responsibility for, all employees in the office of

18 j^eneral Counsel, including employees of the General Coun-

19 sel in the regional offices of the Authority.

20 “ (3 ) If a vacancy occurs in the Office of General Coun-

21 sel, the President shall promptly designate an Acting Gen-

22 eral Counsel and shall submit a nomination for a replacement

23 to the Senate within 40 days after the vacancy has occurred,

24 unless Congress adjourns sine die before the expiration of
25 nuch 40-day period, in tvhich case the PremdvJit shall submit

12
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1 such review, modify, affirm, or reverse the decision, cerl\-

2 fication, or order'of a regional director or administrative lay)

3 judge if it believes' substantial questions of law or fact have

4  been raised. In the event that the Authority does not under-

5 take to grant review, within 60 days after a request for

6 review is filed, the decision of such regional director or ad~

7 ministrative law judge shall become the decision of the

8 Authority.

9 ‘̂ (g) In order to carry out its functions under this chapr

10 ter, the Authority may hold hearings, subpena witnesses,

11 administer oaths, and take the testimony or deposition of any

12 person under oath, and in connection therewith, May issue

13 suhpenas requiring the production and examifiatim .of any

14 books or papers, including those of the Federal Government

15 to the extent otherwise available under law, relating to any

16 matter pending before it and to take such other action as

17 may be necessary to carry out the purpose of this chapter.

18 7106. Management rights

19- “ (a) Nothing in this chapter shall affect the authority

20 of any management official of any agenxiy—

21 ''(1 ) subject to subsection (h), to determine the

22 mission, budget, organization, and internal security

23 practices of such agency; and
24 ^'(2) in accordance with applicable laws, to tak^

15

2  whatever actions as may be necessary to carry out the

2  mission of such agency during national emergencies.

3  ''(b) Nothing in this section shall preclude any agency

4  and labor organization from negotiating—

5  ''(1) procedures which management officials of such 

Q agency will observe in exercising their authority to deter- 

rj mine the mission, budget, organization, and internal

3 security of such agency, or

9  '‘ (2 ) appropriate arrangements for employees ad-

10  versely affected by the exercise of such authority by

11 such management officials.

12 ''SUBCHAPTER II-^R IG H TS AND D U TIE S OF

13 A G EN C IES AND LABOR ORGANIZATIONS

14 “ § 7111. Exclusive recognition of labor organizations

15 " (a )  Exclusive recognition shall be granted to a labor

16 organization which has been selected by a majority of em-

17 phyees in an appropriate unit who participate in an elec-

18 tion in conformity unth the requirements of this chapter.

19 (b ) (1 )  I f  a petition has been filed with the Au-

20 thority—

21

22

16

“ (A )  by any person alleging—

“ (i) in the case of an appropriate unit for 
which no exdu^ve representaUve has been cerUfied, 
that 30 percent of the enmployees in the appropriate



..(ii, in ,Ue CO. of an .pT opnaie  »».« for

m  SO p.cent of,l^e employees in tn.unuai,e,^

,He representaii^ is no !o»,er
r e p r e s .m i o :o 1 ,y .n a i o r i i y o f a .m v lo y e e s «

Q iheunit;or
« (B )  by any person seeking clarificaiion of. <«•

,0  a . a . ^ n s n U o , a n c ^ i ^ c . i ^ ^ o n a . ^ r

11 relating to Tepresentation;

1 2  ifce Autiorilv sM l inmsHgale s«ch pel««m, «n « •
S reasonaU ecausetom ^ etka ta^ estion ofrepresen ta t^ ^

18 o» tie rec«.-d of suck tarings tU l sa.^ a <,«« ,o

19 .ep,.—  - < » .  «  - •  '  j ,
20 »5»ec.o„, conduct «» e.o,io« a n . s ^

22 in any appropnatc mil or in thereo w

23

24 under this subsection has been held.

, r^> If. -/'«•
turn «  fiUd, unresolved issu^ cmu=ermng-

3
of collective bargainiruf,

“ (n) the eligibaUy of <me ^  fnore i n d i M  to

g voU in the proposed eleelim, or

‘>(iii) other nuUters de,en n i^  by the

I  0 . Authority sha.1 direct an eUcti^ Oy secret 2

10 u»i. ih^  ^  “
II  remits thereof.

,  -,B) i/» « - « * .  “

“  M )

. .

22 suits thereof.
^  "(c)  A labor organizatim which^ 

: ( t )  has been designated by at UaU 10 percent

25 of the employees in the unU;



19

1 *‘ (2 ) has submitted a valid copy of a  current or

2 recently expired collective bargaining agreement for

3  the unit; or

4  “ (3 ) has submilted other evidence that it is the

5 cadusive representative of the employees involved;

6 may intet'vene with respect to a petition filed under sub-

7 section (b) of this section and shall be placed on the ballot

8 of any election ordered to be held under such subsection (b).

9 '‘ (d) The Authority shall determine who is eligible to

10 vote in any election under this section and shall establish

11 rules governing the election, which shall include rules allow-

12 ing each employee eligible to vote the opportunity to

13 choose—

14 ‘Y i ;  the labor organization such employee wishes

15 to be represented by from those on the ballot, or

16 ^ (̂2) not to have representation by a labor organi- 

zation.

In any election in ivhich no choice on the ballot receives

19 a majority of the votes cast, a runoff election shall be con-

20 ducted between the two choices receiving the largest number

21 of votes. A labor organization which receives the majority

22 of the votes cast in an election shall be certified by the

23 Authority as the exclusive representative.

24 The Authority may, on the petition of a labor or-

20

1 (janization, certify such labor organization as an e.cclu.sivc

2  representative—

3 ''(1 ) if, after investigation, it determines that the

4  conditions for a free and untrammeled ejection under

5 this section cannot be established because the agency

6 involved has engaged in or is engaging in an action

7 described in section 7116 of this title; or

8 '‘ (2 ) if, af^i' investigation, the Authority deter-

9 mines that—

10  ''(A ) the labor organization represents a ma

l l  jority of employees in an appropriate unit;

12 '‘ (B ) such majority status was achieved wifh-

13  out the benefit of an action described in section

14 7116 of this title;

15 '‘ (C)  no other person has filed a petition for

16 recognition under subsection (b) of this section or

17 a request for intervention under subsection (c) of

18 this section; and

19  ' ' (D)  no other question of representation exists

20 in the appropriate unit.

21 " ( f )  Any labor organization described in clause (ii)

22 of section 7103(a) (16) (B)  of this title may petition for

23 an election far the determination of such organization as the

24 exclusive representative of any unit.

25 “ (g )  A  labor organization aeeking exclusive recognition

00



22

1

21
shall submit to the Authority and the agency involved a 1

‘*(4) if the Authority has, within the prevunis 12

2 roster- of its offioe'M and repreaent^Hves, a copy of its con 2 calendar mmihs, ccm dvM  a secret ballot eUdim in-

3 stitution cmd hylawin and a statement of its objectives. 3 vohing any of the emphyeea in the unit described in

4 “ (h) Exclusive recognition shall not be accorded to a 4 the petition and in such election a majority of the em-

5 labor organizatMiir— 5 ployees voting chose a labor organizatim for certifieaiion

6 “ (1) if the Authonty determines the labor orga 6 as the uni£s exclusive representative or chose not to be

7 nization is 'subject to ^corrupt influmges or influences 7 represented by any labor organizatim.

8 opposed to demooraiui principles; 8 “ (i) Nothing in this section shall be construed to prohibit

9 “ (2) in the case of a petition fUed pursuant to 9 the waiving of hearings by stipulalion for the purpose o f a

10 subsection ( b ) ( 1 ) ( A) ,  if there is not credible evi 10 consent decUon in conformity with regulations and rules or

11 dence that at hast 30 percent of the employees in 11 decisums of the Authority.

12 the unit described in such petition wish to be represented 12 **§7112. Determimaion of appropriate units for labor

13 for the purpose of collective bargaining by the labor 13 organization representation

14 organization seeking exclusive recognition; 14 ' ' (a) (1)  The Authority shall make a determination of

15 ^ (̂3) if there is then in effect a lawful written 15 the appropriateness of a unit. The Authority shall deter

16 collective bargaining agreement between such agency 16 mine in each case whether, in order to insure employees

17 and a labor organization (other than the labor orga 17 the fullest freedom in eaei nsing the rights guaranteed

18 nization seeking recognition) covering any employees 18 under this chapter, the appropriate unit to be established

19 included in the unit described in the petitixm, unless— 19 will be on an agency, plant, installation, functional, or

20 ‘̂ (A)  such agreement has been in effect for 20 other basis which wiU insure a dear and ident^fiabk

21 more than 3 years, or 21 community of interest among the employees concerned and

22 “ (B)  the petition for exclusive recognition is 22 will promote effective dealings with, and efficiency of, agency

23 fded during the 4-month period which begins on the 23 operations.

24 180th day bifore the expiration date of such agree 24 “ (b) A  unit shaU not be determined to he appropriate

25 ment; or 25 under this section solely on the basis of the extent to which



1 employees in the proposed unit have organized, nor shall a

2  unit he determined to be appropriate if it includes—

3 *‘ (1 ) except as provided under section 7136(a) of

4  </ii5 title, any maruigement official or supei'visor, except

5 that, with respect to a unit u majority of which is

6 composed of firefighters or nurses, u unit which indudes

7 both supervisors and nonsupervisors m>ay be considered

8 appropriate;

9 ‘*(^) a confidential employee;

10 “ (3 ) an employee engaged in personnel work in

11 other than a purely clerical capacity;

12 ''(4 ) an employee engaged in administering the

13 provisions of this chapter;

14 ^*(5) both professional and nonprofessional emphy-

15 ees, unless a majority of the professional employees vote

16 for inclusion in the unit;

17 “ (6 ) any employee engaged in intelligence, investi-

18 gative, or security functions of any agency which directly

19 aff&it national security; or

20 “ (7 ) any employee primarily engaged in investiga-

21 tion or audit functions relating to the work of an agency's

22 officers or employees whose duties directly affect the in-

23 temal security of that agency but only if such functions

24 are undertaken to insure that such duties are discharged

25 honesUy and unth integrity.

23

1 “ (c) Two or more units which are in an agency and for

2 which a labor organization holds exclusive recognition by

3 reason of elecdons within each of such units shall be consoli-

4  dated into a single larger unit if the Authority deems the

5 larger unit to be appropriate. The Authority shall certify the

6 labor organization as the exclusive representative of such new

7 unit.

8 “ (d) In the case of the reorganization of one or more

9 units for which, before the reorganization, a labor organiza-

10 tî n was certified as the exclusive representative of any such

11 unit, such labor organization shall continue to be the exclusive

12 representative for such unit until new elections are held or a

13 period of 45 days has elapsed, whichever first occurs.

14 «§ 7113, J\lational consultation rights

“ (a) I f there is no labor organization having exclusive

16 recognition on an agency basis, then a labor organization 

which has been granted exclusive recognition below the agency

18 level as the representative of a substantial number of

19 employees of the agency, determined in accordance with cri- 

20' teria prescribed by the Authority, shall be granted national 

21̂  consultation rights by such agency. National consultation

22 rights shall terminate when the labor organization no Umger 
2*̂  nieets the criteria prescribed by the Authority. Any issue

as to a labor organization's eligibility fo r, or conlinuaiion of.

24

00
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25 26

1 national consultaCion rights shall be subject to determination 1 ing the interests of aU employees in the unU wiOioni dis

2 hytheAuihorvly. . 2 crimination and loiihoul regard to labor organization m ^ -

3 ‘*(b) A labor organizaiim having national conmltaiion n bership. Such labor organization shall he given the oppor-

4 rights under subsection (a) of this section shall— 4

5 “ (1 ) he informed of any change in condiiions of 5 **(1) any discussion between one or more representr

6 employment ^proposed by an agency, and 6 atives of an agency and one or more emphyees or

7 *‘ (2 ) shall be permitted reasonable time to present 7 their representatives concerning any grievaruie, person

8 its views and its recommendations regarding such 8 nel policy or practice,

9 changes. 9 “ (2 ) any discussion between an employee and a

10 All views and recommendations presented under this svh- 10 representative of an agency if the employee reasonably

11 sertinn shall be considered by the agency before final action 11 bdieves such employee may he the subject of discipli

12 is taken by the agency, and, if such views or recommendor 12 nary or adverse action, or

13 tims are presented under this subsection, the agency shall 13 “ (3 ) any discussion regarding any other matter

14 provide the organization making such presentation a written 14 affecting condiiions of employment in the unU.

15 statemmt of the reasons for its actions. 15 An agency and any labor organization accorded exclusive

16 ‘ ‘ (c) Nothing in this section shall be construed to 16 reoognition for any unit vrithin such agency, through appro

17 limit the right under this chapter to engage in collective 17 priate representatives, shaU meet and negotiate in good faith

18 bargaining. 18 for the purpose of arriving at a collective bargaining agree

19 “ § 7114. Representation rights and duties 19 ment. The rights of an exclusive representative under the

20 “ (a) I f a labor organization has been accorded exclu 20 preceding provisions of this subsection shall not be con

21 sive recognition such organization is the exclusive representa 21 strued to predude an employee from appointing an attor

22 tive of employees in the appropriate unit and is entitled to 22 ney or other representative, other than the exdusive repre

23 act for and negotiate collective bargaining agreements cover 23 sentative, of the employee*s own choosing in any appeal

24 ing dl employees in such unit. It is responsible for represent- 24 action under procedures other than procedures negotiated

.............Z Z L _ X 25 pursuant to this chapter.

OO
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27

'‘ (h) The duty Qf an agency <and a recognized labor or
•

28

2 ganization to negotiate in good faith under subsection (a) 1 an appropriate unit a written assignment which authorizes

3 of this section shall include the obligation— 2 the agency to deduct from the pay of such employee amounts

4 ''(1) to approach the negotiations with a sincere 3 for the payment of regular and periodic dues of a labor

5 resolve to reach an agreement; 4 organization having exclusive recognition for such unit,

6 ‘*(2) to be represented at the negotiations by duly 5 fiuch assignment shall be honored. The allotments shall

7 authorized representatives prepared to discuss and nego 6 be made at no cost t̂o the labor organization or the em

8 tiate on all matters affecting conditions of employment; 7 ployee. Except as required under subsection (b) of this

9 “ (3 ) to meet at reasonable times and convenient 8 section, any such assignment may not be revoked for a

10 places as frequently as may be necessary, and to avoid 9 period of 1 year.

11 unnecessary delays; 10

12 ''(4 ) in the case of an agency, to furnish to the 11 lion dues terminates when—

13 labor organization involved, or its authorized representa 12 '‘ (1 ) th€ ugreemera between the agency and the

14 tive, upon request and to the extent not prohibited by 13 labor organization ceases to be applicable to the em

15 the provisions of Federal law, data normally main 14 ployee; or

16 tained by the agency in the regular course of business. 15 ‘ '(2 ) the entployee has been suspended or expelled
17 reasonably available, and necessary for full and proper 16 from the labor organization.

18 discussion, understanding, <and negotiation of subjects 17 “ (c )(1 ) I f a petition has been filed with the Author-

19 within the scope of collective bargaining; and 18 ity by a labor argamzatiim which has been granted eaxiu-
20 ‘‘ (5 ) if an agreement is reached, to execute on the 19 Sim recognition, under section 7111 of tUs title and such
21 request of any party to the negotiation a written docu 20 petitum alleges that a majority of the employees in the
22 ment embodying the agreed terms, and to take such 21 appropriate unU wish that each employee in such unit who
23 steps as are necessary to implement the agreement. 22 is not a member of such labor organisation be required, as a
24 ‘ ‘§ 7115. Allotments to representatives 23 condition of continued employment, to pay u, such labor
25 “ (a) I f  an agency has received from an employee in 24

2o 1
organization an amou^ u, the dues which an employee 
i« such unit who is a member of such laior organization i.

CX)
to



1  chafffedi “ “
2  iy  secret ballot and ehaU certify ^  remUs thereof. Such

3  reqmremeat to make foynmU ehaU apply with respect to

4  the employees in such m ith-

5 ‘ '(A ) only if a majority of such employees voHng 

g in such election vote in favor of such requirement, and 

rj ‘̂ (B ) only during the period such labor organiza-

3 tion is the exclusive representative of such unit.

f :<j An eleotim wader this paragraph shatt not be condacUd in

10 any appropriate mat in which a valid election under this

11  paragraph has been held during the preceding 12 caUadar

12 months.
13 “ (2 ) If a petition signed hy 30 percent of the employees

14  of an appropriaie unit has been filed with the Auihonty

15 stating that such emple^ees wish that sofih requircmenl

16 cease to apply, the Authority shaU investigate such peUim,

17 arvd if U has reasonable cause to believe that such petition

18 is valid, U shaU conduct an election on sudt issue by secret

19 ballot and shall certify the results thereof. Smh requirement

20 shall not apply with respect to the employees of suA umt

21 if a majority of such employees, voting in sudi election vote 

'22  in favor of the imppUccMily of mch requirement. An deo-

23  tim under this paragraph shall not be condux̂ ted in any

2 4  unit in which a valid election under this paragraph has

25 been held during the preceding 12 calendar months.

29̂
1 ‘ ‘ (3 ) Noiwiihstandijig any other provision of law, no

2 emphyee shaU he required, as a condUion of employment

3  in an agency, to m̂ ake any paym^ts to a labor organizaiim,

4  uidess such an employee is a member of a uniX which has

5 chosen by election under this section to impose such dues on

6 all the employees in such unit.

7 **(4) Any employee who is a member of, and adheres

8 to established and traditional tenets or teachings of, a bom

9 fide religion, body, or sect which has historically held

10 conscientiovs 'objections to joining or financially supporimff

11 labor unions shall not be required to make any payments to ^

12 any labor organization as a condition of employment, ex- 00

13 cept that such employee in a unit exdusivdy represenicd hy

14 a labor organization may he required under this subsection

15 to pay, in lieu of dues, mms equal to such dues to—

16 *‘ (A ) a nonreligious charitable fund exempt from 

n  taxation under section 50 1 (c)(3 ) of the Irdemal Bev-

18 enue Code of 1954, chosen hy such employee from a list

19 of at least three such funds, designated in a collective

20 bargaining agreement, or

21 ‘*(B) if the collective bargaining agreement faHs to

22 designate such funds, then to any such fund chosen hy

23 the employee.

24 ‘ ‘ (d )(1 ) Subject 1o paragraph (2 ) of this subsection,

2‘> if a petiiion has been filed irith the Authority hy any person ^

30



1 alleging that 10 \percent of the employees in an appropriate

2 unit have member^ip in a particular labor organization, the

3 Authority shall irivestigate such petition to determine its

4 validity. Upon certification by the Authority , of its validity,

5 the agency shall be obligated to negotiate with t1\e labor

6 organization solely concerning the establishment of a deduc-

7 tion of dues of the organization from the pay of members of

8 the organization who are employees in such unit and who

9 make a voluntary allotment for such purpose.

10 ''(2 ) (A ) The provisions of paragraph (1 ) of this sub-

11 section shall not wpply in the case of any appropriate unit for

12 which there is an exclusive representative.

13 **(B) Any agreement under paragraph (1 ) between a

14 labor organization and an agency with respect to an appro-

15 priale unit shall be null and void upon the certification of an

16 exclusive representative of such unit.

17 “ § 7116. Unfair labor practices

18 ‘ '(a ) For the purpose of this chapter, it shall be an un-

19 fair labor practice for an agency—

20 * (̂1) to interfere with, restrain, or coerce any em-

21 phyee in the exercise by such employee of any right

22 assured by this chapter;

23 “ (2 ) to entourage or discourage membership in any

24 labor organization by discrimination in regard to hiring,

25 tenure, promotion, or other condUions of ^ploytnent;
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11

12

13

14

15

16

17

18

19

20 

21 

22

23

24

25

except that no prommm of this chapter, or any other 

provisum of law, shatt present an agency from requiring, 

as a condition of continued employment, paymmt of a 

repremHa&m fee equal to the amount of due, uniformly 
required, pursuant to section 7115(c) of this tiOe;

“ (3) to sponsor, contra, or otkermise assist any 

labor organizatim, other than to furnish, if requested, 

cusUmary and routine services and facUities if such serv

ices and facUitie, are also furnished on an impartial 

bam to other labor organizations having equivalent
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“ (4) to discipUne or otherwise discriminate agaimt 

employee because the employee has filed a complaint, 

!, petition, or given any information or testimony

“ (5) to refuse to considt, confer, or negotiate in 
good fatth with a labor organization as required by this 
chapter;

"(6) to otherwise faU or refuse to cooperate in im̂  
pam procedure, and impasse decisions as required by 
this chapter;

"m  to fan or refuse to comply wiA any provision 
of this chapter; or

“ (8) prescribe any rule or regulation u,Mch restrict, 
the ^
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1 chapter or which is in conflict with any applicable agree 1 cedures and impasse dec/iewns as required by this

2 ment negotiated under this chapter. 2 chapter;

3 **(b) For the purpose of this chapter, it shall be an 3 **(7) to call or engage in a strike, work stoppage,

4 unfair labor practice for a labor organization— 4 or slowdown, or to condone any such activily by failing

5 '*(1) to interfere with, restrain, or coerce an emr 5 to take action to prevent or stop such activity; or

6 ployee in the exercise of any right assmed to such emr 6 “ (8 ) to fail or refuse to comply with any pro

7 ployee by this chapter; 7 vision of this chapter.

8 “ (2 ) to cause or attempt to cause an ageTusy to 8 ‘Y cj For the purpose of this chapter it shall be an unfair

9 discriminate against an employee in the exercise of any 9 labor practice for a labor organization which is accorded exr-

10 10 elusive recognition to deny membership to an employee in

11 ‘ '(3 ) to coerce or attempt to coerce, discipline, or 11

12 fine a member of the labor organization as punishment 12 occupational standards uniformly required for admission.

13 or reprisal for the purpose of hindering or impeding such 13 or for failure to tender dues uniformly required as a condir

14 employee's work performance, productivity, or the dis 14 tion of acquiring and retaining membership. This subsec

15 charge of duties as an employee of an agency; 15 tion does not preclude a labor organization from enforcing

16 *‘ (4 ) to discriminate against an employee with re IG discipline in accordance with procedures under its consti

17 gard to the terms or conditioTis of membership in such 17 tution or bylaws, to the extent consistent with the requirements

18 organization because of race, color, creed, noMonal origin. 18 of this chapter.

19 sex, age, Referential or nonpreferential civil service 19 “ (d) Issues which properly can be raised under—

20 status, poUlical affiliation, marital status, or handicap 20 *‘ (1 ) an appeals procedure prescribed by or pur

21 ping condition; 21 suant to law; or

22 *‘ (5 ) to refuse to consult, confer, or negotiate in 22 “ (2 ) the grievance procedure under section 7121

23 good faith with an agency as required by this chapter : 23 of this title;

24 **(6) to fail or refuse to cooperate in impasse pro- 24 may, at the deoiion of the aggrieved party, be raised either

25 (A ) under the appropriate appeal or grievance procedure,



1 or (B ) if applicable, under the procedure for resolving com-

2 plaints of unfair labor practices under section 7118 of this

3 title. An election under ihe preceding sentence shall be made

4 at such time and in such manner as the Authority shall

5 prescribe. Any decision on such appeal or grievance under

6 such a procedure shall not be construed as a determination

7 of an unfair labor practice under this chapter nor as prec-

8 edent for any such determination.

9 “ § 7117. Duty to bargain in good faith; compelling need

10 “ (a )(1 ) Subject to paragraph (2 ) of this subsection,

11 the duty to bargain in good faith shall, to the extent not

12 inconsistent with Federal law, extend to matters which are

13 the subject of any rule or regulation which is not a Govem- 

H ment-wide rule or regulastion.

15 “ (2 ) The duty to bargain in good faith shall, to the

16 extent not inconsistent unth Federal law, extend io matters

17 which are the subject of any Government-wide rule or regu-

18 lation for which the Authority has determined in a hearing

19 under subsection (b) of this section that no compelling need

20 (as determined under regulations prescribed by the Au-

21 thxrity) exis^.

22 ‘ '(b ) (1 ) In any case <ff collective bargaining in which

23 an exclusive representative •alleges that no compelling need

24 exists for any Govemrnent-vnde rule or regulation governing

25 any moMer at issue in such coUeotive bargaining, the Au~
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1 thority shall conduct a hearing on the issue of compelling

2 need in accordance with regulations prescribed by the Aur

3 thority.

4 “ (2 ) Any hearing under this subsection shall be expe-

5 dited to the extent practicable and shall not include the Gen-

6 eral Counsel as a party.

7 *‘ (3 ) For the purpose of this section, a compelling need

8 shall be determined not to exist only if—

9 “ (A ) the agency which issued ^uch rule or regula-

10 tion informs the Authority in writing that such a com-

11 pelling need does not exist; or

12 “ (B ) the Authority determines after a hearing

13 under this section that such a compelling need does not

14 exist.

15 *‘ (4 ) The agency which issued such rule or regulation

16 shdl be a necessary party at any hearing under this 

1"̂  subsection.

18 *‘§ 7118. Prevention of unfair labor practices

19 “ (a) (1 ) I f an agency or labor organization is charged

20 by any person with having engaged in or engaging in an

21 unfair labor practice, ihe General Counsel shaU investigate

22 the charge and may issue and cause to be served upon such

23 agency or labor organization a complainL In any case in

24 which the General Counsel does not issue a cam plaint bccausc

25 the <Jiarge fails to state an unfair labor ‘practice, the Gcn-
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1 eral Counsel shall furnish the person making such charge

2 toith a written statement of the reasons for not issuing a

3 complaint.

4 (2 ) Any complaint under paragraph (1 ) of this mh-

5 section shall contain «  notice—

6 **(A ) of the charges;

7 *'(B) that a hearing will he held before the Author-

8 ity or a member thereof, or before an employê  of the

9 Authority designated for that purpose;

10 ‘Y 0 ) of the place fixed for the hearing; and

11 '^(D) of the time for the hearing which shall be

12 not earlier than 5 days after the serving of the complaint.

13 ‘̂ (3 ) The labor organizatim or agency involved shall

14 have the right to file an answer to the original and any

15 amended complaint <and to appear in person or otherwise

16 and give testimony at the time and place of ike hearing

17 fixed in the complaint. In the discretion of the person or

18 persons conducting the hearing, any person other than the

19 labor organization or agency involved may be allowed to

20 intervene in such proceeding and to present testimony. Any

21 such proceeding shall, so far as practicable, be conducted in

22 accordance with the provisions of subchapter II of chapter

23 5 of this title, except that the parties shall nx)t be bound by

24 rules of evidence, whether statutory, common law, or adopted

25 by rules of court.

37
1 *‘ (4 ) No complaint shall be issued based upon an unr

2 fair labor practice which occurfid^more than 6 months before

3 the filing of the charge with the Authority. If the person ag-

4 grieved was prevented from filing such charge within the 6

5 months—

6 " (A ) by the failure of the agefwy or labor orga-

7 nization against whom such charge is made to perform a

8 duty owed to the aggrieved, or

9 **(B) due to concealment which prevented dis-

10 covery of the unfair labor praxivce within 6 Tnonths of

11 its occurrence,

12 the 6-month period during which a charge may be filed

13 shall be computed from the day of discovery of the

14 occurrence.

15 ‘ '(5 ) The Authority (or a member or employee of the

16 Authority designaled for such purpose) shall conduct a hear-

17 ing on the complaint not earlier than 5 days after the com-

18 plaint is served, and may compel under section 7133 of this

19 title the attendance of witnesses and the production of docur

20 ments. A transcript shall he kept of the proceeding. There-

21 after, in its discretion, the Authority upon notice may receive

22 further evidence or hear argument. I f the AuOuniiy, or its

23 designee, determines that the preponderance of the evidence

24 received demonstrates that an agency or labor organization

25 named in the complaint has engaged in or is engaging in an
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1 UB/mV labor practice, then the AuOumly, or its deeignee,

2 ihdll state ita findings of fmt and shall issue and cause to

3 he served on such agency or labor organization an mder to

4 cease and desist from such unfair labor practice, and to take

5 such action as wiU effectuate the poUeies of this chapter as

6 may be appropriate. Such action may inclvde-

7 “ (A ) directing that a collective bargaining agree

ment be amended and that such amendments be given 
retroactive effect;

“ (B ) requiring an award of reasonable attorney's 
fees; or

“ (C ) reinstatement of employees with backpay to

gether with an award of interest thereon.

U  Where any order directs restatement of an employee, back-

15 pay may he required of the agency (as provided in section

16 5596 of this title) or of the labor organization, as the ease

17 may be, responsible for the discrimination or improper action.

18 "(S ) I f the Authority determines that the preponderance

19 of the evidence received fails to demonstrate that the agency

20 or labor organization named in the complaint has engaged in

21 or is enga^g in an unfair labor practice, then the AuthorUy

22 shaU staU Us findings of fact and AaU issue an order die-
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9

10

11

12

13

24 -(h) The Authority may request from the Director of the

25 Office of Peraonnd Management an advisory opinion cancem-
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1 ing the proper interpretation of rules, regulations, or other

2 policy directives issued by the Office of Persm nel Manage-

3 ment in connection with any matter before the Authority in

4 any proceeding under this secticm.

5 “§7119. Negotiation impasses; Federal Service Impasses
6 Panel

7 ‘Ya) Upon request, the Federal Mediation and ConcUia-

8 tton Service shall provide services and assistance to agencies

9 and labor organizations in the resolution of negotiaivm
10 impales.,

11 “ (b) I f voluntary arrangements including the senses of

12 the Federal Mediation and ConoUiatian Service or other

13 third-party mediation fail to resolve a negotiation im p a sse

14

15

16

17

18

“ (1 ) either party may request the Federal Service 

Impasses Panel to consider the matter, or

“ (2) the parties may agree to adopt a procedure 
for binding arbitration of a negotiation impasse.

(c)(1) The Federal Service Impasses Panel is an

19 entUy within the Authority, the function of which is to pro-

20 vide assistance in resohing collective bargaining negotiation

21 impasses between agen^ and labor orgamzatims.
22 "(Z) The Panel shaU be composed of a Chairman and at
23 leasts!^ other members, who ^  be appointed by the Au-

24 >l<»rUysoUly on the basis of fitness to perform the duties and
25 f^r,caons o f the otice from  who are fa . i
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1 miliar with government operations and knowledgeable in

2 lahm'managemmt relatimu.
3  “ (3) Two member, of the Panel be appointed for

4  a term of 1 year, two for a term of 3 years, and the Chait-

5  man and the remaining members for a term of 5 years. Their

6 successors shall be appointed for terms of S years, except

7  that an individual chosen to fiU a vacancy Aall he appointed

8 for the unexpired term of the member whom he M l ri-

9  pJooe. A. member of the Panel mag be removed by the Au-

10 Ihority only upon nofice and hearing and only for miscon-

11 duct, inefidencg, neglect of iuly, or malfeasance in office.

12  “ ( i)  The Panel may appoin* an Executive Director

13 and such other employees as it may from time to time find

14 neces«iry for the proper performance of its duties. Each

15 member of the Panel who is not an employee is entUled to

16 pag at a rale equal to the daily equivaknt of the maximum

17 annual rate of basic pay then currently paid under the Gen-

18 eral Schedule for cach day he is engaged in (ie performance

19  of official business on the work of the Panel, including

20 Iraveltime, and is entitled to travel expenses and a per diem

21 aUowance under section 5703 of this title.
22 "(5) (A ) The Panel or Us designee shatt promptly

23 invcstigaU any impasse presented to it under subsection (b)

24 of this sertion. Th Panel shafl consider the mailer and shatt

25 eiihfT—

**(i) tec nd procedurea to the parties for the

2 retoluiion of the impasse, or
3  “ (it) assist the parties in arriving al a settlement

4 rtrowA whatever methods and procedures, in d u ^

6 factfinding and recommendations, U may deem appro-
e priaU to accomplish the purposes of thu section.

I  “ (B ) If the parties do not arrive at a setUemetU after

8 by the Pand under subparagraph (A ) of this

9 paragraph, Ou Pond may—

1 0  “ (i) hold hearings,
I I  "(U) compd under section 7133 of tkie tilk the

1 2  of witnesses and the production of doew

1 3  ments, and
1 4  "(Hi) take whatever, action is necessary and not

15 inconsistent v>ilh this diaplerlo resolve the impasse.

18 “  (C) Notice of any final action of the Pand under this

17 section shaU be prompUg served upon the parties, and sudi

18 action shaU be binding upon them during the term of the

19 offrumenL
20 -•§7120. Standards of condua for Uim ortiBiit)^ions
2 1  "(a ) A labor organiiation repremn&ng or seddng to

22 represent employees p » r » « r t  to Otis duipUr shaU adopt,

23 maintain, and enforce governing rtguiremenU containing
24 explieU and detailed providons to which Umbscribes,whidi

25 shall indude reguiremenli providing foi^

00
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1 *"(1) the maifUmance of democratic procedures

2 and practices, including provigions for—

3 '*(A) periodic elections to he conducted subject

4 to recognized safeguards, and

5 *'(B) provisions defining and securing the right

6 of individual members to—

7 **(i) participate in the affairs of the labor

8 organizationf

9 “ fiij fair and equal treatment under the

10 governing rules of the organization, and

11 fair process in disciplinary proceed-

12 inga;

13 **(2) the prohibition of business or financial inter-

14 estsonthe part of labor organization officers and agents

15 which conflict with their duty to the organization and its

16 members; and

17 **(3) the maintenance of fiscal integrity in the

18 conduct of the affairs of the labor organization, indud-

19 ing provision for accounting and financial controls and

ries to be made avaU-
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20 regular financial reports or i

21 able to members.
22 **(b) This chapter does not authorize participation in

23 the management of a labor organitation or acting as a rep- 
24: resentatioe of such an organixaiion by a management official
25 or a «wpi , except as tpecifically provided in this chap-

1 ter, or by an employee if the participation or activity

2 u'oiild result in a conflict or apparent conflict, of interest or

3  would otherwise be incompatible with law or with the official

4  duties of the employee.

6 *^SUBCHAPTER III-GRIEVANCES 

Q **§ 7121. Grievance procedures

7 “ (a) An agreement entered into by an agency and a

8 labor organization having exclusive recognition shall pro-

9 vide procedures for the aettlemeiit of grievances, including

10 questions of arbitrability. An employee having a grievance

11 to whom the agreement applies may elect to have such

12 grievance processed under either—

13 **(1) a procedure negotiated in accordance wUh

14 this chapter, or

15 *"(2) any applioable appeals procedures established

16 by or pursuant to law (including procedures specified 

1'7 tn section 7116(d) of this title).

18 "(b) A negotiated grievance procedure required under

19 subsection (a) of this section shall—

20 **(1) be fair and simple,

21 **(2) provide for expeditious processing, and
22 **(3) shall include procedures that—

23 **(A) assure a labor organization the right, in
24 its oum behalf or on behalf of any employee in the
25 un«4 to present and process grievances;
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**(B) assure an employee the rigid to present a 
ffrievaiice on the employee's own behalf, and assure 

the labor organization the right to be present when 

the grievance is adjtisted; and

•*(C) provide that any grievance not satî fac- 

torily settled in Ihe grievance process shall he sub

ject to binding arbUration which may be invoked 

by either the labor organization or the agency.

••(c) Any paHy to such agreement aggrieved by the

10 faUure, neglect, or refusal of ihe other party to proceed

11 to arbitration pursuant to the procedure provided in such

12 agreement may fUe a complaint in the appropriate district

13 court of the United States or in any appropriate court of the

14 State, territory, or possession of the United States for an

15 order directing that arbitration proceed pursuant to the pro-

16 cedures provided therefor in such agreement. Such court

17 shall hear the matter without jury and shall cause the

18 hearing of such case to be expedited to the maaimum extent

19 practicable.

20 ‘̂ (d) The foregoing provisions of this section shall not

21 apply irith revpect to any grievance concerning nny claimed

22 violation of—

23 •*(!) section 717 of the Civil Rights Act of 1964

24 (42 UJS.C. 2000e-16), the Age Discrimination in Em-

25 ployment Act of 1967 (29 U.S.C. 631, 633a), or sec-

45 1  lion 501 of the RehabUUation Act of 1973 (29 US.C.

2  791); or
3  ^̂ (2) sMiapter III of iMpter 73 of this tide (re-

4  lating to prohibUed polUical activities).

5  “ § 7122. Exceptions to arbitral awards
6 **(a) Either party to arbUration may file an exception

7  wUh the Authority to an arbitrato/s award under this

8 chapter. If upon review the Authority finds that the atvard

9 is deficient because—
10 "(1 ) «  contrary to law, rules, or regulations;

11 *»(2) it was obtained by corruption, fraud, or other

12 misconduct;
13 "(3) Ihe arUlralar extrattd parlialHy in tnaUnff

14 such award; or
15 *'(4) the arbitrator exceeded powers granted to

16 such arbitrator;
17 a»> Aultorilg may UAe >ud> octim and vuAe •udi rec«m-

18 metuMton* on the award a» it eonmdtn neatary, contultnt

19 wUhappUeabUla«>,rala,«rT^<datu>n$.

20 "(b) If no exception to an artHralion award it fiM

21 under «A,ection (a) of thi, Ihe dedeim of an

22 arbUrat,rduMbeli«alandbi«ding.Anagenc!,AalHake

23 Ihe action, required by a final deeman of an arintralor lo

24 mate an emfioyee trhoU in Ihe circumelanc,, including

25 ihe payment of badtpay (a , provided in action 5596 of thi.
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1 title) . A final decision under this section is subject to the provi-

2 sions of section 71^ of this Hih.

3 “ § 7123. Judicial review; enforcement

4 “ (a) Any person aggrieved by a final order of the

5 Authority under section 7118 of this title (involving an

6 unfair labor pracHoe), under section 7122 of this title (in-

7 volving an award by an arbitrator) or under section 7112

8 of this title (involving an appropriate unit determination)

9 may, within 60 days after the date on which the order was

10 issuedf institute an action for judicial review of the Author-

11 ity’s order in the United States court of appeals in the

12 circuit in which such person resides or transacts business

13 or in the United States Court of Appeals for the District

14 of Colundna.

15 “ (b) The Authority may petition any appropriate court

16 of appeals of the United States for the enforcement of any

17 order of the Authority and for appropriate temporary relief

18 or restraining order.

19 *‘ (c) Upon the filing of a petition under subsection (a)

20 for judicial review or under subsection (b) for enforcement,

21 the Authority shall file in the court the record in the proceed-

22 ings, as provided in section 2112 of title 26. Upon such filing,
23 the court shall cause notice thereof to be served to the parlies

24 involved, and thereupon shall have juriadicHon of the pro-

25 ceeding and of the question determined therein and may grant
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1 such temporary relief or restraining order as it deems just

2 and proper, and may make and enter a decree affirming and

3  enforcing, modifying and enforcing as so modified, or setting

4 aside in whole or in part the order of the Authority. The filing

Q of a petition under subsection (a ) or (b) shall not operate

6 as a stay of the Authority's order unless the court specifically

7 orders such stay. Jteview of the Authority's order shall

8 be on the record in accord/ince unth section 706 of thv̂

9 title. No objection that has been urged before the Authority,

10 or its member, agent, or agency, shall be considered

11 by the court, unless the failure or neglect to urge

12 such objection shall be excuscd because of extraordinary

13 circumstances. The findings of the Authority with respect to 

questions of fact if supported by substantial evidence on the 

record considered as a whole shall be conclusive. I f any per- 

son shaH apply to the court for leave to adduce additional 

evidence and shall show to the satisfaction of the court that 

such additional evidence is material and that there were rea- 

soncAle grounds for the failure to adduce such evidence in the

20 hearing before the Authority, or its member, agent, or

21 agency, the court may order such additional evidence to be

22 taken before the Authority, or its member, agent, or agency,
23 and to be made a part of the record. The Authority may
24 modify its findings as to the facts, or make new findings hy
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1 maaon of additional evidence so taken and filed, and it shall

2 file such modified or new findings, a'liich findings with re-
3 sped to questions of fact if supported by substantial evidence

4  on the record considered as a whole shall be conclusive, and

5  shatt file its recommimdalions, if any, for the modification

6 or setting aside of its original order. Upon the filing of the

7 record with it, the jurisdiction of the court shatt be exclusive

8 and its judgment and decree shall he final, except that the

9 same shall be subject to review by the Supreme Court of the

10 United States upon writ of certiorari or certification aa

11 provided in section 1254 of title 28.

12 “ W  The Authority may, upon issuance of a complaint

13 aa provided in section 7118 of this title charging that

14 any person has engaged in or is engaging in an unfair labor

15 practioe, peiUion any United States district court, within

16 any district wherein the unfair labor practice in question is 

1*̂  alleged to have occurred or wherein such person resides or

18 transacts business, for appropriate temporary relief or re-

19 straining order. Upon the filing of any such petition the couH

20 shall cause notice thereof to be served upon such person,

21 and thereupon shall have jurisdiction to grant such tempo-

22 rary relief (induding a temporary restraining order) as it

23 deems just and proper.

1 "SUBCHAPTER IV—ADMINISTRATIVE AND

2 OTHER PROVISIONS

3  7131. Reporting requirements for slmdards of conduct

4  *̂ The provisions of subchapter III of chapter 11 of

5  title 29 shall be apj/licable to labor organizations that have

6 been or are seeking to he certified under this chapter, and

7 to such orgauiiaiion/ officers, agents, shop stewards, other

8 representatives and members to the extent to which such

9 provisions would he apjjlicable if the agency were an em- 

10 ployer under section 402 of title 29. In addition to the au- 

n  thority conferred on him under section 438 of title 29, the

12 Secretary of Labor shall have authority, by regulations issued

13 with the written concurrence of the Authority, to prescribe

14 simplified reports for any such labor organization. The Sec-

15 retary of Labor may revoke such provision for simplified

16 reports of any such labor organization if he determines, after

17 such investigation as he deems proper and after due notice

18 and opportunity for a hearing, that the purposes of this

19 chapter and of chapter 11 of title 29 would be served ther^.

20 “ § 7132. Official time

21 **(a) Employees representing an exclusively recognized

22 labor organization—

Zi ‘*(1) at any grievance proceeding under this chap-

24 ter, or

25 **(2) in the negotiation of an agreement under
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1 thU chapter, including tMendanee at impasse settlement

2  proceedingŝ

3  are authorized official time for such purposes during the

4  time the employees otherwise would be in a duty status.

5  However, the number of such employees for whom official

6 time is authorized under this subsection shall not exceed the

7  number of persons designated as representing the agency.

8 **(b) Matters rdating to the internal business of a labor

9 organization (inducing the solieitaiion of membership, dec-

10 tixms of labor organization officials, and collection of dues) 

U  shdU be performed during the nonduty hours of the emploifees

12 concerned.

13 “ (c) Except as provided for under subsection (a) of

14 this section, the Authority shaU determine whether employees

15 participating for, or on behalf of, a labor organization in any

16 phase of proceedings before the Authority, shaU be author-

17 ized official (tmc for such purposes during regular working

18 hours. '  W '

19 “ (d) Except as provided under other subsections of this

20 section--
21 “ (1) employees represen t an exdusioehy recog’

22 nized labor organization, or
23 “ (2) employees in a recognized unit in connection
24 withanymatter govern^ hy this ehapter
25 be granted offkud Hme in stuA amount as agency

2 management and the exclusive representative shall agree to

2 as being reasonable, necessary, and in the public interest.

3  “ §7133.Subpenas

4  “ (a ) F or the purpose of all hearings and investigations

5  which the Authority or any member thereof, or its designee, 

(j or the Panel, or any member thereof, determines are neccs-

7  sary and proper for the exercise of its powers under the

8 Act, the Authority or its duly authorized agent shall at all

9  reasonable times have access to, for the purpose of exam-

10 ination, and the right to copy any evidence of any person

1 1  being investigated or proceeded against that relates to any

12 matter under investigation or question. The Authority, any

1 3  member thereof, or its designee, or the Panel, or any

1 4  member thereof (hereinafter referred to in this section as

1 5  the ‘issuer’)  may upon application of any party issue to

1 6  such party subpenas requiring the attendance and testimmiy

17  of witnesses or the production of any evidence in such

18  proceeding or investigation requested in such application.

1 9  Within 5 days after the service of a subpena on any individual

2 0  or organization requiring the production of any evidence in

21  the possession or under the cmxtnA of such individual or

22 organization, such individual or organization may petition the

23 issuer to revoke, and the issuer shall revoke, such subpena
24 if in Us opinion the evidence the production of which is
25 *'eg»ired does not relate to any matter under consideration, or
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u

1 if in ill opinion.tuA nbpena doe, not * «r i»e  wUh tufficient

2 parlicularity the evidence Ihe produelion of which t. re-

3  quired. The itmer, or any agent designated by Ihe luuer for

i  tiidi purposes may administer oaths and affirmations, examine

5 witnesses, and receive evidence.
6 *̂(b) In case of contumacy or refusal to obey a suhpena

7  iaautd to any individual or organization, any district court of

8 the United States or the United States court of any territory

9 or possession, within the jurisdiction of which the inquiry w

10 carried on or within the jurisdiction of whUh such indimdaal 

U  or mgamaHim guHty of contumacy or refund to obey is found

12 or resides or transacts business, upon applicalum by the vauer
13 shdU have jurisdiction to issue to such indiMual or organita-

14 Hon an order requiring such person to appear before the tssuer
15 to produce evidence if so ordered, or to ^testim ony touching

16 (he matUT under conMtralion. Any f<aure to obey such order

17 of tU court may be punahed by sudi court as a amtempl

18 thereof.
19 *‘ (c) Witnesses summoned before the issuer shall be paid
20 the same fees and mOeage that are paid wUnesses in the courts

21 of the United Stales, and witnesses whose depositions are taken

22 and the persons taking the same shall severally be mtiOed to
23 the same fees as are paid for like services in the courts of the

24 UniUd States.
25 “ (d} No person shall be excused from attending and

63 ndence,1 UsHfying or from producing book., records, c

j  documents, or other evidence in obedience to o  «Apena 
 ̂ under 0,is section on the ground that the testimony or

4 evidence required of person may tend to incriminaU

5 such person or «Aject«>ch person to a penaUy or forfeiture;

6 but no individwd shall be protecuted or t u l ^  to any

7 penaUy or forfeiture for or on aocouM of any traniactwn,

8 matter, or thing eonoemiag whidt sudi person ts eompeOed,

0 after having claimed privilege agoinst sdf-incrimination, to

10 M ify or produce evulence, c^ p t lhat such person »  testi-

1 1  fying shall not be exempt from ĵ osecution ond punishment

12 for perjury committed in so testifying.

13  "(e) Any person who shM wSlfully reM , prevent, 

U impede, or interfere with any member of ihe Authority or

15 Pond or a member, agent, or agency thereof in the per-
16 formanceofdutiespur«u.nllothischapter.haabepunished

17 by a fine of not more than $5fl00 or by imprisonment for

58 not more than one year, or both.

19 «§ 7134. Compilation and pM ic^un of data

20 ‘ ‘ {a) The Authority d>att maintain a fiU of its proceed-
21 i„ge, copies of aUavaOaiU agreements and arbUrationderir

22 sions, and dwM pubUA the texts of its decirions and Ihe

23 aetions taken by the Pand under section 7119 of thU tUU.

24 “ (b) AU files maintained under subsection (a) of this

1
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1 Mcfum 8haU be.open to tMpeotion and reproduction subject

2 to (he proviaiona of eections 552 and 552a of this title.

3 7J3S. luuanee of regulation*

4 **Tke Authority, the Federal MediaHon and Conciliation

5  Service, and the Panel shaU each prescribe rules and regula-

6 tiom to carry out the provisions of this duipter applicable to

7 eaxh of them, respectively. Unless otherwise specifically pro-

8 vided in this chapter, the provisions of subchapter II of chap-

9 ter 5 df this title shall be applicable to the imiance, revision,

10 or repeal of any such rule or regulation.

11 **§ 7136. Continuation of existing laws, recognitions, agree-

12 ments, and procedures

13 **(a) Nothing contained in this chapter shaU preclude—

14 **(t) the renewal or continuation of an exdusioe

15 recognition, certification of a representative, or a lawful

16 agreement between an agency and a representative of

17 its employees entered into before the effective date of

18 this chapter; or

19 **(2) the renewal, continuation, or initial according

20 of reoognî on for unite of management officials or super-

21 visors represented by labor organizations which histori-

22 caUy or traditionally represent the management officials
23 or supervisors tn private industry and which hold exdu-

1 eive recognition for units of such officials or supervisors

2 in any agency on the effective date of this chapter.

3 '*(b) Policies, regulations, and procedures established

4 under Executive Orders 11491, 11616, 11636, 11787, and

5 11836, or under the provision of any other Executive order

6 in effect on the effective date of this chapter, shall remain

7 in full force and effect until revised or revoked by the Presi-

8 dent, or unless superseded bif specific provisions of this

9 chapter or by regulations issued pursuant to this chapter.*'.

10 BACKPAT IS CASE OF UNFAIR LABOR PRACTICES AND

11 ORIEVANCE8

12 Sec. 702. (a) Section 5596(b) of title 5, United States

13 Code, is amended to read as follows:

14 “ (b) An employee of an agency who, on the basis of

15 a timely appeal or an administrative determination (indud-

16 ing an unfair labor practice or a grievance decision) is found

17 by appropriate authority under applicable law, rule, regula-

18 tion, or collective bargaining agreement, to have been affected

19 by an unjustified or unwarranted personnel action that has

20 resulted in the withdrawal or reduction of aU or a pari of the

21 pay, allowances, or differentials of the employee—

22 “ (1) is entitled, on correction of the personnel
23 action, to receive for the period for which the personnel
24 ocfion was in efed—
25 **(A) an amumtU equal to att or any part o /
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57 58
J the pay, aJloii'riiccs, or differentials, as applicable. 1 this tide hut may not he retained to the credit of the
2 that the employee normally would have earned or 2 employee under sectitm 5552(2) of this title.
3 received duvwf} that period if the personnel action 3 For the purpose of this subsection, ûnfair labor practice'.
4 had not occurred, less any amounts earned hy such 4 ĝrievance', and ‘collective bargaining agreement' have the
5 employee through other employment during that 5 same meanings as when used in chapter 71 of this title and
6 period; 6 ‘personnel action' indudes the omissian or failure to take
7 “ (B) interest on the amount payable under 7 action or confer a benefit” .
8 subparagraph (A) of this paragraph; and 8 (b) Section 5596(a) of title 5, United States Code, is
9 *'(C) reasonable attorney's fees and reason 9 amendedhy—

10 able costs and expenses of litigation related to the 10 (1) hy striking out **an(T' at the end of paragraph
11 personnel action; and 11 (4 );

12 *‘ (2) for all purposes, is deemed to have performed 12 (2) hy striking out the period at the end of para
13 service for the agency during that period except thatr- 13 graph (6) and inserting in lieu thereof an i'; and
14 “ (A) annual leave restored under this para 14 (3) hy adding at the end thereof the following new
15 graph u'hich is in excess of the maximum leave 15

16 accnnivladon permitted by law shall be credited to 16

17 a scpcrole leave account for the employee and shall 17 TECHNICAL AMENDMENTS

18 be available for use by the employee within the time 18 Sec. 703. Subchapter II of diapter 71 of HtU 5, United
19 limits prescribed by regulations of the Office of 19 -Stales Code, is amended—
20 Personnel Management, and 20 (1) by redengnaUng sections 7151, 7152, 7153,
21 “ (B) annual leave credited under subpara 21 and 7154 as sections 7201, 7202, 7203, and 7204,
22 graph (A) of this paragraph but unused and still 22 respecHody;
23 available to the employee under regulations pre 23 (2) hy itriJting oui the subchapter heading and
24 scribed by the Office shall be included in the lump 24 inserting in lieu thereof the following:
25 sum payment under section 5551 or 5552(1) of

CO
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1 **Chapter 72~rANTID!SCRIMINATION; RIGHT TO

2 PETITION CONGRESS
^SVBCEAPTER I—ANTIDISCRIMINATION IN 

EMPLOYMENT

'*7901, PoUey.
^7Wt. Marital ttaiiu.
^20S. Bondieappinff condition.

Other prohibition*.
^SUBCHAPTER II—EMPLOYEES' RIGHT TO PETITION 

CONGRESS
"7f//. Em^oyeet' right to petition Congreu.̂ ; and

(3) by adding at the end thereof the foUoivin̂  new 
subchapter:

‘̂SUBCHAPTER II^EMPLOTEES' RIGHT TO 

PETITION CONGRESS 
“ § 7211. Employees* right to petition Congress

**The right of employees, individual or collectively, to

9 petition Congress or a Member of Congress, or to furnish

10 information to either House of Congress, or to a committee

11 or Meniber thereof, may not be interfered with or denied.” .

12 (c) The analysis for part III of title 5, Uniled SUxtes

13 Code, is amended by striking out—
-Subpart F-Emploi

14 and inserting in lieu thereof 
•‘Subpart F—Labor^anaa,

m .  La 
-7*. Am

Mt RelatUmm______ _____
« ; Right to Petmon Conwreae...

. TUI. wr*.
(d)(1) Section 2105(c)(1) of tide 5, United Stales

60

1 Code, it ammded by t i r ^  ml "and 71Sr and inserting

2 in Ueu thereof "and 7204” .

3 (2) Section 3302(2} of tide 5, United Stalet Code, it

4  ammded by ttrUdng mt "7152, 7153” and imerting in lieu

5  thereof "7202, 7203”.

6 (3) SeeHom 4540(c), 7212(a), and 9540(c) of tiOe

7  10, United Stalet Code, are each amended by ttrildng mt

8 "7154 of title S ’ and interling in Ueu thereof "7204 of title

9

10 (4) Section 410(b)(1) of tiUe 39, United Stata Code,

H  it amended by ttrHdng out “chapten 71 (tmfloyee policiet)"

12 and interting in lieu thereof Ou foOmmg: "<Aaptert 72 (an-

13  tiditcrimination; right to pelition Congrett)” .

14 (5) Section 1002(g) of title 39, VniUd Stalet Code, it

15 omendedbyttrikingout"iection7102oftilU5” andintert-

16 ing in lieu (hereof "tection 7211 of tiOe S'.

17 (e) Section 5315 of tiOe 5, United Statei Code, it

18 amended by adding at tht end thereof the foOmmngeUmte:

 ̂ Chairman, Federal Labor Relationt
20 Authority'’.

21 (f) Section 5316 of such tMe is amended by adding at
22 the end thereof the f(Mowing clatue:

23 ‘Y ) Members, Federal Labor ReLaJtwna Author-
24 ity (2), and its General CounaeL".

CO
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1 MiaOBLLANEOUa PROVISIONS

2 Sec. 704. (a) Except aa provided in subsection (b) of
3 this section, the amendments made by this title vhall take effect 
4: on the first day of the first calendar month beginning more

5 than 90 days after the dale of the enactment of this title.

6 (b) Sections 7104, 7105, and 7136 of title 5, United

7 State Code, as enacted by section 701 of this title, shall take

8 effect on the date of the enactment of this title.

O
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MnOONOBESS

M « C i l e i b l k 7 6 4

H.R. 11280
[R«pofftNo.9S-1403]

IN THE HOUSE OF EEPBESENTATIVES
March 8,1978

ICr. Nix (for himaelf and Mr. DnwiMBSi) (by request) introdaoed the f(^ow- 
ing hUl; which was referred to the Committee on Port Office and Civil 
Serrice

JuLT 31,1978
Bqwited with amendmenta, committed to the Committee of the Whok House 

on the State of the Union, and ordered to be printed

(■tifto o«t an aftw tte aBietlac cUqm ud liiMit th* part printwl ia Italic]

A  BILL
__  To reform the civil service laws.

Be ii enaeted by the Senate and Hmue of Bepreaenta.

2 of the United States of America in Congrese assembled,

8

4

5

6

4

5

6

7

8 

9

10

11

12

13

14

15

16

17

18

19

20 

21 

22
23

24

(The omitted language of this report 
is indentical to H. R. 11280, as intro
duced, and may be found at pages 1-64 
of this volume.)

8HORT TITLE

S ectio n  1. This Act may be cited aa the "CivU Seiviee 
Reform Act of 197&\
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Sec. 909. 
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Scc.JVy9.
Sec. m
Sec. 406-
Sec. 406. 
Sec. 407. 
Sec. 408. 
See. 409. 
Sec. 410. 
Sec. 411. 
Sec. 419. 
Sec. 419. 
Sec. 414. 
See. 416.

Aicarding of ranJu.
Pag ratee and tyttcme.
Pag adminiMtration.
Travel, trantportation, and
Leave.
Di$cipUnarg acttonf. 
Retkomont.
Conversion to the Senior Ema 
LimitaHomone^
Effective daU; e mtdappk
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Bee. 601. Pagforperfot 
Sec. 609. Technical and 
Sec. 609. Effective daU.

TITLE VI-RESEARCB, DEMONSTRATION, AND 
OTHER PROORAUB

Sec. 601. Reeearehpr 
Bee. 609. InUrgovom 
Sac. 609. Amendment

and demo . .
}tal Pereonnd Act amsndm^

mprojec

t to the mobOUg program.
TITLE VII—FEDERAL SERVICE LABOR- 

MANAGEMENT RELATIONS

Sec. 701. Federal service Idbor-rnanagemm*.
Bee. 709. Backpag in ea$e of unfair UOforpraeticet and gnev 
Bee. 709. Technical and conforming amaitdmentt.
Bee. 704. MiieOlaneout provititmM.

TITLE VIII—ORADE AND PAT RETENTION 
Bee. 901. Oradc and pay retciUien.

TITLE IX —POLITICAL ACTIVITIES
Bee. 901. Federal omplogee^ political aetkntiee.
Sec. 909. BtaUa^loealemphgee^poUiiealaetiivtiiet.

sZ . m  ^St!̂ !'tm cerning paUtieal participation bg Federal omflogee>. 
TITLE X —FIREFIQHTERB 

tek of firefightere.

O i
§

Sec. 1001. Batie 
See. 1009. Effective daU.

TITLE XI-MISCELLANEOUB
uttionof governments funetiont.Sec. 1101. SUtdgondci 

See. 1109. Bavinge pro
Sec. 1109. AuthofiaationofappropriaiMnt.
Sec. 1104. PowertofPretidentunaffectedeaeeptbgeafprenprovuums.
Bee. 1106. Teehnicdl and conforming amendmentt.
Bee. 1106. Effective date.

1 FINDIN08 AND STATEMENT OF PUBP08E

2 8sc.3.Iti»ll>epol>eyofAeVmted8tale$lhit-

3 (1 ) rt« merit tyUm fri»aplM  taUeh thaB govern

4 in th» ompeliiiM ttniee amHn Oe txeariive traneh

6 0/  0< F tio ii Ommmunt A oM  be expreaiy lated



1 to fftrmth gmdtmoB to Federal agmoM w carrying out

2 Aeir rttponnbiliiiea in admmutering the public busineas,

8 and jtroUbited pertomd praoHoes should be statutorily

4 definedtoenabU Oovemment officers and employees to

5 avoid conduct wkick undennines the merit system prin-

6 dples and the inteffriiy of the merit system;

7 (2) Federal employees Jumld reoeioe appropriate

8 protection through increasing the authority and powers

9 of the independent Merit Systems Protection Board tn

10 prooessing hearings and appeals afecHng Federal

11 employees;

12 (3) the authority and power of the Special Council

13 should he increased so that the Special Counsel may 

inoesOgate prohibited personnel practices and reprisals

IS against Government employees for the lawful disclosure 

of certain information and may file complaints, against 

agency officials and employees who engage in such

18 conduct;

19 (4) the function of fiUing positions and other per- 
ao sonnel functions in the oompetitioe service and in the

21 executioe branch Aould be delegated m appropriate

22 oases to the agendee to exp e^  procesring appoint-
23 wtenie and other permnnd actions, with the control and

24 oveniglU c f thi» detegaOon being maintained by tke

181

1

2

3

4

5

6

7

8 

9

10

U

12

13
14

15

16

17

18

19

20 

21 
22

Office of Personnei Management to protect against pro

hibited personnel practices and the use of unsound man

agement pracHcss by the agencies;

(6) a Senior ExecuOoe Service should be estab

lished to promde the flexibility needed by agencies to re

cruit and retain the highly competent and qualified 

managers needed to provide more effective management 

of agencies and their functions, and the more expeditious 

administration of the public business;

(6) m approprials inttanoes, pay inoreases should 

U based on quality of performance rather than length 
of service:

(7) research programs and demonstration projects 

should be authorized to permit Federal agencies to ex

periment, subject to congressional review, with new and 

different personnel management concepts in controlled 

situations to adtieve more efficient management of the 

Oovemmen ŝ human resources and greater productivity 
in the delioery of service to the public; and

(8) Ae training program of the Oovemment should 
include retraining of employees for positions in other 
agencies to avoid separatione during reduetione m force 
and the loee to the Oooemment of the knowledge and

182



18ft
1 TITLE I ^ E B I T  SYSTEM PBINOIPLES
2 M M IT  « r « « f  PMiNCiPlMB; -PaOHUUTMD PMMBOmtML

3  PBA€TI€M8

4 8ao, 101. (a) TiOs 5, United 8tate$ Cod̂ , «• amended

5 hy ineertmg after ckapUr »1 ^  foOowmg new ofcopiw;
6 -ChapfBT 2^-M E R iT  SYSTEM PRtNCIPLES

HKtf. M0fii 
HKt. pwwmmit ■

RmpetMttgotiUih---- -------
«iM4. OoorJituUionvithoeHamotJisr̂

7 ••§2301. Merii eyttem prindplm

8 •*(m)TkumdlkmekaUapphf^

9 “(1) an ExeoutMB agency;
10 •*(») tkeA dm m utraiiM O f^aftluU

U CowrU:aKd
12 » (3 )tkeGooenmmUPrinimgOfiee.

18 ••(h) h ie  ike poUey of the Ctmgrtet that tn order to

w p . ^  A . of St«u. wUk a kigUy

«  oomipOaiX, fcrnart, md produeHM Federal v>m*loree n -

16 ,1 .^  /./ a . HaliM't drnnUtl. a»i *» **»

”  0/ fM io  «•"*»>
1® ie «»* *« •«»* «***  f t n a ^
19 "fe> TIu merit tyMemfrineiflee an aefcHam:

»  “ (1) Beermtment thoM he from qtuUfied mdiM-
21 uaUfrmappropriaUeimTceemaneiideeeortoacUtve

*2 a totrk force from att tegmtnU ef eoaely, amd eOeetitn

________  t , d*nm ned eM y <m tke
2 1̂  o f reUUweabOilv,hu>uMte,a»d M U . after fair

8 open aomp.titia»whicka..̂ ree Oat aa receive

4 oppoTlw^.
5 "(») AU employeee and appScanIe A cM  nw t«
6 fair and eqiMiU ireatmaU M aU atpMt of pereoimd

7 maiuteme»t without regard U>p<m>alaffilia>ioH,r^

g color, rOgion, natioHol origiih eex, marital JfaKw, age,

9 or hmUcappmg conditio,, and mA proper regard for

10 thmrprioaegandeoMiiititionalrighte.

H “ (3) Eqiud pay ekoM be provided for work of

12 equal vabie, with appropriate conMeraUm of bcthnor

13 Honal and looal ratee paid by emfloyert t» Ike private

M eeclor, and appropriate ineentivee and rea>gMtionJ>oM

16 be provided for eutlUnee in ptrformonee.

16 “ (4) Att employeee Aovid maintm Mamdarde
11 of integrity, conduct, and coneem for the pvilie interat.

18 “ (S) The Federal woti force ihould U ueed e ^

19 aen^andefecHvdy.

ao “ (e) Employeee ehould be r^ained on the baeu of
21 He adequacy of their performanee;ii>adeguateperformr

22 once A oM  be corrected, amd employeet M d  he eep-
23 anted who cannot or wHI not impreueA^perfomanee

a* lo meet required etandarde.

O io
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1

2
1

2
3 3 sonnel practice* means any action described in subsection
4 performance. 4 (b) of this section.
5 5 ‘*(2) For the purpose of this section—
6 **(A) protected against arbitrary aeium, per- 6 “ (A ) *personnd action* means—
7 7
8 purposes, and 8
9 *'(B) prohOnted from using their official 9 **(iii) an action under chapter 75 of this title

10 authority for the purpose of interfering with or 10 or other disciplinary or corrective action;
11 11
12 for ekction. 12
13 13 **(vi) a restoration;
14 for the lawful disclosure of ir̂ ormation which the emr 14
15 ployees reasonably beliBoe evidences— 15 *‘(viU) a performance evaluation under chapter
16 “ (A ) a violation of law, rule, or regulation. 16 ^SofthisUOe;
17 17
18 abuse of auAoriiy, or 18
19 **(C) a substantial and specifie danger to pub- 19
20 Uc health or safety. 20
21 ^(d) The President shaU take actions, inehding the is- 21
22 22 paragraph; and
23 23
24 mJmetion (h) iff this seeOon. 24

26 remtU m a reduaHtm m p<̂ f or grade;

Cn
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uriih to on in, or appUoant for, a pan-
Hon in the oompetiiive aervioe in an agency or a position 
in the excepted aervioe in an agency (other than a poeir 

which i, excpud Inm th. oompetOiv, urvu. 6ik 

oauw of iU emfidmUat, poUcĵ -detemiaing, or poUey 
admeatmg charader), or to a career appoinlee in the 

Senior Executive Service in an agency.

“ (B) *agenci/ means an ExecuHve agency, the Air 

mtntrtraiiw 0/?ic« of the United States Courts, and the 

Owemment Printing Oifice, hut does not indude- 

•*(i) a Government corporation;

ihe Central JnteUigence Agency, the De

fense InkUigmoe Agency, the National Security 

Agency, or any Executive agency or unii thereof 

which is designated by the President and which con̂  
ducts foreign inteUigence or counterinteUigence ao- 

or

"(Hi) the General Accounting Office.

**(b) Any employee who has authority to take, direct

20 others to take, reammend, or approve any penonnd adixm,

21 skaU not, with rtspeet to such authority-

22  **(1) dimsriminate for or against any employee or

23 appUeant for employment—
2 4  **(A) on the basis of race, color, rtUgion, sex,

25  or national origin, as prolubited under section 717

1
2
8

4

5

6

7

8 

9

10

11

12

13

14

15

16

17

18 

19

3

4 

6 

6

7

8 

9

10

11

12

13

14

15

16

17

18

19

20 

21 

22

23

24

25

of the CwU BighU Act of 1964 (42 U.S.C.

2000e-16);
**(B) on the basis of age, as prokibUod under 

sections 12 and 15 of the Age Discrimination in 

Employment Act of 1967 (29 U£.C. 631, 633a); 
^(C) on the bams of handicapping condition,

at prohibited under section m  of the BekabiUtatiM

Actofl973(29UJ3.C.791);

**(D) on the basis of marital status or poUtieal

affOiation, as prokibiled under this titU; or

**(E) on any basis prohibited under the prth

mtians of any other law, ruU, or regulation;

^(2) soUcU or ooneider any reoommendation or
gUdement, oral or written, with reepoct to any indioiduci

who requests or is under consideration for any per- 

sonnel action unless the recommendation or statement is 

based on the personal knowledge or records of ike person 

furnishing it and consists of—
•‘ (A ) an evaluation of the work performance, 

abUity, aptitude, or general quaUfioations of Ae 

indimdual; or
**(B) an evaluation of the ckaraeter, loyalty, or 

mtitability of ike individual;

*•(3) coerce the politioal activity of any person 

(including the providing of any politieal contribution or

Qjio
CD



1 mviee), or take any action againtt any employe or ap-

2 p2tcon( for empbyment as a reprisal for the refusal of
3  any person to engage in mch political activity;

4 **(4) deceive or obstruct any person ujith respect to

5 the person’s right to compete for Federal employment;

6 **(5) influence any person to withdraw from oomr

7 petiiion for any position for the purpose of tmproving

8 or injuring the prospects of any other person for

9 employment;

10 '*(6) grant any preference or advantage not author-

11 wed by law, rule, or regulation to any employee or

12 applicant for employment (induding defining the scope

18 or manner of competition or the requirements for any

14 position) for the purpose of improving or injuring the

15 prospects of any person for Federal employment;

16 “ (7) appoint, employ, promote, advance, or ad-

17 vacate for appointment, employment, promotion, or adr

18 vQHoement, in or to a civilian position, any individual

19  who is a relative (as defined in section 3110(a)(3) of

20 this tiOe) of an employee if the position is in the agency

21 «M wkiA the employee is serving as a public official (as

22 defined m section 3110(a)(2) of this title) or over
23 which the employee exercises jurisdiction or control as
24 ' a puUio offtddl (as defined in section 3110(a)(2) of
25 tktaHOe);

1S9

1 **(8) take or fail to take a personnel action with

2 respect to any employee or applicant for employment as

3 a reprisal for—

4 **(A) a disclosure of information by an em-

5 ployee or applicant which the employee or applicard

6 reasonably believes evidences—

7 **(i) a violation of any law, rule, or regur

8 lotion, or

9 *‘ (ii) mismanagement, a wasU of funds,

10 an (Ause of authority, or a substantiid and spe

l l  cific danger to public health or safety,

12 if such disclosure is not specifically prohibited by

13 law or if such information is not specifically re-

14 quired by Executive order to be kept secret in the 

interest of national defense or the conduct of foreign

16 affairs; or

17 **(B) a disclosure to the Special Counsd of the

18 Merit Systems Protection Board, or to the Inspec^

19 General of an agency or another employee desig-

20 fuotd by the head of the agency to receive such die-

21 closures, of information which the employee or appU-

22 cant reasonably believes evidences—
23 *•(%) a violation of any law, rule, or regur
24 lotion, or
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2
8

4

5

6

7

8 

9

10

U

12

18

14

15

16

17

18

19

20

1 at, a waste of funda, or r for per rU, or for any aapetA

an abtue of authorUy, or a subatantial and «pe- 

eific danger to pMio health or safety;
**(9) take or faa to take a permmtul aoUon vnOi re- 

speet to any employee or appUcarU for mploymefU aa a 
repriaal for the exeroue of any right of appeal gratOed 

hy law, rvkt or regulation;
**(10) diacnminaU for or againtt any employee or 

applicant for employment on the hatia of conduct which 

doea not adveraely affect the performance of the employee 

or applicant or the performance of othera, except that 

noUiing in thia paragraph ahaU prohibit an agency from 

taking into account in determining auitobUiiy or fiineaa 

any convtcHon of the employee or applicant for any 

crime of violence or moral turpitude under the lawa of 

any 8taU, of the District of Coluwhia, or of the United 

8tatea;or
**(11) take or faid to take any peraonnel action on 

the baaia of personal faooriiiam,
**(e) The head of each agency ahaU be reaponaiHe for the

21 prevention of prahiinied personnd practusea, the compliance

22 with and enforcement of applicable drnl aervice lawa, rulea.
23 and regulationa and o ^  aapecta of peraonnel management.

24 Any indioidwd to whom the head of an agency delegatea

2 llureof. Aca b, •mOarly rt$p<»MU wiMn the limita of

3 thedeUgaHon.
 ̂ "(d) Thu •eetiM «»« 4« mutnud to tttmgiuA

5 „U m »<»v»forttoackki)etqM 4iem fU >ym entopportm a»

6 Ommgh afirmalue aelum or my r i^  or nm t^ <n>aUiM»

1  to my mployu or apfBomt for mploymml m At wM

8 aervice under--
9 **(1) section 717 of the Cioa BighU Act of 1964

10 (42 UJ3.C. m O e-16), prohibiting diacriminaiion on 

U the baaia of race, color, religion, aex, or national origin;

12 **(2) eectiona 12 and 15 of Ou Age DiaortmnaHon

13 in Employment Act of 1967 (29 ^M.C. 631, 6BSa),

14 prohibiting diecrimination on the baaia of age;

15 ^(3) aeotion 601 of the Rehabilitation Act of 1973

16 (29 UJS.C. 791), prohibiting diacriminaUon on the

17 baaia of handicapping condition;

18 **(4) the prooisiona of this title, and ndea and

19 regulationa Ihereunder, prohibiting discrimination on

20 the basis of marital status or political affiliation; or

21 **(5) the provisions of any other law, rule, or

22 regulation prohibiting discrimination on any audi basis,

23 **§2303, ReaponsibUiiy of ihe General Aceomnting OfJSce

24 “/ /  requested by either House of Ae Congress (or any

26 committee thereof), or if considered necessary hy the Comp-

Or



1 troOtr Omunl, the Oenerd AeoounUng Offoe JuM <xm-

2 duct audiiB and reviews to aaeure eompUanoe with 4he

3 lawt, rulet, and rtgvlatxona governing employment in the

4 «sP0ctilM)e branoh and in ike eompeiUive eerviee and to

5 as»es$ the ê eoHoeneta and soundness of Federal personnd

6 management.

7 **§2304. Coordination with certain other provisions of lau

8 **No provision of this dutpter, or action taken under this
9 chapter, shall he construed to impair the authorities and

10 responsUriimes set forth in section 102 of the National Se

ll  curity Act of 1947 (61 8taL 495; 50 U.8.C. 403}, the

12 Central Intelligence Agency Act of 1949 (63 StaL 208; 50

13 VS.C. 403a and following), Public Law 86-36 (73 8tat. 

63; 50 U.8.C. 402 note), and Public Law 88-290 (78

^  ataLl68; 50 U.8.C, 831-835)

**(h)(l) The table of chapters for part III of tiOe 5, 

United States Code, U amended by adding after Ae item 
relating to duipter 21 ike following new item:
rWL MeHt sgetem r̂lmelfUs----------------------------------- tML’

19 (2) Section 7203 of HOe 5, United States Code (as 
ao rsdesignated in section 703(1) of this Act) is amended--

21 (A ) by striking out **Phy$iad handicap*' in the

22 section heading ttnd inserting tn lieu (hereof “Handi-

23 capping eonditian” ; and
24 (B ) by striking out •^physical bamdicap'* each plaee
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1 itappearsinthete3Btandin8ertinginUeu1hereof*‘handi-

2 capping condition'*.

3 TITLE II--CIVIL SEBVICE FUNCTIONS; PEB-

4 FOBMANCE APPBAISAL; ADVERSE ACTIONS

OFFICE OF PEB80NNEL MANAOEMENT

Sec. 201. (a) Chapter 11 of OiU 5, United litotes 

Code, is amended to read as follows:

••Chapter ll.-OFFICE OF PERSONNEL 

MANAGEMENT

144

•‘•to.
•*im. Oik* of Panotmd Mmag0mmL 

J«f. Dkrtetori D ftdy Dtnetor; AstociaU Dir* 
•*lias. FmetioM of tks DiMctor. 
mok. Z>A â<*me/*tfAoii<y/erpwwwwteM*< 

JteporU to the OomgrtM.
•*1109. AdmitiHnaiM proooiwro.

10 **§1101. Office of Pert mil

**The Office of Personnel Management is an independent 

itabliskment in the executive branch. The O f^  shall have
11

12

13 oil offieial seal which tkatt be judicially noticed and shaU

U have its principal office m the District of Columbia, and

15 may have field offices in other appropriaU locations.

16 -§  1102, Dinictor; Deputy Director ; Associate Directors

17 **(a) There is at tke kead of tke Offhe of Permmnd

18 Management a Director of tke Office of Pereonnel Manage-
19 wuent appoinled by tke President, by and witk tke advioe and
20 ooneent of tke Sei

•*(b) iM in tke O0Boe a Deputy DiroetcT o f Am

O i
to
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j  Ofĵ ofPeraonnelMawigementappoinUahythePreaidefU,

2 hy and wUh the advice and consent of the SenaUi. The
3  Deputy Director ahaU perform mch /titkrfwiw aa the Director

4  may from time to tme prescribe and ahall act aa Director

5  during the absence or disabUUy of the Director or when the 

g office of the Director is meant.
7  **(o) No person shaU, whUc nerving as Director or

8 Deputy Director, verve in any other office or posUion in the

9  Government of the United States except as otherwise pro-

10  vided by law or by the President.

U  *‘ (d) There may be wiMn the Office of Personnel Man-

12 agement not more than 6 Associate Directors, as determined

13  from time to time by the Director. Each Associate Director

14 shall be appointed by the Director.

15 «§ 1103. Functions of the Director

16 “ Tftc foUowing functions are vested in the Director of

17 the Office of Personnel Management, and shaU he performed

IS by the Director, or by such employees of (he Office as ^

19 Director designates:

20 ^*(1) securing accuracy, uniformity, and justice in

21 the functions of the Office;
22 appointing individuals to he employed by the

23 Office;
24 **(3) directing and supervising employees of Oie

1
2

3

4

5

6

7

8 

9

10

11

12

13

14

15

16

17

18

19

20 

21

Office, distributing buavneaa among em cees and 
organizational units of the Office, and directing the 

internal monagemt mt of the Office;
**(4) directing the preparation of reqMtU for ap- 

proprialims for the Office and the Me and mepen t̂imi 

of fwndshy the Office;

14«

**(A) the civU service rules and regula^ons of 

the President and the Office and the statutes gov-

^*(B) the other activities of the Office induding

**(6) reoiewmg the operations under chapter 87 of

this title; and
**(7) the functions prescribed in part I of Reor-

«§  1104. Delegation of authority for personnel managemeM 

**(a) NotwiOistanding any other provision of thie 

title—
“ (1) the President may delegate, in whole or in 

part, authority for personnel management functions, 

including authority for competitive examinations, io the 

Director of the Office of Personnel Management; and 

“ (2) the Director may delegate, in whole or in 

part, any function vested in or delegated to the Director,

I—^
00



1 induding authoriXy for cmnpelilive examinaiicmB (except

2 competiiive examinalums for ctdminislratim law fudges

3 appointed under section 3105 of this m e), to the

4 heads of agencies in the executive branch and other

5 agencies employing persons in the competitive service.

6 ‘'(b) (1)̂  The Office of Personnel Management shall es-

7 tablish standards which shall apply to the activities of the

8 Office or any other agency under authority delegated under

9 subsection (a) ofihis se<̂ ion.

10 **(2) The Office shall establish and maintain an over-

11 s^ht program to ensure that activities under any authority

12 ddegated under subsection (a) of this section are in acoord-

13 ance with the merit system principles and the standards estab-

14 lished under paragraph (1) of this subsection. .

15 ‘Yc) If the Office makes a written finding, on (he basis

16 of informaHon obtained under the program established under

17 subsection (b) (2 ) of this section o f otherwise, that any action

18 taken by an agency pursuant to authority ddegated under

19 subsection (a )(2 ) of this section is contrary to any law, rule,

20 or regulation, or is contrary to any standard established under

21 subsection (b)(1) of this section, the agency involved shall

2 2  takeany corrective action the Office may require:*.
23 1105. Reports to the Congnu

24 ^̂ Notwithstanding any other provision of law or any rule,
25 regulattOTiy or directive, the D irector, or any employee of the
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1

2

3

4

5

6

7

8 

9

10

11

12

13

14

15

16

17

18

19

20 

21

! of Personnel Management designated by the Director, 

may transmit to the Congress on the request of any committee 

or subcommittee thereof, by report, testimony, or otherwise, 

information and views on functions, responsibilities, or other 

matters relating to the Office, without review, clearance, or 

approval by any other administrative authority.

“ § 1106. Administrative procedure

“7n the exercise of the functions assigned under this 

chapter, the Director shall be subject to subsections (b ), (c),

148

(a) of such section 555.” .

(b )(1 ) Section 5313 of title 5, United States Code, is 

amended by inserting at the end (hereof the following new

**(24) Director of the Office of Personnel Manage

ment.*'.

(2 ) Section 5314 of such title is amended by inserting

‘*(€8) Deputy Director of the Office of Personnel

(3 ) Section 5315 of such tkle is amended by inserting 
at the end thereof the following new paragraph:

“ (122) Associate Directors of the Office of Per- 
sonnel Management (5):\
(c)(1 ) The heading of part II of title 5, United States

Cn 
h-* 
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1 Code, is amended by 'slriking out ••THE UNITED STATES

2 CIVIL SERVICE COMMISSIOfT* and inserting in lieu

3 thereof *‘CIVIL SERVICE FUNCTIONS AND RESPONSE

4 BILITIES'.
5 (2) The item relaUng to chapter 11 in the tabU of

6 chapters for part II of mtch tUU is amended by striking out

7 “OrffBiiaation* and inserting in lieu thereof **Of/Ux of Person-

8 nel Management**.

9 MERIT 8T8TEM8 PROTECTION BOARD AND SPECIAL

10 COUNSEL

11 8ec. 202. (a) TiOe 5, United States Code, is amended

12 by inserting after chapter 11 the foJJawing new chapter:

13 **Chapter 12^MERIT SYSTEMS PROTECTION BOARD

14 and special COUNSEL

moi. AppokOment of mmhen of the Merit Syatem Protsetion Board.
nm . Terrn,ofoifUt6simingvaoaMiM;rmu>val{qiMnvm.
•*ieOS. Chairman; Vioe Ohairman.

SpeoidlOowMaiappoMmmtandremowa. „   ̂ ^
“J«05. Powers and fvmetiona of the Merit Syateme ProteoUon Board and 

SpeeitaOowueL 
AuthorUyandreeponeOtOitieeofthsSpeeialOô

**ie07. Hearkig$(Mddeain<maonoomflaint9flledJnfths8pe<iialOounaa,
1̂908. BeporU to CongrM.

15 “ § 1201. Appointment of members of the Merit Systems

16 Protection Board

17 ‘*The Merit Systems Protection Board is composed of

18 3 members appointed by the President, by and wUh the

19 advice and consent of the Senate, not more than 2 of whem

20 may be adherents of the same political pariy. No member

149 1 of theBoardnuiy hold another office or posUion,intheGavemr

2 ^  of the UnUedataU,. The Board official

3  Hol wkidi thM be jadkiaUy noticed. The Board shaU ha«e

4  ib  pnwipal office in the Dutrict of Columbia and may have

5 field offices in other appropriate locations,

6 1202. Term of office; fUling vacande,; remavd; 

rj quorum

8 ‘ ‘ (a) The term of office of each member of the MerU

9 Systems Protection Board ie 7 years.

10 ••(b) A member appointed to fiU a vacancy occurring
11 before the end of a term of office of his predecessor serves for

12 iherem îinder of that term. Any appointment to fiU a vacancy

13 issubjecttoiherequirementsof section 1201 of ads UOe.

••(€) Any member appointed for a 7-year term may not

15 be reappointed to any following term.

jg  “ (d) Members may be removed by the President only

17
18  neglect of duty, or malfeasance in office.

**(e) Except as othenoise provided in this title, Ae
20 BoardshaUactuponmajorUy vote of those members present,

21  and any 2 members present shaU constitute a quorum for

22  thetransactionof business of the Board,

23  “ § 1203, Chairman; Vice Chairman

2 4  •*(a) The President shaU from time to Ume designate

25 one of the members of the Merit Systems Protection Board

150
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\ as Ihe Chairman of the Board. The Chairman w the chief

2 executive and administrative officer of the Board,.

3 **(h) The President shaU from time to time desiffnate

4 one of the members of the Merit Systems Protection Board as

5  Vice Chairman of the Board. During the absence or disability

6 of the Chairman, or when the office of Chairman is vacant,

7 the Vice Chairman shall •perform the functims vested in the

8 Chairman.

9 **§ 1204. Special Counsel; appointment and removal

10 “ The Special Counsel of the Merit Systems ProtectUm

11 Board shall be appointed by the President, by and with the

12 advice and consent of the Senate, for a term of 7 years. The

13 Special Counsel may be removed by the President only upon

14  notice and hearing and only for misconduct, inefficiency.

15 neglect of duty, or malfeasance in office.

16 “ § 1205. Powers and functions of the Merit Systems Pro^

17 tection Board and Special Counsel

18 **(a) Any member of the Merit Systems Protection

19 Board, the Special Counsel, any administrative law judge

20 appointed by the Board under secticn 3105 of this title, and

21 cmy employee of the Board designated by the Board may—

22 “ (1) issue subpenas requiring the attendance and
23 testimony of witnesses and the production of documcnr
24 tary or other evidence from any place m the United
25 StcOes or any territory or possession thereof, the Com-

151

1 monwealth of Puerto Rico, or the District of Columbia,

2  and

3 ''(2 ) administer oaths, take or order the taking

4  of depositions, order responses to written interrogatories,

5  examine witnesses, and receive evidence.

6 *‘ (b) In the case of contumacy or failure to obey a

7 subpena issued under subsection (a )(1 ) of this section, the

8 United States district court for the judicial district in which

9 the person to whom the subpena is addressed resides or is

10 served may issue an order requiring such person to appear

11 at any designated place to testify or to produce documentary

12 or other evidence. Any failure to obey the order of the court

13 Tnay be punished by the court as a contempt thereof.

14 ‘ Yc^ Witnesses (whether appearing voluntarily or under

15 subpena) shaU be paid the same fee and mileage aUcrwances

16 which are paid subpenaed witnesses in the courts of the

17 United States.

18 **(d) In addition to functions otherwise provided in

19 this title, the Board shall have the functions prescribed

20 in part II  of ReorganizaHon Plan Numbered 2 of 1978.

21 «§ 1206, Authority and responsibilities of the Special

22 Counsel

23 (a )(1 ) The Special Counad shaU receive any aUe-
24 gation of a prohibited personnd, practice and thtdl investi-

152



gaUt ihe aUegatitm to the extent necessary to determine

2  whether there are reastmdble grounds to believe that a pro-

3 hibitedperacmnelpradAce exists or has occurred.

4  *‘ (2 ) If the Special Counsel terminates any investiga-

5  tion under paragraph (1 ) of this subsection, the Spedd

6 Counsel shall ptepare arid transmit to any person on whose

7  allegation the investigation was initiated a wriiten statement

8 notifying the persm of the terminatim of the investigatim

9 and the reasons therefor.

10 **(3) In addition to authority granted under paragraph

11 (1 ) of this suhsectim, the 8p eM  Counsel may, in the ab-

12 sence of an allegation, aonduct an investigation for the pur- 

33 pose of determining whether there are reasonable grounds to

14 belime that a prohibited personnd practice exists or has

15 occurred.

16 ** (b )(1 ) If the Special Counsel determines that there

17 are reasonable grounds to believe—

18 '*(A) that a personnd aetien was taken, or is to be

19 takers, as a result of a prohibited personnd pradiee;

20 and
21 ''(B ) except with regard to a prohibited person-

22 nd praetice described in sectim 2302(b) (8 ) of this titU,

23 that the personnel action would have a substantial and

24 adverse impact on the employee involved;

153 1  the Special Cowisd may order a stay of the peraannd.
2 actitm far 30 calendar days or any longer period the Board

3  may prescribe under paragraph (2) of this subsection.

4  *‘ (2) If ̂  Board—
5  '^(A) has received a petUum of ihe Special Counsd

6 for an extension of a stay ordered under paragraph (1)

7  of this subsection, and
8 *‘ (B) concurs in the detemmiaiion of the Special

9 CouMd under paragraph (1), after an opportunity is

10 provided for oral or written comment by the Special

11 Counsd and the agency involved,

12 the Board may extend the period of such stay for any

13 period it considers appropriate. If the aggregate period

14  of the stay, as proposed to he extended, wiU not exceed

15  60 days, the function of the Board under Oiis paragraph

16  may be performed by any one member of the Board.

17 *̂(c) (1) In any case involvinff—

18 “ (A ) any disclosure of information by an employee

19  or applicant for employment which the employee or

20 applicant reasowMy bdieves evidences—

21

22

23

24

25
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“ (x) a violation of any law, rule, or regular 

Hon; or
*‘ (ii) mismanagement, a waste of funds, an 

abuse of authority, or a substantial and spedfic 

danger to public heaUh or safety;



1 if the disclosure is not spedficaUy prohibited by law

2 and if the information is not speoifwaUy required by

3 Execuiioe order to be kept secret in the interest of no-

4 Oonal defense or the conduct of foreign affairs; or

5 “ (B) a disclosure by an employee or applicant for

6 employment to the Special Counsd of ihe Merit Systems

7 Protection Board, or to the Inspector General of an
8 agency or another employee design4Jted by the head of Ihe

9 agency io receive such disclosures, of informatiMi which

10 the employee or applicant reasonably believes evidences—

11 *̂(i) a violation of any law, rule, or regvM-

12 tion; or
13 **(ii) mismanagement, a waste of funds, an

14 abuse of authority, or a substantial and specific

15 danger to public health or safety;

16 the identity of the employee or applicant may not he dis-

17 closed without the consent of the employee or applicant dur-

18 ing any investigation under subsection (a) of this sect^

19 or under paragraph (2) of this subsection, unless the Special

20 Counsel determines that the disclosure of the identity of the

21 employee or applicant is necessary in order to effectively

22 carry out the investigation.
23 ^̂ (2) WUhin 15 days after reoeioing any information
24 under paragraph (1)(B) of ihis subsection, the Specif
25 Counsd shaU determine ivhether the mformation warrants an

155
investigation. I f an investigation is determined to be war

ranted, the Special Counsel shaU—

'*(A) transmit the information to the head of the

166

**(B) require the head of the agency to—

**(i) conduct an investigation of the informa

tion and any related matters transmitted by the Spe- 

fiial Counsel to the head of the agency; and

'‘ (ii) submit a umtten report to the Special 

Counsel and to the General Accounting Office set

ting forth the findings of the head of the agency 

within 60 days after the date on which the infor

mation is transmitted to the head of the agency or 

within any longer period of time agreed to in writing 

by the Special Counsd; and

“ (C ) transmit a copy of the report to the em

ployee or applicant for employment who disclosed the 

information.

“ (3 ) Any report required under paragraph (2 ) of this 

subsection shall be reviewed and signed by the head of ihe

“ (A) a summary of the informatum with respect 
to which the investigation was initiated;

“ (B) a detailed description of Uie conduct of ihe

00



167

..,0 )  «  0/ 
theinoestigation;* *'^ '^ )a li.tin g o f« n y r» o la fi^ o ra p p a r» n t« o l^

of any law. rvU, or reguMimiartd

«(E ) a de^V>io^ <>f any oorr««i». «ct«m Ud^
! „ p l ^ r ^ a s a r e « ^ o f , H e i n . e ^ o ^ > ^ ’^ o ^

- d )  ckange. i« a g ^  ruU,. -

g practice;
g “  f » ;  rMfewotion of any aggtv/oed employee, JO d«cipK»«r» ««•*<>« «?““

floyee;ttnd

^  “ M  referral to the Attorney General of any 

1 3  eadenee of a criminal Motion. 
«(4) h  my oase in which evidence of a mminol MhrI  ^ o „ t a i ^ l . a n a < ^ i n a n i n ^ ^ » r ^ P ^ ^ ‘‘-

yraph(2) o f t ^ ^ ^ r e f e r r e d . i h e A t ^ O e n r

and the Office of M a^yen^ ar«l Budget of the 

I  Vpon receipt of any report of head of any

l a y e n c y r e ^ i r e d . n d e r ^ a y r a r . m ( B U ^ > o f ^ ^

23 mine whether
“ (A) the fMing. of the head of the agency are

25 reawnable;

1

-Vb ;  w -
2  mMiuti;and ,
3  ‘.(C ) the correc^ce action taken or p lon W  »
,  .nificient in lighi of any M a tio n e fo ^ io h .^  occurred.

5  "(6) Upon receipt of a«y report of the head of any

e agency re^ ed  W .  paragraph (m B )(H ) of thi.
7 the General Accounting Office duMre«ie^ the report

8 and determine whether the agency moeiligatummvobxd was

9 adequate and whether the corrective action, if any. taken or

10 plannedm,theagencyi.adequ^.TheGeneralAccounting

U Office,haUreportlhere«M>ofil>reoieu,lolheCongre«xf*

13 determine, that the agenc^. in«e.ligation or any <»rred»e
13 action taken or planned by the agency ieinadeguate.

“ (7) Except ae epedficaUy authorized under thie eub-

15  eection, (he provieion. of ihi. M o n  dudl not be conr

16  Mered to au&orize Oedomre of any information by the

17 Gongre«,, any agency, or any p e r «^ « > ^ i^
“ (A) .pedfieaay prohibited from i i « ^ r e  by any 

Other jnwnsum of law; or
20 “ (B ) epedficaay required by Executive order to he

21  kept secret in the interct of national defenee or the conr

22 duct of foreign affairs.
23  "(8) The BpeM  Conned may. with the coneent of the

24 employee or applicant for employment involved, participate
25 inanyproceedingbeforetheU eriiSyetem ePrO t^B oan

18

19

o\  
t—  ̂
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1 uTiier section 7701 of this tide, to the extent the Special

2  Counsel determines appropriate, if the Special Counsel

3  believes the personnel action which is the subject of the pro- 

4, ceeding involves a reprisal for a disclosure of information

5 described in paragraph (1) (A ) or (B ) of this section."

6 “ (d )(1 ) If, in connectim with any investigation under

7 section, the Special Counsel determines that there are

8 reasonable grounds to believe that a prohibited personnel

9 practice exists or has occurred which requires corrective

10 actim,, the Special Counsel shall report the determination

11 together with any findings or recommendations to the Merit

12 Systems Protection Board, the agency involved, and to the

13 Office of Personnel Management, and may report the deter-

14  mination, findings, and recommendations to the President.

15  The Special Counsel may include in the report recommenda-

16 tions as to what corrective action should be taken, hut the final

17 decision on the corrective action to be taken shaU be made

18 by the Merit Systems Protection Board after opportunity

19  for comment by the agency concerned and the Office of

20 Personnel Management.

21 **(2) If, in connection with any investigation under this

22 secHon, the Special Counsel determines that there is reasonr
23 cause to believe that a criminal violation by an employee
24 has ooourred, the Special Counsel shaU report the determvnor
25 to the Attorney Oeneral and to the head of the agency
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1 involved, and shall submit a copy of the rep&H to the Director

2  of the Office of Personnel Management and the Director of

3 the Office of Management and Budget.

4 (3 ) If, in connection with any investigation under this

5 section, the Special Counsel determines that there is reason-

6 able cause to believe that any violation of any law, rule,

7 or regulation has occurred which is not referred to in parar

8 graph (1 ) or (2 ) of this subsection, the violation shall be

9 reported la the head of the agency involved. The Special

10 CounM shaU require, within 30 days of the receipt of the

11 by the agency, a certification by the head of the agency
12 which states—

13 “ (A ) that the head of the agency has persondtty 
reviewed the report; and

what action has been, or is to be, taken, and 
when the action wUl be completed.

1'̂  The Special Counsel shall maintain and make available to

18 the public a list of noncriminal matters referred to heads of

19 agencies and their certifications under this paragraph.

^  (e )(1 ) In addition to the authority otherwise pro-

21 vided in this section, the Special Counsel shaU, except as

22 provided in paragraph (2 ) of this subsection, conduct an

23 investigation of any aUegation concerning
2̂  “(A) polUical activity prohibited under subchapter
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III of chapter 73 of this title, relating to political

*‘ (B) politiodl activity prohibited under chapter 15 
of this tUe, relating to political activitea by certain State 

and heal offioers and emphyeea;

*‘ (C) arbitrary or caprioioua toithholding of inf or- 

mation prohibited under section 552 of this title;

“ (D) activities prohibited by any civil service law, 

rule, or regulation, including any activity relating to 

pdHioal intrusion in person^ decisionmaking; and 

“ (E) involvement by any employee in any pro

hibited discrimination found by any court or appropriate 

administrative authority to have occurred the course 

of any personnel aicHon.

“ (2) The Special Counsel shall make no investigation

16 of any allegation of any prohibited activity referred to in

17 paragraph (1)(D) or (1)(E) of this subsection if the

18 Special Counsd determines that the allegation may be

19  resolved more appropriately under an administrative appeals

20 procedure.

21 '‘ (f) During any investigation initiated under subseo-

22 tion (a), (c), or (e) of this section, no disciplinary action

23 shcM he taken against any employee for any alleged pro-
24

hibUed activity under investigation or for any rdated 
a^ivity without the approval of the Special Counsd.

“ (g)(1) Except as provided in paragraph (2) of this 
subsection, if the Special Counsd determines that disciplinary
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“ (A) after any investigation under this section, or 

“ (B) on the basis of any knowing and tviUful re

fusal or failure by an employee to comply wiih an order 

or requirement of the Special Counsd under subsection 

(b), (c), or (d)(3) of this action or an order of the 

Merit Systems Protection Board, 

the Special Counsd shall prepare a written complaint against 

the employee oovOaining his determinaiion, together with 

a statement of supporting facts, and present the complaint 

and statement to the employee and the Merit Systems Protec

tion Board in accordance with section 1207 of this Ude.

“ (2) In the case of an indvmdual appointed by the 

President, by and with the advice and consent of the Senate 

(other than an individual in the Foreign Service of the 

United States), the complaint and statement referred to in 

paragraph (1) of this subsection shall be presented to the 

President for appropriate acHon in lieu of being presented 

under section 1207 of this title.

“ (h) The Special Counsd may appoint the legal, admin-

Cnto



j  istrative, and support personnel necessary to perform the

2  functions of iU Special ComseL

3 “ (i) The Special Counsel may prescribe regulations

4  reHating to the receipt and inoesHgation of matters under the

5 jurisdiction of the Special Counsel. Such regulations shall be

6 published in the Federal Begister.

7 *‘ (j) The Special Council shall not issue any advisory

8 optnton concerning any law, rule, or regulaiion (other than

9 an advisory opinion concerning chapter 15 or subchapter III

10 of chapter 73 of this title).

11 “ (k) The Special Counsel shaU prepare and submit an

12 annual report to the President and to the {Jongress on—

13 * (̂1) the investigation and disposition of each case 

considered by the Special Counsel during the annual

1  ̂ period covered by the report; and

16 **(2) actions by the Special Counsd on each case

17 referred by the Special Counsd to the President during

13 the annual period covered by the report.

19 ” § 1207. Hearings and decisions on complaints filed by the

20 Special Counsel

21 ‘•(a) Any employee against whom a complaint has been

22 presented to the Merit Systems Protection Board under sec-

23 tion 1206(g) of this title shall be entitled to—
24 **(1) a reasonable time to answer oraUy and in
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1  writing and to furnish affidavits and other documentary

2 evidence in support of the answer;

3 *‘ (2) be represented by an attorney or other repre-

4 seatative;

5 “ (3) a hearing before the Board, an administrative

6 law judge appointed under section 3105 of this title and

7 designated by the Board, or any other employee of the

8 Board designated by the Board to conduct the hearing;

9 “ (4) have a transcript kept of any hearing under

10 paragraph (3) ; and

11 “ (5) a written decision and reasons therefor at

12 the earliest practicable date including a copy of any

13 final order imposing disciplinary action.

14 “ (b) A final order of the Board may impose disciplinary

15 action—

16 ‘Y^) in the case of political activity prohibited under 
37 subchapter III of chapter 73 of this title, as provided in

18 section 7327 of this Htle; or

19 “ (2) in any other case, consisting of removal,

20 reduction in grade, debarment from Federal employment

21 for a period not to exceed 5 years, suspension, reprimand,

22 or an assessment of a cioU penalty not to exceed $1,000.
23 “ (c) There may be no administrative appeal from an
24 order of the Board. An employee subject to a final order
25 impoaing diaeipUnary action, under thia section may obtain
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1  judicM of (he order in. Hi, StaU. dutrict
2 «m rt/«• <A« <«•«•*» t« wii<* *«

3  “ (d) In the ease of my State or local officer or era-

4  phye, under chapter IB of ihi, tiOe. the Board ehdl co«r

5  sider the ease «n aocordanee mOi the provisions of « tc i

6 chapter,

7 “ § 1208. Reports to the Congress
8 •‘NoUciOuitan̂ ng any other provision of law or any

9 ntfc, reguIaiUm or directive, any member of the Board, or

10 any employee of Ote Board deagnated by the Board, may

11 trammU to the Congress on the reqwat of my committee or

12 subcommittee thereof, by report, testimony, or otherwm, mi-

13 formation amd mews on functions, responsibilities, or other, 

matters relating to the Board, wOhmtt review, clearance,

^ 5  or approval by any other admimstrative anthority."

(b) Any term of office of any menAer of the Merit 

System Protection Board serving on the efective <Jote of

18  this Act shaU continue in efect untU the term would expire

19  under section 1102 of tide 5, United Stales Code, as in effect

20  immedialdy before the effective date of Oiis Act, and upon

21 expiration of the term, appmntmenta to such office shatt be 

^ 2  made » n * r  sections IZOl and 1202 of title 5. United Stales

23 Code (as addedby ms section).

2 4  (c)(1) Sectim 5314(17) of titU S, Vmted States
25 Code, is amended by strOing out "Chairman of the United

165 1 Stales C i«a  Service Cotim ittim i!’ and inteiimg in UeuAereaf

2 "Chairman of the Merit Sy^emeProteelion Board:’.

3  (2) Section 6316(66) of tudi titU u  amended by

4  striking out “MenAers, United Stales C ia  Service Gomr

5 mission’’ and inserting in Keu. thereof “Members, Merit

6 Sysftems Protection Board̂ \

7  (3 ) Section 5315 of swch title U furOier amendsd by

8 adding at the end thereof the foUowing new paragraph:

9 Special Counsel of the Merit Systems Pro-

10 tection Board,'.
11 (4 ) Paragraph (99) of section 5316 of such tiUe is

12 hereby repealed.
13 (d) The table of chapters for paii II of 5, Uniied

14 States Code, is amended by inserting after the Hem relating

15 to chapter 11 the following new Hem:
*12. MerU Sifstems Proteetian Board and Special Couiud----m r.

15 performance appraisal

16 Sec. 203. (a) Chapter 43 of tide 5, Uniied States

17 Code, is amended to read as foUows:
18 **Chapter 43.—PERFORMANCE APPRAISAL 

ŜUBCHAPTEB I—GENEBAL PB0VI8I0N8
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*̂ Sec,
*̂ 4S01. DefinUions.

Ettdbluhmeni of performoMe appraiMd
ĴiSOS. AeHonshaaedonunaojepUAUferforntwuk

BetpoTmbai^ of OfUse of Penoimd JTa 
ĴiSOB. BegjOaiumM.
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1 **§4301. Definitions

2  “For ̂  purpose of this subchapter—

3  **(1) "agency' means—

4 *'(A) an Executive agency;

5 “ (B ) the Administrative OiJice of the United

6 States Courts; and

rj *‘ (C ) the Government Printing Office;

8 but does not include—

9  ‘ ‘ (i) a Government corporaiixm;

10 '*(ii) the Central Intelligence Agency, the De

l l  fense Intelligence Agency, the National Security

12 Agency, or any Executive agency or unit thereof

13 which is designcUed by the President, and which

14 conducts foreign intelligence or ixmnterintelligence

15 activities; or

16 “ (Hi) the General Accounting Office;

17 ‘*(2) 'employee' means an individual emphyed in

18 or under an agency, but does not include—

19 an employee outside the United States

20 who is paid in accordance with heal native pre-

21 vailing wage rates for the area in which emphyed;

22 *‘ (B ) an individual in the Foreign Service of

23 the United States;
24 **(C) a physician, dentist, nurse, or other cm-
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1 phyee in the Department of Medicine and Surgery,

2 Veterans' Administration, whose pay is fixed under

3 chapter 73 of tide 38;

4  “ (D ) an administrative law fudge appointed

5 under section 3105 of this title;

6 *'(E) an individual in the Senior Executive

7 Service; or

8 “ (F ) an individual appointed hy the President;

9 and

10 **(3) "unacceptable performance' means performr

11 ance of an employee which fails to meet established per-

12 formance standards in one or more critical elements of

13 such employee's potion.

14 **§4302. EattAUshment of performance appraisal systems

15 “ (a ) Each agejicy shall develop one or mare performr

16 ance appraisal systems which—

17 “ (1 ) provide for periodic appraisals of job perform-

18 ance of employees;

19 ‘*(2) encourage employee participation in estab-

20 lishing performance standards;

21 “ (3 ) use the results of performance appraisdls as a

22 basis for training, rewarding, reassiyning, promoting,
23 reducing in grade, retaining, and removing emphyees;
24 and
25 (4 )  shaU be the basis, noUmthManding any other
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2  promnon of law, for promotwna of one or more grades

2 during any 12-month perwd in individwd cases of eay

3  ceptionally meritorious performance.

4  *\(b) Under regulationa which the Office of Personnel

5 Management shall prescribe, each perfonnance appraisal

6 system shall provide fo i^

7  *'(1) establishing performance standards which wtU

8 permit the accurate evalualion of job performance on

9 the basis of oĴ ective criteria related to the in ques-

10 tion for each employee under such system;

11 ‘*(2) as soon as practicable, but not later than

12 October 1,1981, with respect to initial appraisal periods,

13 and thereafter at the beginning of each following ap-

14 praisal period, communicating to each employee the

15  ̂ performance standards and the critical elements of the

16 employee's position;

17 ‘Y5j ewluating each employee during the approval

18 period on such standards;

19 *‘ (4 ) recognizing and rewarding employees whose

20 performance so warrants;

21 **(5) assisting employees in improving unacceptable

22 performance;

23 ^'(6) reassigning, reducing in grade, or removing

24 employees who continue to have unacceptable performr

25 ance; and

1  ‘*(7) promoting employees one or more grades

2  during any 12<nonth period, notwUhstanding any other

3  provision of law, in individual cases of exceptionally
4 meritorious performance, subject to limiiations prescribed

5  by the Office of Personnel Management on the number

6 or proportions of such promotions.

7 “ § 4303. Actions based on unacceptable performance

8 “ (a) Subject to the provisums of this section, an agency

9 may reduce in grade or remove an empbyee for unr

10 acceptable performance.

11 “ (b)(1) An employee whose reduction in grade or

12 removal is proposed under this section is entitled to—

13  *‘ (A) 30 dayf̂  advance written notice of the pro-

14 posed action which identifies—

15 **(i) each instance of unacĉ ptei)le performr

16 ance by the employee on which the proposed action is

17 based; and
18 “ (ii) the critical elements of the employees

19 position involved in each inMance of unacceptable

20 performance;

21 * (̂B) be represented by an attorney or other

22 representative;

23 **(C) a reasonable time to answer orally and in

24 vmting;
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**(D) an opportunity during the notice period to

171

“ (E ) a written decision which—

‘'(i) in the case of a reduction in grade or 

removal under this section, specifies the instarices 

of unacceptable performance by the employee on 

which the reduction in grade or removal is based, 

and

“ (ii) unless proposed by the head of the agency, 

has been concurred in by an employee who is in a 

higher position than the employee who proposed the 

action.

“ (2 ) An agency may, under regulations prescribed by

14 the head of such agency, extend the notice period under sub-

15 section (b) (1 )(A ) of this section for mt more than 30 days.

16 An agency may extend the notice period for more than

17 30 days only in accordance with regulations issued by the

18 Office of Personnel Management.

19 *̂(c) The decision to retain, reduce in grade, or remove

20 an employee—

21 “ (1 ) shall be made within 30 days after the date of

22 Ihe expiration of ihe notice period, and

23 * (̂2) in the case of a reduction in grade or removal.

ma,y be based only upon those instances of unacceptable 

performance by the employee—

'*(A) which occurred during the 1-year period 

ending on ike date of the notice under subsection 

(b )(1 )(A ) of this section in connection with the 

Q decision; and

7  **(B) for which the notice and other require-

8 ments of this section are complied with.

9 • *'(d) If, because of performance improvement by the

10 employee during the notice period, the employee is not re-

11 dwced in grade or removed, and the employee's performance

12 continues to be acceptable for 1 year from the date of the

13 advance written notice provided under subsection (b) (1 ) (A )

14 of this section, any entry or other notation of the unacceptable

15 performance for which the action was proposed under this

16 section shall be removed from any agency record relating to

17 the employee.

18 “ (e) Any employee who is a preference eligible or is

19 in competitive service and who has been reduced in grade

20 or removed under this section is entitled to appeal the action

21 to the Merit Systems Protection Board under section 7701

22 of this title.

23 **(f) This section does not apply to—
24 **(1) the redaction to the grade previously hdd of
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1
1

2 period under section 3321(a)(2) of this tide, 2

3 *‘ (2 ) the reduction in grade or removal of an 3

4 employee in the competitive service who is serving a 4

5
5

6 ment or who has not completed 1 year of current con 6

7 tinuous employment under other than a temporary 7

8 appointment limited to 1 year or kss, or 8

9 **(3) the reduction in grade or removal of an 9

10 employee in the excepted service who has not completed 10

11 1 year of current continuous employment in the same 11

12 or similar positions.
12

13 **§4304. Responsibilities of the Office of Personnel Man 13

14 agement
14

15 **(a) The Office of Personnel Management shall make
15

16 technical assistance avaUiable to agencies in the development
16

17 of performance appraisal systems.
17

18 “ (h) If the Office of Personnel Management determines
18

19 that a performance appraisal system does not meet the 19

20 requirements of this subchapter (including regulations pre 20

21 scribed under section 4305 of this title), the Office of Person- 21

22 22

23 appropriate system or to correct operations under the system, 23

24 and the agency shall take any action so directed.
24

**The Office of Personnel Management may prescribe 
ulations to carry out the purpose of this mibchapter.” . 

(b) The item rdaling to chapter 43 in the table of

ADVEEBE ACTIONS

o n  LE88

“ (t)  means an individual in the comr

petUive service who is not serving a probaiixmary or 

trial period under an initial appovniment or who has 

completed 1 year of current continuous employment in 

the same or similar positions under other than a temr- 

porary appointment limited to 1 year or less; and

**(2) ŝuspension’ means the placing of an entr

O ito



1 “ § 7502. Actions covered

2 **This subchapter applies to a suspeTision for 14 days

3 or less, but does not apply to a swspensMU under section

4  7521 or 7532 of ihis tUle <yr any action initiated under

5 section 1206 of this iiUe.

6 “ § 7503. Cause and procedure

7 ‘ ‘ (a) Under regulations prescribed by the Office of

8 Personnd Management,, an employee may be suspended for

9 14 days or less orUy for such cause as will promote the

10 efficiency of the service.

11 **(b) An employee against whom a suspension for 14

12 days or less is proposed is entitled to—

13
14

15

16

17

18

19

20

21
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**(1) an advance written notice stating the specific

'*(2) a reasmable time to answer orally and in 

writing and to furnish affidavits and other docummtary 

evidence in support of the answer;

**(3) be represented by an attorney or other repre

sentative; and

**(4) a written decision and the specific reasons

22 ‘*(c) An agency may provide, by regulaUmi, for a hear-
23 ing which may be in lieu of or in addition to the 'opportunity
24 io answer provided under subsection (h) (2) of this section.

1 “ (d) Copies of the notice of proposed action, the answer

2 of ^  employee if written  ̂a summary thereof if made ortdly,

3 the notice of decision and reasons therefor, and any order

4  effecting the suspension, together with any supporting mor

5 terial, shall be maintained by the agency and shall be fur-

6 nished to the Merit Systems Protection Board upon its re~

7  quest and to the employee affected upon the employee's

8 request.

9 “ § 7504. Regulations

10 “ The Office of Personnd Management may prescribe

11 regulations to carry out the purpose of this subchapter.

12 “SUBCHAPTER II-^REM OVAL, SUSPENSION

13 FOB MORE THAN 14 DATS, REDUCTION IN

14 GRADE OR PAY, OR FURLOUGH FOR

15 30 DAYS OR LESS

16 7511. Definitions; application

17 **(a) For the purpose of this subchapter—

18 **(1) ‘employee' means—

19 “ (A ) an individual in the competitive service

20 who is not serving a probationary or trial period

21 under an initial appointment or who has completed

22 1 year of current oontiwious employment under other

23 (han a temporary appointment UmUed to 1 year or
24 less; and
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03CO 1 **(B) a preference eligible in an Executive 1

s 2 agency in the excepted service, and a preference 2

< 3 eligible in ihe United States Postal Service or 3

h
o 4 the Postal Bate Commission, who has completed 1 4

CO 5
5

1 6 similar positions; 6
oi

7 **(2) ‘suspension’ has the meaning as set forth in 7

8 section 7501 (2 ) ofthistkU; 8

9 ‘‘ (3 ) ‘grade’ means a hsvd of cUumfication under 9

10 a position classification system;
10

11 “ (4 ) ‘paj/ means the rate of basic pay fixed by 11

12 law or aaministrative action for the posiiion held by 12

13 an employee; and
13

14 ‘ ‘ (5 ) ‘furlough’ means the placing of an employee 14

15 15

16 16

17 “ (b) This subchapter does not apply to an employee- 17

18 18

19 advice and consent of the Senate;
19

20 “ (2 ) whose position has been determined to be of 20

21 21

22 character by—
22

23 “ (A ) the Office of Personnel Management for
23

H.R. 11280 O----12

a poaiiicm that it has excepted from the compeliiwe 

service; or
*‘(B) the head of an agency for a posiUon 

which is excepted from the compeliiive seroice by 

statute.

*'(c) The Office of Peraormd Management may promde

regtdalum of the Office of Persomd Managei

**(1) a removal;

“ (2) a mspension for more than 14 days;

*'(3) a reduction in grade;

“ (4) a reduction in pay; and

^(5) a furlough of 30 days or less;

\ does not apply to—

**(A) a suspension or removal under section 7532 

of this title,

**(B) a reduction in force action under section 3502 

of this tide,

“ (C) the reduction in grade of a supervisor who 

has not completed the probationary period under section

O ito
CD



1 3321 (a)(2) of this tide if such reduction is to the grade

2 held immediately before becoming such a supervisor,

3 '"(D) a reduction in grade or removal under seo-

4 tion 4303 of this title, or

5 **(^) an action initiated under section 1206 or 7521

6 of this tide.

7 7513. Cause and prpcedure

8 “ (a) Under reguiaHons prescribed by the Office of Per-

9 sonnel Management, an agency may take an action covered 

IQ by this suhchapter against an employee only for such cause

11 as totU promote the efficiency of the service.

12 “ (b) An employee against whom an aotion is pro-

13 posed is entitled to—

**(1) at least 30 days' advance written notice, un- 
less there is reasonable cause to believe the employee 

has committed a crime for which a sentence of imprison- 
ment may be imposed, stating the specific reasons for 
the proposed action;

19 “ (2) a reasonable time, hid not less than 7 days,

20 to answer oraUy and in writing and to furnish affidavits

21 and other documentary evidence in support of the

179

22 answer;

23 **(3) be represented by an attorney or other repre-
24 eentaave:and

 ̂ “ (4 ) a written decision and the specific reasons

2 therefor at the earliest practicable date.

3 ''(c) An agency may provide, by regulation, for a hear-

4  ing which may be in lieu of or in addition to ihe opportunity

5 to answer provided under wtbsection (b) (2 ) of this section. 

g *'(d) An employee against whom an action is taken 

fj under this section is entitled to appeal to the Merit Systems

3 Protection Board under section 7701 of (his tide.

9  “ (e) Copies of the'notice of proposed action, the answer

10 of the employee when written, a summary thereof when

11 made orally, the notice of decision and reasons therefor, and

12 any order effecting an action covered by this subchapter, to-

13 gether with any supporting material, shaU be maintained by

14  the agency and shall be furnished to the Merit Systems Pro

'll tectum Board upon its request and to the employee affected

16 upon the employee's request.

17 **$ 7514. Regulations

18 “ The Office of Personnel Management may prescribe

19 regulations to carry out the purpose of this subchapter.

20 “SUBCHAPTER 111—ADMINISTRATIVE LAW

21 JUDGES

22 7521. Actions against administrative law judges

23 **(a) An action may be taken against an administrative
24 law judge appointed under section 8105 of this title by the
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 ̂ agenoy in which the administrative law judge is employed
2  only for good cause established and determined by the Merit

3 Systems Protection Board on the record after opportunity

4  for hearing before the Board.

5  **(h) The acHons covered by this section are— 
g ‘*(1) a removal;

fj **(2) a suspension;

8 “ (3) a reduction in grade;

9  a reduction in pay;

10  “ (5) n furlough of 30 days or less; and

11 “ (6) a wriUen reprimand or admonition based on

12  Ihe performance or nonperformance of adjudicatory

13 duties;

14 but do not include—

15 "*(A) a suspension or remand under section 7532

16 of this title;

17 “ (B) a redwstion in force action under section

18 3502 of this title; or

19 ‘Y C) any ciction initialled under section 1206 of this

20 iiOe:’.

21 (b) So much of the analysis for chapter 75 of tide 5,

22 Unit^ States Code, precedes the items relating to subchapter

23 IV  is amended to read as follows:
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1 **Chapter 75.—ADVERSE ACTIONS
*^8UBOHAPTEB 1—8UBPEN8I0N OP H  DATS OB LEBB 

"Bte.
“raw. De/MOons.

ActUm»c(yrmed. a mu and pivoedute.
•*7m BeffuloHons.

*^BVBOHAPTEB II—REMOVAL, BVBPENBION FOB UOBE 
THAN 14 DATS, BBDUOTION IN OBADE OB PAY, OB PUB- 
LOUOH FOB SO DATS OB LESS
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^6tl.**7619. AeUom eovered. **7618. Omueandpn
•*7614. Begvlat^.

•̂ SUBOHAPTEB III—ADMINIBTBATIVE LAW JUDOEB 
**76tl. AeUotu againtt admtnittrabioe Imo judge$.”.

APPBALB

16 8E a.m .C h apler77afm 5.V m tedau daC oi».i,
17 amended to read as foVcws:

1 **Chapter 77.—APPEALS
“Bte.
•*7701. Appellate procedures.
•*770e. JvdMal review of deeieione of the Merit Syetems Proteetum 

Board.

1 **§ 7701. Appellate procedures

2 ‘ (̂a) An employee, or applioant for employment, may

3 submit an appeal to the Merit Systems Protection Board

4 from any action vjhich is appealable to the Board under

5 any law, rule, or regulation. An appdUmt shall haioe the

6 right—

7 ‘*(1) to a hearing for which a transcript mU he

8 kept; and

9 **(2) to be represented by an dttomey or other
10 representative.

C7«
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1 Appeals shall be processed in accordance loith regulaiions

2 prescribed by the Board.

3 **(b) The Board may hear any case appealed to it

4  or may refer the case to an admirUstraUve law judge ap-

5 pointed under section 3105 of this title or other employee

6 of the Board designated by the Board to hear such cases.

7 The Board, administrative law judge, or other employee

8 (as the case may he) shall make a decision after receipt of

9 the written representations of the parties to the appeal and

10 after opportunity for a hearing under subsection (a )(1 )

11 of this section. A copy of the decision shall he furnished to

12 each party to the appeal and to the Office of Personnel

13 Management.

14 “ (c )(1 ) Subject to paragraph (2 ) of this subsection,

15 the decision of the agency shaU be sustained under subseo-

16 tion (b) only if the agenct/s decision is supported by a pre-

17 ponderance of evidence.

18 “ (2 ) Notwithstanding paragraph (1 ), the agencj/s de-

19 cision may not be sustained under subsection (b) of this sec-

20 tion if the employee or applicant for employment-

21 ‘^(A) shows harmful error in the application of

22 the agencj/s procedure in arriving at such decision;
23 ‘^(B) shows €iat the decision was based on  any pro-
24 kibited personnel practice described in section 2302(b) of
25 ihi» m e ; or

183
1 **(C) shows that the decision was not in accordance

2 unth law.

3  “ (d) (1 ) Except as provided in subsection (e) of this sec-

4 tion, any decision under subsection (b) of this section shaU be

5 final unless—

6 a party to the appeal or the Director of the
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8 review within 30 days after the receipt of the decision; or

9 ''(B) the Board reopens and reconsiders a case on Us

10 own motion.

11 The Board, for good cause shown, may extend the 30-day

12 period referred to in subparagraph (A) of this paragraph.

13 One member of the Board may grant a petition or othenmse

14 direct that a decision he reviewed by the full Board. The

15 preceding sentence shall not apply if, by law, a decision of an

16 administrative law judge is required to he acted upon by the

17 Board.

18 ‘*(2) The Director of the Office of Personnel Manage-

19 ment may petition the Board for a review under paragraph

20 (1) of this subsection only if the Director is of the opinion

21 that the decision is erroneous and wiU have a substantial

22 impact on doH service laws, rules, or regulations under the
23 jwrtsdiction of the Office of Personnd ManagemenL
24 “ (e) The Equal Employment Opportunity Commission

O i
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1  may delegate to the Merit Syatema Protection Board the
2 authority to p n ^  an employee or applicant wUh a prdimir

3  nary determination on the issue of discrimination whenever,

4  05 part of a complaint or appeal before the Merit Systems

5  Protection Board on other grounds, the emphyee or applusant

6 involved alleges a vialation of section 717 of the CivU Bights

7  Act of 1964 (42 U,8.C. 2000e-16), the Age Discrimination

8 tn Employment Act of 1967 (29 U.8.C. 631, 633a), or

9  section 501 of the Rehabilitation Act of 1973 (29 U.8.C.

10 791) .  Nothing in the subseotim shad be comtrued to authorize

11 the Equal Employment Opportunity Commission to delegate

12 the functim of making a final determination concerning the

13 issue of discrimination.
14 *7 /1  The Board, or an administraHve law judge or
15 other employee of the Board designated to hear a case, m ay-

16 »(1) consolidaU appeals fikd by two or more 

1*7 appellants, or
18 *̂ (2) join two or more appeals fled by the same

19 appellant and hear and deride them concurrency,

20 if the deciding official or officials hearing the cases are of the

21 opinion that the actim could result in the appe/ds' being proo-

22 essed more expeditiously and would not adversely affect any

23 party.

24 **(g)(l) Except as provided in paragraph (2) of this

185 1 subsection, Oie Board, or an odministraiive law j^ ^
2 employee of the Board deeigncted to hear a case, may require

3 paymentbyiheagencyinvolvedof reasonable attorney fees

4 incurred by an employee or applicant for employment if the

5 employee or applicant is the prevaUing party and the Board,

6 administraUve law judge, or other employee, as the case may
7 be, det^inesthai payment by the agency is warranted.

8 '*(2) If an employee or applicant for employment is
9 the prevailmg paHy and the d ec i^  is baaed on a findmg

10 of discrimination prohibited wider section 2302(b) (1) of

11 this title, the payment of attorney fees shall he in accordance

12 with the standards prescribed under section 706 of the CivU

13 Rights Act of 1964 (42 U.S.C. 2000e-6(k)).

14 *̂(h) The Board may, by regulation, provide for one

15 (w more altematioe methods for settling matters subjed to
16 the appeUaU jurisdiOion of the Board whi4̂  thaU be a p ^

17 cable at the election of an applicant for employment or of an

18 employee who is not in a unit for which a labor organization

19 is accorded exclusive recognition, and shall be in lieu of other

20 procedures provided for under this section, A decision under

21 mch a method shall be final, unless the Board reopens and

22 reconsiders a case at the request of the Office of Personnd

23 Management under subsection (d) of this section.

24 The Merit Systems Protection Board may pro-

25 scribe regulations to carry out the purpose of this section.

186, I
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1 «§ 7702. Judicud review of decision$ of the Merit System*

2 Protection Board

3  “ (a ) Any employee or applicant for employment ad-

4  versdy affected or aggrieved hy a final order or dedston of

5  the Merit Systems Protection Board may obtain judicial re-

6 view of the order or decision.

7 ‘*(b) A  petition to review a final order or decision of the

8 Board shaU be fikd in the CouH of Claims or a United States

9 district court as provided in chapters 91 and 85, respectively,

10 of title 28. Notwithstanding any other provision of law, any

11 petition for review must he fikdvnihin 30 days after the daU

12 thepetitionerreceivednoticeof the final order or decision of

13 the Board.

14  **(c) The court shaU review the record for the purpose

15  of determining whether the findings are in accordance loith

16  law, and whether the procedures required by statute and reg-

17 ulations were followed. The findings of the Board are con-

18 elusive if supported by the evidence in the record. I f  the

19  court determines that further evidence is necessary, it shall

20 remand Ihe case to the Board. The Board, after such further

21 proceedings as may be required, may modify its findings,

22 and shaU file tvith the couH the record of su^ proceedings.

23 The findings o f ihe Board are condusive if support^ by

24 the evidence in the record as supplemented.
25 *̂(d) If the Director of the Office of Permmna Manage-
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1 ment determines, in his sole discretion, that ihe Board erred

2 in irUerpreting a dvU service law, rule, regulation, or policy

3 directive affecting personnel management and ihat the Boards

4 final decision or order wUl have a substantial impact on any

5 dvH service law, rule, or regulation, the Director may file a

6 petition for pidicial review of ihe order or decision in the

7 United States District Court for the District of Columbia.

8 In addiUon to the named respondent, the Board and aU other

9 parties to ihe proceedings before ihe Board shaU have the

10 right to appear in ihe proceeding before ihe court. The

11 granting of ihe petition for 'judiddl review shaU be at ihe

12 discretion of the court.**.

13 TITLE III—STAFFING

VOLUNTEER SERVICES

15 Sec. 301. (a) Chapter 31 of tide 5, United States 

Code, is amended by adding <a ihe end thereof ihe following
1*̂  new section:

18 **§3112. Acceptance of volunteer service

19 “ (a) For the purpose of this section, ‘studenf means

20 an individual who is enrolled, not less than half-time, in

21 a high school, trade school, technical or voccUiomd institute,

22 junior college, college, university, or comparable recoffnized

23 educational institution. An individual who is a student is 
^  deemed not to have ceased to be a student during an

188
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1 interim between school years if the interim is not more
2  than 5 months and if the individual shows to the saiisfaction

3 of the Office of Personnel Management that the individual

4 has a bona fide intention of conUmUng to pursue a course

5  of study, or training in the same or different educational

6 institution during the school semester (or oOur period into

7 which the school year is divided) immediately after the

8 interim.

9 *̂(h) Notwithstanding section 3679(b) of the Revised

10 Statutes (31 U.8.C. 665(b)), the head of an agency may

11 accept, subject to regulations issued by the Office of Personnel

12 Management, voluntary service for the United States if the

13 service—
14

15

16

17

18

19

20

21
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*̂(1) is performed by a student, with the permission 

of the institution at which the student is enrolled, as part 

of an agency program established for the purpose of 

providing educational experiences for students;

“ (2) is to be uncompensated; and 
'*(3) would not, under ike facts and circumstances 

involved, be performed by an employee in the absence of

^  **(c) Any student who provides voluntary service

23 under subsection (b) of this section shaU not be considered 

^  a Federal employee for any purpose other than for purposes

1 of chapter 81 of this Utle (relating to compensation for inr

2 jury) and sections 2671 through 2680 of Utle 28 (relating 

Z to tort clams)” .
4 (b) The analysis for chapter 31 of title 5, UnM  States
5 Code,isamendedby adding at the end thereof the following

6 new item:
m il. Aeoeptance of vohmUer service.”

7 DEFINITIONS BBLATING TO PREFERENCE ELIGIBLEB

8 Sec. 302. Section 2108 of title 5, UnUed States Code,

9  is amended—

10 (1) ^  striking out **and!' at the end of paror

11 graph (2 );

12 (2 ) hy inserting in paragraph (3 ) after “meamf’

13 the foUowing: except as provided in paragraph (4 )

14 of this section’*;
15 (3) by striking out the period at the end of para-

16 graph (3) and inserting in lieu thereof a semicolon;

17 and

18 (4) by adding at the end thereof the foOowing new

19 paragraphs:

20 “ (4) except for the purposes of chapters 43 and 75

21 of this tide, ^preference eligible’ does not indude a retired

22  member of the armed forces unless—

23 “ (A) the individual is a disabled veteran; or
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2

3

4

5

6

7

8 

9

10

11

12

13
14 

‘̂l5

16

17

18

19

20 

21

1

24

“ (B ) the individual retired below the rank of 

major or its equivalent; and

“ (5 ) ‘retired member of the armed forces* means 

a member or former member of the armed forces who 

is entitled, under statute, to retired, retirement, or re

tainer pay on account of service as a member.’'. 

NONCOMPETITIVE APPOINTMENT OF CERTAIN DISABLED 

VETERANS

Sec. 303. (a) Chapter 31 of tide 5, United States Code, 

is amended by adding at the end thereof the foUounng new 

section:

**§3112. Preference eUgibles; disabled; noncompetitive

191

“ Under regulations prescribed by the Office of Person- 

nd Management, an agency may make a noncompetitive ap

pointment leading to conversion to career or career-conditional 

employment of a disabled vderan who—

“ (1 ) has a compensable service-connected disabUUy 

of 30 percent or more, or

“ (2 ) is enrolled in or has successfully completed 

a course of job related training prescribed by the Ad- 

ministreOor of Veterans' Affairs under chapter 31 of 

title 38:'.
(b) The analysis for chapter 31 of tide 5, United States

1 Code, is amended by adding at the end thereof the following

2 new item:
Preference eUgibles; disabled; nonoompetUive appoirdmerU.”.

3 EXAMINATION, CERTIFICATION, AND APPOINTMENT OF

4 PREFERENCE EUGIBLES

5 Sec. 304. (a ) Chapter 33 of tide 5, United States Code,

6 is amended by adding after section 3303 the following new

7 sectvm:

**§3303a, Preference eUgibles; appointment; time limit 

“ (a) For the purpose of this subchapter—

‘*(1) the status of an individual, who is not a re

tired member of the armed forces, as a preference eligir 

ble under section 2108(3) (A ) or (B ) of this title for 

purposes of preference in consideration for appointment 

shall terminate—

“ (A ) at the end of the IS^ear period begin

ning on the date of the individual's separation from 

active duty in the armed forces, or

“ (B ) upon appointment to a position that is not

192

8

9

10

11

12

13

14

15

16

17

18

19

20 

21 

22
23
24

whichever occurs first; and

“ (2) the status of an individual, who is a retired 
member of the armed forces and u)ho retired below the 
rank of major or its equivalent, as a preference eiigibU 
xjmder section 2108(3) (A )  or (B ) of ihis title for pur-
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2  po«6» of preference in coneideratton for appointmeni
2  BhaU terminate at the end of the 3-year peru>d beginning

3  on the date of the individuaVa aeparaMon from aotive

5  (b) Sectum 3305 of tUU 5, United States Code, is

6  amended to read as foUows:
7  “ §3305. Competitive service; preference eUgibles; applî

3  cations

9  “ On the applicaiion of a preferenoe eligibU, a competi-

10  tive examination shall be held for any position for which

11 there is an appropriate list of eligUjles.*'.

12  (o) Section 3309 of tiOe 5, United States Code, is

13 amended to read as foUows:

14 3309, Preference eligibles; examinations; additional

15 credit for

16 ‘Y a ; Preference eligibles shall be referred for appoint. 

1*̂ ment in accordcatce with regulations issued under seot^  

1® 3317(a) of this tide. A preference eligibU who quaUfies in an

19 examinaOm for entrance into the competUive service is

20  entitled to addiHowd points above the individuuTs earned

21 rating, as foUows:
‘Y i ; subject to section 3303a of this tiUe, a pref-22

23 erence eligible under section 2108(3) (A) or (B) of

24 this tiOe-^ points; and

1 -(2 ) a preference eligible under aeciion 2108(3)

2  (C )-(O ) of this title-10 points.
3 **(b) A preference digibU under section 2108(3) (C)

4  of this title who qualifies in an examination for enhance into

5  the c(mpeiii»oe service and who has a compensable servicer
6  connected dis(MUy of 10 percent or more, shaU be placed at

7 the head of the list of eUgibles, except that in the case of »dr

8 entific and professional positions in G8^9 or higher, the

9  preference eligible shaU be placed on the list of digOks in

10  the order of the digibUfs rating, induding points added under

11  subsection (a) (2) of this section.

12  **(c) If other rating systems are used, preference dir

13 gibles are entUled to comparable preference.” .

14  (d) Section 3314 of title 5, United States Code, is

15 amended by striking out ‘‘CivU Service Commission** and

16  vnseHing in lieu thereof ‘ Ôffice of Personnel Management*

17 and by striking out “, in the order named by section 3313 of

18 this tiÛ *.
19  (e) Section 3315 of tiOe 5, United States Code, is

2 0  amended—
21  (1 ) in the firstsentence of subsection (a), by striking

22  out**, in the order named by section 3313 of this Utl̂ *;
23 (2) inihe second sentence of subsection (a),by Ofik-

24 ingout **CioHService Commission** and inserting in Ueu

25 Oiereof ‘ Ôffice of Personnel Management*; and
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1 (3) inihe fint sentence of wJbsecHon (h)̂  by striking

2  out **Cotnmission” and inserting in Ueu thereof “Office

3 of Personnel Management*.

4 (f) Section 3317(a) of Me 5, United States Code, is

5  amended to read as follows:

6 “ (a) The Office of Personnel Management shaU prescribe

7 regulations for the referral of digtbles to a nominating or

8 appointing authority for consideration for appointment to

9 eacA vacancy in the competitive service” .

10 (g) Section 3321 of title 5, United States Code, is

11 amended to read as follows:

12 **§3321. Competitive service; probations; period of

13 **(a) The President may take such action, including

14 the issuance of rules, regulations, and directives, as shall

13 provide as nearly as conditions of good administration war- 

1  ̂ rant, for a period of probation—

1*̂ “ (1) before an appointment in the competitive

1® service becomes final; and

19 ‘*(2) before an initial appointment as a supervisor

20 or manager becomes fvnaL

21 “ (b) An individual—

22  “ (1) who has been transferred, assigned, or pro-
23 moted from a position to a supervisory or managerial
24 position, and

^  “ (2 )  who does not satiafactorUy complete the pro-
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1 baOonary period under subsection (a)(2) of this

2  section,

3  shall be returned io a position of no lower grade and pay

4  than, the position occupied by the individual immediately

5 before the transfer, assignment, or promotion of the individual 

Q to the supervisory or managerial position. Nothing in this

7 section prohibits the taking of an action against an individual

8 serving a probationary period under subsection (a )(2 ) of

9 this section for cause unrelated to supervisory or managerial

10 performance.".

11 (j) Section 3326 of title 5, United States Code, is

12  amended-

13 (1 ) in subsection (b )(1 ), by striking out and,

14  if the position is in the competitive service, after ap-

15 promA by the CivU Service Commission"; and

16 (2 ) in subsection (c), by striking out \ or the

17 authorization and approval, as the case may be,” .

18 (k) The following sections of chapter 33 of title 5,

19  United States Code are repealed:

20 (1 ) section 3313 (relating to registers of eligiblesj;

21 and

22 (2 ) section 3319 (relating to members of family
23 restriction).

24 (I) The analysis for chapter 33 of title 5, Uniled States
25 Code, is amended—
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1 1

2 2

“WttJa. PrefeirmM eUgibUa, appovnimmt; Him limit.”; 3

3 (2 ) by amending the item rrfnSnff to leaiM  3306 4

4 to read as follows: 5

6

5 7

5 to read as follows: 8

9
7 and 10
8 (4 ) by striking out the items relating to sections 11
9 3313 and 3319. 12

10 RETENTION PREFERENCE 13
11 Sec. 305. (a) Section 3501(a) of tide 5, United 14
12 Suues Code, w amended— 15
13 (1 ) by striking out at the end of paragraph 16
14 ( 2 ) ; 17
15 (2 ) by striking out ihe period at the end of para 18
16 graph (3 ) and inserting in lieu thereof aruf’ ; and 19
17 (3 ) by adding at the end thereof the following new 20
18 21
19 ‘‘ (4 ) ‘employee with limited preference' means any 22
20 -preference eligible (other than a preference eligible un 23
21 der sectim 2108(3) (C )-(G ) of this title or subsection 24
22 (a )(3 )(A ) of this section)

(b) Section 3602(b) of tUle 5, Untied StaUs Cod̂  ̂ «  

amended to read as foUowa:

*̂ (b) An employee with limited preference is entitled to 

military preference in retention under this section only during 

the 8-year period following the date of the employee*s intiial 

aippoiniimeni in or under an Executive agency, or if later,

19(8

initial return following a leave of absence during which the 

employee was performing active service in the armed forces.” .

(c) Sectim 3502(a) (2 ) of title 5, United States Code, 

is amended to read as foVcws:

*‘ (2 ) military preference, subject to subsection (h) of 

this section and section 3501(a)(3) of this title

(d) Section 3502 of title 5, United States Code, is 

further amended by adding at the end thereof the foUcwing

‘‘ (c ) An employee who is entitled to retention preference 

and whose performance meets a standard of adeqwicy 

under a performance appraisal system implemented under 

chapter 43 of this title is entitled to be retained in preference 

to other competing employees'*.

(e) Section 3503 of title 5, United Slates Code, is

ndedr-
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(1 ) in subsection (a ), by striking out ‘*each pref-



1 erenoe eligible employed̂ * and inserting in Ueu thereof

2  *‘each competing emphyee'*; and

3 (2 ) in subsection (b) by striking out ‘ êach pref-

4  erence eligible employed!' and inserting in lieu thereof

5 ‘ ‘each competing employee."

g TRAINING

7  Sec. 306. Section 4103 of tide 5, United States Code,

8 is amended by inseHing “ (ay^ before “In order to increase'̂

9 and by adding at the end thereof the following new subsec-

10 tion:
11 “ (b )(1 ) Notwithstanding any other provision of this

12 chapter, an agency may train any employee of the agency

13 to prepare the employee for placement in another agency

14 if the head of the agency determines that the employee wiU

15 otherwise he separated under conditions which would entitle

16 the employee to severance pay under section 5595 of this

17 tiUe.

18 ‘Y-a; Before undertaking any training under this sub-

19 section, the head of the agency shaU obtain verification from

20 the Office of Personnel Management that there exists a reason-

21 oWe expectation of placement in another agency.

22 In sdecHng an employee for training under this

23 subsect^ the head of the agency shaU conaidei^
24 **(A) the extent to tohioh the current akiUs, knowlr
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1 edge, and abilities of the employee may he M ixed in the

2 new position;

3 “ (B) the employee's capability to leam new skiUs

4 and acquire knowledge and abilities needed in the new

5 position; and

6 “ (C ) the benefits to the Government which would

7 result from retaining the employee in the Federcd

8 service.'’ .

9 TRAVEL, TRANSPORTATION, AND SUBSISTENCE

10 Sec. 307. Section 5723(d) of title 5, United States

11 Code, is amended by striking out “nof’ .

12 RETIREMENT

13 Sec. 308. Section 8336(d) (2 ) of title 5, United States

14 Code, is amended to read as follows:

15 “ (2 ) voluntarily, during a period when the agency

16 in which the employee is serving is undergoing a major

17 reorganization, a major reduction in force, or a major

18 transfer of function, as determined by the Office of Per-

19 sonnel Management, and the employee is serving in a

20 geographic area designated by the Officef\

2 1  e x t e n s io n  o f  v e t e r a n s  r e a d j u s t m e n t

2 2  a p p o in t m e n t  a u t h o r it y

23 S e c . 309. Section 2014(h) of tide 38, United States

24 Code, is amended to read as follows:
25 “ (b ) To further this policy, veterana o f the Vietnam
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1  era »luM he eligible, in with regulaliona which

2  the Office of Pvraonnd Management shall prescribe for vetr
3  erans readjustment appointmenU and subsequent career- 
4, conditional appointments, wnder the terms and conditions of

5  Executive Order Numbered 11521 (March 26, 1970),

6  cept that these appointments may he made up to and indudr

7  ing 08-7 of the General Schedule described in section 5104

8  of title 5, or. iis equivalent, and, for disabled veterans, the

9  fovirteen years of edwsation limit shall not apply. Notwith-

10  standing any limitations unth respect to the period of eligibil-

11  ity as prescribed in ExeaUive Orden Numbered 11521, a

12  veteran of the Vietnam era who was eligible for appoint-

13 ment under such Executive onder on April 9, 1970, or a

14 veteran of the Vietnam era who was separated on or after

15 such date, may he appointed at any time. No veterans read-

16 justment appointment may be made under the authority of

17 this subsection after September 30,1980.” .

18 notification of vacancies in the civil service

19 Sec. 310. Chapter 33 of Htle 5, United States Code, is

20  amended by inserting at the end thereof the following new

21 section:

22 «§ 3327. Notification of vacancies in the dvil service

23 **(a) For the purpose of this section—

24 **(1) ‘agenci/ has the meaning set forth in section

25 5102 of this title; and

*(2) *vacant position’ means a position in an 
which is considered by the agency to be avail

able for employment,
‘‘ (b) Each agency shall prompdy notify the Office of 

Personnel ManagemerU of—
^(1) each vacant position in the agency together 

with the address to which requests for information con- 

ceming the position may be sent; and

“ (2) each position of which the Office was notified 

under paragraph (1) of this subsection and whix̂  has 

since been filled or is otherwise no longer considered by 

the agency to be available for employment.

“ (c) The Office shaU transmit to the United States 

Employment Service, and make avaUoble to each employ

ment office established by the Service, a comprehensive listr 

ing of aU vacant positions and addresses of which the Office 

has been notified under subsection (b)(1) of this s ec^ . 

The Office shall revise the Usting each month in accordance 

with the notifications of fiUed or otherwise unavailable posir 

tioTis received by the Office under subsection (b)(2) of this 

section and shaU prompdy transmU to the Service each 

revision.” .
(b) The analysis for chapter 33 of title 5, United 

States Code, is amended by tnserUng after the item rdaOng 

to section 3326 the following new Hem:
“J5SB7. NoHfloaHonofvaecmeiuinthecvo^tervioey.
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203 204
1 DVAL PAY FOR RETIRED MEMBERS OF THE UNIFORMED 1 (b) Section 5531 of tide 5, United States Codcj relating
2 SERVICES 2
3 S ec . 311. Section 5532 of title 5, United States Code, 3 (1 ) by striking out paragraph (1 ) and inserting in
4 relating to retired officers of the uniformed services, is 4 lieu thereof the following:
5 amended by striking out so much of such section as precedes 5 *(1) ‘member* has the meaning given such term by
,6 subsection (c) and by inserting in lieu thereof the following: 6 section 101 (23) of tide 37;*';
7 “ $ 5532. Employment of retired members of the uniformed 7 (2 ) by striking oui the period at the end of paror
8 services; reduction in pay 8 graph (2 ) and inserting in lieu thereof and!*; and
9 ‘ '(a ) I f any member or former member of a uniformed 9 (3 ) by adding at the end thereof the following new

10 service is receiving retired pay and is employed in a positim 10 paragraph:
11 the annual rate of basic pay for which, when combined with 11 *‘ (3 ) r̂etired pay* means—
12 the member's annual rate of retired pay, exceeds the rate of 12 retired pay, as defined in section 8311
13 basic pay then currently paid for level V of the Executive 13 (3 ) of this title, determined without regard to sub-
14 Schedule, such member's pay for such employment shall be 14

paragraphs (A ) through (D ) of such section 8311
15 reduced by an amount computed under subsection (b) of this 15 (3 ); and
16 section. The amounts of the reductions shall be deposited to 16

17 the general fund of the Treasury of the United States. 17
laws administered by the Veteran^ Administration

18 “ (b) The amount of each reduction under subsection (a) 18
after a waiver of retired pay pursuant to section

19 19
3105 of title 38:\

20 ment m a position shaU be equal to the retired pay allocable 20
(o) SectUm 5532(e) of iUU 5, Umted State, Code, is

21 to the pay period, except that the amount of the reduction 21 amendedr—
22 may not result in the amount payable for the pay period, 22

(1 ) by striking out **8ubsectum (b) o f ;
23 when combined ujith the retired pay allocable to the pay 23

24 period, beintf at a rate less than the raU of basic pay then 24 appears;
25

O i
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1 (3) by striking oiU **a retired offioer of a regular
2 oamp<mefUofaunifwln^»ervic^^

3  {hereof “ o membw or former member of a’ wiiformed

4 aervioe who is receiving retired paŷ *; and

5 (4) tn paragraph (1), by striking out **whose re-

6  tirement wflw”  and inserting in lieu thereof ‘*whose

7 retired pay is computed, in whole or in part” .

8  (d) Section 5532(d) of title 5, Uniied States Code,

9 is hereby repealed.

10 fej The item relating to section 5532 in the analysis

11 for chapter 55 of title 5, United States Code, is amended to

12 read ae follows:
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Etnploi \of retired memben of the V •viaetf
Hon in pay”

13 (f) (1 ) The amendments mode by this section shall apply

14  only with respect to pay periods beginning after the effective

15  date of this Act and only with respect to inembers of the

16 uniformed services who first become eligible for retired pay

17 (as defined in section 5531(3) of tiOe 5, United States Code

18 (as amended by this section)), after the effective date of

19 this Act.

20 (2 ) The provisions of sectiM 5532 of title 5, United

21 States Code, as in effect immediately before the effective date

22 of this Act, shall apply with respect to any retired offieer of

23 a regular component of the uniformed seroiee who is digtbU

1 for retired pay on or before such date in the same mawner

2  and to the same extent as if the preceding svbsections of this

3
4 MINORITY RECRVITUENT PROGRAM

6  Sec. 312. Seclum 7151 of title 5, United States Code,

6 is amended—

7  (1) by striking out the section heading and inserting

8  in lieu thereof the following:

9 **§7151, Antidiscrimination policy; minority recruitment

10  program**;

11 (2) by inserting after such section heading the folr

12  lowing new subsection:

13 *‘ (a) For the purpose of this secOon—

“ (1) ûnderrepresentation* means a situation in

15  which the number of members of a minority group desig-

16 nation (determined by the Equal Employment Oppor-

17 tunity Commission in consultation with the Office of Per-

18  sonnd Management, on the basis of the policy set forth in

19  subsection (b) of this section) within a category of cioU

20  service employment constitutes a lower percentage of the

21  total number of employees within the employment cate-

22 g(rry than the percentage that the minorUy constituted

23 within the labor force of the United States, as determined

24 under the most recent decennial or mid-decade census, or

25 current population survey, under tide 13, and

O i
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^category of civil serrnce employmenf means— 

*‘ (A ) each grade of the General Schedule de

scribed in section 5104 of this title;

“ (B ) each position subject to suMhapter IV of 

chapter 53 of this tiUe;

“ (C ) such occupational, professional, or other 

groupings (including occupatimal series) within the 

categories established under subparagraphs (A ) and 

(B ) of this paragraph as the Office determines 

appropriate” ;

(3 ) by inserting '^(b)” before “It is the policy**;
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and

1

2

3

4

5

6

7

8

9

10

11

12

13

14
15 “ (c) Not later than 180 days after the daie of the

16 enactment of the CivU Service Reform Act of 1978, the

17 Office of Personnel Management shall, by regulation, imple-

18 ment a minority recruitment program which shall provide,

19 to the maximum extent practicable—

20 "(1 ) that each Executive agency conduct a continu

al ing program for the recruitment of members of minor- 

72 ities for positions in the agency to carry out the policy

23 set forth in subsection (b) in a manner deigned to

24 eZtmmote underrepresentation of minorities in the various

25 categories of civU service employment within the Fed-

(4 ) by adding at the end thereof the following new

1 eral service, with special efforts directed at recruiting

2 in minority communities, in educational institutions, and

3 from other sources from which minorities can be

4  recruited; and

5  '̂ (2) that the Office conduct a continuing program

6 of—

7  “ (A) assistance to agencies in carrying out

8 programs under paragraph (1 ) of this subsection,

9 and

10  ‘'(B) evaluation and oversight of such recruit-

11 ment programs to determine their effectiveness in

12 eliminating such minority underrepresentation.

13 “ (d) Not later than 60 days after the date of (he 

enactment of the CivU Service Reform Act of 1978, the 

Equal Employment Opportunity Commission shall—

**(1) establish the guidelines proposed to be used in 

carrying out the program required under, subsection (c) 

of this section; and

‘*(2) make determinations of underrepresentation 

^  which are proposed to he used initiaUy under such pro- 

gram; and

“ (3) transmit to the Executive agencies involved, 

to Ihe Office of Personnel Management, and to the Con-
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24: gress the i ns made under paragro/ph (2) of

Cn

^  thisaubseciion.
^  “ (e ) N ot later than January 31  o f each year, the
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1 Offioe shaU prepare and tranamU to eaoh House of the Con-
2  gresa a report on the activities of the Office and of Executive

3  agencies under suhseoUon (o) of this section, including the

4  affirmative action plans submitted v/nder section 717 of the

5 CivU Rights Act of 1964 (42 U.8.C. 2000e-16), the per-

6 sonnel data fUe maintained by the Offwe of Personnel Man-

7 agement, and any other data necessary to evaluate the effec-

8 tiveness of the program for each category of civil service

9 employment and for each minority group designation, for

10 the preceding fiscal year, together with recommendations for

11 administrative or legislative action 4he Office considers

12 appropriate,” ,

13 EFFECTIVE DATE

14 S ec . 313. The amendments relating to the following

15 sections of title 5, United States Code, shaU take effect on

16 October 1,1980:

17 (1 ) section 2108 (4 ) and (5 ),

18 (2 ) section 3303a,

19  (3 ) section 3305, and

20 (4 ) section 3309.

21 TITLE IV S E N IO R  EXECUTIVE SERVICE

22 GENERAL PR0VIBI0N8

23 S ec . 401. (a) Chapter 21 of tide 5, United States

24 Code, is amended by inserting after section 2101 the foUow-

25 ing new section:

1 2101a. Th4i Senior Executive Service

2  **The Ŝenior Executive Servictf consists of Senior

3 Executive Service poaitUms (as defined in section

4  3132(a)(2) of this title).".

5  (b) Section 2102(a)(1) of title 5, United States Code, 

is amended—

(1) by striking out **an£’ at the end of smbparor 

graph (A );

(2) by adding “and!' at the end of subparagraph 

(B);and

(3) by adding at the end thereof the following new
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*‘(C) positions in the Senior Executive Sero-

(c) Section 2103(a) of title 5, United States Code, is

16 amended by inserting before the period at the end thereof the

17 following: “or the Senior Executive Service"*.

18 (d) Section 2108(3) of title 5, United Stales Code (as

19  ametided in section 302 of this Act), is further amended—

20  (1) by striking out the period at the end thereof

21 and inserting in lieu thereof a semicolon; and

22  (2) by adding at the end thereof the following:

23 **but does not include applicants for, or mmhers of the

24 Senior Executive Service.” .

25 (e) The analysis for chapter 21 of tide 5, United States



1 Code, is amended by iruerting after the item rehting to

2 aecUon 2101 the following new item:
•*tl01a. The Senior Eweeutive Service.'\

3 AUTHORITY FOR EMPLOYMENT

4 Sec. 402. (a^ Chapter 31 of tide 5, TJniled States Code,

5 is amended by inserting after section 3112 (as added by

6 section 303(a) of this Act), the following new subchapter:

7 •‘SUBCHAPTER 11—THE SENIOR EXECUTIVE

8 SERVICE

9 *%3131, The Senior Executive Service

10 ‘*(a) It is the purpose of this subchapter to establish a

11 Senior Executive Service to ensure that the management

12 of the Oovemment of the United States is responsive U> the

13 needs, policies, and goals of the Nation and otherwise is of ihe 

highest quality. The Senior Executive Service shall be admin- 

istered so as to—
16 ‘Y i; provide for a compensation system, induding

salaries, benefits, and incentives, and for other conditions 

of employment, designed to attract and retain highly com- 

peteni senior executives;

20 “ (2 ) ensure that compensation, retention, and tenure

21 are contingent on managerial success which is meas-

22 ured on the basis of individual and organizatwnal

23 performance (including such fadors as improvements in
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1  quality of work or service, cost efficiency, and timeliness

2 of performance) ;

3 “ (3 ) recognize exceptional accomplishment;

4 *‘ (4 ) enable the head of an agency to reassign senior

5 executives to best accomplish the ageiunfs mission;

6 “ (5 ) provide for severance pay, retirement benefits,

7 and placement assistance for senior executives who are

8 removed from the Senior Executive Service for non-

9 disciplinary reasons;

10 *'(6) protect senior executives from arbitrary or

11 cqpridous actions;

12 *'(7) provide fon program continuity and policy

13 advocacy in the management of public programs;

14 *'(8) maintain a merit personnel system free of imr

15 proper political interference;

16 ^'(9) ensure aocountahHUy for honest, economical,

17 and efficient Government;

18 ‘ ‘ (10) ensure compliance with all applicable dvQ,

19 service laws, rules, and regulations induding those rdat-

20 ing to equal employment opportunity, political activity,

21 and conflicts of interest; and

22 *‘ (1 1 ) provide for the initial and continuing sys-

23 tematu! devdopment o f highly competent senior executives.

24 "§ 3132. DefUddon* and exclusions

25 "(a ) For the purpose of this svbchapiet^
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2

3

4

5

6

7

8 

9

10

11

12

13
14

15

16

17

18

19

20 

21 

22

23

24

1
-(1 ) means an Executive agency, ihe

Administrative Office of the United Stoics Courts, and 

the Government Printing Office, but does not tndude—

» (A ) a Government oorporaium;

**(B) the Central Intelligence Agency, the 

Defense InteUigmoe Agency, ihe tJalimaX Security 

Agmoy, or any Executive agency or unit thereof 

which is designated by the President and which 

cmducis foreign intelligence or counterintelligence 

activities; or

-(C ) I
-(2 ) ‘Senior Executive Service posUim* means 

any posUion (other than a posUicn in the Foreign Serv

ice of the United States or an administraUve law judge 

posUion under section 3105 of thî  tUU) in an agency 

which is in GS-16, 17, or 18 of the G enial Scheduh 

or in level IV  or V of the Executive Schedule, or an 

equivalent position, which is not required to be fUled by 

an appointment by the President by and with the advice 

and consent of the Senate, and in which an employee- 

"(A ) directs the work of an organiaationd

unit;
•*(B) is held accountable for the success of one 

or more nroarams or projects; or

213 j  “ (C ) ewpermses the work of emfUyyeee other

2 than personal assistants;
3 ‘ ‘ (3 ) ‘senior executivê  means a member of the

4 Senior Executive Service;

5 "(4 ) ‘career appointed means an individual in a

6 Senior Executive Service position whose appinntmcnt to

7  the positum or premous appointment to another Senior

8 Executive Service position was based orir—

9 " (A ) approval by the Office of Personnel Manr

10 agement of the managerial qualificatums of such

11 individual; and

12 ‘*(B) selection through a merit staffing process

13

14
15 “ (5)  ‘lim its term appointed means an individual

16 appointed under a nonrenewcAle appointment for a term

17 of 3 years or less to a Senior Execuiioe Service poor

18 tion the duties of which unll expire at the end of such

19 term;

20 “ (6 ) ‘limited emergency appointed means an in-

21 dividual appointed under a nonrenewable appointment,

22 not to exceed 18 months, to a Senior Execuiioe Service

23 position enUMehed to meet a bona fide, unanticipated,

24 urgent need;

25 **(7) *noncareer appointed means an individual in

214



1 a Senior Executive Service position who is not a career

2 appointee, a limited term appointee, or a limited emer-

3 gency appointee;

4 “ (8 ) *career reserved position* means a position

5 which is required to he fiUed by a career appointee and

6 which is designated under subsection (b) of this section;

7 and

8 **(9) ^general position* means any position, other

9 than a career reserved position, which may be filled

10 by either a career appointee, noncareer appointee, lim-

11 ited emergency appointee, or limited term appointee.

12 ** (b )(1 ) For the purpose of paragraph (8 ) of subseo-

13 iion (a) of this section, the Office of Personnel Management

14 shdH prescribe the criteria and regulations governing the

15 designation of career reserved positions. The criteria and

16 regulations shall provide that a position shall he designated

17 as a career reserved position only if the filling of the position

18 by a career appointee is necessary to ensure impartiality, or

19 the public's confidence in the impartiality, of the Govem-

20 ment. The head of each agency shall be responsible for

21 designating career reserved positions in such agency in

22 accordance with such criteria and regulations.

23 *"(2) A position for which a designation is in effect

24 under (his subsection may be held onfy by a career appointee.
25 **(3) The Office of Peraormel Management shall period-
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1 ically review general positions to determine whether the posi-

2 tions should be designated as career reserved. I f the Office

3  determines that any such position should he so designated, it

4  shall order the agency to make the designation.

5 ‘*(4) Not later than March 1 of each year, the head of

6 each agency M l  publish in the Federal Register a list of

7 positions in the agency which were career reserved position^

8 during the preceding calendar year.

9 *'(c) An agency may file an application with the Office

10 of Personnel Management, setting forth reasons why it, or a

11 unit thereof, should be excluded from any provision or re-

12 quirement of this subchapter. The Office of Personnel Man-

13 agement shaU—

14

15

16

17

18

19

20

21

216

“ (1 ) review the application and stated reasons, 

''(2 ) undertake an investigation to determine 

whether the agency or unit should be exduded from 

any provision or requirement of this subchapter, arid 

“ (3 ) upon completion of its review and investiga

tion, recommend to the President whether the agency or 

unit should be exduded from any provision or require

ment of this subchapter.

22 If the Office recommends that an agency or unit thereof be

23 excluded from any provision or requirement of this sub-

24 chapter, the President may, on wriUen deUtrmination, make

00
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1 the exclusion to the extent and for the period determined by

2 President to be appropriate.

3  ••(d) The OHice of Personnel Management may at any

4  Hme recommend to the President that any exdueum pre-

5  viously granted to an agemy or unit under subsection (c)

7 the President may revoke, by written determination, any ex-

8 elusion mads wider suhsectim (o) of this section.

9 ‘Ye; I f -
‘ ‘ ( i j  any agency is exclude under subsection (c)

11  of this section, or

12 '*(2) any exclusion is revoked under subsection (d)

13 of this section,

14 the Office of Personnel Management shall, within 30 days

15 after, the action, transmit to the Congress a report concem-

16 ing the exclusion or revocation.

17 «§3J33. Authorisation of positions; authority for appoint-

18 ment

19 ‘ '(a ) During each odd-numbered calendar year, each

20

21 

^2

24

••(1) examine its needs for Senior Executive Serv

ice positions far each of the 2 fiscal years beginning 

after such calendar year; and

••(2) suhmU to the Office of Personnel Management

j  a m r m n r e ^ f« r  a vm fie «>>«<>>«•
2 Uve Service pontSam for eadi of meh fitcal yean.

3 “ (b) Each agency requat mbmiUed under mbsectiatt

4  (a )oflh u teetim d u M b eb a sed on —

g “ (1 ) the mtieipaUd type and extent of program

g actmUes of the agmcy for each of the S fi»cal year)

rj involved; and

8 ••(2) woh other factorB as may he prescribed from

9 time to time by the Office of PenoTmd Mmagemenl.

1 0  “(c) The Office of Personnel Uanagment, in con-

11 euUation with the Office of Management and Budga, thaU

12 reuieu) the requea of eadi agency and ihaU authorize, for
13 each of the 2 fiecal years covered by requeits required under

14 mhuxlion (b ) of this section, a specific mmher of Senior

15 Executive Service pom&>ns for eaA agency.

16 “ (d )(1 ) The Office may, on a written request of an

17 agency or on its aum initiative, make an adjustment tn the

18 number of poeitims authorized for any agency. Each agency

19 request under this paragraph shall be submitted in sudi form,

20 and shaU be based on saeh factors, as the Office of Persomtd

21 Management shall prescribe.

22 ''(2 ) The total number of posiiions in the Senior Execur

23 tive Service may not ai any Hme during any fiscal year

24 exceedlOSpercentof the total number of positions auOiorized

25 under subsection (a) of this section for such fiscal year.
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1 “ (e) AppoiriJtm&ids to the Senior Execfuiive Service may

2 he made by appropriate appointing authorities of agencies

3 subject to the requirements and limitations of this title.

4 **§3134. Limitations on noncareer appointments

5 **(a) During each calendar year, each agency shalh-

6 *‘ (1 ) examine its needs for employment of noncareer

7 appointees for the fiscal year beginning in the following

8 year; and

9 *'(2) submit to the Office of Personnel Management,

10 in accordance wUh regulations prescribed by the Office,

11 a written request for authority to employ a specific

12 number of noncareer appointees for such fiscal year.

13 “ (b) The number of noncareer appointees in each agency

14 wiU be determi-ned annually by the Office of Personnel Man-

15 agement on the basis of demonstrated need of the agency.

16 The total number of noncareer appointees in all agencies 

I*? may not exceed 10 percent of the iotal number of Senior

18 Executive Service positions in all agencies.

19 "(c ) The number of Senior Executive Service posiiions

20 in any agency which are filled by noncareer appointees may

21 not at any time exceed the greater of—

22 **(1) 25 percent of the total number of Senior

23 Executive Service posiiions in the agency; or

24 “ (2) the number of posiUons in the agency which
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1 were fiUed on the date of the enactment of the Civil

2 Service Reform Act of 1978 by—

3 **(A) noncareer executive assignments under

4 mbpaH F  of paH 305 of title 5, Code of Federal

5 Regulations, as in effect on such date, or

6  ̂ **{B) appointmerOs to level IV  or V of the

7 Executive Schedule which were not required to be

8 made by and with the advice and consent of the

9 Senate.

10 Thi3 eubsecHon shall not apply in the case of any agency

11 hiving fewer than 4 Senior Executive Service potions.

12 **§ 3135. Biennial report

13 **(a) The Office of Personnel Management shall submit

14  to each House of the Congress, at the time the budget is

15 submitted by the President to the Congress during each even-

16 numbered calendar year, a report on the Senior Executive

17 Service. The report shall include—

18 *'(1) the number of Senior Executive Service post

i l  tions authorized for the then current fiscal year, in the

20 aggregate and by agency, and the projected number of

21 Senior Executive Service positions to be authorized for

22 the next two fiscal years, in the aggregate and by agency;

23 **(2) a description of each exdusion in effect dur-

24 ing the preceding calendar year under section 132(c) of
25 this tide;
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j  **(3) the authorized number of career appointees

2  and mmcaiwr appointee., m ike aggregate and by

3  agency, for such fiscal year;

4 »(4 ) the number of Umiied term appoints and

5 limited emergency appointees, in the aggregate and by

6 agmcy, employed during th£ preceding calendar year;

7 ^*(5) the titles of career reserved, positions designated

8 for such fiscal year;

9 the percentage of senior executives at each pay

10 rate, in the aggregate and by agency, employed at the

11 end of the preceding calendar year;

12 ^  distribution and amowit of performance

13 award î in the aggregate and by agency, paid during

14 the preceding calendar year; and

15 ‘*(8) such other information regarding the Senior

16 Executive Service as the Office of Personnel Manage-

17 ment considers appropriate.

18 ^*(b) The Office of Personnel Management shaU submit

19 to each House of the Congress, at the time the budget is sub-

20 mitted to the Cmg^ess during each odd-numbered calendar

21 year, an interim report showing changes in matters required

22 to be reported under subsection (a) of this section.

23 **§3136. Regulations

24 *‘The Office of Personnel Management shaU prescribe

25 regulatums to carry out the purpose of this subchapterr.
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j  (b) aedUm 3109 of tUU B, Umtad BUOe, Code, i»

2 amended by ineerti^ al ^  ^

3  subsection:
4  " fc j PotitioM in Oe Senior ExeeaHee Service may not

5 be fiUed under the aaOmUs of mhtectim (b) of Out

6 teeHon".
7 (c) The malyeie for chapter 31 of tide 5, United

8 Statet Code, it amended—

9 (1) by ttriHng oat the heading for chapter 31 and

10 inserang,in lieu thereof the fM>wing:

11 “CHAPTER 31—AVTHORm FOR EMPLOYMENT

12 ‘‘8VBCBAPTEB I—EMPLOYMENT 

^3 AVTBO BITIES";

14 and

15 (2 ) by inseHing at the end thereof the following: 
^BVBOHAPTBB II-TH E  SENIOR EXECUTIVE SERVICE

wiee.“Bee.
**3191. The SetdoT Exum 
î SlSfS. DefinUiontandexevuawnM.
ŜISS. AvthoriBaiionofpotUî ;auth4mi>yfcTappotnî
ŜlSh. Limitation on notusareer appointmentt.
Ŝ1S6. Bî mnial report.

mse. RegviM>iM»r.

16 EXAMINATION, CERTIFICATION, AND APPOINTMENT

17 Sec. 403. (a ) Chapter 33 of tUk 5, UnHed StaUs Code,

18 is amended by adding at Oie end thereof the foUoamg new

19 subchapter:

O i
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 ̂ ^^SUBCHAPTEB Vltt-APPO IN TM EN T, REA8- 

2 8IGNMENT, TRANSFER, AND DEVELOP-

3 UENT IN  THE SENIOR EXECUTIVE 8ERV-

4 ICE

5 **§3391. Definitions

Q **For the •purpose of this subchapter, 'agenctf, *Senior

7 ExectOive Service position*, ŝenior execuHvt?, *oareer

8 appointee*, l̂imited term appointed, *Umited emergency

9  appointee*, *noncareer appointee', and ‘general position* have

10 the meanings set forth in section 3132(a) of this title

11 “ § 3392. General appointment provisions

12 “ (a) Qualification standards shaU be established by the

13 head of each agency for each Senior Executive Service posi-

14 tion in the agency and shall he in accordance ivith require-

15 ments established by the Office of Personnel Management.

16 ''(h )(1 ) An individual may he appointed to a Senior

17 Executive Service position only if the appointing authority

18 has determined in writing that the individual meets the

19 qualification requirements of the position.

20 **(2) Not more than 30 percent of the individuals serv-

21 ing at any time in Senior Executive Service positions may

22 have served less than an aggregate of 5 years in the civil serv-

23 ice before appointment to such positions, unless the President
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1 certifies to the Congress that the limitation would hinder the

2 efficiency of the Government.

3 “ (o) I f a career appointee ia appointed by the Premr

4 dent, by and with the advice and consent of the Senate, to

5 a civilian position in the executive branch which is not

6 in the Senior Executive Service, and the rale of basic pay

7 paycMe for which is equal to or grealer than the rate pay-

8 ahk for level V of the Executive Schedule, the career

9 appointee may elect (at such time and in such manner as the

10 Office of Personnel Management may prescribe) to continue to

11 have the provisions of this title relating to hade pay, perform-

12 ance awards, awarding of ranks, severance pay, leave, and

13 retirement apply as if the career appointee remained in the

14 Senior Executive Service position from which he was ap-

15 pointed. Such provisions shaU apply in lieu of the provisions

16 which would othenuise apply—

17 *‘ (1 ) to the extent provided under regulations pre~

18 scribed by the Office, and

19 “ (2 ) so long as the appointee continues to serve

20 ttfMfor smh Presidential appointment:'.

21 *‘§3393, Career appointments

22 ‘Ya) Each agency shall establish a recruitment program,
23 in accordance wUh guidelines which shaU be issued by the
24 Office of Peraonnel Management, which provides for recruit̂
25 menl of career appoinl

224
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j **(1) all groups of qualified individual applicants

2  wUhin the civU service; or

3  aU groups of quaUfUd individual applicants

4  wheiher or not within the civU service.

5 *̂ (h) Each agmoy ahaU esUMish one or more executive

6 resources hoards, as appropriate, the members of whtch 

rj shall he appointed hy the head of the agency from among

8 employees of the agency. The hoards shall, in accordance

9  with merit staffing reqtdrements established hy the Office of

10 Personnel Mana^emmt—

11  " (1 ) review the g^ficatiom i of candid^ for

12 appohOment at career appoixUeea; and

13 ‘^(2) make written recommcndaiions concerning

226

^4 candidates to the appropriate appointing authorities.

1 5  "(e )(1 ) The Office of Penamtd Management ihaU

1 6  estabUsh one or more qualificatiom reoieio hoards, oa ap-

1 7  propriaU, Sie membera of which shall be appointed by the

18 Director from «nA«n and outside the M  service On the

1 9  basis of Oeir knowledge of puWtc management and other

20 appropriate ocmpational fUlds. It is the fmctim of the

21 boards to cerHfy the managerial qtudifieaHons of candidates

22 forenlryascareerappoinieesintoihe8eni«rE<tee«live8erv.

ice in accordance regulations prescribed by * e  Office

24 of Personnel Management.

25 "(2 ) The Office of Personnel Management shall, in

1 oonauUatum wiOi the various quaUfication review boards,

2  prescribe criteria for establishing managerial quaUfioations

3 for appointment to the Senior Executive Service. The cri-

4  teriashaUpr(aiidefor^

5 “ U ; oonsiderati^
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7 *̂ (B) oonsideraiion of successftd parHcipaUan in a

8 career execiOioe development program which is approved

9 by the Office of Personnel Management; and

10 *‘(C) sufficient fUxabiUSy to aOaw for the appointr

11 ment of individuals who have special or unique quaMes

12 which indicate a likelihood of managerud success and

13 who would not otherwise he eligible for appointmenL

14 **(d) An individuals initial appointment as a career

15 appointee shaU become final only after the individual has

16 served a 1-year probationaTy period as a career appoifdee.

17 **§3394. Noncareer and limited appointments

18 “ (a) Each noncareer appointee, limited term appointee,

19 and limited emergency appointee shaU meet the qualificatians

20 of the position to which appointed, as determined by the ap-

21 pointing authority.

22 “ (b) An individual may not he appointed as a limited

23 term appointee or as a limited emergency appointee unthout

24 the prior approval of the ea»rcise of such appokOing auOioT’

Cn
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1 ” §3395. Reassignment and transfer within the Senior

2 Executive Service

3  **(a) A career appointee in an agency—

4  **(1) may he reassigned to any Senior Executive

5 Service position in the same agency for which the ap-

6 pointee is qualified; and

7 *‘ (2 ) may transfer to a Senior Executive Service

8 position in another agency for which the appointee is

9 qualified, with the approval of the agency to which the

10 appointee transfers.

11 ** (b )(1 ) A limited emergency appointee may be reas-

12 signed to another Senior Executive Service position in the

13 same agency established to meet a bona fide, unanticipated,

14 urgent need, except that the appointee may not serve in one

15 or more positions in such agency under such appointment in

16 excess of 18 months.

17 **(2) A limited term appointee may be reassigned to an-

18 other Senior Executive Service position in the same agency

19 the duties of which will expire at the end of a term of 3

20 years or less, except that the appointee may not serve in one

21 or more positions in the agency under such appointment in

22 excess of 3 years.
23 **(o) A Umiied term appoiniee or a limited emergency

24 appointee may not be appointed to, or continue to hold, a

25 poaUUm under such an appointment if, within the preceding
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1 48 months, the individual has served more than 36 months,

2 in the aggregate, under any combination of such types of

3 appointment.

4  **(d) A noncareer appointee in an agency—

5 ” (1) may he reassigned to any general position in

6 the agency for which the appointee is qualified; and

7 ‘*(2) may transfer to a general position in another

8 agency with the approval of the agency to which the

9 appointee transfers.

10 **(e) A career appointee in an agency may not be in-

11 voluntarily reassigned within 120 days after an appoint-

12 ment of the head of such agency.

13 “ § 3396. Development for and within the Senior Executive

14 Service

15 “ (a) The Office of Personnel Management shaU estab-

16 lish programs for the systematic development of candidates

17 for the Senior Executive Service and for Uie continuing

18 development of senior executives, or require agencies to estah-

19 lish such programs which meet criteria prescribed by the

20 Office of Personnel Management.

21 "(h) The Office of Personnel Management shaU assist

22 agencies in the establishment of programs required under

23 subsection (a) of this section and shaU monitor the imple-

24 mentation o f the programs. I f  the Office o f Personnel Manr-
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1 agemeta finds that any agenoĵ a program under aubaeation
2 (a) of this section is not in compliance with the (criteria pre-

3 scribed under such subsection, it shall require the agency to

4 take such corrective action as many be necessary to bring

5 the program into compliance with the criteria.

6 *'(c) (1 ) The head of an ng&ncy rMxy grant a sabbatical

7 leave U> any career appointee for not to exceed 11 manths in

8 order to permit the appointee to engage in study or unc&mr

9 pens(M  work experience which wiU contribute to the op-

10 pointee*s devebpment and effecHveness. A sabbatical leave

11 shall not result in loss of, or reduction in, pay, leave to

12 which the career appointee is otherwise entitled, credit /or time

13 or service, or performance or efficiency rating. The head of

14 the agenxsy may authorize in accordance with chapter 57 of

15 thds title such travel and per diem costs as the head of the

16 agency may determine to he essential for the study or 

experience.

*‘ (2 ) A sabbatical leave under this ŝubsection may net

19 be granted to any career appointee—

^  '"(A ) more than once in any lO^ear period;

^ (̂B) unless the appointee has completed 7 years

22 of service—

*'(i) in one or more positions in the Senior

24 Executive Service;

1 in one or more other posiUona in the

2 civH service the levd of dutiea and reaponaibUUies of

3 which are equivalent to the level of duUea and re~

4 sponsibilUies of positions in the Senior Executive

5 Service; or

6 ' “ (in ) in any combination of such posUitms;

7 except that not less than 2 years of such 7 years of

8 service must he in the Senior Executive Service; and

9 “ (C ) if the appointee is eligible for voluntary

10 retirement with a right to an immediate annuity under

11 section 8336 of this HOe.

12 Any period of assiffnment under section 3373 of this title,

13 relating to asngnments of employees to State and heal gov

14 emmente, shall not he considered a period of service for the

15 purpose of subparagraph (B ) of this paragraph.

16 “ (3 ) (A ) Any career appointee in an agency may he

17 granted a sabbatical leave under this subsection only if the

18 appointee agrees, as a condition of accepting the sabbatical

19 leave, to serve with the agency upm the completion of the

20 leave, for a period of 2 consecutive years.

21 ‘*(B) Each agreement required under subparagraph

22 (A ) of this paragraph shdU provide that in the event the

23 career appointee faih to carry out the agreement (except for

24 good and sufficient reason as determined by the head of the
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1 agency involved) the appmtitee shall he liable to the United

2 States for payment of aR expenses (including salary) of the

3 sabbatical leave. The amount shall he treated as a d^t due the

4 United States.

5 **§3397. Regulations

6 *‘The Office of Personnel Management shall prescribe

7 regulations to carry out the purpose of this suhchapter.’*.

8 (h) The analysis for chapter 33 of tide 5, United States

9 Code, is amended hy inserting after the item relating to section
10 3385 the foUowing:

^SUBOHAPTEB VIII-APPOINTMENT, REASSIGNMENT, 
TRANSFER, AND DEVELOPMENT IN TEE SENIOR EXEC
UTIVE SERVICE

•*^1. DeflnMona.
“SS9t. Oeneral aj>poinitMta proviaioru.
ŜS9S. Career appokOmente.

“SS94. Nonoareer and Ignited appokOmenit.

DevOop^forandv^UmtheSeniorEwe^
“5*97. Regulatiotu.”.
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11 RETENTION PREFERENCE

12 Sec. 404. (a ) Section 3501(h) of M e 5, United

13 States Code, is amended hy striking out the period at the 

end thereof and inserting in lieu thereof: '*or to a member of 

the Senior Executive Service.” .

(h) Chapter 35 of title 5, United States Code, is 

amended by adding at the end thereof the foUowing new 
subchapter:

1 **SUBCHAPTEE V-REM OVAL, REINSTATE-

2 MENT, AND GUARANTEED PLACEMENT

3 PROVISIONS IN THE SENIOR EXECU TIVE

4 SERVICE

5 *^§3591. Definitions

6 “For the purpose of this subchapter, *agenxnf, *Senuyr

7 Executive Service position^ *senior executive^ *career ap-

8 pointee*, *limited term appointee*, l̂imited emergency ap~

9 pointed, *noncareer appointee*, and ‘general position* have

10 the meanings set foHh in section 3132(a) of this tide.

11 **§ 3592. Removal from the Senior Executive Service

12 **(a) A career appointee may he removed from the

13 Seniar Executive Service to a doU service position outside

14 of the Senior Executive Service—

15

16

17

18

19

20
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*‘ (1 ) during the 1-year period of prohatum under 
section 3393(d) of this M e; or

“ (2 ) at any time for less than fuUy successful man

agerial performance as determined under subchapter II  

of chapter 43 of this tide.

“ (h) A limited emergency appointee, limited term ap-

21 Vointee, or noncareer appointee may he removedjrom the
22 service at any time.

23 § 3593. Reinstatement in the Senior Executive Service

24 **(a) A  former career appointee may he rehutated,

25 vnOumt regard to section 3393 (h ) and (c ) o f this tUU, to

O i
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1 anyt

2 u qualified if—
3 "(1 ) tke appohUee has mcaesafuUy eomiMed tie

4  probationary period atMished under leolim 3393(d)

5  oftki»li)l*iand

g "(Z ) the appointee left the Senior Exeeutive Service

7  for reasons other than misconduct, neglect of duly, mdir

8 feasance, or less thm fuUy successful managerial per-

9  fomance as determined under subchapter II of chapter

10 43 of this m e.

11  "(b ) A career appointee who is appointed by the

12 President to m y dvH service poriUon outside the Senior

13 Executive Service and who leaves the posUim for reasons 

U  oOer than misconduct, negha of duty, or malfeasance shall

15 be to U placed in the Senior Executive Service if

16 the appointee applies to the Office of Persomui ManagemcU

17 within 90 days after separaHcn from the Presidential

18 appoiniment.
19  •■§ 3594. Guaranleed placemeirt »  other personnel systems
20 "(a ) Acareerappobiteewhowasappoinledfromaciva

21  service posUion held under a career or career^^onditimal

22 appooametU (or an appointment of equivalent tenure, as

23 determined by the Office of Personnd Management) and who,

24  for reasons other than miscondua, nejiec* »f <*«*»-

25 feasance, is removed from the Senior Executive Senate dur-
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1 ing probation«v period
2 tide, shall be entiOed to be placed in a civil service posxtim

3 (other than a Senior Executive Service posUion) in any

4 agency.

5 *'(h) A career appoints—

Q *‘ (1 ) who has compUUd the probaUmary period un-

rj der section 3393(d) of this tiOe; and

8 ‘*(2) who is removed from the Senior ExecuUve

9 Service for less than fvUy swscessfid managerial per-

10 f(yrmance as determined under subchapter II of chapter

11 43 of this title:
12 8haa he entided to he placed in a civil servieeposUim (other

13 thm a Senior Executive Service posUion) in any agency.

14 “ (c )(1 ) For purposes of subsections (a ) and (h) of

15 this section—

16 “ (A ) the position in which any career appointee

17 is placed under sw6h subsections shaU he a continuing,

18 fvUrtime position at OS-15 or above of the General

19 Schedule, or an equivalent position, and, in the case of a

20 career appointee referred to in subsection (a) of this see-

21 lion, the career appointee shall he entitled to an appoinir

22 ment of a tenure equivalent to the tenure of the appointr

23 ment held in the position from which the career appointee

25

Cn
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1 (a) or (b) shdU be entitled to receive basic pay at tfte

2  higher of—
3 *‘ (i) the raJLe of basic pay in effect for the posi-

4  tion in which placed;

5 ‘*(ii) the rate of basic pay in effect at tJi£ time

6 of the placement for the position the career appointee

7 held in the civil service immediately before being

8 appointed to the Senior Executive Service; or

9  “ (Hi) the rate of basic pay in effect for the

10 career appointee immediately before being placed

11 under subsection (a) or (b ); and

12 **(C) the placement of any career appointee under

13 subsection (a) or (b) may not be mads to a position

14 which would cause the separation or reduction in grade

15 of any other employee.

16 **(2) An employee who is receiving basic pay under

17 paragraph (1 )(B ) (ii) or (Hi) of this subsection is entitled

18  to have the basic pay rate increased by 50 percent of the

19 amount of each increase in the maximum rate of basic pay

20 for the grade of the position in which the employee is placed

21 under subsection (a) or (b) untH the rate is equal to the

22 rate in effect under paragraph (l ) (B )( i )  for the position

23 in which Ae employee is placed.
24 **§3595. Regulations
25 ‘'The Office of Peraormel ManagemerU shaU premsrtbs
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1 regulations to carry out the 'purpose of this subchapter.*’ .

2 (b) The chapter analysis for chapter 35 of title 5,

3 United States Code, is amended by inserting the following

4 new item:

*^8UB0HAPTER Y—REMOVAL, REINSTATEMENT, AND GUAR
ANTEED PLACEMENT PROYISIONS IN THE SENIOR EX
ECUTIVE SERVICE

"Beo.
Ŝ691. Definiiiona.

^Sm. Rem^al from the SerUovEwecuHveSerm .̂
*̂ S69S. Reimtatemera in the SevwiT EcBomtiwe Service.
“S694. Ovarcmteedplaeement in other penonneleyateme.
ŜB9B. Reĝ daHont.”.

5 PERFORMANCE RATINO

6 Sec. 405. Chapter 43 of title 5, United States Code, is

7 amended by adding at the end thereof the foUounng:

8 “SUBCHAPTER II—PEBFOBMANCE APPRAISAL

9 IN THE SENIOR EXECUTIVE SERVICE

10 “ § 43 iJ . Definitions

11 “For the purpose of this subchapter, âgemc\f, ‘senior

12 executive*, and ĉareer appointee* have the meanings set forth

13 in section 313Si( a) of this title.

**§4312. Senior Executive Service performance appraisal 

systems

‘Yo) Each agency shaU, in accordance with standards 

established by the Office of Personnel Management, deodop
18 one or more performance appraisal systems designed to— 

**(1) provide for systematic appraisals o f perform^ 
^  ance o f senior executives;
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1 ' **(2) encourage excellence in performance by senior

2 executives; and

3 “ (3 ) provide a basis for making eligibility deter-

4  minatiom for retenMon in the Senior Executive Servioe

5  and for Senior Executive Service performance awards,

6 '̂ (h) Each performance appraisal system established by

7 an agency under subsection (a) of this section shall p rovid e

8 ''(1 ) that, on or before the beginning of each rating

9 period, performance requirements for each senior execu-

10 tive in the agency are established in consultation with

11 the executive and communicated to the executive;

12 ''(2 ) that written appraisals of performance are

13 based on the individual and organizational performance

14 requirements established for the rating period involved;

15 and

16 ‘*(3) that each senior executive in the agency is

17 provided a copy of the appraisal and rating under sec-

18 tion 4314 of this title and is given an opportunity to

19 respond in writing to the appraisal and rating and

20 the appraised and rating reviewed by an employee

21 in a higher managerial level in the agency before the

22 appraisal and rating become finol.

23 “ (c) If the Office of Personnel Management determines

24 that an agency performance appraisal system does not comply

25 toith the requirements of this subchapter or regulations under

1 this subchapter, the Office of Personnd Management shall

2  order the agency to take any corrective action necessary to

3 bring such system into compliance.

4 4818. Criteria far performance appraisals

5 **Apprai8al8 of performance in the Senior Executive

6 Service shall he based on both individual and orgamzationcd

7 performance, taking into account such factors as—

8 **(1) impraoements in qualiiy of work or service;

9 *'(2) cost efficiency;

10 3) timeliness of performance; and

11 **(4) mseting affirmative action goals and achieve-

12 ment <

288

13 4814. Ratings for performance appraisals

14 **(a) Each performance appraisal system shall provide 

16 for annual summary ratings of levels of perforvumoe as

16 follows:

17 “ (1 ) one or more fuUy successfulleods,

18 *'(2) a minimally satisfactory level, and

19 “ (3 ) an unsatisfactory level

20 **(b) Each performance appraisal system shall pro-

21 vide that—

22 “ (1 ) any appraisal and any rating under such

23 system^

24 **(A) are made only after review and evaluation

CO
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1 hy a performance review board established under 1 tive Service, but any senior executive who receives 2 un-
2 subsection (c) of this section; 2 satisf(Mtory ratings in any period of 5 consecutive years
3 **(B) are conducted at least armuaUy, subject 3 shaU be removed from the Senior Executive Service, and
4 to the limitation of ‘paragraph (3 ) of this sub 4 “ (4 ) any senior executive who twice in any period
5 section; 5 of 3 consecutive years receives less than fuUy successful
6 “ (C ) in the case of a career appointee, may 6 ratings shaU be removed from the Senior Executive
7 not he mad£ within 120 days after the beginning of 7 Service.
8 a new Presidential administration; and 8 “ (c) Each agency shall establish, in accordance with
9 **(D) are based on performance during a per 9 regulations prescribed by the Office of Persmnd Manage

10 formance appraisal period the duration of which 10 ment, one or more performance review boards, as appropri
11 shall be determined under guidelines established by 11 ate. It is the function of the boards to make reccmmenda-
12 the Office of Personnel Management, but which may 12 Urns to the appropriate appointing authority of the agency
13 be terminated in any case in which the agency 13 relating to the performance of senior executives in the agency.
14 making an appraisal determines that an adequate 14 The members of each board shall be appointed by the head of
15 basis exists on which to appraise and rate the senior 15 the agency from among employees of the agency other than
16 executive's performance; 16 senior executives with respect to which recommendations are
17 '*(2) any career appointee receimng a rating 17 being made the board. In making the recommendation
18 at any of the fuUy successful levels under subsection 18 with respect to a career appointee, each hoard shall indude at
19

19 least 1 career appointee.
20 award as prescribed in section 5384 of this tide; 20 •*§4315, Regulations
21 “ (3 ) any senior executive receiving an unsatis 21 “ The Office of Personnel Management shaU prescribe
22 factory rating under subsection (a )(3 ) of this sec 22 regulations to carry out the purposes of this subchapterj'.
23 tion shaU be reassigned or transferred within the Senior
24 Executive Service, or removed from the Senior Execu-

Cn
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1 (b) The amdy«, f«r chapter 43 of title 6, Vmted Slate,
2 Code,i»amendedbymaerlinffattheettd(hermfthefon<»mng:

SENIOR EXECUTIVE BEBVIOB.

DefMUona. ___™
4̂S1S. Senior EaemHve Service performoMe appraisal gytianu. 

»431S. Criteria for perfmnanoe apprauaU. 
Batinge for pwformmM appraUala. 

**4SJSt BegulaHon»”»

3 AWARDINO OF RANKS

4 Ssa. 406. (a ) Chapter 45 cf title B, Urated BUUei Code

5 u amended by adding at Ou end thereof the foOmmng neto

6 sectUm:
7 «§ 4507. Awarding of ranks in the Senior Execuiive Service

8 **(a) For the purpose of this section, *ageiusy\ ŝenior

9 executive*, and 'career appointee' have the meanings set forth 

in section 3132(a) of this title.

“ (h) Each agency shall forward annually to the Ofpce 

of Personnel Management recommendatims of career appointr 

ees in the agency to he awarded ihe rank of Meritorims 

Executive or Distinguished Executive. The recommendatims 

may take into account <Ae individuals performance 

over a period of years. The Office of Personnel Mamge- 

mmt shall review mch recommendatims and provide to the 

President recommendations as to which of the agency recom-
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10

11

12

13

14

15

16

17

18 

19

1 -(o ) During any fiscal year, the Presideni may, eub-

2 jecl to subsectian (d), award to any career appointee recomr

3 #»*/ 1M. timm ui r̂ vravimvti* ---Tank of

4

5

6

7

8
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‘Y i ; Meritorious Executive, for sustained accomr 

, or

“ (2 ) Distinguished Executive, for sustained ex

traordinary accomplishment.

‘‘ (d ) During any fiscal y ea r -

9  *•(!) the number of career appointees awarded the

10 rank of M erUori^ Executive may not exceed 5 percent

11 of the Senior Executioe Service; and

12 ‘ ‘ (2 ) the number of career appointees awards the

13 rank of Distinguished Executioe may not exceed 1 per-

14 cent of the Senior Executioe Service.

15 ‘ ‘ (e )(1 ) Receipt by a career appointee of the rank of

16 Meritorious Executive entitles such individud to a lump-

17 mm payment of $2,500, which shaU he in addUion to the
18 ha^ pay paid under sectim 5382 of this title or any a^ard

19 paid under section 5384 of this title.

20 ‘̂ (2 ) Receipt by a career appointee of the rank of Dis-

21 anguished Executive entitles the individwd to a lump-sum

22 payment of $5,000, which shall he in addition to the basic

23 pay paid under section 5382 of this tide or any award paid

24 under section 5384 of this tiOe.'\

O i



1  (b) The analysis for chapter 45 of iUle 5, United

2 States Code, is amended by adding at the end thereof Qie

3 following new item:
Av>ardingofR<uJctinth«SwU>rEx90û

4 PAY RATES AND STSTEMB

5 8 b c . 407. (a) Chapter 53 of title 5, United States

6 Code, is amended by adding at the end thereof the following

7 new subchapter:

8 ‘̂SUBCHAPTER V III-P A Y  FOB THE SENIOR

9 EXECU TIVE SERVICE

10 **§ 5381. DefmiHons

11 “For the purpose of this subchapter, ‘agencj/, ‘Senior

12 Executive Service position*, and ‘senior executive" have the

13 meanings set forth in section 3132(a) of this title.

14 **§ 5382. EsuAtishment and adjustment of rates of pay for

15 the Senior Executive Service; compcr̂ AUity

16 “ (a) There shall be 5 or more rates of basic pay for

17 the Senior Executive Service, and each senior executive

18 shall he paid at one of the rates. The rates of basic pay

19 shaU be initially established and thereafter adjusted by the

20 President subject to subsection (b) of this section.

21 *‘(b) In setting rates of basic pay, the lowest rate for

22 the Senior Executive Service Aall not be less than the

23 minimum rate of basic pay payable for OS-16 of the
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1 General Schedule and the highest rale shaU not exceed the

2  rate for level IV  of the Executive Schedule. The payment

3  of the rales shall not be subject to the pay limitation of seo-

4  tion 5308 or 5363 of this title.

5 **(c) Subject to subsection (b) of this section, effective

6 at the beginning of the first applicable pay period commenc-

1 ing on or after the first day of the month in which an

8 adjustment takes effect under section 5305 of this tide in the

9 rales of pay under the Oenercd Schedule, each rate of basic

10 pay for the Senior Executive Service shall be adjusted by

11 an amount, rounded to the nearest multiple of $100 (or

12 if midway between multiples of $100, to the next higher

13 multiple of $100), equal to the percentage of such rate of

14 fcflwc pay which corresponds to the overall average per-

15 cenlage (as set forth in the report transmitted to the Con-

16 gress under such section 5305) of the adjustment in the rates

17 of pay under the General Schedule. The adjusted rates of

18 bask pay for the Senior Executive Service shaU be included

19 in the report transmitted to the Congress by the President

20 under section 5305(a) (3) or (c) (1) of this title.

21 *̂ (d) The rates of basic pay that are established and

22 adjusted under this section shatt be printed in the Federal
23 Register and shall supersede any prior rates of basic pay for
24 the Senior Executive Service.

244
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1  «§ 5383. Setting individual senior executive pay

2  ‘Y a / Each appointing authority ahaU determine, in

3 o c c o ,^ » c e M o r a ^ e > U M M b y ih e O ^

i  Mtmagmmt, which of the rales eM ishM  under Hcthn
5 S388ofthU m ihaU yp(M lo0aehteniorexeeulim m ider

6 *i«* oppoinlinj ouftorify.
7 “ (b) Inno event may lh» aggregaU ammnl paid to a

8 senior exeouUve during any fiieal year under sedians 4S07,

9 538g, and 538i of Has titUs exceed 95 fereent of the anmud
10 rate payM  for posUim, at M i l  of the Executive Sehed-

11 ule in effect at the end of tttoh fiscal year.

12 “ (c) Except for any pay adjustment under section 5382

13 of this tiik. the rate of basic pay for any senior exeeutive 

U  inoy not be adjusted more than once during any 12-monih

15 period.
16 “ § 5384. Performance amards in the Semm Exeatdve

17 Service

18 ‘‘ (a )U ) To encourage exoeV^nce in performance by
19 career appointees, performance awards shaU be paid to ca-

20 reer appointees in accordance with the provisions of this

21 section.
22 “ (2 ) Such awards shaU be paid in a bmp sum and
23 shaU be in addition to the basic pay ptM under section 5382

j  of AistiUe or any award paid under seetum 4B07 of this

2 title.
3 “ (b)(1 ) No performance award under this section shda

r appointee whose performance was deter-
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6 mi"-'’  to be less than fuOy successful at the time of the

9 .̂ pointee’s mostrecent performance appraisal and rating

7 m d e r « ih d u V te r I lo fa a ^ ^ « f< ^ ^ -

8 “ (2) The amount of a perfomance award under Hm
9 section shcU be determined by the agem^ head but may not ex̂

10 eeed 2 0  pereeia of Oe career appoinie<!> rate of baiic pay.

11 “ (3 ) The number of career appointees in any agency

12 pmdpeiormaneettwaTd»underthissectiondu.ringanyfitai

13 year may not exceed SO percent of the mmber of 8em«r

14  Executive Service po0.ions in such agency. This paragraph
15 shda not apt^ in the case of a ,^  agency whiA has le«,th «,

16 4 Senior Execuiive Service pontwns.

17 **(c) Performance awards paid by any agency under
18 Ms section Mlbebasedonreom m endations^ performance

19 review boards estoUiAed by suA agency under section 4314

20 oftMstiUe.

21 "§5385. Regulations
22 “ The Office of Pemmnd Management shaO prescribe

23 regulations to carry out the purpose of this subchapter, and
24 may provide guidance to agencies concerning Ae proportion

V i
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1 of funds available for Senior Executive Service salary ex-

2 pemes which may he used for performance awards*'.

3 (c) The anaiysis of chapter 53 of tide 5, United States

4 Code, is amended hy adding al the end thereof the following

5 nm items:

^SVBOHAPTEB VIII—PAT FOR THE SENIOR EXECUTIVE 
SERVICE“Sea

6̂S8L DefmUions.
^̂6S8B. Estdbli»hment and adjuatmerU of rates of pay for the Senior Eaeo-

uHve Service; comparability.
*̂ 6S8S. Setting individual senior executive pay.

PerfarrMmoeawardeintKeSeniorExecuHveSeroioe.
*̂ 6S8B. Regulations.'',

6 PAT ADMINISTRATION

7 Sec. 408. Chapter 55 of title 5, United States Code, is

8 amended—

9 (1 ) by inserting **other than an employee or in-

10 dividual exduded by section 5541(2) (xoi) of this sec-

11 tion’* immediately before the period at the end of section

12 5504(a) (B );

13 (2 ) hy amending section 5541(2) by striking out

14 after paragraph (xiv), by striking out the period

15 after paragraph (xv) and inserting or” in lieu

16 thereofy and by adding the following paragraph at the

17 end thereof:

18 **(xoi) member of the Senior Executive Serv-
19 ice.’*;
20 artd
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1 (3 ) by inserting **other than a member of the

2 Senicyr Executive Service'’ after ‘ ‘employee” in section

3 5595(a) (2 ) (i).

4 TRAVEL, TRANSPORTATION, AND SUBSISTENCE

5 Sec. 409. (a) Section 5723(a )(1) of tide 5, Uniled

6 States Code, is amended by striking out ancT’ and insert-

7 ing in lieu thereof “or of a new appointee to the Senior Ex-

8 ecutive Service; and!'.

9 (b) Subchapter IV  of chapter 57 of tide 5, United

10 States Code, is amended hy adding at the end thereof the

11 following new section:

12 **§’ 5752. Travel expenses of Senior Executive Service can-

13 didates

14 ‘ ‘Employing agencies inay pay candidates for Senior

15 Executive Service positions travel expenses incurred incident

16 to preemployment interviews requested by the employing

17 agenxsy.".

18 (c) The analysis for chapter 57 of tide 5, United States

19 Code, is amended by inserting after the item relating to seo-

20 tion 5751 the following new item:
“575«. Travel expenses of Senior ExeeuUoe Servioe candidates.”.

21 UBAVB

22 Sec. 410. Section 6304 of tide 5, United States Code, is
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 ̂ (1 ) in

2 ««d in t l ^ f  “ W - W "; ««*
3 (2) by adding at ike end th^eof the fM,wing « « »

 ̂ 8BCti/0Ht
5  ‘7 /; 4«n«<.l have accrued by ««
6 in a poriU oninike 8 e ^  S em ce W

7  not he «i6ject to fte imOotion on ocmmtJolion oft«ni»«e tm-

8 ‘posed hy (his secHm” .
Q disciplinary actions

10 Sbo. m . Chapter 7S of tiOe 5. UmUd States Code.

11 iaamendedr-
12 (1 ) by inserting the feOowing in the chapter amUy

13 sis after subchapter IV :
aBVBOHAPTEB V-8ENI0B EXECUTIVE SEBVIOE

47 jH. DefinUiofu.
“754«. A.otiona oovered.
**7643. Oaute and prooedwre. ;
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14

15

16

17

18

19

20 

21

(2 ) by adding the foUawing after subchapter IV : 

^m BCHAPTEB V — SENIOR EXECUTIVE

8EBVICE

§ 754L DefiniHons

“For the purpose of this subchapter-

*‘ (1 ) *emphyee' means an individual in ihe .Senwr

1

2

3

4

5

6

7

8 

9

10

11

12

13

14

15

16

17

18

19

20 

21 

22

23

24

**(A) has completed the probaiMmary period 

prescribed wnder sectim 3393(d) of this titU; &r 

*^(B) was covered hy the promMms of sub- 

chapter II  of this chapter immediate before 

appointment to the Senior Executive Servi^x; and 

*‘ (2 ) ŝuspension' has the meaning set forth in 

section7501(2)ofthistUk.

**§7542. AcHons covered

*‘This subchapter applies to a removal from tĥ  dvU serv

ice or suspension for more than 14 days, bui does not apply 

to an action initiated under section 1206 of ibis title, to a 

suspension or rt/noval under section 7532 of this titk, or t/* 

a removal under section 3592 of this title.

*•§7543. Cause and procedure

**(a) Under regulations prescribed hy the Office of Per- 

sornid Management, an agency may take an action covered 

by this subchapter against an employee only for such cause

as wiU promote (he efficiency of the service.

**(b) An employee againsl whom an action covered by

iMs subchapter is proposed is entiM io—

“ (1 ) at least 30 days advance written notice, unless 

there is reasonable cause to beUeve that the employee has

Cn
O
Cn

committed a crime for which a sentence of imprisonment 

can be imposed, stating specific reasons for the proposed
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1 ^ (̂2) a reasonable time, but not less than 7 days, 1

2 to answer oraUy and in writing and to furnish affidaviis 2

3 3

4 answer; 4

5 **(3) be represented by an attorney or other repre 5

6 sentative; and 6

7 **(4) a written decision and specific reasons there- 7

8 8

9 **(c) An agency may provide, by regulation, for a hear 9

10 ing which may be in lieu of or in addition to the oppoHuniiy 10

11 to answer provided under subsection (b) (2 ) of this secHm. 11

12 12

13 der this section is entitled to appeal to the Merit Systems 13

14 Protection Board under section 7701 of this tiOe. 14

15 15

16 of the employee when written, and a summary thereof whm 16

17 made oraUy, the notice of decision and reasons therefor, and 17

18 any order effecting an action covered by this subchapter, to 18

19 gether wiOi any supporting material, shaU be maintained by 19

20 the agency and shall he furnished to the Merit Systems Pro 20

21 tection Board upon its request and to the employee affected 21

22 upon the employee's request” 22

23 BETIRBMBNT 23

24 Sec. 412. (a) Section 8336 of titU 5, UnUed States 24

25

i t.

(A ) designate those positions which it considers

O i
05



1 ignaU, which of ao« po>Mo«. it conM n: dUmU fo

2 career reserved posiiMm; and
3 (B ) mbnUt to the Oifice of Personnel Management a

4  urritten reqwst /or—

5 (^) * 
e ice potions; and

7 (ii) authorUy to emphy a spedfus number of

8 noncareer appoinleea.

9 (2 ) The Office of Persmnel Management shall review the

10 designations and requests of each agency under paragraph

11 (1 ) of this subsection and shaU establish interim autUriza-

12 (tons in accordance u)ith sections 3133 and 3134 of titk 5,

13 United States Code (as added by this Act).

14 (c) (1 ) Each employee serving in a posUicn at the time

15 it is designated as a Senior Executive Service posUion under

16 subsection (b) of this section shall elect t&—

17 (A ) decline conversion and be appointed to a posir

18 tion under such employee* s mrrent type of appointment

19 and pay system, retaining the grade, seniority, and other

20 rights and benefits associated with such type of appointr

21 ment and pay system; or

22 (B ) accept conversion and he appointed to a Senwr

23 ExecuMve Service position in accordance with the pro-

j  visum, of «a»eelUnu (d ), (e ), ( f ) , <g). «>«* W of

2 this section.
3 Theappoialmetttof an employee m m  agenesbecttuM of an

4  election under eubparagraph (A ) of foragraph tluM not

5  remit in the tepanOion or redwslim in grade of any other

6 employee in such agency,

rj (2 ) Any employee in a potUian which has been desig-

8 noted a Senior Executive Service posUum under this section

9 shall be notified of such designation, the election required

10 wder paragraph (1 ) of this subsection, and the provisions

11  of subsections (d ), (e ), (f ), (g ), and (h) of ^  section.

12 The employee dudl be given 90 days from the daU of such

13 notifioatUm to make the election under paragraph (1 ) of

14 this subsection.

1 6  (d ) Each employee who has elected to accept conversion

16 to a Senior Executive Service posiOan under subsection

17 (c) (1 )(B ) of this section and is serving undei^

18 (1 ) a career or career-conditional appointment; or

19 (2 ) a similar type of appointment m an excepted

20 service position, as determined by Office of Per-

21 sonnel Management;

22 shaU be appointed as a career appointee to such Senior

23 Executive Service position without regard to section 3393

24 (c) and (d) of tide 5, United States Code (as added by this

25 m e).
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1 {e) Each employee who has elected conversion to a

2 Senior ExectUive Service position under subsection (c )(1 )

3 (B ) of this section and is serving under an excepted appoint-

4 ment in a potion which is not designated a career reserved

5 position in the Senior Executive Service, hut is—

6 (1 ) a position in Schedule C of subpart C of part

7 213 of title 5, Code of Federal Regulations;

8 (2 ) a position filled by noncareer executive assign-

9 ment under subpart F  of pari 305 of tide 5, Code of

10 Federal Regulations; or

11 (3 ) a position in the Executive Schedule under suJb-

12 chapter II of chapter 53 of tide 5, United Stales Code,

13 other thin a career Executive Schedule position;

14 shaU he appointed as a noncareer appointee to a Senior

15 Executive Service position.

16 (f) Each employee who has elected conversion to a

17 Senior Executive Service position under subsection (c )(1 )

18 (B ) of this section, who is serving in a position described in

19 paragraph (1 ), (2 ), or (3 ) of subsection (e) of this section,

20 and whose position is designated as a career reserved position

21 under subsection (b) of this section shall he appointed to an

22 appropriate general position in the Senior Executive Service

23 or shall be separated,

24 (g) Each employee who Tias elected conversion to a
25 Senior Executive Service position under subsection (c)(1)
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1 (B ) of this section, who is serving in a position described in

2 paragraph (1 ), (2 ), or (3 ) of subsection (e) of this section,

3 and whose position is designated as a Senior Executive

4 Service position and who has reinstatement eligibtlity to a

5 position in the competitive service, may, on request to the

6 Office of Personnel Management, he appointed as a career

7 appointee to a Senior Executive Service position. The name

8 of, and basis for reinstatement eligibility for, each employee

9 appointed as a career appointee under this subsection shall

10 he published in the Federal Register.

11 (h) Each employee who has elected conversion to a

12 Senior Executive Service position under subsection (c )(1 )

13 (B ) of this section and is serving under a limited executive

14 assignment under subpart F  of part 305 of title 5, Code of

15 Federal Regulations, shall—

16 (1 ) he appointed as a limited term appointee to a 

Senior Executive Service position if the position then 

held by such employee will terminate within 3 years of

19 the date of such appointment;

20 (2 ) he appointed as a nxmcareer appointee to a

21 Senior Executive Service position if the position then

22 Tield by such employee is designated as a general position;
23

2* (3) be appointed as a noncareer appointee to a gen-
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eral position if the poaition then held by s 

d 08 a career i
1
2
3  (i) The rate of basic pay for any employee appointed

4 to a Smuyr Executioe Servke poaition under this section

5 shaU U greater than or ejita! to the raU of bam) pay faydbk

6 for the poaitUm h M h yeo ^  m phyee at the time of mch

7 appointment.

8 0 ) The Office of Per«mnel Uamgemeat ehaU p «.m 6 e

9 regvMons to carry out (he purpose of thia section. Any

10 employee who is aggrieoed by m y action by any agency

11 under this section is entitled to appeal to the Merit Systems

12 Protedxm Board under sectum 7701 of tilU 5, United Slates
13 Code (as added by this li(U). An agency shoM take any cor-

U  recUve action which (he Merit Systems Protection Board

15 orders in its dedsion on an appeal under (his subsectim.

16 UMITATIONS ON EXECUTiVE POSITIONS

17 Sec. 4U . (a )(1 )(A ) Subsections (b) (hrough (g) of

18 section 5108 of tide 5, United Slates Code, relating to special

19 authority to place positions at GS-16, 17, and 18 of the

20 General Schedule, are hereby repealed.

21 (B ) Notwithstanding any other provision of law (other

22 than section 5108 of such tUU 5), the authority granted to

23 an agency (as defined in section 5102 (a) (1 ) of such title 5)

24 under any such provision to plMe one or more positions in

1
2

3

4

5

6

7

8 

9

10

11

12

IT

14

15

16

17

18

19

20 

21

O S -ie, 17. or 18  of the General Schedule, U hereby 

terminated.
(C ) Subsection (a ) of section 6108 of title 6. United 

States Code, it amended to read a» foOoas: “ The Director 

of the Office of Perrnmd Management may eM iih , and 

from time to lime revise, the tnmimum numbers of posUions 

(not to exceed an aggregate of m W  whidi may at any

258

08-16, 17, and 18; and 

^(ii) the Senior Executive Service, in accordaruse 

vnth sectum 3133 of this tiOe.

A foOion may be placed in G S-16,17, or 18, only by action 

of (he Director of the Office of Personnel Management.’’ .

(2 ) (A ) HoUmihtUmding any other promiUm of law 

(other than section 3104 of title 5, United States Code), the 

auOiorily granted to an agency (as defined in section 5102 

(a) (1 ) of such title 5 ) to establieh scientific or profesaonal 

mOdde of the General SM hde is her A y terminated. 

(B ) Section 3104 of tiOe S, Untied SUUes Code, is 

amended by strihng out subsections (a ) and (b ) and in

serting in lieu (hereof (he foBomng:

“ (a )(1 ) The DireOor of (he Office of Persmnd Man- 

agement may esUMish, and from time to (me revise, the

maaimum number of sciendfu  ̂ or professiond positions

to exceed 525) for carrying out research and devdop-

05
CD
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1 ment functiona which require the services of specially quali- 1 which may he placed in G S -16,17, and 18 of the Gen

2 2 eral Schedule, and

3 eral Schedule. Any such position may he established only by 3 (ii) in establishing under section 3104 of such title

4 acHon of the Director of the Office of Personnel Manage 4

5 ment. 5 Hons which may be established,

6 **(2) The provisions of paragraph (1 ) of this subsection 6 shaU take into account positions to which subparagraph (A )

7 shaU not apply to any Senior Executive Service position (as 7 of this paragraph applies.

8 defined in section 3132(a) of this title).” . 8 (W (l) Sedion 5311 of title 5, United States Code, is

9 9 amended by inserting “ (a )” before “ The Executive Sched

10 (i) by striking out **(c)”  and inserting in lieu 10 ule,” and by adding at the end (hereof the following new

11 thereof "(b )” ; and 11 subsection:

12 (ii) by striking out ‘Ho establish and fix the pay 12 ‘‘ (h )(1 ) Not later than 180 days after the date of the
13 of positions under this section and section 5361 of this 13 enactment of the CivU Service Reform Act of 1978, the

14 tide” and inserting in lieu thereof ‘ ‘to fix under section 14
15 5361 of this title the pay far positions established under 15 mine the number and classification of executive level posi
16 this section” . 16 tions in existence in the executive branch on thcU date of
17 (3 ) (A ) The provisims of paragraphs (1 ) and (2 ) of 17 enactment, and shall 'publish the determination in the Fed
18 this subsection shaU not apply with respect to any position so 18 eral Register. Effective beginning on the date of the publi
19 long as the individual occupying such po9ition on the day 19 cation, the number of executive level positions within the
20 before the date of the enactment of (his Act continues to occupy 20
21 such position. 21 (his subsection.
22 (B ) The Director of the Office of Personnd Manage- 22
23 menl— 23 position* means—
24 24 “ (A ) any office or poaiHon in the civil service the
25 United States Code, the maximum number of positions 25 rate of pay for which is equal to or greater ihan the

o



1 rate of baaia pay payabU for poaUiona under aeotum

2 S316 of thia title, or
3 ‘*(B) m y auoh office or poaition the rate of pay

4 for which may he fixed by administrative action at a

5 rate equal to or greater than the rate of basic pay

6 payable for positions under section 5316 of this title;

7 but does not include any Senior Executive Service position, as

8 defined in section 3132i(ci) of this titUr.

9 (2 ) The President shall transmit to Congress by Janur

10 ary 1,1980, a plan for authorizing executive level positions

11 in the executive branch which shall include the maximum

12 number of executive level positions necessary by leod and

13 a justification for ike positims.

14 EFFECTIVE DATE; EXPERIMENTAL APPLICATION

15 Sec. 415. (a )(1 ) Except as provided in subsection

16 (b) of this section, the provisions of this title, other than

17 section 414(a), shall take effect on the date of the enactment

18 of this Act.

19 (2 ) The prowwions of section 414(a) of this tiUe shaU

20 take effect 180 days after the date of the enactment of this

21 Act.

22 (b)(1) Not later than 60 days after the date of the en-

23 actmmt of this title, the Director of the Office of Personnel

24 Management shaXL prescribe regulations providing for an ini-

25 tial experimented application of the (onendmenis made by

2ei
1 MotioM iO l thrmgh 412 of thu tide and Ihe prmMmt of

2 aecUm 413 of Otis tiUe. Such regubtlioM tluM provide ihat

3 Senior Executive Service posiHmt tmH be demgnaled, au-

4 Ihorized. and (Hied only in 3 Eaxcutive deparlmmU detig-

5 nated by the Director,

6 (2 ) WUhin 30 days after the end of eo4  ̂ of the first

7 two fuU fiscal years to which such amendments apply, the

8 Director shaU prepare and transmit to each House of the

9 Congress a repoH on the Senior Executive Service, indud-

10 ing an evaluation of Us effectiveness and the manner in

11 which such Service is adminiOered. The second such reporl

12 shatt include ‘proposed regulations which would provide for

13 conversions and other adjustments which would be appro-

14 priate in the event the Senior Executive Service does not

15 coniinue by reason of paragraph (3).

16 (3) The provisions of the regulations under paragraph

17 (1 ) providing for an initial, limited experimental applicor

18 tion ^aU cease to have effect and the amendments made hy

19 sections 401 through 412 of this title and the provisions of

20 section 413 of this tide shall have fvU effect (without regard

21 1o the limitations under paragraph (1 ))  beginning on the

22 90th day of continuous session of Congress following the 

date on which the second annual report is transmitted to

24 Congress under paragraph (2 ) of this section, unless the

25 Congress before such day adopts a concurrent resolution

262
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1 which states that ihe Congress daes not favor the continuance

2 of the Senior Executive Service. If such a resolution is

3 adopted before such date, then the provisions of such regrda-

4 tions, and such amendments (and the provisions of section

5 413), shall cease to have effect on such 90th day (or, if later,

6 30 days after ihe date of the adoption of such resolution).

7 (4 ) For purposes of paragraph (3 ), the continuUy of

8 a session of Congress shall he considered to be broken only

9 by an adjournment of the Congress sine die, and the days on

10 which eUher House of the Congress is not in session because

11 of an adjournment of more than 3 days to a day certam

12 shall be excluded in the computation of the 90-day period

13 under such paragraph.

14 TITLE V—MERIT PAY

15 PAT FOR PERFORMANCE

16 Sec. 501. Part III of title 5, United States Code, is

17 amended by inserting after chapter S3 the following new

18 chapter:

19 **Chapter 54.— MERIT PAY AND CASH AWARDS

-Boo.
Pvrpoae.
Merit pay tyBtem.
Oath award jtrogram.
Beportt.

‘ 6̂405. BegtOatioru.

20 **§ 5401. Purpose

21 “It is the purpose of this chapter to provide for^
22 “ (1) a merit pay system which shall—

268

j  *‘ (A ) within available funds, recognize and re-

2  ward quality performance by varying merit pay

3  adjustments;

4  “ (B ) use performance appraisals as the basis 

g f<yr determining merit pay adjustments; and

Q *'(C) regulate the costs of merit pay by estab-

7  lishing appropriate control techniques; and

g “ (2 ) a cash award program which shall provide cash

9  onwards for superior accomplishment and special service.

10 “ § 5402. Merit pay system

11 “ (a ) In accordance with the purpose set forth in section

12 5401(1) of this tiUe, the Office of Personnel Management

13 shall establish a merit pay system which shall apply to any

14 supervisor or management official (as defined in paragraphs

15 (10) and (11) of section 7103 of this title, respectively) who

16 is in a position which is in GS-13, 14, or 15 of the Gener<d

17 Schedule described in section 5104 of this title.

18 “ (b) The merit pay system established under subection

19 (a ) of this section shall provide for a range of basic pay for

20 each grade to which it applies, which range shall be limited

21 by the minimum and maximum rates of basic pay payable

22 for each such grade under chapter 53 of this HUe.

23 “ (c)(1) Under regulations prescribed by the Office of
24 Personnd Management, the head of eacA agency may pro-

264
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1  vide for increasea within the range of haeio pay for any

2 employee covered by the merit pay system.
3 **(2) Determinationa to provide pay increases under this

4 mhaeoHonr-̂
5 “ (A)  may take into account individual performance

6 and organizational accomplishment, and

7  ‘Y B ; ahaU he based on factors such a s -

8 ‘‘ {ij any improvement in efficiency, productivity,

9  and quality of work or service;

10  *'(ii) cost efpciency; and

11  “ (Hi) timeliness of performance;

12 "(C ) shaU be subject to review only in accordance

13 with and to the extent provided by procedures estab-

14 lishedbythehead of the agency; and

15 “ (D ) shaU be made in accordance with regulatims

16 issued by the Office of Personnel Management which

17 relate to the distribution of increases auihmized under

18 this subsection.

19 "(3 ) For any fiscal year, the head of any agency may

20 exercise authority under paragraph (1 ) of this subsectim

21 only to the extent of the funds available for the purpose of

22 this subsection.

23 *‘ (4 ) The funds available for the purpose of this sub- 

24: sectum to the head of any agency for any fiscal year shall be

25 determined before the beginning of each such fiscal year by

1 the Office of Personnel Management, after coneultalian with

2 the Office of Management and Budget. The funds avaHaiie

3 to any agency shall he determined hy the Office of Personnd

4 Management on the basis of the amount estimated hy (he Office 

 ̂ to he necessary to reflect within-grade step increases and

6 quality step increases, which would have been paid under

7 subchapter III  of chapter 63 of this title during such fiscal

8 year to the employees of the agency covered by the merit pay

9 system if the employees were not so covered.

10 *'(d )(1) Effective at the beginning of the first applicable

11 pay period commencing on or after the first day of the month

12 in which an adjustment takes effect under section 5305 of this

13 tiUe, the rate of basic pay for any position under this chapter

14  shaU be adjusted hy an amount equal to the percentage of

15 ihe annual rate of pay which corresponds to the percentage

16 generally applicable to positions in the same grade as ihe

17 position.

18 **(2) Any employee whose position is fought under the

19 merit pay system shaU, so long as the employee continues to

20 occupy the position, he entitled to receive basic pay at a rate

21 of basic pay not less than the rate the employee was receiving

22 when the position was brought under the merit pay system,

23 plus any subsequent adjustment under paragraph (1 ) of

24 this subsection.

25 “ (3 ) No employee to whom this chapter applies may he

O t
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I paMkss than the ndnmum rate of basic pay of the grade of

7

8 

9

10

11

12

13

14

15

16

17

18

19

20 

21

‘ (e) Under regulations prescribed by the Office of Per

sonnel Management, the benefit of advancement through the 

range of basic pay for a grade shaU be preserved for any 

employee covered by the merU pay system whose continw>vs 

service is interrupted in the public interest by service with the 

armed forces, or by service in essential non-Govemment 

civilian employment during a period of war or national

‘Y /j Far the purpose of section 5941 of this titk, rates 

of basic pay of employees covered by the merit pay system 

shdl be considered rates of basic pay fixed by statute.

**§5403. Cash t ^ d  program

‘‘ (a) The head of any agency may pay a cash award 

to, and incur necessary erpeases far the honorary recognir 

tion of, any em/phyee covered by the merit pay system who— 

‘ ‘ (1 ) by the employee's suggestion, invention, 

superior accomplishment, or other personal efoH, con- 

tributes to the efficiency, economy, or other improvement 

of Government operations; or

22 “ (2 ) performs o special act or service in Ihe jmb-
23 lie interest in cc«necti^ «>iA or relouau, the employee's

24 Federal employment.
25 *'(h) The President may pay a ca^  award to, and

1 incur necessary expenses for the honorary recognition of, any

2  employee covered by the merit pay system who—

3

4

5

6

7

8

268

“ (1 ) by the employee's suggestion, invention, 

superior accomplishment, or other personal effort, con

tributes to the efficiency, economy, or oiher improvement 

of Government operations; or

‘'(2 ) performs an exceptionally meritorious special 

act or service in the public interest in connection with or

9 related to the employee's Federal employment.

10 A Presidential cash award may be in addition to an agency

11 cash award under subsection (a) of this section.

12 *‘ (c) A cash award to any employee under this section is 

13. in addition to the basic pay of the employee under section

14 5402 of this title. Acceptance of a cash award under this

15 section constitutes an agreement thot the use by the Govem-

16 ment of any idea, method, or device for which the award is

17 made does not form the basis of any daim of any nature

18 against the Government by the employee accepting the award,

19 his heirs, or assigns.

20 ‘ ‘ (d) A cash award to, and expenses for the honorary

21 recognition of, any employee covered by the merit pay system

22 may he paid from the fund or appropriation available to the

23 activity primarily benefiting, or the various activities hene-
24 filing, from the suggeslioTi, invention, superior accomplish-
25 or other meritorious effoH of the employee. The head of

C7I



1  the agency concerned ahaXL deUrmine the amouni to be con-

2 tributed by each activity to an agency cash award mder aub-

3 aeotion (a) of this section. The President shall determine the

4 amount to be contributed by each activity to a Presidential

5 award under subsection (b) of this section.

6 “ (e )(1) Except as provided in paragraph (2 ) of this

7 subsection, a cash award under this section may not exceed

8 $10,000-
9 *‘ (2) If the head of an agency ceHifies to the Office of

10 Personnel Uaî agement that the suggestion, invention, supe-

11 rior accomplishn^t, or other meritorious effort of an emphyee

12 for which a cash award is proposed is highly exceptimal and

13 unusually outstanding, a cash award in excess of $10,000 hut

14 not in excess of $25,000 may be awards to the emphyee on 

35 the approval of the Office,

16 ‘Y // The President or the head of an agency may pay a

17 cash award under this section notwithstanding the death or

18 separation from the service c f an employee, if the suggestion,

19 invention, superior accomplishment, or other meritorious
!

20 e/fort of the employee for which the award is proposed was

21 made or performed while the employee was covered hy the

22 merit pay system.

23 “ §5404. Reports

24 ‘TAfi Office of Persdnnel Management shall submit to the

25 appropriate committees of each House of the G(yngresa on or

1  before January 1, 1982, a report on the operation of the

2  merit pay system and the cash award program established

3 under this chapter. The report shall include—

4  “ (1 ) a statement, together with supporting facts, as

5  to whether the purpose of this chapter has been met dur-

6 ing the period cov&red hy the report, indvding, to the

7 extent practicable, quantitative measures of costs and

8 accomplishments of the merit pay system and the cash

9 award program; and

10 **(2) any recommendations for legidation to amend

11 the provisions of this chapter rdaiing to the merit pay

12 system or the cash award program conddered necessary

13 hyihe Office.

14 5405. Regulations

15 “ The Office of Personnel Management diaU prescribe

16 regulations to carry out the purpose of this chapter.**.

17 TECHNICAL AND CONFORMING AMENDMENTS

18 8 ec . 502. (a ) Section 4501(2) (A ) of UOe 5, United

19 States Code, is amended hy striking out “ title; aiwf ’ and

20 inserting in lieu thereof “ tide, hut does not indude an em-

21 • âyee covered hy the merit pay system established under

22 section 5402 of this title; an^\

23 (h) Section 4502(a) of title 5, United States Code,

24 is amended hy striking out “$5,000” and inserting in lieu

25 thereof “$10,000*\
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1 (c ) Section 4502(b) of tide 5, United States Code, is

2 amended—

3 (1 ) hy striking out ‘*CivU Service Commission*’

4 and inserting in lieti thereof ‘Vffice of Personnel

271

(2 ) hy adding at the end thereof the

272

7

8 

9

10

(2 ) by striking out **$5,000** and inserting in lieu 

thereof **$10,000"; and

(3 ) by striking out **the Commission*’ and inserting 
in lieu thereof **the Office**.

(d) Section 4506 of tide 5, United States Code, is

11 amended by striking out **CivU Sermce Commission may**

12 and inserHng in lieu thereof **Offke of Personnel Manage-

13 ment shalT*.

14 (e) The second sentence of section 5332(a) of Me 5,

15 United States Code, is amended by inserting after ‘*appUes**

16  ihefo1hmngr\ except an employee covered hy the merit pay

17 system established under section 5402 of this title,” .

18 (f) Section 5334 of title 5, United States Code (as

19 amended in section 80 1 (a )(3 )(G ) of this Act), is
20 amendedr—

21 (1 ) in paragraph (2 ) of subsectitm (c), by insert-

22 ing or for an employee appointed to a position covered

this tiUe, any dollar amount,”  after “step"; and

3 ''(f) In the case of an employee covered by the merit

4 pay system established under section 5402 of this tide, aU

5 references in this section to *two steps* or *two step-increases*

6 shall be deemed to mean 6 percent.*'.

7 (g) Section 5335(e) of title 5, United States Code, is

8 amended by inserting after **individuaT* the following: **cov-

9 ered by the merit pay system established under section 5402

10 of this title, or,**.

11 (h) Section 5336(c) of title 5, United States Code, is

12 amended hy inserting after **individuaT* the following: ’*cov~

13 ered hy the merit pay system established under section 5402 

of this title, or,*’ .

(i) The table of chapters for part III of title 5, United 

States Code, is amended by inserting after the item relating 

to chapter 53 the following new chapter:

**54. Merit Pay and Cash Awards________________________ SiOr.

18 EFFECTIVE DATE

19 Sec. 503. The provisions of this tiOe shaU take effect on

20 the first day of the first applicable pay period which begins

21 on or after October 1, 1981, except that such provisions may

22 take effect with respect to any category or categories of posi-

23 tions before such day to the extent prescribed by the Director

24 of the Office of Peraonnd Management.



1 TITLE VI—BE8EABCH, DEMONSTRATION, AND

2 OTHER PROGRAMS

3 RESEARCH PR00RAM8 AND DEMONBTRATION PROJECTS

4 Sec. 601. (a ) Part III of title 5, United States Code, ia

5 amended by adding at the end of subpart C thereof the

6 foUomng new chapter:

7 **Chapter 47.— PERSONNEL RESEARCH PROGRAMS

8 AND DEMONSTRATION PROJECTS

•■flea
^̂ 4701. Definitions.
%708. BMearah program.

W.
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AUocaHon of fmda.
Repofia.

^̂ 4706. BeffidaHoru.

9  **§4701. Definitions

10
11 •*(!) ‘agency* means an Executive agency, the Adr

12 ministrative Offuse of the United States Courts, and the

13 Government Printing Office, hut does not include—

14 **(A) a Government corporate;

15 ^*(B) the Central InteUigence Agency, the

16 Defense InteUigence Agency, the National Security

17 Agency, or any Executive agency or unit thereof

18 which is designated by the P resid e and which

19 conducts foreign intelligence or counterinteJligence

20 activities; or

21 “ (C ) the General Accounting Office.

**(2) ‘employeê  means an individual employed in

2 or wider an agency;

3 *‘ (3) ‘eligiblê  means an individual who his qualified

4 for appointment in an agency and whose name has been

5 entered on the appropriate register or list of digibks;

6 *'(4) ‘demonstration project means a project eon-

7 ducted by the Office of Personnd Management, or under

8 Us supermsion, to determine whether a specified change

9 in personnel management policies or procedures would

10 resuJU in improved Federal personnd management; and

11 **(5) ‘research program* means a planned study of

12 the manner in which public management policies and

13 eyOems are operating, the effects of those poUcies and

14 systems, the posstbUUies for change, and comparisons

15 among p(Mcies and systems.

16 **§4702. Research programs

17 “The Office of Personnel Management shall—

18 “ (1) establish and maintain (and assist in the es-

19 tabUshment and maintenance of) research programs

20 to study improved methods and technologies in Federal

21 personnd management;

22 ‘*(2) evaluate the research programs established

23 under paragraph (1 ) of this section;

24 ‘*(3) establish and maintain a program for the

25 coUection and public dissemination of ihformaOim rdat-
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ing to personnel i ! research and for encour-

3 interested persons and entities; and

4  **(4) carry out the preceding functions directly or

5 through agreement or contracL

6 “ § 4703. Demonstration projects

7 “ (a) Except as provided in this section, the Office of

8 Personnd Management may, direcdy or through agreement

9 or contract with one or more agencies and other public and

10 private organizations, conduct and evaluate demonstrate

11 projects. Subject to the provisions of this section, the conduct-

12 ing of demonstration projects shall not be limited by any lack

13 of specific authority to take the action contemplated, or by

14 any provision of law then in effect which is inconsistent unth

15 the action, including any law or regulation relating to—

16 ‘ ‘ (I )  the methods of estMis)

17 quirements for, recru

18 positions;

19 **(2) the methods of classifying positions and com-

20 penaaHng employees;

21 “ (B) the methods of assigning, reassigning, or pro-

22 moUng employees;

5J8 *‘ (4) ihe methods of disciplining employees;

“ (5) the methods of providing inoeniwes to emr

mg 

for, and

4

5

6

7

8 

9

10

11

12

13
14

15

16

17

18

19

20 

21

ployees, induding the provision of group or individual 

incentive bonuses or pay;

*‘ (6 ) hours of work per day or per week;

“ (7 ) the methods of involving employees, labor orga

nizations, and employee organizations in personnel deci

sions; ajid

“ (8 ) the methods of reducing overall agency staff

276

“ (b) Before conducting or entering into any agreement 

or contract to conduct a demonstration project, the Office of 

Personnel Management shall—

“ (1 ) develop a plan for such project which ideiUi-

“ (A ) the purposes of the project;

“ (B ) the types of employees or digibles, cate

gorized by occupational series, grade, or organiza

tional wnib;

“ ( C) the number of employees or digibles to be 

included, in the aggregate and by category;

“ (D ) the methodology;

“ (E ) the duration;

“ (F ) the training to be provided;

“ (G) ihe anticipated costs;

o\
00
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2

3

4

5

6

7

8 

9

10

11

12

13

14

15

16

17

18

19

20 

21

1
“ (B) the melkodoUigy and criteria far mahuir 

(ton;
“ (I) a apedfio deemftim of any Im* of 

authorUy for any atpeet of Oie projeot; and

"(J )  a speoifie eiialim to m y p ro v i^  of law, 

rufe, or regulation whidi, if not waived under (to  

Motion, toottW proim  the eondwAg of Ihe project

277

‘ ‘ (g) pM idi (Ite plan i«  the Federal Begi»ter; 

"(3 ) submit the plan ao puWisfted to pvbltc hear- 

%ng;and
“ (4) tranmU a copy of the plan, taking into ac- 

cmnt any revidon resuUing from ihe hearing, to each

House of the Gongrea.

“ (c )(1) Any demonstration project under this section 

may not be undertaken, or any agrem ^  or oo»(r«c« re

spect to suA project may not be entered tnio, unless- 

“ (A) the plan under subsection (b) of ths sectton 

for the project iD approved by each agency tmiolved;

"(B ) a copy of (he plan, as so approved, is trans

mitted to each House of the Congress; and

“ (G) the plan is not disapproved by eitfier House 

of the Congress during the first period of 60 catendar 

days of continuous session of the Congress after. Ae 

date on which ihe plan is transmuted to such House.

“ (S)
sectionr—

For the purpose of paragraph (1 ) (C ) of Om mb- 

•*(A) ihe conimuUy of a sesnan ia broken only by
3
4 an adjournment of the Congress siw die; and

g ‘̂ (B) thedays on which either House of Oie Congress

g is not in session because of an adjournment of mare than

rj 3 calendar days to a day cerUiin are exduded in ihe

g computatim of the 6 0 ^ y  period.

g “ (d) No demonstration project und^ this sect^n n4iy

JO T^ooide for a waiver of—

**(1) any provirim of (hapUr 63 (reUUing to

12 leaoe) or subpart G (rdaling to insurance and an-

13 rmiHes)ofOiisiiiae;

'^(2) any provision of law—

“ (A) referred to in section 2302(b)(1) of Ais 

titie;

*‘ (B) providing for equal employment oppor

tunity through affbrmatioe action under any stuh

14

15

16

17

18

19

20 

21 

22

‘Y c ; providing any rigU or remedy avaOabU 

to any employee or applicant for employment in the

23 ‘Y 5 ; any provision of chapter 15 or sM iapter III

24 of<M pter73ofAistitU(rdatingiopomcalacii>,i^);

CR
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1 *‘ (4) any rule or regulation issued under the pro-

2 visions of law referred to in paragraph (1 ), (2 ), or

3 (3 ) of this subsection.

4 ** (e )(1 ) Each demonstration project shall—

5 “ involve not more than 5,000 indimduals other

6 than individuals in any control groups necessary to

7 validate the results of the project; and

8. *'(B) terminate before the end of the 5^ear periad

9 beginning on the date of the transmittal to each House of

10 the Congress by the Office of Personnel Mawigement of a

11 ■ copy of the plan for the project under subsection (b)

12 (4) of this section, except that research may continue

13 beyond the date to the extent necessary to validate the

14 results of the project.

15 ''(2 ) Not more than 10 demonstralion projects may be

16 contraded for or conducted at any time.

17 ‘ '(f) Subject to the terms of any written agreement or

18 contract between the Office of Pei'sonnel Management and an

19 agency, a demonstration project involving the agency ma.y be

20 terminated by the Office of Personnel Management, or the

21 agency, if either determines that the project creates a sub-

22 stantial hardship on, or is not in the best interests of, the

23 public, the Federal Government, employees, or eligibles.

24 '‘ (g) Employees within a unit with respect to which

25 o labor organizaium is accorded exclusive recognition

279
1 under section 7111 of this tide shall not be include within

2 any project under subsection (b) of this section—

3 '*(1) if the project would violate a collective bar-

4   ̂ gaining agreement (as defined in section 7103(8) of

5 this tide) between the agency and the labor organization,

6 unless there is another written agreement with respect to

7 the project between the agency and the organization per-

8 mitting the inclusion; or

9 ‘ ‘ (2 ) if the project is not covered by such a collective

10 bargaining agreement, untU there has been consultation

11 or negotiation, as appropriate, by the agency with the

12 labor organization.

k.3 *‘ (h) Employees unthin any unit with respect to which

14 a labor organization has not been accorded exclusive recog-

16 nition under section 7111 of this title shall not be induded

16 within any project under subsection (b) of this section unless

17 there has been agency consultation regarding the project with

18 the employees in the unit.

19 *'(i) The 0$ce of Personnel Management shall evaluate

20 the results of each demonstration project and its impact on

21 improving public numagement.

22 ‘Y;V Upon the request of the Director of the Office of

23 Personnel Management, agencies shall cooperate vnth and

24 assist the Office, to the extent practicable, in any eoaluation

25 undertaken under subsection (i) of this section and provide

280
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the Office M h requested and report. relMng to

2  the c^ducUng of d e r a t i o n  project, in their r«pech »

10

11

12

13

14

15

16

17

18

19

20 

21 

22

“ § 4704, Allocation of funds

“Funda a n rop riM  to the O fio of Perxmr^ Uamge- 

^  for the purpoae of this chapter may be alhoated by 

the Office of P e r W  Manoffment to any agm ^ oo«duclr 

ing denumtration project, « . ^  Office of P e r W

Hanagmmt in cond^ing such project,. Fund. « . oJJocoted 

shall remain avaUaOe for such p M  os may be specified i« 

appropriation 4c«». No contract shatt be entered into under 

this chapter unies. the contract ha. been promded for in adr 

vance in appropriaiim Acts.

«§ 4705. Reports
"The Office of Per^mnd Management .hM indude in 

annua! report required by eection 1S08 of this tiUe a 

mnmary of reeeardh programs and demonstration projects 

cc^ucted during the year cohered by the report, the effect of 

the progr<ms and projects on improving public management 

and increoHng Government effidency, and recommendations 

of polities and procedures w h » wW improve euek manage

24

25

**§4706. Regulations

"The Office of Personnel Management sha)l prescribe

1 (b) The taUe of chapters for part III of tiOe 5, VnUed
2 State, Code, is a m ^  b y  in s e r t after the im  relating

3 to chapter 45 the following 71^ Uem:
“47. Personnel Beaearch Programfl and Demonstration Fnqects- iTOl”. 

lUTERQOVEBNMENTAL PERSONNEL ACT AMENDMENTS

8 e c .  602. (a) Section 208 of the IntergovemmenUd 

Personnd Act of 1979 (42 U .8 .C . 4728) is a m en d e

(1 ) by striking out the section heading and insertr 

ing in lieu thereof the following:

**TRAN8FER OF FUNCTIONS AND ADMINISTRATION OF 

MERIT POLICIES^':

(z ) by redmgnating subsections (h), (c ), (d ), 

(e ), (f), and (g) as subsections (c ), (d ), (e), (f), 

(g ), and (i), respectively, and by inserting after sub

section (a) the following new subsection:

‘*(h) In accordance wUh reguhiions of the Office of
16 Personnel Managemeni, Federal agencies may require as a

17 condition of paHicipaUon in assistance programs, systems of
18 personnel administratum consistent wUh personnel sland4irds

19 prescribed by the Office of Personnel Management for posi-

20 tione engaged in carrying out eu<* programs. The standards

21 eioH indude the merit principles in section 2 of thts Aa.’’ ;

22 and
23 (3 ) by inserting after subsection (g ), as re-

24 designated by this section, the following new subsection:

4

5

6

7

8 

9

10

11

12

13

M

15
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j  ‘*(h) Effective one year after the date of the enactment

2 of this subsection, aU statutory personnel requirements estah-

3 lished as a condition of ^  receipt of Fed&ral grants-in-aid

4  by State and local governments are hereby abolished, except^

5 *‘ (1 ) those requirements listed in subsection (a) 

Q of this section:

7 ''(2 ) those that generally prohibit discrimination

8 in employment or require equal employment opportunity;

9 ‘Y5; the Davis-Bacon Act (40 U.S.C. 276 et

10 seq.); and

11 (4 ) chapter 15 of title 5, United States Code, re-

12 lating to political activities of certain State and local

13 employees''

11 (b) Section 401 of such Act (84 Stat. 1920) is amended

15 by striking out “governments and institutions of higher educa-

16 tion"' and inserting in lieu thereof “governments, institutions

17 of higher education, and other organizations''

18 (c) Section 403 of such Act (84 Stat. 1925) is amended

19 by striking out “ (less applicability to commissioner officers of

20 the Public Health Service)’’

21 (d) Section 502 of such Act (42 U.S.C. 4762) is

22 amended in paragraph (3 ) by inserting “the Trust Territory

23 of the Pacific Islands,” before “and a territory or possession

24 of the United States,”

j  (e) Sectim 506 of such Act (42 U.S.C. 4766) is

2 amended—

g (1 ) in subsection (b )(2 ), by striking out “District

 ̂ of Columbia” and insariing in lieu thereof “District of

g Columbia, the Commonwealth of Puerto Rico, Guam,

g American Samoa, and the Virgin Islands” ; and

rj (2 ) in subsection (b )(5 ), by striking out “and the

g District of Columbia” and inserting in lieu thereof “ , the

9 District of Columbia, the Commonwealth of Puerto Rico,

10 Guam, American Samoa, and the Virgin Islands*'.

11 AMEHDMEHTS TO THE MOBILITY PROGRAM

12 Sec. 603. (a) Section 3371 of title 5, United States

13 Code, is amended—

14 (1 ) by inserting “ the Trust Territory of the Pacific

15 Islands,” after “Puerto Rico,” in paragraph (1 )(A );

16
17 (2 ) by striking out “and!* at the end of paragraph

18 ^  striking out the period at the end of paragraph

19 (2 ) and inserting a semicolon in lieu thereof, and by

20 adding at the end thereof the following:

21 ‘ '(3 ) 'Federal agency' means an Executive agmcy,

22 a court of the Uniled States, the Administrative Office

23 of the United States Courts, the Library of Congress,

24 the Botanic Garden, the Government Printing Office,

25 Congressional Budget Office, the United States

284
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3

4

5

6

7

8 

9

10

11

12

13

14

15

16

17

18

19

20 

21

25

Postal Service, the Postal Rate Commwswn, the Office 

of the Architect of ihe Capitol, the Office of Technology 

AMesment, and such other appropriate agenoica of the 

legislatiue and judicial branches as determined by the 

Office of Personnel Management: and 

*‘ (4) *other organization' means—

' *^(A) a national, regwnal, State-wide, or metr 

ropolitan organization representing member State 

or local gwemmmU;

“ (B ) an association of State or locd public

officials: or
‘* (0  a nonprofit organizatim, one of whose 

principal functims is to offer professional advisory, 

research, or development services, or related services, 

to governments or universities concerned with public

285

(h) Sections 3372 through 3375 of tUle 5, United 

Stages Code, are amended by striking out ‘^executive agencj/’ 

and ‘*an executive agmcy*' each place they appear and in

serting in lieu thereof *‘Fedcral agencŷ ' and “a Fed^al

(c) Section 3372 of titU 5, United States Code, is

further amended—
(1) in subsection (a) (1 ), by inserting after ‘^agm- 

cy” the following: other than a noncareer appointee.

1
2

3

4

5

6

7

8 

9

10

11

12

13

14

15

16

17

18

19

20 

21 

22

23

24

limiied term appointee, or limiied emergen^ appointee 

(as such terms are defined in section 3132(a) of this 

tide) in the Senior Executive Service and an emphyee 

in a portion which has been excepted from the compet

itive service hy reasm of its ^fidential, policy deter

mining, or policy-advocating character;':

(2 ) in subsectum (b )(1 ), by striking out “and:\-

(3 ) in subsection (b) (2 ), by striking out the period 

after **agenq/' and inserting in lieu thereof a semicolon;

(4 ) by adding at the end of subsection (b) the 

following:

“ (3 ) an employee of a Federal agency to any other

organizaiion; and

“ (4 ) an employee of an other organization to a

286

(5 ) by adding at the end thereof (as amended in 

paragraph (4 ) of this mbsection) the following new 

subsection:

“ (c )(1 ) An employee of a Federal agency may be 

assigned under this subchapter only if the emphyee agrees, 

as a condUion of accepting an assignment under this sub

chapter, to serve with the agency upon the completion of 

ihe assignment for a period equal to the length of the 

assignment.

**(2) Each agreement required under paragraph (1 ) of

Cn
00
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2

3

4

5

6

7

8 

9

10

11

12

13

14

15

16

17

18

19

20 

21

1 this subsection shdl provide that in the event the employed 

fails to carry out the agreement (except for good and suffi

cient reason as determined by the head of the Federal agency 

involved) the employee shall be liable to the United Stales 

for payment of all expenses (excluding salary) of the 

assignment. The amount shall be treated as a debt due the

287

(d) Section 3374 of title 5, United States Code, is fur

ther amended—

(1) by adding the following new sentence at the 
end of subsection (b) :

‘TAe above exceptions shall not apply to non-Federal em

ployees who are covered by chapters 83, 87, and 89 of this 

title by virtue of their non-Federal employment immediately 

before assignment and appointment under this section.";

(2 ) in subsection (c )(1 ), by striking owt the semi

colon at the end thereof and by inserting in lieu thereof 

the following: \ except to the extent that the pay 

received from the State or local government is less 

than the appropriate rate of pay which the duties 

would warrant under the applicable pay provisions of 
this tiOe or other applicable authority f* ; and

(3 ) by striking out the period at the end of sub
section (c) and adding the following: \ or for the

1 contribution of the State or local government, or a part

2 thereof, to employee benefit systems'*.

3 (e) Section 3375(a) of title 5, United States Code, is

4  further amended by striking out ''and” at the end of para-

5 graph (4 ), by redesignating paragraph (5 ) as paragraph

6 (6 ), and by inserting after paragraph (4 ) thereof the

7 following:

“ (S) section 5724a(b) of this tiOe, to be used by the 

employee for misceUaneous expenses related to change of 

station where movement or storage of household goods is 
involved; and!\

TITLE VII—FEDERAL SERVICE LABOR- 

MANAGEMENT RELATIONS

FEDERAL SERVICE LABOR-MANAOEMENT RELATIONS 

Sec. 701. So much of subpart F  of part III of tide 5, 

•6 United States Code, as precedes subchapter II of chapter 71

17 thereof is amended to read as follows:

18 ‘‘Subpart F~Labor-3fanagement and Employee
Relations

“0 **Chapter 71—LABOR-MANAGEMENT RELATIONS 
^STJBOBAPTER I-QENERAL PROVISIONS

^Toi. FM ing,a^purpo,e.
l̂OB. Employee,̂  right,.
'̂710a. Definitiona,- application.

Federa Labor lUilatiofi, Authority.
^lOS. Powart and duties of the Authority
• l̂Oe. ManasremtmtriffhU.

8

9

10

11

12

13

14

15



^*SVBOHAPTEB II—RIGHTS AND D VT IS3 OF AOENOIEB 
AND LABOR ORGANIZATIONS

"Btc.
'̂ 7111. EaolMtina rtcoffnUion of labor orffonimUiotu.
»riJf0. Determination of appropriate unite for labor organiMoHon repre

sentation, 
m is. National eonaaltation righte.
^14. Bepreeentation righte and duties, 
m is. AUotmenta to repr

led.
m ie . Unfair labor praotioes. 
mi7. to bargain in good faith; oompeXlf̂
*7118. Prevention of unfair labor praotioee. 
m i9 . Negotiation impattea; Federal Service Impaaaea Panel.
**7190. Standards of oonduot for htbor organiMOtions.

**SUBOBAPTER III-GBIEVANOES, APPEALS, AND 
REVIEW

"Beo.
**7191. GrUvanoe prooednires.
**7ise. Eaaeptions to arbitral awards.
**71BS. Judioidl review; enforomant.

**SUBOHAPTEB IV—ADMINISTRATIVE AND OTHER 
PROVISIONS

"Bee.
**71S1. Reporting reguirementa for standards of oonduot.
**71S9. Oifioidl time.
**71SS. Siibpenas.
**71Si. OompUation and publication of data.
**riS6. ReguJationa.
**71S6. Oontinuation of eoaiating lawâ  reoognttwns, 

oedures.
r, and pro-

1 ^^SVBQEAFTEU l—G 'Em ^AL

2 “ § 7101. Findings and purpose

3 “ (a) The Congress finds that experience in both pri-

4 vate and puhlic employment indicates that the statutory

5 protection of the right of employees to organize, bargain

6 collectively, and participate through labor organiaa^ms of

7 their own choosing in decisions which affect them safeguards

8 the public interest and contriMes to the effective conduct

9 of puUic business. Such protection facilitates and encourages

10 the amicable setdement of disputes between employees and

1 their employers involving condUions of emplayme/ni. Thxrer-

2 f<yre, labor orgamzations and collective bargaining in the

3  dvH service are in the pubiio interest.

4 **(b) It is the purpose of this chapter to prescribe

5 cerUiin righis and obligations of the employees of the Fed-

6 eral Government and to establish procedures which are de-

7  signed to meet the special requirements and needs of the

8 Federal Oovemment.

9 “ § 7102. Employee^ rights

10 *'Each employee shall have the right to form, join, or

11 assist m y labor organization, or to refrain from any such

12 activity, freely and wUhoui fear of penalty or reprisal, and

13 each employee shall he protected in the exercise of such right.

14  Except as otherwise provided under this chapter, such right

15 includes the right—

16 *‘ (1 ) to act for a labor organization in the capacity

17 of a representative and the right, in such capacity, to

18 present the views of the labor organization to heads of

19 agencies and other officials of the executive branch of

20 (he Government, the Congress, or other appropriate

21 authorities,

22 ‘*(2) to engage in collective bargaining with respect

23 to conditions of employment trough representatives

24 chosen by employees under this chapter, and

25 *‘ (3 ) to engage in other lawful actxoUies for the
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1 1 opment, or the Iniemational Communication
2 2 Agency;
3 *'§ 7103, Definitions; application 3 (3 ) agency* means an Executive agency (includ
4 “ (a) For the purpose of this chapter— 4 ing a nonappropriated fund instrumentality described in
5 ‘*(1) p̂erson’ means an individual, labor organiza 5 section 2105(c) of this title and the Veterans' Canteen
6 tion, or agency; 6 St)iui4Ai, Veterans Administration), the Library of Con
7 **(8) ‘employee* means an individual-- 7 gress, and the Government Printing Office, hut does not
8 *‘ (A ) employed in an agency; or 8 include—
9 **(B) whose work as such an employee (deter- 9 “ (A ) the General Accounting Office;

10 mined under (he preceding provisions of this para 10 “ (B ) the Federal Bureau of Investigation;
11 graph) has ceased because of any unfair labor 11 ‘Y C) the Central Intelligence Agency;
12 l^actice under section 7116 of this tiJOe and who 12 “ (D ) the National Security Agency;
13 has not obtained any other regular and substantially 13 “ (E ) the Tennessee Valley Authority;
11 equivalent employment, as determined under regu- U “ (F ) the Federal Labor Relations Authority;
15 15 or
16 AuOwrity; 16 “ (G ) the Federal Service Impasses Panel;
17 but does not include— 17 (4 ) *labor organization’ means an organization
18 **(i) an alien or noncitizen of the United States 18 composed in whole or in part of employees, in which em
19 who occupies a position outside the United States; 19 ployees participate and pay dues, and which has as a
20 ‘*(ii) a member of the uniformed services; 20 purpose the dealing wUh an agency concerning yrieoances
21 “ (Hi) a supervisor or a management official; or 21 and conditions of employment, but does not indude—
22 **(iv) an officer or employee in the Foreign 22 (A ) an organization whose basic purpose is
23 Service of the United States employed in the Depart 23 entirely social, fraternal, or limited to special interest
24 ment of State, the Agency for International Deod- 24 objectwee which are only inddentaUy related to

25 conditions of employment;

--------------------- ------- ----- ---------------------
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3

4

5

6

7

8 

9

10

11

12

13

14

15

16

17

18

19

20 

21

24

25

“ (B) an organization which, bjf its oonstUution, 

bylaws, taoit agreement among ita memhera, or 

otherwise, denies membership because of race, color, 

creed, national origin, sex, age, preferentid or non- 

preferential civil serwse status, political affiliation, 

marital status, or handicapping condition; or

“ (G) an organization sponsored by an agency: 

“ (5) ‘d W  means dues, fees, and assessmenU; 

**(6) ‘Authority* means the Federal Labor Rela

tions Authority described in section 7104(a) of this 

title;

‘*(7) ‘PaneV means the Federal Service Impasses 

Panel described in section 7119(c) of this title;

“ (8) ‘collective bargaining agreement means an 

agreement entered into as a result of collective bargain

ing pursmnt to the provisions of this chapter;

**(9) ‘grievance* means any com plaint

“ (A) by any employee oonceming any matter

298

“ (B) by any labor organization concerning any 

maUer relating to the employment of any employee; 

or

“ (G) by any employee, labor organization, 

or agency concerning—

“ (i) the effect or interpretation, or a daim

2

3

4

5

6

7

8 

9

10

11

12

13

14

15

16

17

18

19

20 

21

1

24

25

of breach, of a coUectioe bargaining agreement,; 

or
*‘ (ii) any claimed vialaivon, misinierpretar 

lion, or misapplipaiion of any law, rule, or regur

“ (10) ‘supervisor̂  means an individual employed 

hy an agency having authority in the interest of the 

agency to hire, direct, assign, promote, reward, transfer, 

furlough, layoff, recall, suspend, disdpUne, or remove 

employees, to adjust their grievances, or to effeOwdy 

recommend such action, if the exercise of the authority 

is not merdy routine or clerical in nature but requires 

the consistent exercise of independent judgment, except 

that, with reepect to any unit which indudes firefighters 

or nurses, the term *8wpervisor̂  indudes only those 

individuals who devote a preponderance of their employ

ment time to exercising such authority;

“ (11) ‘management offldaT means an vndividual

employed by an agency in a position the duties and 

responsibilities of which require or authorize the in

dividual to formulate, determine, or influence the policies 

of the agency;

“ (12) ‘collective bargaining' means the performance 

of the mutual obligation of the representative of an 

agency and the exdusive representative of employees

00



9

10

11

12

13

14

15

16 

n  

18

19

20 

21 

22

23
24
25

in an appropriate unit in the agency to meet at reason

able times and to confer, consult, and bargain in a 

good-faith effort to reach agreement with respect to 

the conditions of employment affecting such employees 

and to execute, if requested by either party, a written 

document incorporating any collective bargaining 

agreement reached, hut the obligation referred to in 

this paragraph does not compel either party to agree 

to a proposal or to make a concession;

(13) ‘confidential employee' means an employee 
who acts in a confidential capacity with respect to an 

individual who formulates or effectuates management 

policies in the field of labor^anagement relations;

“ (14) ‘conditions of employment’ means personnel 

policies, practices, and matters, whether established By 

rule, regulation, or otherwise, affecting worJdng condi

tions, except that such term does not include policies, 
practices, and matters—

‘‘ (A ) relating to discrimination in ^ployment 

on the basis of race, color, religion, sex, age, na

tional origin, or handicapping condiHon;

**(B) relating to poliHcal acHoities proTdbited 
under subchapter III of chapter 73 of this HOe; or 

‘YC) to the extent such matters are specificaUy 
provided for by Federal statute;
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4

5
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12
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14
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20 

21 

22
23
24
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“ (15) ‘professional employee’ means—

“ (A ) an employee engaged in the performance 
of work—

“ (i) requiring knowledge of an advanced 

type in a field of science or haming customarily 

acquired by a prolonged course of spedaliz^ 

intellectual instruction and study in an institu

tion of higher haming or a hospital (as distin

guished from knowledge acquired by a general 

academic education, or from an apprenticeship, 

or from training in the performance of routine 

mental, manual, mechanical, or physical activi
ties);

“ (ii) requiring the consistent exercise of 

discretion and judgment in its performance;

'‘ (Hi) which is predominantly intellectual 

and varied in character (as distinguished from 

routine menial, manual, mechanical, or physi
cal work); and

“ (iv) which is of such character that the 

output produced or the result accomplished by 

such work cannot be standardized in relation 
to a given period of time; or 

“ (B ) an employee who has completed the 
coursea of apedaUzed inÛ Oectudl instmctum and

as
00
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297 1 Pacific Islands, and any territory or p osses^  of ihe

1 sbtdy d4iaonbed in subparagraph (A )(i) of ihta 2 United States.
JL
2 paragraph and is performing rented work mder 3 **(b) An agency may fOe an applicatim with the Avr

3
appropriate direoHm or guidance to quoHfy ihe 4 thority requesting that it, or any unit (hereof, he exduded

4
employee as a professional employee described in 5

5
subparagraph (A ) of this paragrafh; 6 Authority shall—

6
‘̂ (16) ^exclusive represmtadve* means any labor 7 “ (1 ) review the application, and

7 (yrgamzation whiah— 8 ‘*(2) undertake any other investigation it considers

8
“ (A ) is oerAfed <a ike exekaim representalioe 9 appropriate.

9 of mployeea in an appropriate unit purmant to 10 If, upon completion of Us review and invesOgalian, (he Avr

10 eeotim n ilofth ielilleior 11 (hority determines that the agency, or any unit thereof, has as

11 “ (B ) uiaa recoffnized by «”  agemsy immediatdy 12

12 before the effecti«e date of (kis chapter as (he ex- 13 gative, or security work, and that any requirement or pro

13 11 vision of this chapter cannot be applied to the agency, or

14 unilh- 15 unit thereof, wUh respect to which such a determination has

15 *‘ (i) m  the basis of an election, or 16 been made in a manner consistent with national security

16 "(ii) on m y bam other than an eleeUm, 17 requirements and considerations, the Authority may issue an

17 and eontimes to be so recognized in accordance mih 18 order exduding the agency, or unit thereof, with resped to

18 19 which such a determination has been mode from such require

19 “ (17) ‘firefighter* means any emphyee engaged 20 ment or provision.

20 m the p^om ance of work Mrecdy comected with the 21 “ § 7104. Federal IaAot Relations Authority

21 «mtro! and extingui^ent of . free or the maintenance 22 ‘ ‘ (a ) The Federal Labor Relations Authority is com

22 and use of firefighting apparatus and eqmpmeM; and 23 posed of three members, not more than 2 of whom may

23 “ (18) ‘United States' means (he 50 States, the 24 be adherents of the same political paHy. No member shall

24 District of Columbia, the GommmmM. of Puerto Rico, 25

25 Guam, the Virgin Mands, (he Trust Territory of the

§3
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j  office or position in the Government of the United States

2 except as otherwise provided by law.

g “ (b) Members of the Authority shaU be appointed by

 ̂ Oie President by and with the advice and consent of the

g Senate, and may be removed by the President only upon

g notice and hearing and only for misconduct, ineffvdency,

ij neglect of duty, or malfeasance in office. The President shall

8 designate one mender to serve as Chairman of the Authority.

9 ‘ ‘ (c )(1 ) One of the original members of the Authority

10 shaU be appointed for a term of 1 year, one for a term of 3

11 years, and the Chairman for a term of 5 years. Thereafter,

12 each member shall be appointed for a term of 5 years.

13 *'(2) Notwithstanding paragraph (1 ) of this subsection,

14 the term of any member shaU not expire before the earlier of—

15 ‘Y^ ) the date on which the member's successor takes

16 office, or

17 ''(B ) the last day of the Congress beginning after

18 ^  date on which the mender's term of office would (but

19 for this subparagraph) expire.

20 individual chosen to fiU a vacancy shall be appointed

21 for the unexpired term of member rephced.

22 '*(d) A vacancy in Ae Authority shaU not impair (he

23 right of the remaining members to exercise ctU of the powers

24 of the AulhorUy.

25 “ (e) The Authority shaU make an annual report to the

1 President for transmittal to the Congress which shall include

2 information as tc (he cases it has heard and the decisions it

3 has rendered.

4 ‘^ (f)(l) The General Counsel of the Authority shall

5 be appointed by the President, by and with the advice and

6 consent of the Senate, for a term of 5 years. The General

7 Counsel may be removed by the President.

8 '*(2) The General Counsel may—

9 **(A) investigate alleged violations of this chapter,

10 *^(B) file and prosecute complaints under this

11 chapter,

12 “ ( C) intervene before the Authority in proceedings

13 brought under section 7118 of (his M e, and

14 **(D) exercise such other powers of the Authority

15 as the Authority may prescribe.

16 **(3) The General Counsel shall have direct authority

17 over, and responsibUity for, all employees in the office of

18 General Counsel, including employees of the General Coun-

19 sel in the regional offices of the AuOority.

20 *‘ (4 ) I f a vacancy occurs in the office of General Coun-

21 sel, the President shaU promptly designate an Acting Genr

22 eral Counsd and shall submit a nomination for General

23 Counsel to the Senate within 40 days after the vacancy

24 occurs, unless (he Congress adjourns sine die before the ex- 
2® piration of the 40-day period, in whuA case the Preaident
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2

3

4

5

6

7

8 

9

10

11

12

13
14

15

16

17

18

19

20 

21 

22

23

24

25

26

1 ahaU submit the nomination to the Senate not later than 10 
days after the Congresa reconvenes.

7105. Powers and duties of the AuthorUy 

"(a ) The AutharUy tSuM provide leadtrMp in aUA- 

liahing polioiet and guidance relating to mattert under tMa 

chapter, and, except as othenoise provided, ehall be retponr 

sible for carrying out ihe purpose of this diapler.

‘‘ (b) The AuthorUy M l  adopt an official seal whush

shall be judioiaUy noticed.
“ (c) The principal office of the Authority shaU be in or 

about the DUtrict of Columbia, but the AuthorUy may meet 

and exerdse any or aU of Us powers at any time or place. 

Except os otherwise expresdy provided by law, the Avikonty 

may, by m em  more of Us members or by mch agents as t( 

may designate, make any appropriate inquiry necessary to 

carry out Us duties wherever persons subject to this duipter 

are located. Any member who partidpates in the inquiry 

shall not be disqualipd from later participating in a decision 

of the Authority, in any case rdating to the inquiry.

“ (d) The Authority shall appoint an Executive Director 

and snchregumd directors, administrative law judges under 

section 310S of this title, md other individuals as U may 

from time to time find necessary for ihe proper performance

of its functions.
(e )(1 ) The Auihonty may deUffate to any regional

direcUyr its authority under this chaptei^

1
2

3

4

5

6

7

8 

9

10

11

12

13

14

15

16

17

18

19

20 

21

24

*‘ (A) to determine whether a group of employees 

t appropriate unit;

‘*(B) 10 conduct investigations and to pramde for

“ (C) to determine whether a questim of repretenr 

tation exists and to direct an election; and

^•(D) io conduct secret ballot elections and cerUfy 

the results thereof.

*‘ (2 ) The Authority may ddegaî  to any adminietraUve 

law judge appointed under subsection (d) of this section Us 

authority under section 7118 of this title to determine whether 

any person has engaged in or is,engaging in an unfair labor

*^(f) I f the Authority delegates any auihoriiy io any 

regional director or administraUve law judge to take any 

action pursuant to subsection (e) of this section, the Authority 

may, upon application by any interested person filed within 

60 days after the date of the action, remew such action, hut 

the remew shoU not, unless specifically ordered by the Aur 

thorUy, operate as a stay of the action. The AuthorUy 

may affirm, modify, or reoerse any actioti reviewed under.this 

subsection. I f the AuthorUy does not undertake to grant 

review of the action under this subsection wiMn 60 days after 

the later of—

“ (1 ) the date of the action; or

CO



1 “ (2 ) the date of the filing of any application under

2 this subsection for review of the action;

3 the action shall become the action of the Authority at the end

4  of such 60-day period.

5 '*(g) In order to carry out its functions under this chap-

6 ter, the Authoriiy may—

7 ''(1 ) hold hearings; and

8 administer oaths, take the testimony or depo-

9 sition of any person under oath, and issue subpenas as

10 provided in section 7133 of this title,

11 “ § 7106. Management rights

12 “ (a) Subject to subsection (b) of this section, nothing

13 in this chapter shall affect the authority of any management

14 official of any agency—

15 ‘*(1) to determine the mission, budget, organiza- 

1® Urn, number of employees, and internal security prac- 

1*̂  tices of the agency; and

1® **(2) in accordance with applicable laws—

1® **(A) to direct employees;

20 *^(B) to assign work, to make determinations

with respect to contracting out, and to determine 

the personnel by which agency operations shall be 

conduct^; and
“ (C )  to take whatever actions may be necessary

21

24

1 to carry out the agency mission during national

2  emergencies.

3 ‘*(b) Nothing in this section shall preclude any agency

4  and any labor organization from negotiating—

5 *‘ (1 ) procedures which management officials of the

6 agency will observe in exercising their authority to deter-

7 mine the mission, budget, organization, number of emr

8 ployees, and internal security of the agency, or

9 **(2) appropriate arrangements for employees ad-

10 versely affected by the exercise of the authority described

11 in subsection (a) of this section by such management

12 officials.

13 ^^SUBCHAPTEB II-R IG H T S  AND DUTIES OF

14 AGENCIES AND LABOR ORGANIZATIONS

15 «§ 7111, Exclusive recognition of labor organizations

16 **(a) Exclusive recognition shall be accorded to a labor 

1*̂  organization which has been selected by a majority of em- 

1® ployees in an appropriate unit who participate in an deo-

19 tion in conformity with the requirements of this chapter.

20 *‘ (h) (1 ) If a petition is filed with the Authority—

21 “ (A ) by any person alleging—

22 “ (i) in the case of an appropriate unit for

23 which there is no exdvsive representative that 30

24 percent of the employees in the approprieOe unit wish
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to he represented for the purpose of colleoiive bar

gaining by an exclusive representative, or

'*(ii) in the case of an 'appropriate unit for 

which there is an exclusive representative that 30 

percent of the employees in the unit allege that the 

exclusive representative is no longer the representa

tive of the majority of the employees in the unit; or 

‘^(B) by any person seeking clarificatum of, or 

an amendment to, a certification then in effect or a matter

806

3

4

5

6

7

8

9

10

11 the Authority shall investigate the petition, and if it has

12 reasonable cause to believe that a question of representation

13 exists, it shall provide an opportunity for a hearing (for 

which a transcript shaU be kept) after reasonable notice. Ex-

!•'> cept as provided under subsection (e) of this section, if the 

Authority finds on the record of the hearing that a 

question of representation exists, the Authority shall, subject 

to paragraph (2 ) of this subsection, conduct an election on 

the question by secret ballot and shall certify the results

20 thereof. An election under this subsection shall not be c<m-

21 ducted in any appropriate unit or in any subdivision thereof

22 within which, in the preceding 12 calendar months, a valid

23 election under this subsection has been held.

2̂  “ (2 ) (A ) If, after the 45-day period beginning on the

3

4

5

6

7

8 

9

10

date on which the petUum is fUed pursuant to paragraph (1 ) 

of this subsection, unresolved issues exist concerning—

‘*(i) the appropriateness of the unit in accordance 

wUh section 7112 of this title;

the eligtbUity of one or more emphyees to 

vote in the proposed ekcticn; or

"(in ) other matters determined by the Authority 

to be relevant to the election; 

the Authority shaU direct an election by secret baOoi in 

the unit specified in the petition and announce the results

11 thereof.

12 ‘*(B) After cmdwcting an election under subparagraph

13 (A ) of this paragraph, the Authority shaU expedite the

14 resolution of any disputed issues described in subparagraph

15 (A ) of this paragraph. I f the Authority determines that

16 matters raised by the disputed issues did not affect the outcome

17 of the dection, the Authority shaU certify the results of the

18 dection. I f the Authority determines that the matters affeOed

19 the outcome of the dection, it shall conduct a new election

20 by secret bdlot in accordance with such requirements as are

21 appropriate on the basis of its determination, and shaU certify

22 the results thereof.

23 ‘ ‘ (c) A labor organization which^

24 “ (1) has been designated by at least 10 percent
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1 of the employees in the unit specified in any petition

2 filed pursuant to subsection (b) of this section;

 ̂ *'(2) has submitted a valid copy of a current or

4  recently expired collective bargaining agreefnent for

5 the unit; or

6 “ (3) has submitted other evidence that U is the

7  exclusive representaHve of the employees involved;

8 may intervene with respect to a petition filed pursuant

9 to subsection (b) of this section and shaR be placed on the

10 ballot of any election under such subsection (b) with respect

11 to the petition.

12 *'(d) The Authority shall determine who is eligible to

13 vote in any dection under this section and shall establish

14 rules governing any such dection, which shaU include rules

15 allowing employees eligible to vote the opportunity to choose— 

.16 “ (1) from labor organizations on the ballot, that

17 labor organization which the employees wish to have rep-

18 resent them; or

19 **(2) not to be represented by a labor organization.

20 In any dection in which no choice on the ballot receives

21 a majority of the votes cast, a runoff dection shaU be con-

22 ducted between the two choices receiving the highest number

23 of votes. A labor organization tuAtcA receives the majority

307

 ̂ of the votes cast in an dection shall be certified by the

2 Authority as the exclusive representative.

3 “ (e) The Authority^may, on the petition of a labor or- 

 ̂ ganization, certify the labor organization as an exclusive

representative—

308

‘*(1) if, after investigation, the Authority deterri

that the conditions for a free and untrammeled dection 

under this section cannot be established because the agency 

involved has engaged in or is engaging in an unfair labor 

practice described in section 7116 (a) of this title; or 

“ (2) if, after investigation, the Authority deter

mines that—

*'(A) the UAor organization represents a via- 

jority of employees in an appropriate unit;

“ (B) the majority status was achieved with

out the benefit of any unfair labor practice described 

in section 7116 of this title;

“ (C) no other person has filed a petition for 

recognition under subsection (b) of this section or 

a request for intervention under subsection (c) of 

this section; and

*‘ (D) no other question of representation exists 
in the appropriate unit.

‘'(f) Any labor organization described in section 7103

25 (a) (16) (B ) (U) of this title may petiiion for an dection for

O i
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2

3

4

5

6

7

8 

9

10

11

12

13

1-t

15

16

17
18

19

20 

21 

22

23

24

25

1 the determincAion of that labor organttaiion as the exolueive 
npreaentaHve of an appropriate unit.

‘*(g) A labor organization seeking exclusive recognition 

shall submit to the Authority and the agency involved a 

roster of its officers and representatives, a copy of its con

stitution and bylaws, and a statement of its objectives.

“ (h) Exdusive recognition shall not be accorded to a 

labor organization—

**(1) if the Authority determines that the labor orga

nization is subject to .corrupt influences or influences 

opposed to democratic principles;

“ (2) in the case of a petition fUed pursuant to 

subsection (b )(1 ) (A )  of this section, if there is not cred

ible evidence that at least 30 percent of the employees in 

the unit specified in the petition wish to be represented 

for the purpose of collective bargaining by the labor

“ (3) if there is then in effect a lawful written 

collective bargaining agreement between the agency in

volved and an exclusive representative (other than the

any employees included in the unit specified in the petition, 

unless—

**(A) the collective bargining agreement has 

been in effect for more than 3 years, or

1 “ (B) the peOtUm for exclusive recognition is

2 fUed during the 4r̂ nonth period which begins on the

3 180th day before the expiration daU of the coJUctive

4 bargaining agreement; or

5 * (̂4) if the Authority has, within the previous 12 

Q calendar months, cond/ucUd a secret baUot election in-

7 voUnng any of the employees in the unit described in

8 any petition under this section and in such election a

9 majority of the employees voting chose a labor organiza-

10 tion for certification as the unites exclusive representative

11 or chose not to be represented by any labor organization.

12 *‘ (i) Nothing in this section shaU be construed to prohibit

13 the waiving of hearings by stipulation for the purpose of a 

J4 consent election in conformity with regulations and rules or

15 decisions of the Authority.

16 “ §7J12. Determination of appropriate units for labor

17 organuation representation

18 “ (a) (1) The Authority shaU determine the appropriate-

19 ness of any unit. The Authority shall determine in each case

20 whether, in order to ensure employees the fullest freedom in

21 exercising the rights guaranteed under this chapter, the ap-

22 propriate unit should be established on an agency, plant, in-

23 staUation, functional, or other basis and shall determine any

24 unit̂  to be an appropriate unit only if the determination

25 wtK ensure a dear and identifiable community of interest

O i
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1 amon  ̂ the employees in the unit and will promote effective

2 dealings with, and efficiency of the operations of, the agency

3 involved.

4 **(b) A unit shall not be determined to he appropriate

5 under this section solely on the basis of the extent to which

6 employees in the proposed unit have organised, nor shall a

7 unit be determined to be appropriate if it includes—

''(1),except as provided under section 7136(a)(2)

of this tide, any management official or supervisor, ex

cept that, with respect to a unit a majority of which is 

composed of firefighters or nurses, a unit which indudes 

both supervisors and employees may be considered 

appropriate;

“ (2) a confidential employee;

“ (3) an employee engaged in personnd work in 

other than a purely clerical capacity;

“ (4) an employee engaged in administering the
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a

9

10

11

12

13

14 

J5 

16

17

18

19

20 

21 

22 

23

“ (S) both professional employees and other em

ployees, unless a majority of the profession^ employees 

vote for inclusion in the unit;

“ (6) any employee engaged in intelligence, counter

intelligence, investigative, or security work which direcUy 
affects national security; or

**(7) any employee primarily engaged tn investiga-

1

2

3

4

5

6

7

8 

9

10

11

12

13
14

15

16

17

18

19

20 

21 

2 2 '

23
24

tion or audit furwtions relating to the work of individuals 

employed by an agency whose duties directly affect the in

ternal security of the agency hut only if the functions 

are undertaken to insure that the duties are discharged 

honestly and with integrity.

‘Yc) Two or more units which are in an agency and for 

which a labor organization is the exclusive representative by 

reason of elections within each of the units shall be consoli

dated into a single larger 4nit if the Authority considers the 

larger unit to he appropriate. The Authority shall certify the 

hbor organization as the exclusive representative of the new 
larger unit.

*‘ (d) In the case of the reorganization of one or more 

units for which, before the reorganization, a labor organizor 

tion was the exclusive representative of any such unit, the 

labor organization shaU continue to be the exclusive rep

resentative for each such unit until new elections are held or a 

period of 45 days has elapsed, whichever first occurs.

**§ 7113. National consultation rights

(a)(1) If, in connection with any agency, no labor 

organization has been accorded exclusive recognition <m an 

agency hasis, a labor organization which is the exdusive rep

resentative of a suhstanOal number of the employees of the 
agency, as determined in accordance with criteria prescribed

312
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j  by the Authority, ahaU be granted national consultation rights

2 by the agency. National consultation rights shall terminate

3 when the labor organization no longer meets the criteria prer 

4* scribed by the Authority. Any issue relating to any labor 

5 organization's eligibility for, or continuation of, national 

g consultation rights shall be subject to determination by the

7 Authority.

8 ''(b)(1) Any labor organization having national con-

9  sultation rights in connection with any agency under subsec- 

10 iion (a) of this section shall—

^'(A) be informed of any change in conditions of 

employment proposed by the agency, and

**(B) shall he permitted reasonable time to present 

its mews and recommendations regarding the changes. 

'̂(2) If any views or recommendations are presented 

16 under paragraph (1 ) of this subsection to an agency by any 

1*7 lahor organization^

'*(A) the agency shall consider the views or recom- 

mendations before taking final action on any matter with 

respect to which the views or recommendations are 

presented; and

“ (B) the agency shall provide the labor organization 

a written statement of the reasons for taking the final 

actum.
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**(c) Nothing in this section shall he construed to limit 

the right of any agency or exclusive representative to engage 

in collective bargaining.

7114. Representation H ^ s and duties 

•‘ (a)A\

sive recognition is the exduMve repre 

in the unit it represents and is entitled to act for, and negotiate 

collective bargaining agreements covering, all employees in 

the tmit. An exclusive representative is responsibie for rep

resenting the interesU of aU employees in the unit it repre

sents unthout discrimination and imthout regard to labor 

organization membership. An exdusive represenMxoe of 

an appropriate unit in an agency shall be given the oppor

tunity to be represented atr—

‘^ 1) any discussion between one or more represenir 

atives of the agency and one or more employees in the 

unit or their representatives concerning any grievance, 

personnel policy or practice, or other conditions of em

ployment; or

‘‘ (2) any discussion between an employee in the unit 

and a representative of the agency if the employee rea

sonably helieoes that the employee may be the subject of 

disciplinary action.

Any agency and any exclusive representative of any approprtr 

ate unit in the agency, through appropriate representatives,
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1 shaU meet arid negotiate in good faith for the purpose of ar-

2 riving at a collective bargaining agreement. The rights of an

3 exclusive representative under the preceding provisions of this

4  subsection shall not be construed to preclude an employee from

5 being represented by an attorney or other representative, other

6 than the exclusive representative, of the employee's own choos-

7 ing in any appeal action under procedures other than pro-

8 cedures negotiated pursuant to this chapter.

9 *‘ (b) The duty of an agency and an exclusive repre-

10 sentative to negotiate in good faith under subsection (a)

11 of this section shall include the obligation—

12 “ (1) to approach the negotiations with a sincere

13 resolve to reach a isoUectwe bargaining agreement;

14 “ (2) to be represented at the negotiatums by duly 

1̂ 5 authorized representatives prepared to discuss and nego-

16 tiate on any conditions of employment;

17 ‘*(3) to meet at reasonable times and convenient

18 places as frequently as may be necessary, and to avoid 

29 unnecessary delays;

20 in the case of an agency, to furnish to the

21 exdusive representative involved, or its authorized repre-

22 sentative, upon request and, to the extent not prohibited

23 by law, data which is normally maintained by the agency

24 in the regular course of business, and which is reason-

25 tMy available and necessary for fuU and proper dia-
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1 cussion, understanding, and negotiation of subjects within

2 the scope of collective bargaining; and

3 “ (5) if agreement is reached, to execute on the

4  request of any party to the negotiation a written docu-

5 ment embodying the agreed terms, and to take such

6 steps as are necessary to implement such agreement.

7 **§ 7115. Allotments to representatives

8 “ (a) If an agency has received from an employee in

9 an appropriate unit a written assignment which authorizes

10 the agency to deduct from the pay of the employee amounts

11 for the payment of regular and periodic dues of the exclusive

12 representative of the unit, the agency shall honor the assign-

13 ment and make an appropriate allotment pursuant to the

14 assignment. Any such allotment shall be made at no cost to

15 the exchmve representative or the employee. Except as pro- 

IQ vided under subsection (b) of this section, any such assign-

17 ment may not be revoked for a period of 1 year.

18 **(b) An allotment under subsection (a) of this section

19 for the deduction of dues unth respect to any employee shaU

20 terminate when—

21 “ (1) the agreement between the agency and the

22 exclusive representative involved ceases to be applicable

23 to employee; or

24 “ (2)  the employee is suspended or expeHed from

25 membership in the exclusive representaiive.
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1  ( c ) (1 )  Subject to paragraph (B ) of this subsection,

2 if a petUion has been filed tvUh the AiUhonty by a labor
3 organization alleging that 10 percent of ihs employees in an

4 appropriate unit in am, agency have membership in the labor

5 organization, the AuthorUy ahaU investigate the petition to

6 determine its validity. Upon certificatim by the Authority

7 of the validity of the petition, the agency ahaU have a duty to

8 negotiate with the labor organization aolely concerning the

9 deduction of dues of the labor organization from the pay of

10 the members of the labor organization who are employees in the

11 unit and who make a voluntary allotment for such purpose.

12 '̂(2) (A) The provisions of paragraph (1) of this sub-

13 section shaU not apply in the case of any appropriate unit for 

M which there is an exclusive representative.

15 *̂ (B) Any agreement under paragraph (1) of this

16 subsection between a labor organization and an agency with

17 respect to an appropriate unit shall be nuU and void upon

18 the certification of an exclusive representative of the unit.

19 “ § 7116. Unfair labor practices

20 ‘*(a) For the purpose of this chapter, it shaU be an un-

21 fair labor practice for an agency—
22 “ (1) to interfere with, restrain, or coerce any .m-

23 phyee in the exercise by the employee of any right

24 under this chapter;
25 “ (2) to encourage or discourage membership in any

3
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21 

22

23

24

25

io W  orgMizalitm by dacrwrinaOm in with

hiring, tenure, pramoOm, or other emdUUnu of 

employment;

“ (3) to sponsor, control, or otherwise assist any 

labor organizatum, other than to furnish, upon request, 

customary and routine services and facilities if the serv

ices and faeUiUea are also furnished on an impaHial 

basis to other labor organizations having equivalent 

status;

*‘ (4) to discipline or discriminate against an emr 

ployee because the employee has filed a complaint, affir 

davU, or petition, or has given any information or testv-

‘•(S) to refuse to consuU, confer, or negoHate in 

good faith with a labor organization as required by this

‘*(6) to fad or refuse to cooperate in impasse pro

cedures and impasse decisions as required by this

*^(7) to prescribe any rule or regulation wMdi re

stricts the scope of collective bargaining permitted by this 

chapter or which is in conflict with any applicable coir 

lective bargaining agreement; or

**(8) to otherwise faU or refuse to comply with any 

provision of this chapter.
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1 “ (b) For the purpose of this chapter, it shall be an 1

2 unfair labor practice for a labor organizationr- 2

3 "(1) to interfere with, restrain, or coerce any em 3

4 ployee in the exercise by the employee of any right 4

5 under this chapter; 5

6 "(2) to cause or attempt to cause an agency to 6

7 discriminate against any emphyee in the exercise by 7

8 the employee of any right under this chapter; 8

9 *'(3) to coerce, discipline, fine, or attempt to coerce 9

10 a member of the labor organization as punishment, re 10

11 prisal, or for the purpose of hindering or impeding the 11

12 member's work performance or productivity as an 12

13 employee or the discharge of the member̂ s duties as an 13

14 emphyee; 14

15 "(4) to discriminate against an emphyee with re 15

16 gard to the terms or c&nditions of membership in the labor 16

17 organization on the basis of race, color, creed, national 17

18 {yrigin, sex, age, 'preferential or nonpreferential dvil 18

19 service status, political affiliation, marital status, or 19

20 handicapping condition; 20

21 "(5) to refuse to consult, confer, or negotiate in 21

22 good faith with an agency as required by this chapter; 22

23 “ (6) to faU or refuse to cooperate in impasse pro 23

24 cedures and impasse decisions as required by this 24

25 chapter; 25

‘ ‘ (7) to call or engage in a strike, work stoppage, 

or slowdoum, or to condme any smh activity hy failing 

to take action to prevent or stop such activity; or

“ (8) to otherwise fail ©r refuse to comply with any 

provision of this chapter.

'*(c) For the purpose of this chapter it shall he . an 

unfair labor practice for an exclusive representative to deny 

membership to any employee in the appropriate unit repre

sented by such exclusive representative except for failure—

(1 ) to meet reasonable occupational standards uni

formly required for admission, or

(2 ) to tender dues uniformly required as a condi

tion of acquiring and retaining membership.

This subsection does not preclude any labor organization from 

enforcing discipline in accordance vnth procedures under its 

constitution or bylaws to the extent consistent with the provi- 

sums of this chapter.

"(d) Issues which may properly be raised under—

'‘ (1) an appeals procedure prescribed by or pur

suant to law; or

“ (2) any grievance procedure negotiated pursuant 

to section 7121 of this title; 
may, at the election of the aggrieoed paHy, be raised either— 

(A) under such appeals procedure or such grievance 
procedure, as appropriate; or
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1 (B) if applicable, under the procedure for reaolving
2 complaints of unfair labor practices under section 7118

3  of this title.

4  An election under the preceding sentence shall he made at

5 such time,and in such manner as the Authority shall prer

6 scrifte. Any d^nsion under subparagraph (B ) of this suh-

7 section on any such issue shall not be construed to he a deter-

8 minaUon of an unfair labor practice under this chapter or

9 a precedenJt for any such determination.

10 7117. Duty to bargain in good faith; compelling need

11 “ (a)(1)  Subject to paragraph (2) of this subsection,

12 the duty to bargain in good faith shall, to the extent not

13 inoonsistent with Federal law, extend to matters which are 

the subject of any rule or regulation which is not a Qovem-

15 ment-wide rule or regulation.

16 “ (^) ^  bargain in good faith shall, to the

17 extent not inooTisistent with Federal law, extend io matters

18 which are the subject of any OovemmenJtHwide rule or regu-

19 lation for which the AuUwrity has determined under sub-

20  section (h) of this section that no compelling need (as

21 determined under regulations prescribed by the Authority)

22 exists.

23  ”  (b)(1) In any case nf coUecHve bargaining in which

24  an exclusive representative alleges that no oompeUiTig need

25 exists for any Government-wide rule or regulation which is

3

4

5

6

7
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9
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20 

21 
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23

24

25

then in effect and which governs any maUer at issue in such 

collective bargaining, the Authority shall determine under 

paragraph (2 ) of this subsection, in accordance with regular 

Hons prescribed by Ike Authority, whether sueh a compelling
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“ (2) For the purpose of this section, a compiling need 

shall be determined not to exist for any rule or regulation 

only if ̂

‘*(A) the agency which issued the rule or regular 

tion informs the Authority in writing that a compelling 

need for the rule or regulation does not exist; or

‘'(B) the Authority determines, after a hearing 

under this section, that compelling need for the rule or 

regulation daes not exist.

‘*(3) Any hearing under this subsection shaU be expe

dited to the esient praoticdble and shall not indude the Gen

eral Counsel as a party.

“ (4) The agency which issued the rule or regulation 

shall be a necessary party at any hearing under this

**§ 7118. Prevention of unfair labor practices

** (a)(1) If an agency or labor organization is charged 

by any person with having engaged in or engaging in an 

unfair labor practice, the General Counsel shall investigate 

the charge and may issue and cause io be served upon the



2 agency or labor organization a complaint. In any case in

2 whixih the General Counsd does not issue a complaint be-

3 cause the charge fails to state an unfair labor practice, the

4  General Counsel shall provide the person making the charge

5 a written statement of the reasons for not issuing a complaint.

6 '"(2) Any complaint under paragraph (1 ) of this sub-

7 section shall contain a notice—

8 of the charge;

9 ''(B) that ahearinguM he held before the Authority

10 (or any member ^lereof or before an individual em~

11 ployed by the Authority and designated for such pur-

12 pose); and

13 ‘Y C) of the time and pla ê fixed for the hearing.

14 “ (3) The labor organization or agency involved shall

15 have the right to fUe an answer to the original and any

16 amended complaint and to appear in person or otherwise and

17 give testimony at the time and place fixed in the complaint

18 for the hearing.

19 '*(4) (A) Except as provided in subparagraph (B ) of

20 Uiis paragraph, no complaint shall be issued based on any

21 alleged unfair labor practice which occurred more than 6

22 months before filing of the charge with the Authority.
23 ''(B) If the General Counsd determines that the person
24 fiJing any charge was prevented from filing the charge
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1 during the 6-month period referred to in subparagraph

2  (A ) of this paragraph by reason of—

3 *'(i) any failure of the agency or labor organization

4  against which the charge is made to perform a duty

5 owed to the person, or

6 ‘̂ (ii) any concealment which prevented discovery of

7 the alleged unfair labor practice during the 6-month

8 periad,

9 the General Counsel may issue a complaint based on the

10 charge if the charge was filed during the 6-month period

11 beginning m the day of the discovery by the person of the

12 alleged unfair labor practice.

13 *'(5) The Authority (or any member thereof or any 

individual employed by the Authority and designated for 

such purpose) shall conduct a hearing on the complaint not 

earlier than 5 days after the date on which the complaint is 

served. In the discretion of the individual or individuals con- 

ducting the hearing, any person involved may be allowed to 

intervene in the hearing and to present testimony. Any such

^  hearing shall, to the extent practicable, be conducted in ac- 

cordance with the provisions of subchapter II of chapter 5

^  of this title, except that the parties shall not be bound by
^  rules of evidence, whether statutory, common law, or adopted

^  by a court. A transcript tkaU be kepi of the hearing. A fter
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2
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1 8uch a hearing the Authority, in its discretion, may upon no
tice receive further evidence or hear argument.

“ (6) If the Authority (or any member thereof or any 

individual employed hy the Authority and designaUd for 

such purpose) determines after any hearing <m a complaint 

under paragraph (5 ) of this subsection that the preponder

ance of the evidence received demonstrates that the agency 

or labor organization named in the complaint has engaged 

in or is engaging in an unfair labor practice, then the in

dividual or individuals conducting the hearing shall state 

in writing their findings of fact and shall issue and cause to 

be served on the agency or labor organization an order—

‘ ^*(A) to cease and desist from any such unfair labor 

practice in which the agency or labor organization is

“ (B) directing that a collective bargaining agree

ment he amended and that the amendments be given 

retroactive effect;

“ (C) requiring an award of reasonable attorney

fees;

“ (D) requiring reinstatement of an employee with 

backpay, together with interest therem; or

“ (E) including any combination of the actions 

described in suhparagi*aphs (A ) through (D ) of this

1 paragraph or mch oOier action wiU carry out Oî pur-

2  pose of this chapter.
3 If any such otder requires reinstatement of an emphy^ wiOi

4 backpay, backpay may be required of the agency (as pro-

5 videdin section 5696 of this tiUe) or of the labor organizor

6 turn, as the case may be, which is found to hive engaged in

7 ihe unfair labor practice involved.

8 “ (7) I f the individual or individwds conducting the

9 hearing determine that the prepondera/r^ of the emdence

10 received faila to demcnstrate that the agency or labor organir

3̂ 26

11 zation named in the complaint has engaged in or is engaging

12 in an unfair labor practiee, the indM wd or individuals

13 shall state in writing their findings of fact and shaU issue an

14 order dismissing the complaint.

11 ‘*(b) In connection wUh any matter before the AtUhcr-

16 ity in any proceeding under this secUon, the Authority may

17 request from the Director of the Office of Personnel Manr

18 agement an opiniop, concerning the proper interpretation of

19 rules, regulations, or other policy directives issued by the

20 Office of Personnel Management. Any ifderpretalwn under

21 the preceding sentence shaU be advisory in nature and duiU 

- 22 fiQt- J)e binding on the Authority.

23 «§ 7119. Negotuaion impasses ; Federal Service Impasses

24 Panel

25 ‘*(a) The Federal Mediation and Conciliaiion Service



1 shall promde services and assistaiice to agencies and exclusive

2 representatives in the resolution of negotiation impasses. The

3 Service shall determine under what circumstances and in

4 u)hat manner it shall provide services and assistance.

5 *‘ (b) If voluntary arrangements, including the services

6 of the Federal Mediation and Conciliation Service or any

7 other third-party mediation, fail to resolve a negotiation
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9 “ (1) either party may request the Federal Service

10 Impasses Panel to consider the matter, or

11 *̂ (2) the parties may agree to adopt a procedure

12 for binding arhitraticn of the negotiation impasse.

13 “ (c)(1) The Federal Service Impasses Panel is an

14 entity within the Authority, the function of which is to pro-

15 vide assistance in resolving negotiation impasses between

16 agencies and exclusive representatives.

17 ‘*(2) The PandshaUbe composed of a Chairman and at

18 least six other members, who shall be appointed by Uie Presi-

19 dent, solely on the basis of fitness to perform the duties and

20 functions involved, from among individuals who are far

21 miliar unth Government operations and knowledgeable in

22 labqr-management relations.

23 ‘*(3) Of the original members of the Panel, 2 members

24 shall be appointed for a term of 1 year, 2 members shaU be

appall ed for a term of 3 years, and the Chairman and the

1 remaining members shall be appointed for a term of 5 years.

2 Thereafter each member shaU be appointed for a term of 5

3 years, except that an individual chosen to fU a vacancy shall

4 be appointed for the unexpired term of the member rephced.

5 Any member of the Panel may be removed by the President.

6 “ (4) The Panel may appoint an Executive Director

7 and any other individuals it may from time to time find

8 necessary for the proper performance of its duties. Each

9 member of the Panel who is not an employee (as defined in

10 section 2105 of this title) is entitled to pay at a rate equal

11 to the daily equivalent of the maximum annual rate of basic

12 pay then currently paid under the General Schedule for each

13 day he is engaged in the performance of official business of

14 Uie Panel, including travel time, and is entitled to travel

15 expenses as provided under section 5703 of this tide.

16 ‘^ 5 ) (A )  The Panel or Us designee shcM promptly 

investigate any impasse presented to it under subsection (b) 

of this section. The Panel shall consider the impasse and shaU

19 eithcr-

20 ‘Y t; recommend to the parties procedures for the

21 resolution of the impasse; or

22 assist the parties in resolving through what-

23 ever methods and procedures, induding factfinding cmd

32d
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2 “ (B) I f  the partieB do not arrive at a aettlemerU after

2 a38iatance by the Panel under subparagraph (A ) of this

3 paragrctph, the Panel may—

4  *'(i) hold hearings;

5 ‘Y n / administer oaths, take the testimony or deposi- 

Q Hon of any person under oath, and issue subpmas as 

rj provided in section 7133 of this title; and

8 “ (Hi) take whatever action is necessary and not

9 inconsistent with this chapter to resolve the impasse.

10 ‘YC) Notice of any final action of the Panel under this

11 section shall be promptly served upon the parties, and the

12 action shall be binding on such parties during the term of the

13 agreement, unless the parties agree otherwise.

14 **§ 7120. Standards of conduct for labor organixations

15 **(a) A labor organization representing or seeking to

16 represent employees pursuant to this chapter shall adopt,

17 maintain, and enforce governing requirements containing

18 explicU and detailed provisions to which U shall subscribe,

19 which include provisions fo i^

20 '*(1) ihe maintenance of democratic procedures

21 and practices, including—

22 “ (A) provisions for periodic elections to be

23 conducted subject to recognized safeguards, and

24 ‘Y 5 ;;

25 of individual members to—
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15

16
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23

*‘ (i) participate in the affairs of the labor 

organisation,

“ (ii) fair and equal treatment under the

“ (Hi) fair process in disciplinary proceed- 

ingt;

“ (2) the prohibition of business or financial inter

ests on the part of labor organization officers and agents 

which conflict with their duty to the organization and its 

members; and

“ (B) the maintenance of fiscal integrity in the 

conduct of the affairs of the labor organization, indud- 

ing provisions for accounting and financial controls and 

regular financial reports or summaries to be made avail

able to its members.

“ (b) This chapter does not authorize participation in 

the management of a labor organization or acting as a rep

resentative of a labor organization my a management official 

or a supervisor, except as specifically provided in this chap

ter, or by an employee if the participation or actioity 

would result in a conflict or apparent conflict of interest or 

would otherwise be incompatible with law or ivith the official
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1 ^mBCHAPTER 111—GRIEVANCES 1 cedure shall be subject to binding arbitration which

2 “ § 7121. Grievance procedures 2 may be invoked by either the exclusive representative

3 ‘ '(a) Any collective bargaining agreement shall provide 3 or the agency.

4 procedures for the settlement of grievances, including ques 4 “ (c) Any party to a collective bargaining agreement

5 tions of arbitrability. Any employee who has a grievance and 5 aggrieved by the failure, neglect, or refusal of the other

6 who is covered by a collective bargaining agreement applies 6 party to proceed to arbitration pursuant to the negotiated

7 may elect to have the grievance processed under a procedure 7 grievance procedure provided in the agreement may file a
8 negotiated in accordance with this chapter. 8 petition in the appropriate United States district court
9 “ (b) Any negotiated grievance procedure referred to in 9 requesting an order directing that arbitration proceed pur

10 subsection (a) of this section shall—. 10 suant to the procedures provided therefor in the agreement.
11 ‘Y1) be fair and simple. 11 The court shall hear the matter without jury, expedite the
12 “ (2) provide for expeditious processing, and 12 hearing to the maximum extent practicable, and issue any
13 “ (3) include procedures that— 13 order it detepnines appropriate.
14 **(A) assure an exclusive representative the 14 ''(d) The preceding subsections of this section shall not
15 right, in its own behalf or on behalf of any employee 15 apply with respect to any grievance concerning—
16 in the unit represented by the exclusive representa 16 “ (1) any claimed violation of subchapter III of
17 tive, to present and process grievances; 17 chapter 73 of this title (relating to prohibited politicdl
18 “ (B) assure such an employee the right to pre 18 activities);
19 sent a grievance on the employee's own behalf, and 19 “ (2) retirement, life insurance, or health insurance;
20 assure the exclusive representative the right to be 20 or
21 present during the grievance proceeding; and 21 *‘ (3) a suspension or removed under section 7532
22 “ (C) provide that any grievance not satisfac 22 of this m e.
23 torily settled under the negotiated grievance pro- 23 ''(e) The processing of a grievance under a procedure

24 negotiated under this chapter shall not limit the right of
25 ,an aggrieved employee to request the Equal Employment

o>



1 Opportunity Commiaaion to revxew a final decision under
2 the procedure—

3 “(1) pursuant to section 3 of Reorganization Plan

4  Numbered 1 of 1978; or

5 **(2) where applicable, in such manner as shall

6 otherwise he prescribed by regtdation by the Equal

7 Employment Opportunity Commission.

8 **§ 7122. Exceptions to arbitral awards

9 ''(a) Either party to.arbitration under this chapter may

10 /Me wUh the Authority an exoepHon to any arbitrator's award

11 pursuant to the arbitration. If upon review the AuthorUy

12 finds that the award is deficient because—

**(1) it is contrary to any law, rule, or regulation; 

‘*(2) it was obtained by corruption, fraud, or other

misconduct;

*‘ (3) the arbitrator exercised particMty in making 
the award; or

'*(4) the arbitrator exceeded powers granted to the 

arbUrator;

20 the Authority may take such action and make such recom-

21 mendations concerning the award as it considers necessary,

22 consislent with applicable laws, rules, or regulations.

23 **(b) If no exception to an arbitrator's award is filed

24 under M iection (a) of this section during the 60-day period

25 beginning on the daU of such award, the award shall be final
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and binding. An agency ahatt take the actions required by 
an arbitrator's final award. The award may indude the pay

ment of backpay (as provided in section 5596 of this tide) 

together unth interest thereon.

**§ 7123. Judicial review; enforcement

“ (a) Any person aggrieved by a final order of the 

Authority wnder—

“ (1) section 7118 of this tide (involving an unfair
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“ (2) section 7122 of this tUle (involving an award 

by an arbitrator); or

“ (3) section 7112 of this tide (involving an appro

priate unit determination), 

may, during the 60-day period beginning on the date on which 

the order was issued, institute an action for judicial review of 

the AuUioritjfs order in the United States court of appeals in 

the circuit in whic  ̂ the person resides or transacts business 

or in the United States Court of Appeals for the District 

of Columbia.

“ (b) The Authority may petition any appropriate 

United States court of appeals for the enforcement of any 

order of the Authority and for appropriate temporary rdief 

or restraining order.

**(c) Upon the filing of a petition under subsection (a) 

of this section for judicial review or under subsection (b) of



1 this section for enforcement, the Authority shall file in the

2 court the record in the proceedings, as provided in section

3 2112 of title 28. Upon the filing of the petition, the court

4 shall cause notice thereof to be served to the parties involved,

5 and thereupon shall have jurisdiction of the proceeding and

6 of the question determined therein and may grant any tern-

7 porary relief (including a temporary restraining crdsr) it

8 considers just and proper, and may make and enter a decree

9 affirming and enforcing, modifying and enforcing as so mod-

10 ified, or setting aside in whole or in part the order of the

11 Authority. The filing of a petition under subsection (a) or

12 (b) of this section shall not operate as a stay of the Author-

13 iti/s order unless the court specifically orders the stay. Review

14 of the Authority's order shall be on the record in accordance

15 with section 706 of this title. Xo objection that has not been

16 urged before the Authority, or its designed, shall be considered

17 by the court, unless the failure or neglect to urge the objection

18 is excused because of extraordinary circumstances. The findr

19 ings of the Authority with respect to questions of fact, if

20 supported by substantial evidence on the record considered

21 as a whole, shall be conclusive. If any person applies to the

22 court for leave to adduce additional evidence and shows to

23 the satisfaciion of the court that the additional evidence is

24 material and that there were reasonable grounds for the fail-

25 ure to adduce the evidence in the hearing before the Author-
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1 ity, or its designee, the court may order the additional evidence

2 to be taken before the Authority, or its designee, and to be

3 made a part of the record. The Authority may modify its

4 findings as to the facts, or make new findings by reason of

5 additional evidence so taken and filed. The Authority shall

6 file its modified or new findings, which, with respect to ques-

7 tions of fact, if supported by substantial evidence on the

8 record considered as a whole, shall be conclusive. The Author-

9 ity shall file its recommendations, if any, for the modification

10 or setting aside of its original order. Upon the filing of the

11 record with the court, the jurisdiction of the court shall he

12 exclusive and its judgment and decree shall be final, except

13 that the judgment and decree shaU be subject to review by the

14 Supreme Court of the United States upon writ of certiorari

15 or certification as provided in section 1254 of title 28.

16 *‘ (d) The Authority may, upon issuance of a complaint

17 as provided in section 7118 of this title charging that

18 any person has engaged in or is engaging in an unfair labor

19 practice, petition any United States district court within

20 any district in which the unfair labor practice in question is

21 alleged to have occurred or in which such person resides or

22 transacts business for appropriate temporary rdief or re-

23 straining order. Upon the filing of the petition, the court shaU

24 cause notice thereof to be served upon the person, and there-

25 upon shaU have jurisdiction to grant any temporary rdief
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887
1 (inoluding a temporary restraining order) it conaidera just 1
2 and proper. 2
3 “SUBCHAPTER IV—ADMINISTRATIVE AND 3

4 OTHER PROVISIONS 4

5 “ § 7131, Reporting requirements for standards of conduct 5

6 “ The provisions of suhchapter III of chapter 11 of title 6

7 29 shall he applicable to labor organizations which have been 7

8 or are seeking to be certified as exclusive representatives un 8

9 der this chapter, and to the organizations* officers, agenJts, 9

10 10

11 tent to which the provisions would be applicable if the 11

12 agency were an emphyer under section 402 of tUle 29. In 12

13 addition to the authority conferred on him under section 438 13

14 of title 29, the Secretary of Labor shall prescribe regulations, 14
15 with the written concurrence of the Authority, providing for 15
16 simplified reports for any such labor organization. The Sec 16
17 retary of Labor may revoke the provision for simplified 17
18 reports of any such labor organization if the Secretary deter 18
19 mines, after any investigation the Secretary considers proper 19
20 and after reasonable notice and opportunity for a hearing. 20
21 that the purpose of this chapter and. of chapter 11 of title 29 21
22 would be served thereby. 22
23 7132, Official time ‘ 23
24 “ (a) Any employee representing an exclusive repre 24
25 sentative in the negotiation of a coUective bargaining agree- 25

“ (c) Except 08  provided in subsection (a) of this seo-

“ (1) any employee representing an exdusive repre- 

tative, or

“ (2) in connection with any other matter covered

CD



1 shaU he granted official time in any amount the agency and

2 the exclusive representative involved agree to be reasonable,

3 necessary, and in the public interest.

4 7133. Subpenas

5 **(a) For the purpose of any hearing or investigation

6 which the Panel or the Authority, or any member of the Au-

7 thority or any individual employed by the Authority and

8 designated for such purpose, (hereinafter in this section re-

9 ferred to as the *issuer*) determines is necessary and proper

10 for the exercise of its responsibilities under this chapter, the

11 issuer shall at all reasonable times have access to, for the

12 purpose of examination and coping any evidence rdating

13 to the subject matter .of the hearing or investigation. The

l i  issuer may, on the application of any party or on its own inir 

If̂  tiaiive, issue subpenas requiring the attendance and testimony

16 of witnesses, the production and examination of any books

17 or papers (including those of the Federal Government to the

18 extent otherwise avaUabk under law), or any other evidence

19 relating to the hearing or investigation requested in any

20 swih application or considered by the issuer to be relevant.

21 WUhin 5 days after the service of a subpena on any person

22 requiring the production of any evidence the person may

23 petition the isstter to revoke, the subpena. The issuer shall 

2̂  revoke the subpena if in its opinion the eviderux sought 

25 under the subpena does not relate to any matter under oon-
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j  sideration in the hearing or investigation, or if in its opinion

2 the subpena does not describe with sufficient particularity the

4  **(b) In the case of contumacy or failure to obey a

5 subpena issued under subsection (a) of this section, the 

g United States district court for the judidxd district in which

7 the p&rson to whom the subpena is addressed resides or is

8 served may issue an order requiring the person to appear

9  at any designated place to testify or to produce documentary

10 or other evidence. Any failure to obey the order of the

11 court may be punished by the court as a contempt thereof.

12 “ (c) Witnesses appearing pursuant to a subpena issued

13 under subsection (a) of this section sAaW be paid the same fee 

and mileage allowances which are paid subpenaed untnesses

jp; in the courts of the United States.

16 persm shaU be excused from attending and

17 testifying or from producing books, records, correspondence, 

Ig documents, or other evidence in obedience to a subpena

19 under this section on the ground that the testimony or

20  evidence required of the person may tend to incriminate

21 or subject the person to a penalty or forfeiture, except that no

22 person shall be prosecuted or subjected to any penalty or

23 forfeiture for or on account of any transaction or other mat-

24 ter concerning which the person is compelled, after having

25 ctavmed pritAlege against self-^ncrimination, to testify or

o



1 produce eoidence, except that the person so testifying shall

2 not he exempt from prosecution and punishment for perjury

3  committed in so testifying,

4  **(e) Any person who shall willfuUy resist, preoetU,

5 impede, or interfere with any member of the Authority or

6 Panel or any individual employed by the Authority or Paml

7 in the performance of duties pursuant to this chapter shaU

8 be punished by a fine of not more than $5,000 or by im^ri»-

9 onment for not more than one year, or both.

10 “ § 7134. Compilation and publication of data

11 *'(a) The Authority shall maintain a file of Os proceed-

12 ings and copies of all available agreements and arbitration

13 decisions, and shall publish the texts of its decisions and the

14 actions taken by the Panel under section 7119 of this title.

15 “ (b) All files maintained under subsection (a) of this

16 section shall he open to inspection and reproduction in

17 accordance with the provisions of sections 552 and 552a of

18 this title.

19 “ § 7135. Regulations

20 “ The Authority, the Federal Mediation and Conciliathn

21 Service, and the Panel shall each prescribe rules and regular

22 tions to carry out the provisions of this chapter applicable to

23 each of them, respectively. The provisions of suhchapter II of

24 chapter 5 of this title shall be applicable to the isi

25 revision, or repeal of any such rule or regulation.

841
1  7136. Continuation of exuting laws, i

2  menta, and procedures

3  “ (a) Nothing cfmiained in this chapter shaU prediide-

4  “ (IJ the renewal or coniinualion of an exdvaioe

5 recoffnitum, certificatim of an exclusive representalvoe, 

or a lawful agr* I between an agency and an exdu- 

7  sive representative of Us employees, which is entered into

t ; or

“ (2) the renewal, continuation, or initial according 

inagemenJt officials or super-

6

10
11  msors represerded by labor organizations which historir

12 cally or iradiHonaUy represent management officials

13 or supervisors in private industry and which hold exdur

14  siw recognition for units of such officials or supervisors

15 in any agency on the effedvoe daU of this chapter.

16 “ (b) Pdicies, regulations, and procedures established

17 under and decisions issued under Exectdive Orders 114S1,

18 11616, 11686, 11787, and 11838, or under any other

19 Executive order, as in ejfect on the effective date of this

20 chapter, shall remain in full force and effect until revised

21 or reooked by the President, or unless superseded by specific

22 provisions of this chapter or by

23 issued pursuant to this chapter.” .



1 BACKPAY IN CA8E OF UNFAIR LABOR PRACTICES AND

2 GRIEVANCES

3 Sec. 702. Section 5596(b) of title 5, United States

4  God̂ t is amended io read as follows:

5 **(h) An employee of an agency who, on the basis of

6 a timely appeal or an administrative determination (includr

7  ing a decision relating to an unfair labor practice or a griev- 

g ance) is found by appropriate authority under applicable

9 law, rule, regulation, or collective bargaining agreement, to

10 have been affected by an unjustified or unwarranted personnel

11 oĉ ton which has resulted in the withdrawal or reduction of

12 aU or a part of the pay, allowances, or differentials of the

13 employee—

14 '*(1) is entitled, on correction of the peraonnd

15 action, to receive for the period for which the personnel

16 action was in effect—

17 **(A) an amount equal to all or any part of

18 the pay, alhwances, or differentials, as applicable,

19 which the employee normally would have earned or

20 received during the period if the personnel action

21 Iwd not occurred, less any amounts earned by the

22 employee through other employment during that

23 period;

‘'(B ) interest on the amount payable under 

subparagraph (A ) of this paragraph; and

"-(C) reasonable attorney fees and reason

able costs and expenses of litigation related to the 

personnel action; and

'"(2) for all purposes, is deemed to have performed 

service for the agency during that period, except that— 

“ (A ) annual leave restored under this para

graph which is in excess of the maximum leave 

accumulation permitted by law shall be credited to 

a separate leave account for the employee and shall 

be available for use by the employee within the time 

limits prescribed by regulations of the Office of 

Personnel Management, and

**(B) annual leave credited under subpara

graph (A ) of this paragraph but unused and still 

available to the employee under regulations pre

scribed by the Office shall be included in the lump

sum payment under section 5551 or 5552(1) of 

this title but may not be retained to the credit of the 

employee under section 5552(2) of this title.

22 J ôr the purpose of this subsection, 'grievance' and ‘collective

2 3  bargaining agreement' have the meanings set forth in section

24 7103 of this title , ‘unfair labor practice* means an unfair
25 labor practice described in section 7116 of this title, and *per-
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1 sonnet action' includes the omission or failure to take an

2 action or confer a benefit."
3 t e c h n ic a l  a n d  CONFOR3IINO AMENDMENTS

4 8 ec. 703. (a) Subchapter II of chapter 71 of tiiU 5,

5 United States Code, is amendedr-r

6 (1) by redesignating sections 7151 (as amended by

7 section 312 of this Act), 7152, 7153, and 7154 as sec-

8 Hons 7201, 7202, 7203, and 7204, respectively;

9 (2) by striking out the svhchapUr heading and

10 inserting in lieu thereof the following:

11 **Chapter 72—ANTIDISCRIMINATION; RIGHT TO

12 PETITION CONGRESS

^̂ SUBOHAPTER I—ANTIDISORIMINATION IN 
EMPLOYMENT

“Bae.
Antidiaorimination policy} minority recruitmerU program.

^̂ reOS. Marit<aatatus.
“7£W5. Bandioapping condition.

Other prohxbitiona.
^ ŜVBOHAPTER II—EMPLOYEES* RIGHT TO PETITION 

CONGRESS
Employeeŝ  right to petition Oongreaa:̂ }

13 and

14 (3) by adding at the end thereof the foThwing new

15 subchapter:

16 ^^SUBGHAPTER II—EMPLOYEES* BIGHT TO

17 PETITION CONGRESS

18 «§ 7211. Employees* nght to petition Congress

19 **The right of employees, individual or collectively, to

20 petition Congress or a Member of Congress, or to furnish

845 X to <4 CangruB. cr U, a conrnWfe

I  or ihertvf. may «o« be interfered vM  or denied.".

3 (bj The amlffeie for III of tUU 5. Umted State.

4 Code,itamndedbytlrikmgoiUr-
‘ Subpart P-Emploiiet RelatUm 

-------------------------------------------------------------------------------

5 and interting in Uea hereof
“Sttbpart P—Ubor-Mimagement m i Bmptoyee Jtelallone

Z 5 S K ?;
6 (2 ) Section 3302(2) of tiOe 5, Uniled State. Code, is

7 Code, i» amended by , 1 ^  out “and n s r  and «uerUng

8 in UtM (hereof “and 720^.

9  (c )(1 ) Section 2105(c)(1) of titU 5, United Stala

10 amended by OrVdngoî t •‘7152,7163" and imcm«g in m

II (hereof "7202, 720ff’ .
12 (3 ) SectioM 4540(c), 7212(a), and 9540(c) of m e

13 10, United Statee Code, are eadi amended by ttrOdng out

14 "7154 of title S ’ and inserting in Ueu thereof "7204 of titk

15 S".
16 (4)  Sectum 410(b)(1 ) of tiOe 39, United Stales Code,

n  i» amended by strUmg oat “cftopfer. 71 (employee fctiaes)"

18 and inserting in Ueu thereof the following: “ <*ajrter» 72 (an-

19 tidisorimnation; right to petition Congress)".

20 (5 ) Section 1002(g) of title 39, Umled States Code, is

21 amended by driking out "section 7102 of titU 5" and insert-

23 ing in lieu thereof "section 7211 of tiOe S ’.

34^

1

h-»
CO



347 348

1 (d) Section 5315 of title 5, United States Code, is 1 (B) chapters 51,53, and 55 of title 5, United States

2 amended by adding at Hie end thereof the foUowing clause: 2 Code;

3 “ (124) Chairman, Federal Labor Relations 3

4 Auihority:\ 4 order relating to rate of pay or pay practices with respect

5 (e) Section 5316 of such title is amended by adding at 5 to Federal employees.

6 the end thereof the foUowing clause: 6 (2) No provision of chapter 71 of title 5, United States

7 “ (145) Members, Federal Labor Relations Author 7 Code (as amended by thie tide), shaU be considered to limitr-

8 ity (2), and its General Counsel” , 8 (A ) any rights or remedies of employees referred to

9 MIBCBLLANE0U8 PB0VI8I0NB 9 in paragraph (1) of this subsection under any other pro

10 8 e c . 704. (a) Except as provided in subsection (b) of 10 vision of law or before any court or other tribunal; or

11 11 (B) any benefits otherwise avaUabk to such employ

12 on the first day of the first calendar mon^ beginning more 12 ees under any other prooisi^m of law.

13 than 90 days after the daie of the enactmerU of tihis HOe. 13 TITLE VIII—GRADE AND PAY RETENTION

14 (b) Sections 7104, 7105, and 7186 of tiOe 5, UnUed U GRADE AND PAT RETENTION

15 States Code, as added by section 701 of this tiUe shaU take 15 Sec. 801. (a) (1) Chapter 53 of title 5, United States

16 effect on the date of the enactment of this tiOe. 16 Code, relating to pay rates and systems, is amended by insertr

17 (c) (1) The wages, terms, and conditions of employment, 17 ing after subchapter V thereof the following new subchapter:

18 18 “SUBCHAPTER VI—GRADE AND PAY

19 19 RETENTION

20 92-392 applies shaJU be negotiated in accordance with pre 20 •*§5361. Definitions

21 vailing rates and practices without regard to any provision 21 “For the purpose of this subchapter—

22 of— 22 “ (1) êmployee* means an employee to whom chapter

23 (A ) chapter 71 of title 5, United States Code (as 23 51 of this title applies, and a prevailing rate employee.

24 amended by this tide) ; 24 as defined by section 5342(a) (2 ) of this tiOe, whose

25 employment is other than on a temporary or term basis;

O )



1 **(2) âgency' haa the meaning given it by section

2 5102 of this Htle;

3 **(3) ‘retained grade’ means the grade used for

4  determining benefits to which an employee to whom seotixm

5 5362 or 5363 of this tiMe applies is entitUd;

e “ (4) 'rate of basic pay' means, in the case of a

7 prevailing rate employee, the scheduled rate of pay deter-

8 mined under section 5343 of this title;

9  *‘ (5) ‘covered pay schedule* means the General

10 Schedule, any prevailing rate schedule established under

11 subchapter IV of this chapter, or the merit pay system

12 wnder chapter 54 of this title;

13 *‘ (6) ‘position subject to this suhchapier’ means

14 any position under a covered pay schedule; and

15 ‘*(7) ‘reduction-in-force procedureŝ  means pro- 

IQ cedures applied in carrying out any reduction in force

17 due to a reorganization, due to lack of funds or curtail- ,

18 mmt of work, or due to any other factor.

19 *‘§ 5362. Grade retention following a change of positions

20 “ (a) Any employee-

21 “ (1) who is placed as a result of reduction-^n-force

22 procedures from a position subject to this subchapter to

23 another position which is subject to this subchapter and

24 which is in a lower grade than the previous potion, and

25 “ (2) who has served for 52 consecutive weeks or

849 1 m orein on ea rm orep orilb> M m b}eU toth U m bcia ^

2  at a grad* or grade, Ugher (turn that of the new

3 p6»iiion,

4 shaU be entiied, to the extent jn'ovided in subsectum (b)

5 of this s e < ^  to have the grads of thspoeUum held immedi-

Q atdy before mtch placem£fnl be considered to be the retained

7 grade of the emphyee in any \
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8 period beginning on i
9  “ (b) For the Z^ear period referred to in subsection (a)

10  of this section, the retained grade of an employee under

11 such subsection (a) shaU be treated as the grade of his

12 posUum for aU purposes (induding pay and pay adminis-

13 tratian under this chapter and, chapters 54 and 55 of this

14 tide, retirement and life insurance under chapters 83 and 87

15 of this tide, and eligibiUty for training and promotion under

16 this title) except̂ - 
“ (1) for purposes of subsection (a) of this section, 

“ (2) for purposes of applying any reduetion-iar

force procedures, or
*•(3) for such other purposes as the Office of 

Personnel Management may provide by regulation.

“ (c) The provisions of subsection (a) of this section shaU

23 cease to apply to an employee who—
24 »(l)hasabreakinserviceof one workday or more;

17

18

19

20 

21 

22

1
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1 ‘*(2) is demoted (determined without regard to this

2 section) for personal cause;

3 *'(3) is placed in̂  or declines a reasonable ofer of,

4 a position the grade of which is equal to or higher than

5 the retained grade; or

6 ''(4) elects in writing to have the benefits of this

7 section terminate.

8 “ § 5363. Grade retention following position reclassification

9 '‘ (a) An employee who is in a position subject to this

10 suhchapter and whose position has been reduced in grade is

11 entitled to have the grade of stich position before redû dion

12 be treated for all purposes (other than the application of

13 reduction-in-force procedures) as the retained grade of such

14 employee so long as such employee continues in such positim.

15 ‘Y6  ̂ The provisions of subsection (a) of this section

16 shali not apply with respect lO any reduction in the grade 

1"̂  of a position which had not been classified at the higher

18 grade for a continuous period of at least one year immediatdy

19 before suxih reduction.

20 “ (c) The preceding provisions of this section shall cease

21 to apply to an employe who—

22 *‘ (1) Jias a break in service of one workday or more;

23 “ (2) declines a reasonable offer of a position the

351
1 grade of which is equal to or higher than the retained

2 grade; or

3 “ (3) elects in writing to have the benefits of this

4 section terminate.

5 “ § 5364. Pay retention

6 “ (a) Any employee—

7 “ (1) who ceases to be entitled to the benefits of

8 sectum 5362 of this tide by reason of the expiration

9 of the 2-year period of coverage provided under such

10 section;

11 '*(2) who is in a position subject to this suhchapter

12 and who is subject to a reduction or termination of a

13 special rate of pay established under section 5303 of

14 this tide; or

15 **(3) who is in a position subject to this subchapter

16 and who (but for this section) would be subject to a

17 reduction in pay under circumstaruxs prescribed by the

18 Office of Personnel Management by regulation to war

'll rant the application of this section;

20 is entitled to basic pay at a rate equal to (A ) the employee's

21 allowable former rate of basic pay, plus (B ) 50 percent of

22 the amount of each increase in the maximum rate of basic pay

23 payable for the grade of the employee's position immediatdy

24 after such reduction in pay if such allowable former rate ea>-

25 ceeda such maximum rate for such grade.
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I “ (b) For the purpose of subsection (a) of this section. 1

2 âllowable former rate of basic pay' means the lower of— 2

3 3 sections;

4 4 "(3 ) to establish a program under which emr

5 “ (2) ISO percent of the maximum rate of bade pay 5 ployees receio„ng benefUs under secticn 5362, 5363, or

6 payable for the grade of the employee's position immedir 6 5364 of this title are given priority in the consideration

7 ately after such reduction in pay. 7 for or placement in positMns which are eqiud to or

8 ''(c) The preceding provisions of this section shall cease 8 gteaJter than their retained grade or pay; and

9 to apply to an employee who— 9 "(4 ) to place certain employees, notwithstanding

10 “ (1) has a break in service of one workday or more; 10 the fact their previous position was in a different agency.

11 “ (2) is entitled by operation of this subchapter or 11

12 chapter 51, 53, or 54 of this title to a rate of basic pay 12 the exer(Ase of such authority is necessary to carry out

13 which is equal to or higher than, or declines a reasonable 13 the purpose of this section.

14 offer of a position the rate of basic pay for which is equal 14 5366. Reguhiti4>n8

15 to or highei' than, the rate to which the employee is en 15 “ (a) The Office of Persotmd Uemagment M l  pre-

16 titled under this section; or 16 ,cribe regulations to carry out the jmrpose of this mhdtapler.

17 **(3) is d^oted for personal cause. 17 "(b ) Vfider mch regulatvnu, the Office may provide

18 **§ 5365. Remedial actions 18 for the applicatim of M  or porHmt of the prmmru of this

19 ''Under regulations prescribed by the Office of Personnel 19

20 Management, the Office may require any agency— 20 "(1 ) to any individual reduced to a grade of a cov-

21 "(1 ) to report to the Office information with respect 21 ered pay schedule from a posi&m not subject to this

22 to vacancies (including impending vacancies) ; 22 subohapter;

23 23

24 assure employees receiving benefits under section 5362, 24 not otherwise apply; and

25 5363, or 5364 of this tide have the opportunity to obtain 25 "(3 ) to sUuations the application to which is jusH-

0:>
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1 fied for purposes of carrying out the mission of (he

2 agency or agencies involved.

3 “ §5367. AppeaU

4 ** (a)(1) In the case of the termination of any benefits

5 avaUdble to an employee under this subchapter on the grounds

6 such employee declined a reasonable offer of a position the

7 grade or pay of which was equal to or greater than his

8 retained grade or pay, such termination may be appealed

9 to the Office of Personnel Management under procedures

10 prescribed by the Office.

11 “ (2) Nothing in this subchapter shall be construe to

12 affect the right of any employee to appeal—

13 *‘ (A ) under section 5112(b) or 5346(c) of this 

title or otherwise, any reclassification of a position; or

‘*(B) under procedures prescribed by the Office of 

Personnel Management, any reduction-in-force action. 

**(b) For purposes of any appeal procedures (other than 

those described in subsection (a) of ^is section) —

“ (1) any action which is the basis of an individual's 

^  entitlement to benefits under this subchapter, and

“ (2) any termination of any such benefits under this

355

appealable under such appeals

21

^  shall not be treated as 

^  procedures.**.

1 (2) Sections 5334(d), 5337, and 5345 of tide 5, United

2 States Code, are hereby repealed.

3 (3) (A ) Chapter 53 of title 5, United States Code, is

4 amended—

5 (i) by redesignating subchapter VI as subchapter

6 VII, and

7 (ii) by redesignating sections 5361 through 5365 as

8 sections 5371 through 5375, respectively.

9 (B )(i) The analysis of chapter 53 of title 5, United

10 States Code, is amended by striking out the items relating

11 to svbchapter VI thereof and inserting in lieu thereof the

12 following:

^̂ SUBOHAPTER YI—GRADE AND PAT RETENTION 
^̂ 6S61. Definitions.
^̂6S6£. Grade retention following a change of positions.
HS6S. Grade reUntion folUywing posUion reolMsifUsation.
6̂364. Pay retention.
6̂365. Remedial actions.

RegxOations.
"6367. Appeals.

"SUBCHAPTER VII—MISCELLANEOUS PROVISIONS 
"6371. Scientifle and professional positions.
"6372. Administrative law judges.
"6yi3. Limitaiiononpayfia^hyadministTativeaction.
"6374. MisotXlaneous positions in the executive branch,
"6376. Police force of National Zoological Park.».

13 (a) The analysis of such chapter is further amended

14 by striking out the items relating to sections 5337 and 5345,

15 respectively.

16 (Hi) Section 559 of tide 5, United Stales Code, are

17 etich amended hy striking out “5362," each place it appears

18 and inserting “5372," in lieu thereof.
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1 (C ) Section 3104(b) of HOe 5, United SUUea Code,

2 as redesiffnated by this Act, ia amended by striking out *‘aeo-

3 tion 5361" and inserting ‘ ŝection 537V' in lieu Uusreof.

4  (D ) Section 5102(c) (5) of title 5, United States Code,

5 is amended by striking out ‘ ŝection 5365” and inserting

6 ‘ ŝection 5375” in lieu thereof.

7 (E ) Sections 5107 and 8704(d)(1) of title 5, United

8 States Code, are each amended by striking out ‘ ‘sedion

9 533T* and inserting in lieu thereof “s/ubchapter VI of

10 chapter 53” .

11 (F ) Section 5334(b) of title 5, United States Code, is

12 amended by striking out “section 5337 of this title” each

13 place it appears and inserting in lieu thereof “subchapter VI 

of this chapter” .

(G ) Section 5334 of title 5, United States Code, is 

amended by redesignating subsections (e) and (f) as sub- 

sections (d) and (e), respectively.

(H) Section 5349(a) of tiOe 5, United States Code, is 

amended-

20 (i) by striking out “section 5345, relating to re-

tention of pay,” and inserting in lieu thereof “subchapter 

VI of this chapter, relating to grade and pay reten- 

^  tion,” ;

24 (ii) by striking out “sectim 5345 of this tiOe”  and

1 inserting in lieu thereof “subchapter VI of this chaptei '̂;

2 and
3 (in) by striking out “paragraph (2) of section

4 5345(a)”  and inserting in lieu thereof “sectim

5 5361(1)” .
6 (1) Seetvms 4540(c}, 7212(a), and 9540(e) of tide

7 10, United States Code, are each ameML by inserting after

8 “of tide the following: “and suhchapter VI of chapter 53

9 of such title
10 (J) Secticm 1416(a) of the Act of August 1, 1968

11 (Public Lau) 9 0 -^ ; 15 UJS,C. 1715(a)), and section

12 808(c) of the Act of Apnl 11,1968 (Public Law 90-284;

13 42 U.S.C. 3608(h)), are each amended by striking out

14 “5362,” and inserting in lieu thereof “5372,” ,

15 (^)(A) The amendments made by this subsection shall

16 take effect on the first day of the first applicable pay period

17 beginning on or after the 90th day after the date of the

18 enactment of this Act.
19 (B) An employee who was receiovng pay under the

20 provisions of section 5334(d), 5337, or 5345 of tiOe 5,

21 United States Code, on the day before the effectioe date

22 prescribed in subparagraph (A ) of this paragraph shaU

23 not have such pay reduced or terminated by reason of the

24 amendments made by this subsection and, unless section

25 5362 or 5363 of such title 5 (as amended by subsection

358
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1 (a )( i )  of this section) applies, such an employee is entitled

2 to continue to receive pay as authorized by those provisions

3 (as in effect on such date).

4 (h)(1) Under regulations prescribed by the Office of

5

6

7

8

9

10

11

12

13

14

15

16

17

18
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(A) whose grade was reduced on or after January 

1, 1977, and before the effective date of the amendments 

made by subsection (a) of (his section under circum,- 

stances which would have entitled the employee to cover

age under the provisions of section 5362 or 5363 of 

tide 5, United. States Code (as amended by subsection 

(a) of this section) if such amendments had been in 

effect at the time of the reduction; and

(B) who has remained employed by the Federal 

Government from the date of the reduction in grade to 

the effective date of the amendments made by subsection 

(a) of this section without a break in service of one 

workday or more;

19 shaU be entiOedn-

20

21

22

23
24
25

(i) to receive the additional pay and benefits which 

such employee would have been entitled to receive if the 

amendments made by subsection (a) of this section had 

been in effect during the period beginning on the effec

tive date of such reduction in grade and ending on the 
day before the effective date of such amendments, and

1

2

3

4

5

6

7

8 

9

10

11

12

13

14

15

16

17

18

19

20 

21 

22 

23

(ii) to have the amendments made by subsection (a) 

of this section apply to such employee as if the reduction 

in grade had occurred on the effective date of such 

amendments.

(2) Under such regulations, any employee who—

(A ) during the period beginning on January 1, 

1977, and ending on the effective date of the amend

ments made by subsection (a) of this section was holding 

any position under a covered pay schedule when such 

position was reduced in grade; and

(B ) after the date of such reduction in grade and 

before such effective date, changed to any other position 

under such a schedule (other than by reason of a demo

tion for personal cause) an4 is holding mch position on

360

is entitled to the benefits of section 5363 of title 5, United 

States Code (as amended by subsection (a) of this section) 

as if such employee had not changed positions.

(3) No employee covered by this subsection whose 

reduction in grade resulted in an increase in pay shall have 

such pay reduced by reason of the amendments made by sub

section (a) of this section.

(4) (A ) For purposes of this subsection, the require-



1  menta under paragraph (1) (B) of this mhseotwn, relating

2  to continuous employment following reduction in grade, shall

3 he considered to be met in the case of any employee

4  (i) who separated from sertwe with a right to an

5 immediate annuity under chapter 83 of title 5, United

6 States Code, or under another retirement system for

7 Federal employees; or

8 who died.

9 (B) Amounts payable by reason of subparagraph (A )

10 of this paragraph in the case of the death of an emphyee

11 shaU be paid in accordance with the provisions of sub-

12 chapter VIII of chapter 55 of Me 5, United States Code,

13 rdating to settlement of accounts in the case of deceased

14 employees.

15 (5) The Office of Personnel Management shall have the

16 same authority to prescribe regulations under this subsection

17 as it has under section 5366 of title 5, United States Code,

18 loith respect to subchapter VI of chapter 53 of such title, as

19 added by subsection (a) of this section.

20 TITLE IX—POLITICAL ACTIVITIES

21 FEDERAL EMPLOYEE^ POLITICAL ACTIVITIES

22 Sec. 901. (a) Subdiapter III of chapter 73 of title 5,

23 United States Code, is amended to read as follows:

1 *‘8UBCHAPTER III—POLITICAL ACTIVITIES

2  «§ 7321. PotUical participation

3  “It is the policy of the Congress that employees shndd

4  be encouraged to fuUy exercise, freely and iM oui fear of

5 penalty or reprisal, and to the extent not expressly prohMed

6 bylaw—
fj *‘ (1) their rights to participate or to refrain from

8 partidpaiing in the political processes of our Nation, and

9  “ (2) their rights to form, join, or assist, or to refrain

10 from forming, joining, or assisting, any organizatipn,

11 polUical party, committee, association, or other group

12 which advocates or encourages poUtical acUvities,

13 and that employees should be protect^ in the exercise of

14 these rights.

15 “ § 7322. Definitions

16 “For the purpose of this subchapter—

17 * employed means any individual, other than

18 the Prendent and the Vice Praident, emphyed or

19 holding office in—

20 A ) an ExeeuUve agency;

21 “ W  the government of the District of Co-

22 lumbia;

23 ‘* ( 0  the United States Postal Service or the

24 Postal Rate Commission; or

25 '*(D) a posUion within the competiiive s&rv-

o:>
to



1

363

ice, or within the Senior Executive Service as a 1

3614

ment, express dr implied, whether or not legally

2 career appointee (as defined in section 3132(a) (4) 2 enforceable, to make a political contribution for

3 of this title), which is not in an entity referred to in 3 any political purpose;
4 subparagraphs (A ) through (C ); 4 *‘ (C) includes the payment by any person,

5 hut does not include a member of the uniformed serv 5 other than a candidate or a political party or affili

6 ices; 6 ated organization, of compensation for the personal

7 ‘ '(2) "candidate* means any individual who seeks 7 services of another persm which are rendered to
8 nomination for election, or election, to any elective office, 8 such candidate or political party or affiliated organi
9 whether or not such individual is elected, and, for the 9 zation without charge for any political purpose; and

10 purpose of this paragraph, an individual shall he con- 

sidered to seek nomination for election, or election, to an11
10

11 ices for any political purpose;
12 elective office, if such individual has— 12 ''(4) "superior’ means an employee who exercises
13 “ (A ) taken the action required to qualify for 13 supervision of, or control or administrative direction
14 14 over, another employee;
15 “ (B ) received political contributions or made 15 **(5) "elective office* means any elective public
16 expenditures, or has given consent for any other 16 office and any elective office of any political party or
17 person to receive political contributions or make ex

penditures, with a view to bringing about such in

i ri

18 18 **(6) "State* means each of the several States and
19 dividuals nomination for election, or election, to 19 the District of Columbia;
20 such office; 20 ""(7) "person* means any individual, corporation.
21 "*(8) "polUical contribution*^ 21 trust, association, any State, local, or foreign govern
22 *‘ (A ) means a gift, subscription, loan, advance. 22 ment, any territory or possession of the United Stales,
23 or deposit of money or anything of value, made for 23 or any agency or instrumentality of any of the foregoing;
24 any political purpose; 24 and
25 "(B ) includes a oontrcu*, promise, or agree- 25 **{3) ‘reatricted position* means any position with

,—.......... ........... .............. iw.vr.



1
2
3

4

5

6

7

8 

9

10

11

12

13

14

15

16

17

18

19

20 

21

24

25

reapeot to which there is in effect a deter
Offioe of Personnel Management, hy regulation, thatr— 

“ (A ) the duties and responsibilities of such 

position require such employee—

''(i) as a aiuhstantial part of his official 

activities, to engage in foreign intelligence 

activities relating to national security;

*‘ (ii) in the normal course of carrying out 

such duties and responsibilities—

**(I) to make decisions binding on sW" 

phyees wUh respect to whom he is a s/wpe- 

rior with regard to who shaU be the suhjeot 

of any action which is to be taken by any 

such employee in connection unth the en

forcement of any civU or criminal law (in

cluding any inspection or audit under any 

such law) :

*‘ (II) to actually carry out any such

*'(111) to make a final determinatioi

“ (Hi) in the normal course of carrying out 

such duties and responsibiliHes—

“ (I) to make binding decisions on who 

shall be awarded contracts which are for

1
2
3

4

5

6

7

8 

9

10

11

12

13

14

15

16

17

18

19

20 

21 

22

23

24

25

the procurement of goods or aervicee for the 
Gwemment and which have srubatantixd 

monetary value, or who shatt be awarded 

licenses, grants, subsidies, or other benefits, 

which involve funds or other interegts hav

ing a substantial monetary value; or

“ (II) to supervise individuals engaged 

in the awarding, administering, or monitor

ing of such contracts, licenses, grants, sub

sidies, or benefits; and 

“ (B) the restrictions on political activity imr 

posed on such employee in such position are justi

fied in order to insure the hUegrity of the Govemr 

ment or the public*s cor̂ idence in the integrity of 

the Government.

**§7323. Use of official influence or offidid information; 

prohibition

“ (a) An employee may not directly or indirectly use 

or attempt to use (he official authority or influence of such

“ (1) interfering with or affecting the result of any 

election; or

“ (2) intimidating, threatening, coercing, com

manding, influencing, or attempting to intimidate, 

threaten, coerce, command, or influence—

bO
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1 **(A) any individual for the purpose of inter 1

2 fering with the right of any individual to vote as 2

3 such individual may choose, or of causing any indi 3

4 vidual to vote, or not to vote, for any candidate or 4

5 measure in any election; 5

6 ‘*(B) any person to give or unthhold any 6

7 political contribution; or 7

8 ‘YC) any person to engage, or net to engage, 8

9 in any form of political activity whether or not such 9

10 activity is prohibited by law. 10

11 **(b) An employee may not directly or indirectly use or 11

12 attempt to use, or permit the use of, any official information 12

13 obtained through or in connection with his employment for 13

14 any political purpose, unless such official information is 14

15 available to the general public. 15

16 “ (c) For the purpose of subsection (a) of this section, 16

17 *use of officicd authority or influence* includes— 17

18 "'(1) promidng to confer or conferring any bene- 18

19 19

20 20

21 prisal (such as deprivation of any compensate grant, 21

22 contract, license, or ruling) ; or 22

23 “ (2) taHdng, directing others to take, recommend- 23

24 24

25 defined in section 2302(a)(2)(A ) of this IxOe). 25

‘Y lj give or offer to give a politix:al contributixm 

to any individual either to vote or refrain from voting, 

or to vote for or against any candidate or measure, in

'*(2) solicit, accept, or receive a political contribu-

**(4) knowingly solicit, accept, or receive, or he in

“ (A ) from another employee (or a member of 

another employees immediate family) with respect 

to whom such employee is a superior; or

**(B) in any room or building occupied in the 

discharge of official duties by—

*‘ (i) an individual employed or holding 

office in the Government of the Uniled States, 

in the government of the District of Columbia, 

or in any agency or instrumentatUy of the fore  ̂

going; or
“ (ii) an individual receiving any salary or



1  compenaatimi for services from money derived

2 from the Treasury of the United States.

3  *‘ (h) In addition to the prohibitums of suhsectim (a)

4  of m  section, an employee holding a restruHed position may

5 not solicU, accept, or receive a polUical contribution from,

6 or give a political contribution to, any individual who is an

7 employee, a Member of Cmgress (or a candidate for such

8 office), or a member of a uniformed service, or any agent

9 of any such individual The preceding sentence shdtt not he

10 construed to prohibit an employee from giving a political

11 contribution to a political committee,

12 (c)(1 ) In addition to the prohibitions of subsection

13 (a) of this section, an employee may not solicit, accept, or

14 receive a political contribution from, or give a polUical con-

15 tribution to, any person who—

^*(A) has, or is seeking to obtain, contractual or

other business or financial relations wUh the agency in 

which the employee is employed;

‘*(B) conducts operations or activities which are 

y ;o r
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16

17

18

19

20 

21 

22

24 ''(2) The

25 regulations which exempt an

**(C) ho3  interests which may be substantially af

fected by the performance or nonperformance of such

prescru

employee from the application

a „ / paragraph <1) of Iki. reject U. any poUiir
2 col eontrOmtion to or from an indMdual who ha, a family
3  or rdatU n̂Mp M h the employee if the employee

4  eompliet wUh meh requiremeiUt at the Office thaU to pre-

5  w rite whidi relaU to the diiqaaUfication of meh employee

6 /rom  engaging in any officM aaUMy involving mch

7  individual.
g “ (3) The Office of Personnel Management shall pre-

9 KTibe regidatimt whieh exempt the app&sa&m of paragraph

10 (1) of thi, >uh,edim wUh re,ped to any political contribur

11 tion from a person in mluolim, in which the facie and eir-

12 cumtancee indicaU there would not be any adoerte efect
13 o „a ,e in teg rU y o f  the Govenment or the p M / >  confidence

14 in the iiUegrUy of the Government.

If “ § 7325. Political activUies on duty, etc.; proUbiAm

16 "(a) An employee may not engage in poUtiad

17 a ctivity-'

•‘ (1) while such employee is on duty;

“ (2) in any room or building occupied in the dis

charge of official duties by an individual employed or 

holding office in the Oavemment of the United States,

22 in the government of Oie District of Columbia, or in

23 any agency or instrumentalUy of the foregoing; or

24  “ (3) whUe wearing a uniform or official insignia

25 identifying the office or posUidn of such employee.

870

18

19

20 

21
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1 **(h) The provisions of subsection (a) of this section 1 of the candidates is to be nominated or elected at that
2 shaU not apply to— 2 election as representing a party any of whose can
3 “ (1) an employee— 3 didates for Presidential elector received votes in the
4 4 last preceding election at which Presidential electors
5 White House Office; 5 were selected; or
6 *'(B) paid from funds to enable the Vice Presi 6 **(ii) a question which is not specifically identi
7 dent to provide assistance to the President; or 7 fied with a National or State political party or po-
8 ‘YG) on special assignment to the White House 8 litical party of a territory or possession of the
9 Offwe; 9 United States; or

10 *(2) the Mayor of the District of Columbia, the 10 **(B) is permitted by regulations preserved by the
11 Chairman or a member of the Council of the District 11 Office of Personnel Management and involves the mvr
12 of Columbia; or 12 nioipality or political subdivision in which such employee
13 “ (3) any activity of an emphyee which w not 13 resides, when—
14 otherwise prohibit^ by or under law and which is part 14 "‘ (i) the municipality or political subdivision is
15 of such individuoTs official duties. 15 in Maryland or Virginia and in (he immediate vicin
16 ‘Yc) Nothing in this section shall be construed to author- 16 ity of the District of Columbia or is a municipcdity
17

17 in which a majority of voters are employed by the
18 to engage in political activity otherwise prohibited by or under 18 Government of the United States; and
19 law. 19 “ (ii) the Office determines that because of
20 "(d )(1 ) In addition la the prohibitions of subsection 20 special or unusual circumstances which exist in
21 (a) of this section, an emphyee holding a restricted position 21 the municipality or political subdivision it is in the
22 may not take an active part in political management or 22. domestic interest of the employees to permit polit
23 political campaigns unless such part— 23 ical participation.
24 ‘Y^ ) is in connection unth— 24 ••(2) For the purpose of this subsection, ‘an active part
25

25 in political management or in political campaigm  ̂ means

—  - ........................  ..... ........... .......  . .. ..............

g :>
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1 those acta of political management or political campaigning

2 which were prohibited on the part of employees in the comr

3  petitive service before July 19, 1940, by the determinations

4 of the Civil Service Commission under the rules prescribed

5  by ike President.

6 “ § 7326. Candidates for elective officei leave, notification

7 by employees

8 “ (a) An employee shall promptly notify the agency in

9 which he is employed upon becoming a candidate for elective

10 ofiice and upon the termination of such candidacy.

11 **(b) An employee who is a candidate for elective office

12 shall, upon the request of such employee, be granted have

13 without pay for the purpose of allowing such employee to

14 engage in activities relating to such candidacy.

15 **(c) Notwithstanding section 6302(d) of this title, an

16 employee who is a candidate for elective office shall, upon

17 the request of such employee, be granted accrued annual

18 leave for the purpose of allowing such employee to engage

19 in activities relating to such candidacy. Such leave shall be

20 in addition to leave without pay to which such employee may

21 be entitled under subsection (b) of this section.

22 **(d) The foregoing provisions of this section shall not

23 apply in the case of an individual who is an employee by

24 reason of holding an elective public office.
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3

4

5

6

7
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9
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13

14

15

16

17

18

19

20 

21 
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24

25

1 7327. PenaUie*
**(a) An employee who is found by the Merit System 

Protection Board under section 1207 of this title to have

374

* (̂1) section 7323 of this title shall, upon a final 

order of the Board, be suspended without pay from such 

employet ŝ posUion for a period of not less than 30 days, 

or ahaU be removed in which event thU employee may not 

thereafter hold any position (other than an elected posi- 

tion) as an employee (as defined in section 7322(1) of 

thistiOe);

‘̂ (2) section 7324 or 7325. of this tide shall, upon

**(A) removed from such employees posUim, 

in which eoeni that employee may not (hereafter 

hold any posUion (other than an elected position) 

as an employee (as defined in section 7322(1) of 

this title) for such period as the Board may pre

scribe;

‘^(B) suspended without pay from such em

ployee's potion for sucA period as the Board may

prescribe; or
**(C) disciplined in such other manner as the 

Board shall deem appropriate.

‘Y6; The Merit Systems Protection Board shall notify

O i
t o



1 Ihe Special Counsel, the employee, and the employing agency

2 0/  any penalty imposed under this section. The employing

3 agency shall certify to the Board the measures undertaken to

4 implement the penalty.

5 7328. Regulations

6 ‘*(a) The Oifice of Personnel Management and the Merit

7 Systems Protection Board shaU prescribe rules and regula-

8 tions to carry out their respective responsibilities under this

9 suhchapter.

10 “ (b) The regulations referred to in section 7322(8) of

11 this title shall be prescribed not later than 90 days after ihe

12 effective date of such section. Thereafter any revision of such

13 regulations shall be prescribed not later than March 1 of

14 the calendar year in which such revision is to take effect.

15 Any employee holding any position with respect to which

16 any such regulation is prescribed may institute an action for 

1"̂  judicial review of such regulation by fling a petition in the 

1® TJniUd States Court of Appeals for the District of Columbia

19 Circuit, or in the United States court of appeals for the

20 judicial circuit in which such employee resides or is em-

21 ployed, except that no such action may be instituted more

22 than 30 days after the effective date of such regulation.” . 

2̂  (b) (1) Section 3302(2) of title 5, United States Code,

24 is amended by striking out **7321, and 7322” and inserting

875

1 ■ "and” before '*7203” (as added in section 703(d) (2). of this

2 Act).

3 (2) Section 1308(a) of title 5, United States Code, is

4 amended—

5 (A ) by inserting **arvd!' at the end of paragraph

6 (2 );

7 (B ) by striking out paragraph (3 ); and

8 (C) by redesignating paragraph (4) as paragraph

9 (3).

10 (3) The second sentence of section 8332(k)(l) of title

11 5, United States Code, is amended by striking out **second”

12 and inserting “last”  in lieu thereof.

13 (4) The section analysis for subchapter III of chapter

14 73 of title 5, United Stales Code, is amended to read as

15 follows:

^SVBCHAPTER III—POLITICAL ACTIVITIES
PolUicoH participation.
DeftmUiona.

7̂SeS. Use of oifUnal influence or official information; prohibition. 
Solicitation; prohibition.
Political activUiet on duty, etc.; prohibition.

^̂7SSB. Oandidatet for dective office; leave, notification by employeet. 
^SS7. PenaUiet.
^Sea. Regulations.̂ .

16 (c) Sections 602 and 607 of title 18, United States

17 Code, relating to solicitations and making of political contn-

18 butions, are each amended by adding at the end thereof the

19 folhwing new sentence: “ This section does not apply to any

20 activity of an employee, as defined in section 7322(1) of

376
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1 title 5, UTiIesa such activity is prohibited by section 7324 of

2 th(xt title,**.

3 (d) Section 6 of the Voting Rights Act of 1965 (42

4 U.8.C. 1973d) is amended by striking out ‘ ‘the provisions of

5 section 9 of the Act of August 2, 1939, aa amended (5

6 U.S.C. 118i), prohibiting partisan political activity** and

7 by inserting in lieu thereof ''the provimns of aubchapter III

8 of chapter 73 of tiUe 6, United States Code, relating to

9 political activities, as enforced under sections 1206 and

10 1207 of such title,*’ .

11 (e) Sections 103(a )(4 )(D ) and 203(a )(4 )(D ) of

12 the District of Columbia Public Education Act are each

13 amended by striking out '‘sections 7324 trough 7327 of title

14 5** and inserting in lieu thereof "section 7325 of tide 5'*.

15 (f) Sections 8332(k)(l), 8706(e), and 8906(e)(2)

16 of tide 5, United States Code, are each amended by inserting

17 imme' îately after '‘who enters on** the foUowing: “ leave

18 without pay granted under section 7326(b) of this title, or

19 who enters on**.

20 S T i ir E  AND LOCAL EMPLOYEE^ POLITICAL ACTIVITIES

21 Sec. 902. (a) Subsection (a) of section 1502 of title

22 5, United States Code, relating to political activities of cer-

23 tain State and local employees, is amended—

24 (1) hy inserting “or** at the end of paragraph (1 );

377
1 (2) by striking out or̂ * at Uu end of paragraph

2  (2) and inserting in lieu thereof a period; and

3  (3) by striking otU paragraph (3).

4  (b )(1 ) Section 1502 of titU 5, United States Code, is

5 amended by striking out subsection (c ) .

Q (2) Section 1503 of title 5, United States Code, is

7 hereby repealed.

8 (3) The section analysis for chapter 15 of titk 5, United

9 States Code, is amended by striking out the item relating to 

10 section 1503.
effective DATE

12 Sec. 903. (a) The amendments made by this title shoU

13 take effect 120 days after the daU of the enactment of this

14 Act, except that the authority to prescribe regulations granted

15 under section 7328 of title 5, United States Code (as added

16 by section 901 of Ihis tide), shoU take effect on Ibe date of the

enactment of this Act.

18 (b) Any repeal or amendment made by this title of any

19 provision of law shaU not release or extinguish any penidty,

20 forfeiture, or lidbilUy incurred under such provision, and

21 such provision shall be treated as remaining in force for

22 the purpose of sustaining any proper proceeding or action

23 for the enforcement of such penalty, forfeiture, or liabaity.

24 (c) No provision of this title shaU affect any proceedings

378
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1 with respect to which the chargee were filed m or before the

2 effective dale of the amendmente made by thU title. Orders

3 shaU be issued in such proceedings and appeaU shatt be

i  taken therefrom as if this tiUe had not been enacted.

5 8TVDT COSCEKmm POLITICAL PARTtCIPATlOS BY 

® FEDEBAL BUPLOTBES

7 Sec. 904. The Offke of Personnel Management shaU

8 study and review the effects of the amendmenU made by this
9 title on—

(1) the level of participatimi by Federal employees 

in activUies relating to Federal. State, and local 
elections;

(2) the merit system particularly the hiring, termi

nation, or advancement of Federal e m c e e s ;  and

(3) matters generally affecting and contributing to 

the improper use of official influmoe or offkial informa

tion by Federal employees as prohibited under tubdutp- 

ter III of chapter 73 of title 5, United States Code (as 
amended by this title).

20 The Office shall report to the Congre», not later than

21 Uardi 31. 1980. and March 31, 1982, the results of mch

22 stwiy and review any findings therefrom together with « ic i 

®  legialattve or adminietratioe recommendations as the Office
considers appropriate.
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TITLE X—FIREFIGHTERS

BASIC WORKWEEK OF FIREFIGHTERS 

Sec. 1001. (a) Chapter 61 of title 5, United States 

Code, relating to hours of work, is amended by inserting 

after section 6101 the following new section:

6102. Basic workweek of firefighters 

“ (a) The regularly scheduled administrative workweek 

of each firefighter shall be an average of 56 hours per week, 

computed on the basis of a period of 21 consecutive days. 

The duration and frequency of worh-shifts occurring within 

such period shall be determined under regulations prescribed 

by the Office of Personnel Management.

‘*(b) For the purpose of this section, ‘firefighter̂  means 

an employee in an Executive agemcy, the duties of whose 

position are primarily to perform or to supervise work dir 

reedy connected with the control and extinguishment of 

fires or the maintenance and use of firefighting apparatus 

and equipment. Such term does not include any employee 

who has a regularly scheduled administrative workweek of 

40 hours which is established under section 6101(a)(2) 
(A ) of this tiOe.’*

(b )(1 ) Section 5545 of HOe 5, United States Code, is 

amended by adding at the end thereof the following new 
subsection:

“ (e)(1) Each firefighter with a regulatiy aekedided



1 admini3trative workweek t̂abliahed under aeotioh 6102(a)

2 of this title shall be entitled, in lieu of premium pay provided

3 by other provisions of this subchapter (other than premium

4 pay provided in paragraph (2) of this aubaection), to pre-

5 mittTO pay eqwd to 25 percent of so much of his annual rate

6 of basic pay as does not exceed the minimum rate of basic

7 pay for 08-10.

8 '*(2) Hours of work officiaUy ordered or approved in

9 excess of the regularly scheduled administrative workweek

10 established under section 6102(a) of this title are overtime

11 work and shall be paid for in accordance with the rates spedr

12 fied in section 5542 of thii title.

13 * (̂3) For the purpose of this subsection, ‘firefighter* has

14 the meaning set forth in section 6102(b) of this title.*'.

15 (2) Section 5545(c) (1) of tUle 5, United States Code,

16 is amended by inserting unless subject to subsection (e)

17 of this section,** after ‘‘’shall receive**.

18 (3) Section 5547 of title 5, United States Code, is

19 amended by striking out “sections 5542, 5545(a)-(c), and

20 5546 (a), (b)** and inserting in lieu thereof “sections 5542,

21 5545(q)-(c) and (e), and 5546 (a) and (b)**.

22 (4) Sections 5595(c), 8114(e), 8331(3)(C), and

23 8704(c) of title 5, United States Code, are each amended

24 by striking out “section 5545(c)(1)** and inserting in lieu 

(hereof “8ectvm 5S45(c) (1) and (e) (1)**

1 (e) The analyri. of chapter 61 of 5. VmUd BUOe.

2 Cod*, i> amended by iruerting after the Uem rMing to

3 Bection 6101 Oie following 
mOB. Bado of flreligUerB.”.

4 EFFECTIVE DATE

5 S ec. 1002. The amendments mode by section 1001 of

6 this title shall take effect at the beginning of the first applicabU

7 pay period which begins at least 60 days after the dale of the

8 enactment of this Act.
9 TITLE X I—MISCELLANEOUS

10 STUDY ON d e c e n t r a l iz a t io n  OF GOVERNMENTAL

11 functions

12 Sec. 1101. (a) As soon as practioabU after the effective

13 daU of this Act, the Director of the Office of Personnel

14 Management shatt conduct a detailed study concerning the

15 decentralization of Federal govemmenial functions.

16 (b) The study to be conducted under subsection (a) of

1*̂ this section shciU indude—
18

19

20

21

22

23

24
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(1) a review of the existing geographical distribu

tion of Federal governmental functions throughnU the 

United States, including the extent to which such func

tions are concentrated in the District of Columbia; and

(2) a review of the possibilities of distributing 

some of the functions of ^  various Federal agencies 

currenUy concentrated in the District of Columbia to

00



1 fidd offices located at points throughout the United

2 States.

3 Interested parties, including heads of agencies, other Federal

4 employees, and Federal employee organizations, shall be

5 allowed to submit views, arguments, and data in connection

7 (c) On the completion of the study under subsection (a)

8 of this section, and in any event not later than one year

9 after the effective date of this Act, the Director of the Office

10 of Personnel Management shall submit to the President and

11 to the Congress a report on the results of such study together

12 with his recommendations. Any such recommendation which

13 involves the amending of existing statutes shall include draft
14 legislation.

15 8AVIN08 PROVISIONS

16 Sec. 1102. (a) Except as otherwise provided in this

17 Act, all executive orders, rules, and regulations affecting

18 iheFederal service shall continue in effect, according to their

19 terms, until modified, terminated, superseded, or repealed by

20 the President, the Office of Personnel Management, the

21 Merit Systems Protection Board, the Equal Employment

22 Opportunity Commission, or the Federal Labor Relations
23 AvOioriiy with respect to matters within their respective

24 jurisdictions.

25 (b) No provision of this Act shall affect any ad

j  nvinistrative proceedings pending at the time such provision

2  takes effect. Orders shall be issued in such proceedings and 

g appeals shall be taken therefrom as if this Act had not been 

 ̂ enacted.

g (c) No suit, action, or other proceeding lawfully com- 

g menced by or against the Director of the Office of Personnel 

rj Management or the members of the Merit Systems Protection

8 Board, or officers or employees thereof, in their official ca-

9 pacity or in relation to the discharge of their official duties,

10 ‘ 05 in effect immediately before the effective date of this Act,

11 shall abate by reason of the enactment of this Act. Determi-

12 nations with respect to any such suit, action, or other pro-

12 ceeding shall be made as if this Act had not been enacted.

14 AVTHOBIZATIOH OF APPROPRIATIONS

If Sec. 1103. There are authorized to he appropriated,

16 out of any mmcys in the Treasury not othenmse appro-

17 priated, such sums as may be necessary to carry out the pro-

18 visions of this Act.

19 POWERS OF PRESIDENT UNAFFECTED EXCEPT BY EXPRESS

20 PROVISIONS

21 Sec. 1104. Except as otherwise expressly provided in

22 this Act, no provision of this Act shall be construed to—

23 “ (1) limit, curtail, abolish, or terminate any func-

24 tion of, or authority avaUahle to, the President which

384
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1 6322, 6326, 7203, and 7204 (as redesigwUed in

1 the President had immediately before the effective date
2 section 703(a)(1) of this Act), 7312, 8151, 8331,

2 of this Act; or 3 8332, 8334, 8337, 8339-8343, 8345-8348, 8501,

3 “ (2) limit, curtail, or terminate the President8
4 8701-8712, 8714, 8714a, 8716, 8901-8903, 8905,

4 authority to delegate, redelegate, or terminate any dele
5 8907-8910, and 8913, by striking out ‘̂CivU Service

5 gation of functions.
6 Commission’  ̂and inserting in lieu thereof ‘̂Office of Per

6 TECHNICAL AND CONFOBMINO AMENDMENTS
7 sonnel ManagemerU";

7 Sec. 1105. (a) Title 5, United States Code, is
8 (4) in sections 1505-1508 and 3383 by striking out

8 amended—
9 ‘'Civil Service Commission” and '̂Commission” each

9 (1) in sections 5347, 8713, and 8911, by sinking
10 place they appear and inserting in lieu thereof “Merit

10 out ‘^Chairman of the Civil Service Commission” and
11 Systems Protection Board!’ and “Board!’ , respectively;

11 inserting in lieu thereof ‘^Director of the Office of Per
12 (5) in section 1504 by striking out “ Civil Service

12 sonnel Management''; 13 Commission. On receipt’ and all that follows down
13 (2) in section 3304 by striking out “ o Civil Service 14 through the end thereof and inseriing in lieu thereof
14 Commission board of exammers” and inserting in lieu 15 “Special Counsel of the Merit Systems Protection
15 thereof “ the Office of Personnel Management’ ; 16 Board.” ;
16 (3) in sections 1301, 1302, 1304, 1308, 2105, 17 *‘ (6) in section 5335(c)—
17 2951,3110,3304a, 3308,3312,3318,3324,3325,3344, 18 “ (A ) by striking out “ Commission”  the first
18 3351, 3363, 3373, 3502, 3504, 4102, 4106, 4113- 19 place it appears and inserting in lieu thereof “ Office
19 4118, 5102, 5103, 5105, 5107, 5110-5115, 530f3, 20 of Personnel Management’ ;
20 5304, 5333, 5334, 5336, 5338, 5343, 5346, 53^, 21 ‘ ‘ (B ) by striking out “ Commission”  the second
21 5351, 5352, 5371, and 5372 (as redesignated in section 22 place it appears and inserting in lieu thereof “Merit
22 801(a) (3) (A) (ii) of this Act), 5374 (as redesignated 23 Systems Protection Board!’ ;
23 in section 801 (a) (3) (A ) (ii) of this Act), 5504, 5533, 24 “ (C ) by striking out “ Commission’ ’ the third
24 5545, 5548, 5723, 6101, 6304r-6306, 6308, 6311,

o:>
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1 place it appears and inserting in lieu thereof 1 (10) in section 1305, by striking out “For the pur

2 “ Office’*; and 2 pose of sections 3105, 3344, 4301(2) (E ), 5362, and

3 “ (D ) by striking out Commission” the fourth 3 7521 of this title und the provisions of section 5335(a)

4 place it appears and inserting in lieu thereof 4 (B) of this title that relate to administrative law judges

5 “Board!*; 5 the Civil Service Commission may** and inserting in lieu

6 (7) in section 8347(d), by striking out Commis 6 thereof “For the purpose of section 3105, 3344, 4301(2)

7 sion'* the first time it appears and inserting in lieu there 7 (D ) and 5372 of this title and the provisions of section

8 of ‘'Merit Systems Protection Board!* and by striking 8 5335(a) (B ) of this title that relate to administrative law

9 out “Commission” the second time it appears and insert 9 judges, the Offjice of Personel Management may, and for

10 ing in lieu thereof “Board” ; 10 the purpose of section 7521 of this title, the Merit Sys

11 (8) in section 552(a) (4) (F )^ 11 tems Protection Board may” ;

12 (A ) by striking out ‘‘Civil Service Commission" 12 (11) in section 1306, to read as follows: “ The

13 and “ Commission" each place they appear and in 13 Director of the Office of Personnel Management and au

14 serting in lieu thereof, “Special Counsel” ; and 14 thorized representatives of the Director, may administer

15 (B) by striking out “its” and inserting in lieu 15 oaths to witnesses in matters pending before the Office!';

16 thereof “his” ; 16 (12) in sections 1302, 1304, 1308, 2951, 3304a,

17 (9) in section 1303— 17 3308, 3312, 3317b, 3318, 3324, 3351, 3363, 3504,

18 (A ) by striking out “ Civil Service Commis 18 4106, 4113-4115, 4117, 4118, 5105, 5107, 5110-5112,

19 sion” and inserting in lieu thereof “Office of Person 19 5114, 5333, 5343, 5346, 5545, 5548, 5723, 6304,

20 nel Management, Merit Systems Protection Board, 20 6405, 7312,8331,8332, 8337, 8339-8343, 8345-8348,

21 and Special Counsel” ; and 21 8702,8704r^07,8709-8712,8714a, 8716,8901-8903,
22 (B) by striking out “Commission” in paragraph 22 8905, 8907, 8909, 8910, and 8913 (as such sections
23 (1) and inserting in lieu thereof “Office of Per 23 are amended in paragraph (3) of this subsection), by
24 sonnel Management'’ ; 24 striking out “ Commission” each place it appears and

25 inserting in lieu thereof “ Offjice";

05
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1
2

3

4

5

6

7

8 

9

10

11

12

13

14

15

16

17

18

19

20 

21 

22

23

24

25 is

(13) in sections 1303, 8713, and 8911 (as such 

sections are amended in paragraph (1) of this sub

section), by striking out **Commission” and inserting in 

lieu thereof Office'*;

(14) in section 8344(a), by striking out “ Commis

sion'' and inserting in lieu thereof *‘Offlce of Personnel

(15) in section 8906,̂  by striking out Commission” 

each place it appears and inserting in lieu thereof “ Office 

of Personnel Management” the first time it appears and 

“ Office” the other times it appears;

(16) in the section heading for section 2951 and 

in the item relating to section 2951 in the analysis for 

chapter 29, by striking out “ Civil Service Commission” 

and inserting in lieu thereof “ Office of Personnel Man

agement” ; and

(17) in the section heading for section 5112 and in 

the item relating to section 5112 in the analysis for 

chapter 51, by striking out “ CivU Service Commission” 

and inserting in lieu thereof “Office of Personnel Man

agement ,̂

(b) Section 1307 of title 5, United States Cods, is

I ( 2)  Sedion 5109 of >udilitUU further amoMl by T0-

g (d )T heP re^orlm de«gneeA att,a»M (m a>pr^

4 cabU, m  in my event not later than 30 day, after the daU
5 of the enactment of mAa,>»bmU to th^CommUtee on Po,t

6 Office and CM  Service of the Home of Bepre»entative> and

7 the CommiUee on Govenrnmid Afair, of the Senate a

8 draft of any additiomd ledinical and eonformmg amendr

9 menl. to the of Ole 5. United State, Code, and

10 any other prmiaon, of law which have not been made by the

11 provimn, of thi. Act and which are necewary to reflect

12 throughout meh prOviaont the amendment, to the subOanr

13 live pmu&om of la w  m a d e  by thU Act and by Reorganir

zation Plan Numbered 2 of 1978.

15 effective date

16 Sbc. 1106. Except a, otherwix exprealy provided in 

IT doe Act, the prmimm, of thi. Act duM take efect 90 day,

after the date of the enactment of thi. Act.
Amend the title s o  as to read: “ A bill to reform the eivU 

service laws, and for other purposes.”

390
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(c )(1) Section 5109(b) of title 5, United States Code,
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95th Congress ) HOUSE OF REPRESENTATIVES ( Report 
2d Session ) ( No. 95-1403

CIVIL SERVICE REFORM ACT OF 1978

J lxy  31,1978.— Committed to the Committee o f the W hole House on the State 
o f the Union and ordered to be printed

Mr. N ix ,  from the Committee on Post Office and Civil Service, 
submitted the following

R E P O R T
[Including cost estimate o f the Congressional Budget OflSce]

[T o  accompany H.R. 11280] 

together with

SEPARATE, SUPPLEMENTAL, ADDITIONAL, 
INDIVIDUAL, AND DISSENTING VIEWS

The Committee on Post Office and Civil Service, to which was 
referred the bill (H.R. 11280) to reform the civil service laws, having 
considered the same, reports favorably thereon, with amendments, and 
recommends that the bill as amended do pass.

A m e n d m e n t s

The committee has amended the bill as introduced by striking out 
all language after the enacting clause and inserting a new text which 
is printed in italic in the reported bill.

The committee has also amended the title.

E x p l a n a t io n  o f  A m e n d m e n t s

The Committee amendments include a complete substitute for the 
text of H.R. 11280 as introduced and an amendment to the title.

The changes made by the committee amendments to the text of the 
bill are ex'plained in the body of this report.

The committee has amended the title to reflect more accurately the 
content of the bill as amended.

P u r p o se

The purpose of this legislation is to reform the Civil Service of the 
Government of the United States.

(1 )
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C o m m it t e e  A c t io n

On March 2, 1978, President Carter transmitted to Congress his 
message on civil service reform which inchided a draft of legislation. 
That legislation was introduced on March 3,1978, by Mr. Nix and Mr. 
Derwinski (by request) as H.R. 11280.

The Committee on Post Office and Civil Service conducted 13 days 
of hearings (including hearings conducted by Representative Gladys 
Xoon Spellman at four Federal agency locations) on March 14, 21; 
April 4,5,6,11,12,28; and May 8,12,15', 22, and 23.

Testimony was given by 203 witnesses representing Federal em
ployees, business organizations, women’s groups, veterans, public in
terest groups, and the executive branch, which presented testimony by 
the Director of the Office of Management and Budget, the Chairman 
of the Civil Service Commission, the Secretary of Health, Education, 
and Welfare, and the Secretary of Defense. Additional written com
munications have been received from 36 organizations and individuals.

At the conclusion of the hearings, the committee met for 10 days 
(June 21, 22, 23, 28, 29, and July 11, 12, 13, 17, and 19) to mark up 
H.R. 11280. Seventy-seven separate amendments were considered by 
the committee, and extensive discussion occurred on all aspects of the 
bill. In an unusual procedure by the Committee on Post Office and 
Civil Service, direct testimony was heard during the course of markup 
sessions from administration officials so that the President’s position 
on specific issues would be announced. Forty-two rollcall votes were 
taken during the committee’s deliberations and on July 19, 1978, by a 
vote of 18 to 7, the committee ordered the bill reported to the House 
with one amendment striking all after the enacting clause and substi
tuting an entirely new text incorporating all of the amendments 
adopted by the committee. The rollcall vote to report the bill was as 
follows:

Ayes—Mr. Nix, Mr. UdaJl, Mr. Hanley, Mr. Wilson, Mr. White, Mr. 
Ford, Mr. Clay, Mrs. Schroeder, Mr. Lehman, Mr. Solarz, Mr. Myers, 
Mr. Heftel, Mr. Garcia, Mr. Metcalfe, Mr. Ryan, Mr. Derwinski, Mr. 
Leach, and Mr. Corcoran.

Nays—Mrs. Spellman, Mr. Harris, Mr. Rousselot, Mr. Collins, Mr. 
Taylor, Mr. Gilman, and Mr. Lott.

I n t r o d u c t io n

In his message to the Congress on March 2,1978, President Jimmy 
Carter stated:

Nearly a century has passed since enactment of the first 
Civil Service Act—the Pendleton Act of 1883. That act 
established the U.S. Civil Service Commission and the merit 
system it administers. These institutions have served our Na
tion well in fostering development of a Federal work force 
which is basically honest, competent, and dedicated to con
stitutional ideals and the public interest.

But the system has serious defects. It has become a bureau
cratic maze which neglects merit, tolerates poor performance, 
permits abuse of legitimate employee rights, and mires every 
personnel action in redtape, delay, and confusion.
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Civil service reform will be the centerpiece of government 
reorganization during my term of office.

I have seen at first hand the frustration among those who 
work within the bureaucracy. No one is more concerned at 
the inability of Government to deliver on its promises than 
the worker who is trying tado a good job.

Most civil service employees perform with spirit and in
tegrity. Nevertheless, there is still widespread criticism of 
Federal Government performance. The public suspects that 
there are too many Government workers, that they are under
worked, overpaid, and insulated from the consequences of 
incompetence.

Such sweeping criticisms are unfair to dedicated Federal 
workers who are consistently trying to do their best, but we 
have to recognize that the only way to restore public confi
dence in the vast majority who work well is to deal effectively 
and firmly with the few who do not. * * *

The objectives of the civil service reform proposals I am 
transmitting today are:

To strengthen the protection of legitimate employee 
rights;

To provide incentives and opportunities for managers 
to improve the efficiency and responsiveness of the Fed
eral Government;

To reduce the redtape and costly delay in the present 
personnel system;

To promote equal employment opportunity;
To improve labor-management relations.

H.R. 11280 embodies the President’s proposals for civil service re
form. As amended by the committee, it reflects changes in the original 
proposal and is designed to improve the civil service system, ensure 
adequate protection for employees against unlawful abuses by agency 
management, and provide a framework for labor-management rela
tions in the Federal Government.

JtTSTIFICATION

Civil servants administer almost all functions of Federal activities. 
Of 2.8 million civilian positions in the executive branch, more than 1.5 
million are in the competitive service; that is, the positions are filled on 
the basis of competitive civil service examinations in which any quali
fied citizen is entitled to participate. Appointments are made by agen
cies from lists of qualified eligibles. In this process, the Civil Service 
Commission is responsible for examining applicants, establishing 
civil service registers, and referring registers to agencies for con
sideration.

The problems of any organization employing as many as work for 
the Federal Government would be staggering regardless of the effec
tiveness of the system, but it is evident that the Federal civil service 
does not serve the public interest satisfactorily in several specific arep;

The delay between the time an individual applies for a civil 
service position and the time he is actually appointed, even if the 
agency appointing him makes every possible effort to speed the 
appointment process.



641

The time necessary for an agency to dismiss an employee who 
has tenure but has proven to be an unsatisfactory worker. A l
though all employees who have tenure should be protected from 
arbitrary and capricious actions, neither the employee nor the 
Government benefits from a system in which unnecessary delay 
exists. The employee does not benefit because he may be removed 
from a pay status 30 days after a notice of dismissal is given 
and spends much of his time preparing his defense for a hearing 
on the appeal, thus losing time he could devote to other employ
ment. The agency does not benefit because it has to devote costly 
time to the defense of its action.

The “bureaucracy” at the higher level of the civil service is 
sometimes considered to be not sufficiently responsive to an Admin
istration’s program. Career employees cannot be displaced, trans
ferred or reduced to a lower level position for any reason without 
requiring a full-fledged adverse action procedure with its attend
ant appeals and, in some cases, judicial proceedings.

The opportunity to provide employment for many well-qualified 
individuals, particularly women, is severely limited because of 
veterans’ preference, which requires that most former members 
of the armed services be given preference over applicants who 
do not have this statutory preference.

H.R. 11280 is designed to resolve these and other civil service 
problems.

SUM M ARY OF MAJOR REFORMS

Title I establishes in law the general policies of the merit system 
principles applicable to the competitive civil service and throughout 
the executive branch. Under existing law, there is no clear statement 
embodying the merit principles, upon which the Civil Service Act of 
1883 was based, and under which the civil service system has gradually 
evolved in the last century. The President’s proposal and the commit
tee’s recommendations include a specific statement of principles to 
serve as guidelines for all Executive agencies to follow.

The bill also enumerates specific practices which may not be engaged 
in and for which an individual shall be disciplined if these prohibited 
activities occur. In particular, the bill prohibits reprisals against em
ployees who divulge information to the press or the public (generally 
known as “whistleblowers” ) regarding violations of law, agency mis
management, or dangers to the public’s health and safety. Generally, 
title I provides protection for all employees against discrimination, 
political coercion or unfair, arbitrary, or illegal actions regarding 
appointments and advancements within the civil service.

Title II provides legislative authority for the division of the Civil 
Service Commission into two agencies: the Office of Personnel Man
agement and the Merit Systems Protection Board. The Office of 
Personnel Management shall be headed by a Director and Deputy 
Director appointed by the President, with the advice and consent of 
the Senate, and will be the central personnel office of the executive 
branch. The Merit Systems Protection Board will be an independent 
agency' exercising appelate authority now vested in the Civil Service 
Commission. The Board will have a‘Special Counsel, appointed by the 
President, with the advice and consent of the Senate, who will have

3-782 O - 79 (Vol. I) -  42
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broad authority to investigate, particularly “whistleblower” cases. 
Title II also revises existing law for the appraisal of employee per
formance on the job, requires the establishment of specific performance 
standards, and establishes procedures for adverse actions and 
suspensions.

Title III includes changes in the law relating to the appointment 
and retention of former members of the armed services—commonly 
called veterans’ preference.

Title IV  establishes the Senior Executive Service, generally embody
ing those management positions which now comprise “supergrades’'— 
positions in grades GS-16, GS-17, and GS-18 under the General 
Schedule in title 5, United States Code. The Senior Executive Service 
is designed to provide greater mobility in the highest level of political 
and nonpolitical positions in the civil service and help ensure a high 
quality of executives in agency management. Perhaps more than any 
other provision in this bill, the Senior Executive Servdce can provide 
the framework to meet the Government s management needs.

Title IV  also authorizes performance awards for employees in upper 
level positions whose work is of a sustained and outstanding nature. 
Although bonuses are common in the private sector, there is almost no 
opportunity under existing law for a Federal employee, regardless of 
his achievements, to receive any financial reward for doing a superior 
job. Title IV  establishes such a program for career employees in the 
Senior Executive Service.

Title V establishes a merit pay system for management employees 
in the levels below the Senior Executive Service—GS-13, GS-14, and 
GS-15. Under this progi'am, automatic step increases will be elim
inated and periodic adjustment-s, other than compara;bility increases, 
will be based solely upon performance.

Title VI authorizes research programs and demonstration projects 
in Executive agencies and improves the intergovernmental personnel 
relations program between the Federal and State governments.

Title V II establishes a new labor-management program applicable 
to most agencies in the executive branch. Under the existing system of 
labor-management relations in the executive branch, the President, by 
Executive order, has complete authority to establish the labor-manage- 
ment program. Title V II establishes a new program and provides for 
greater employee and employee organization participation. However, 
title V II does not authorize collective bargaining on substantive issues 
of pay and fringe benefits, as is currently permitted in some agencies, 
such as the Postal Service, the Tennessee Valley Authority, and the 
Bonneville Power Administration.

Title VTII provides a new system for the salary and grade protection 
of employees who are adversely affected by position reclassification 
decisions or downgradings resulting from reductions in force.

Title IX  incorporates revisions in the so-called “Hatch Act,” which 
places restrictions upon the political activity of certain Federal, State, 
and local government employees.

Title X  revises the working hours of employees of the Federal Gov
ernment engaged in firefighting.

Title X I  includes miscellaneous provisions necessary to carry out 
the purpose of this legislation.
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M a j o r  C h a n g e s  i n  E x is t in g  C i v il  S e r v ic e  L a w s

ORGANIZATION

The structure of the civil service system will be changed by abolish
ing the U.S. Civil Service Commission and establishing two new Fed
eral agencies. The Office of Personnel Management will administer the 
personnel system, issue rules and regulations applicable to agency per
sonnel system, and serve as the President’s agent for all civil service 
personnel matters. This independent establiSiment in the executive 
jranch will be headed by a Director, appointed by the President with 
the advice and consent of the Senate, and a Deputy Director, similarly 
appointed. The Director will be the chief executive officer of the agency 
for all administrative purposes and may appoint as many as five asso
ciate directors.

RECRUITMENT AND EXAM IN IN G

A principal problem of the existing appointment system is that 
all examining authority is vested in the Civil Service Commission. 
Although uniformity has some advantages, it invariably results in 
delay in the appointment process. Hundreds of cases over the past 
few years have been brought to the committee’s attention demon
strating inordinate delay in the appointment process. The Office of 
Personnel Management will have the authority to delegate the exam
ining authority to individual agencies so that the entire appointment 
process can be handled by an agency. This delegation will not relieve 
the Office of Personnel Management from the responsibility to en
sure that all aspects of the competitive civil service system are con
ducted in accordance with the merit system principles and uniform 
standards established by the Office.

MERIT SYSTEMS PROTECTION BOARD

The Merit Systems Protection Board will take over the appellate 
authority now vested in the Civil Service Commission. Under existing 
law, when an agency proposes to remove an employee, an employee 
may appeal the agency’s decision to the Federal Employee Appeals 
Authority and subsequently to the Appeals Review Board, which 
are part of the Civil Service Commission. The Board’s decisions are 
final unless the Civil Service Commissioners reopen the case for 
reconsideration, a procedure which does not often happen. One of 
the inherent conflicts in the present system is that the Commission 
has both the enforcement authority as the chief personnel office of 
the executive branch and also the administrative review authority 
in adverse action cases. Almost all witnesses appearing before the 
committee supported the proposal to divide the Commission’s au
thority in the manner proposed by the President. The Merit Systems 
Protection Board will be composed of three members appointed by 
the President with the advice and consent of the Senate, each to serve 
a term of 7 years.

The Office of the Special Counsel in the Merit Systems Protection 
Board is a new position designed to ensure that employees are fairly 
protected. The Special Counsel is vested with specific authority to
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investigate any allegation of a prohibited personnel practice and, in 
exceptional cases, to issue a stay against any personnel action proposed 
to be taken by an agency if the Special Counsel believes that such a 
stay is necessary to prevent a substantial and adverse impact on the 
employee involved. The stay will remain effective for 30 days and may 
be extended if the Board agrees to the extension. The quasi-judicial 
authority vested in the Special Counsel goes farther than the President 
proposed, but the committee believes that this authority is necessary 
to adequately protect employees.

The Special Counsel has specific authority to investigate viola
tions of the Hatch Act and to bring actions against employees who 
have engaged in prohibited personnel practices. The Merit Systems 
Protection Board will have the authority to discipline any person who 
has engaged in a prohibited personnel practice, including the power 
of removal, reduction in grade, debarment from the civil service, or 
civil penalties of up to $1,000.

ADVERSE ACTIO N S

Under existing law, an employee against whom an adverse action is 
proposed has a right to 30 days’ advance notice and an appeal to the 
Civil Service Commission. Although the agency may remove the em
ployee from the payroll upon the expiration of the 30-day period, 
there are many instances in which an employee is not removed for 
several months. The average length of time between the notification of 
an adverse action and a decision by the Federal Employee Appeals 
Authority is more than 5 months.

H.R. 11280 does not fully address the problem of the adverse action 
system. The committee considered at length the advisability of adopt
ing a new system which guarantees an employee the right to a hearing 
before being removed from the payroll. This alternative was rejected 
without prejudice at this time because a majority of the committee does 
not believe that this legislation is the appropriate vehicle for such 
change without further study. However, the adverse action system is 
deficient and the committee requests that the Office of Personnel Man
agement undertake an immediate study of the adverse action system 
with the view to proposing changes in the system during the 96th 
Congress.

PROTECTION  OF EM PLOYEE RIG H TS

The President’s proposal would have placed the burden of proof on 
the employee against whom an adverse action is taken to demonstrate 
upon appeal that the agency action to remove or suspend him was 
wrong. The President’s proposal also eliminated the “preponderance 
of the evidence” rule, which is the current basis for reaching a decision 
in appeals cases. The committee has revised this j)roposal to retain the 
“preponderance of the evidence” rule and to give the employee to 
greater opportunity, upon appeal, to demonstrate reversible error. 
However, the committee agrees with the administration that a “re
duction in rank” shall no longer be considered an adverse action sub
ject to appeal. A  reduction in rank includes those cases in which an 
employee is moved from a position in the organizational structure 
of the agency to another position of equal pay but not necessarily of
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equal stature. Under the committee proposal, such a change will not 
be an adverse action unless the action involves a reduction in pay or 
grade. However, the employee in such a case would haA e an appeal 
right if the reduction in rank involves a prohibited personnel practice.

However, the employees in such a case would have an appeal right 
if the reduction in rank involves a prohibited personnel practice.

The committee recommends that existing preference for certain for
mer members of the Armed Forces be altered to provide greater em
ployment opportunities for Vietnam era veterans and to encourage the 
recruitment and retention of qualified applicants, particularly women 
and minority applicants, who frequently are not now within reach on 
civil service registers because of the statutory preference for veterans.

Under existing law, a veteran (which generally means an honorably 
discharged individual who has served in the Armed Forces on active 
duty during a period of war or armed conflict, or in an area for which 
a campaign badge is authorized, or for a period exceeding 180 days 
any part of which occurred between January 31,1955 and October 31, 
1976, and in certain cases the spouse or mother of such a person) is en
titled to appointment and retention preference in the competitive serv
ice. Preference is given by adding 5 points to the passing score of an 
applicant entitled to preference, but an applicant who is disabled 
on account of his military service receives 10 points, and an ap
plicant who is disabled and is receiving compensation from the Vet
erans’ Administration because of such a disability is entitled to 10 
points and automatically rises to the top of the civil service register of 
eligibles. A  preference eligible may not be passed over to select a non- 
preference eligible unless the Civil Service Commission approves the 
appointment. For retention purposes, all preference eligibles are re
tained within their competitive group during a reduction in force 
until all nonpreference eligibles have been displaced.

The committee endorses the retention of veterans’ preference laws 
as a benefit which the Government bestowed and should continue to 
bestow on its citizens who have served in the armed services during a 
period of war or armed conflict. However, the lifetime preference 
which all preference eligibles have today works to the extreme dis
advantage of Vietnam veterans and women and minority applicants 
who do not have preference eligibility. We are now in a period in 
which the Government and private industry are strongly encouraged 
to provide employment opportunities for women and minority appli
cants to improve career opportunities for these citizens. The veterans’ 
preference laws, particularly that portion of the law which grants 
preference for peacetime service between the end of the Korean con
flict in 1953 and the beginning of the Vietnam conflict in 1965, ef
fectively serves as a barrier for women and minority applicants at
tempting to obtain competitive positions in the civil service.

The committee has amended the bill to modify veterans’ preference 
in the following manner:

In the case of any individual who is retired from the Armed 
Forces on account of physical disability, no change in existing law
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is proposed. These individuals will continue to enjoy lifetime 
veterans’ preference for both appointment and retention.

In the case of an individual retired at the rank of major or its 
equivalent except a disabled veteran, appointment preference will 
be eliminated.

In the case of a nondisabled veteran retired below the rank of 
major, veterans’ preference will be modified so that the individual 
will have appointment preference for a period of 3 years follow
ing his separation from the military service.

In all other cases, individuals who under current law have 
preference on account of military service, will have appointment 
preference for a period of 15 years following separation from the 
military service or until appointed to a permanent position in the 
civil service, whichever occurs first.

For retention purposes in reductions in force, individuals re
tired for physical disability incurred as a direct result of armed 
combat will continue to have full preference. Others retired will 
have no preference, as is the case under existing law, 5 U.S.C. 
3501(a) (3) (A). All other individuals entitled to retention pref
erence will have retention preference for a period of 8 years fol
lowing their separation from the military service.

DU AL CO M PEN SATIO N

The committee has amended the provisions of law enacted in the 
Dual Compensation Act of 1964 affecting the pay of retired officers 
who are employees in civil service positions.

Under existing: law, a Regular officer who retires for reasons other 
than physical disability incurred as a direct result of war or armed 
conflict and who is subsequently employed in a civilian position in 
the Federal Government is required to take a reduction in retired pay 
during the period of civilian service. The reduction does not apply 
in the case of a retired Reserve officer, or in the case of a Regular officer 
retired for combat disability.

Earlier this year, the committee, through its Subcommittee on In
vestigations, found numerous instances where retired Regular officers 
occupying civilian positions are paid total compensation substantially 
in excess of the pay of members of the Cabinet, Justices of the Supreme 
Court, and others at the highest levels of Federal pav. The dual 
compensation reduction formula permits a retired Regular officer to 
receive only the first $2,000 of his retired pay, plus 50 percent of any 
amount in excess of $2,000. The $2,000 figure is subject to a cost-of- 
living escalation clause which, as of July 1978, actually permits abase 
rate of $4,320 plus 50 percent of the remainder. Although this limita
tion may have been suitable when the Dual Compensation Act was 
written in 1964, the rapid increase in retired military pay since 1964 
has resulted in very substantial pensions for senior officers, which, 
when combined with civilian pay, particularly at the supergrade level, 
result in pay levels which the committee believes are not justified for 
an individual who is in essense on two Federal payrolls at the same 
time.

The committee recommends that, on a prospective basis only, the 
dual compensation provisions be revised so that any retired officer,



647

10

Regular or Reserve, who becomes employed in a civilian position in 
the Federal Government receives his full military pension and his 
civilian pay but that an absolute ceiling be imposed at the rate in effect 
for level V of the Executive Schedule of title 5, currently $47,500.

The committee amendment will have no eifect upon any officer al
ready retired from the military service. The provisions of existing 
law will continue to apply to those individuals.

SENIOR EXECUTIVE SERVICE

Title IV  establishes a new Senior Executive Service to include man
agement and program officials in Executive agencies who are now gen
erally in the G ^16 , GS-17, and GS-18 positions in the executive 
branch, and individuals not appointed by the President with the ad
vice and consent of the Senate whose positions are in levels IV  and V  
of the Executive Salary Schedule under title 5.

The “supergrades” in Executive agencies were created under the 
Classification Act of 1949 and, with the exception of certain scientists 
and professional positions, the total number of administrative super- 
grade positions is controlled by acts of Congress. There are more than 
10,000 supergrade positions in the executive branch, but most are sci
entific positions. Managempt supergrade positions are allocated to 
agencies by the Civil Service Commission generally on the basis of 
agency need.

The major disadvantage in the existing program, in the administra
tion’s view, is that it does not have sufficient flexibility to meet agency 
or Government-wide needs. Individuals of exceptional qualifications 
are limited because of the inflexibility, and the rewards which can be 
given to employees of superior capabilities and performance are ex
tremely limited.

The new Senior Executive Service is designed to resolve these man
agement problems. Upon establishment, employees currently occupy
ing supergrade positions who are responsible for the management or 
direction of a program will be permitted to volunteer to join the Sen
ior Executive Service or to remain under the existing supergrade sys
tem, which will continue to be applicable to nonmanagement positions. 
Employees in the Senior Executive Service will be subject to promo
tion and reassignment to meet agency needs and will be subject to a 
probationary period to determine whether they are fully qualified in 
the position to which they have been appointed. Career employees who 
fail to meet this test or who subsequently fail to perform at a fully sat
isfactory level of work will be guaranteed the right to be reassigned 
to a permanent non-Senior Executive Service position at no loss of 
salary. Pay increase will be based on performance. No more than 10 
percent of all Senior Executive Service positions may be filled by non- 
career appointees; no agency may have more than 25 percent of non- 
career appointees in these positions (except certain agencies which, on 
the effective date of this legislation, have a greater percentage); and 
at least 70 percent of all employees in the Senior Executive Service 
at any one time must have at least 5 years’ Federal Service.

Career employees in the Senior Executive Service will be eligible for 
monetary performance awards based on sustained excellent work. Non- 
career appointees will not be eligible for these awards.
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The committee adopted an amendment proposed by Representative 
Spellman to establish an experimental program for the Senior Execu
tive Service. Under the Spellman amendment, the Senior Executive 
Service will be conducted on a trial basis in three executive depart
ments for a period of 2 years. Thereafter, the program will be estab
lished on a Government-wide basis in the executive branch upon the 
adoption of a concurrent resolution by the Senate and House of 
Representatives.

MERIT PAY

The administration bill recommended the establishment of a new 
pay system for individuals in management positions in grades GS-13, 
GS-14, and GS-15 of the General Schedule. Under the administra
tion’s proposal, these employees would not be entitled to annual pay 
comparability increases and would not be subiect to periodic step 
increases.

The committee agrees with the administration proposal that step 
increases for management employees be eliminated and periodic ad
justments be made on the basis of performance alone.

The committee does not agree, however, that annual comparability 
adjustments should be eliminated. Pay comparability is a concept 
which establishes basic rates for positions in the Federal service, not 
for individual occupants of those positions. The long struggle to 
achieve comparability for Federal employees under the General Sched
ule prevailed only after a 10-year period of attempting to perfect a 
statutory and administrative system for comparability and pay re
form. To abandon that principle, particularly for those employees in 
the higher level positions in the Government, would be unfair and un
wise. If the administration advocates changing comparability as the 
basic principle of pay for Federal employees, it should do so across the 
board rather than advocating that lower-level employees receive com
parability and higher-level employees not receive comparability.

The committee agrees with the recommendation that superior per
formance cash awards be made available to management employees in 
the GS-13, GS-14, and GS-15 positions.

RESEARCH AND DEMONSTRATION PROJECTS

The committee approved the administration’s recommendation for 
personnel research programs and demonstration projects in the execu
tive branch.

As proposed by the administration, the Office of Personnel Manage
ment is authorized to develop a program for personnel research and 
demonstration projects. The committee has amended the proposal so 
that all plans for such projects will be submitted to the Congress and 
subject to disapproval i)y either House of Congress if a resolution of 
disapproval is adopted by either House within 60 days.

The committee also recommends that the Office of Personnel Man
agement undertake a study, immediately following the enactment 
of this legislation, on the overall problem of the decentralization of 
Federal Government functions.
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LABOR-MANAGEMENT RELATIONS

The committee has considered labor-management relations legisla
tion for several years. Over a long period of time, the Subcommittee 
on Civil Service and its predecessor subcommittees have considered 
legislation. Last year, following additional hearings, Representatives 
William D. Ford and William (Bill) Clay, introduced H. R. 9094 
representing what the sponsors considered to be a reasonable com
promise between the Administration which favored continuation of 
abor-management relations under the Executive order and Federal 

employee organizations which generally favor collective bargaining 
for Federal employees.

Following the submission of his message to the Congress on civil 
service reform, President Carter proposed additional legislation to be 
incorporated in this bill establishing, by law, a system of labor-man- 
agement relations for employees in the executive branch. The Presi
dent’s proposal was essentially the codification of the existing Execu
tive Order No. 11491 originally established by President John F. 
Kennedy in 1962, and subsequently revised by President Richard 
Nixon in 1969.

The committee agrees that the time has come to establish by statute 
a labor-management relations system for Federal employees, but dis
agrees with the President’s specific proposal. Employees in the private 
sector have been covered by the Wagner Act since 1935. Major em
ployers in this Nation are subject to the collective-bargaining proce
dures of that law and other Federal statutes governing labor law. 
More than half a million postal employees gained the right of collec
tive bargaining in the Postal Reorganization Act 8 years ago. In the 
case of postal workers, their collective-bargaining rights extend to all 
aspects of employment, including wages, fringe benefits, hours, and 
work conditions. Employees in several smaller agencies, including the 
Tennessee Valley Authority, have had collective bargaining for dec
ades. But most Federal employees have been subject to congressional 
control of pay and fringe benefits or, in more recent years, Congres
sional-Presidential control of pay and a very limited program of col
lective bargaining established by Executive order.

The committee recommends that a new broad program for labor- 
management relations be established by law and that employees, 
through their unions, be permitted to bargain with agency manage
ment throughout the executive branch on most issues, except that Fed
eral pay will continue to be set in accordance with the pay provisions 
of title 5, and fringe benefits, including retirement, insurance, and 
leave, will continue to be set by Congress.

Title VII adopts some of the provisions of that bill but does not 
permit an agency shop or bargaining on wages and fringe benefits 
and does not go as far as H. R. 9094 in the scope of bargaining. The 
committee amendment also includes a specific broad statement of 
management rights.

A majority of the committee believes that this system strikes a 
proper balance between the public interest and the demands of citizens 
who are employees of the Federal Government who wish to have a 
greater voice in the employment policies applicable to them.
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DOW N GRADIN G A N D  SAVED P A Y

The committee has amended the bill to include as title VIII the 
provisions of H.K. 9279, relating to p̂rotections for employees who are 
downgraded either because of position reclassification or because of 
agency reorganizations. This legislation was separately reported by 
the committee on March 21, 1978, and received specific support from 
President Carter who expressed his desire to have downgrading pro
tection enacted to assist in the various executive agency reorganiza
tion programs. The administration continues to favor this legisla
tion and has expressed its approval of the inclusion of the down
grading bill in the civil service reform bill.

Over the past several years the downgrading of Federal emplojrees 
for reasons beyond their control has become one of the most pressing 
problems facing the Government’s civilian work force. Downgradings 
occur when positions are recognized as being overgraded because .of 
erroneous classifications or when, as a result of staff reductions, mis
sion changes, consolidation of functions, or reorganizations, a reduc
tion-in-force action results in employees being placed in lower grades.

While these reclassification and reduction-in-force actions are neces
sary, the major impact of such actions is felt almost exclusively by 
the employee. Employees who are downgraded not only experience a 
reduction in pay but in many cases suffer irreversible damage to their 
careers. For an employee who is approaching retirement, a reduction 
in grade can be particularly damaging.

Under existing law, an employee who is reduced in grade as a 
result of the reclassification of his position or as a result of certain 
reductions in force is entitled to retain his existing rate of pay, but not 
his grade, for a maximum period of 2 years. At ithe end of the 2-year 
period his pay is fixed at the appropriate step of the grade to which 
he has been reduced. In certain cases, such as reductions in force caused 
by lack of funds or curtailment of work, the employee is denied even 
pay retention.

The current pay retention law does not afford sufficient protection 
for an employee who has accepted a particular grade level in good 
faith and subsequently is reduc^ to a lower grade because of circum- 
stancas over which he has no control.

Title V III will substantially improve the protections afforded to 
employees by authorizing indefinite grade retention for employees who 
are reduced in grade as a result of reclassification actions and by 
authorizing temporary grade retention for 2 years to be followed by 
pay retention, if necessary, for employees who are downgraded as a re
sult of reductions in force. Most employees will be assured that they 
will not be substantially harmed by the effects of necessary downgrad
ing actions. At the same time, this legislation should assist Federal 
agencies in carrying out the important tasks of reviewing and cor
recting job classifications and should facilitate the accomplishment 
of the President’s plans for reorganizing various Federal agencies.

H ATCH ACT REFORM

The committee has amended the bill to include the provisions of 
H.R. 10, relating to revisions in the Hatch Act governing political
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activities of certain Federal, State, and local government employees, 
as title I X  of the bill. This legislation passed the House by a vote of 
244 to 164 on June 7,1977, but has not been acted upon in the Senate.

^though the House has approved similar legislation, the committee 
believes ^ a t it is desirable to include the provisions of H.R. 10 as 
title IX  in H.R. 11280 because it is imlikely that the Senate will have 
time to complete action on H.R. 10 this year. Placing the Hatch Act 
reform provisions in H.R. 11280 ensures that, if the civil service re
form bill is approved by the House, the provisions of the bill relating 
to Hatch Act reform will at least be considered by the Senate.

The committee rejects the argument that modifying the Hatch Act 
will inject too much politics into the civil service system. A  majority of 
the committee believes that there are no greater priorities than to 
broaden the extent to which Federal employees may participate in 
political activities and strengthen protections to both the public and 
public employees against coercion and improper political activities. 
Guaranteeing the constitutional rights of free speech and association 
to Federal employees is an integral part in the reform of the entire 
civil service system.

The Hatch Act and its subsequent amendments contain two main 
restrictions: a prohibition against the use of official authority or influ
ence to aflfect the results of an election and a prohibition against taking 
an active part in political management or political CRmpaigns dxiring 
on-duty or off-duty hours. The House and the President, who advo
cated Hatch Act reform as part of his Presidential campaign in 1976 
and subsequently supported the enactment of H.R. 10, have concluded 
that such restrictions are improper arid inappropriate.

The Civil Service Commission, the agency responsible for the 
administration of the Hatch Act, has always broadly interpreted the 
law’s restrictions against partisan activities, thereby prohibiting a wide 
range of political activities. At the time of its enactment four decades 
ago, the Hatch Act incorporated over 3,000 administrative determina
tions by the Commission. The committee believes that these determi
nations are too broad and infringe upon the right of Federal employ
ees to participate in the politica,l process.

The committee has b^n guided by the importance of striking the 
proper balance between the right of Federal employe^ to participate 
in the political life of this Nation at all levels and the right of the pub
lic to an impartial, nonpolitical, civil service.

Title IX  strikes a balance by relaxing the existing restrictions and 
instead prohibiting only those activities which might, actually or ap
parently, erode the integrity of the Government’s ability to provide 
protection for employees and the public against improper influences, 
"ntle IX  will also help avoid direct or subtle political coercion and 
establish the means by which the law may be effectively enforced.

FIREFIGHTERS

The committee has amended the bill to include as title X  the provi
sions of H.R. 3161, relating to the pay and hours of work of employees 
who are engaged in firefighting. This legislation previously passed both 
Houses but was vetoed by President Carter on June 19,1978. The Presi-
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dent’s veto message was referred to the committee for further consider
ation on June 28,1978-

Title X  revises the laws relating to hours of work and prescribes a 
new basic workweek for Federal firefighters. Under existing laws, the 
authority to fix the hours of work for firefighters rests with the heads 
of employing agencies. The typical workweek of the Federal firefighter 
is 72 hours, consisting of three 24-hour shifts. Each shift contains an 
8-hour period of actual work and a 16-hour period of standby status. 
During the standby period the firefighter has a sleeping period; how
ever, the entire standby period may be interrupted without additional 
compensation not only for emergencies but for duties normally per
formed during the designated work period. In no case may a firefighter 
be away from assigned duties during the 24-hour shift.

The Federal Government employs approximately 11,500 civilian 
firefighters. About 10,500 of this number are employees of the Depart
ment of Defense. The remainder are employed by the Department of 
Transportation, the Nuclear Kegulatory Commission, the Department 
of Agricultire, and the Veterans’ Administration. For some time, the 
Civil Service Commission has appeared to be unwilling to discuss the 
firefighters’ workweek with representatives of the firefighting em
ployees. In view of this apparent refusal, the committee recommends 
that legislation be enacted to resolve the dispute.

Title X  provides that the regularly scheduled administrative work
week of each Federal firefighter shall average 56 hours per week. In 
addition, it authorizes payment of 25-percent premium pay to firefight
ers who have a 56-hour workweek and authorizes overtime pay for all 
hours in excess of the 56-hour workweek.

S e c t io n a l  A n a l y s is

Section 1 prescribes a short title for the bill, the “Civil Service Ee- 
form Act of 1978”.

Section 2 is the table of contents.
Section 3 is a statement of congressional findings and a statement of 

purpose.
Section 3(1) states the necessity for a statutory expression of the 

principles of the merit system which shall be applicable to the Federal 
civil service.

Section 3f2) states the necessity for establishing the Merit Systems 
Protection Board-

Section 3(3) states the necessity for the Special Counsel of the Merit 
Systems Protection Board.

Section 3(4) states the desirability for delegatinsr appointment 
power from a central authority to individual agencies in the executive 
branch under the supervision and control of the Office of Personnel 
Management.

Section 3(5) states the necessity for the creation of a Senior Execu
tive Senrice.

Section 3(6) states that in appropriate instances pay increases 
should be ba^ed on quality of performance rather than longevity.

Section 3(7) states the necessity for a personnel research and demon
stration program to improve Government management.
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Section 3(8) states the necessity for retraining of Federal employees 
to avoid separations during reductions in force, which now results in 
the loss of knowledgeable and experienced employees.

T itle I

MERIT SYSTEM PRINCIPLES

Section 101(a) amends title 5, United States Code, by adding a new 
chapter 23, relating to merit system principles. The new chapter con
sists of four new sections: 2301,2302.2303, and 2304.
Merit system principles

The new section 2301 sets forth the merit system principles. Under 
section 2301(a), the merit system will apply to Executive agencies, the 
Administrative Office of the U.S. Courts, and the Government Print
ing Office.

The new section 2301 (b) establishes the policy of recruiting and re
taining a Federal work force of high quality and maintaining a per
sonnel system consistent with the merit system principles.

The new section 2301(c) enumerates the merit system principles:
(1) Recruitment of qualified individuals reflecting all segments 

of the national population: recruitment and advancement will be 
based solely on relative ability, knowledge, and skills under a sys
tem designed to ensure open competition and eoual opportunity;

(2) Discrimination on account of political affiliation, race, color, 
religion, national origin, sex, marital status, age, or handicapping 
condition, should not be a factor in Federal employment;

(3) The principle of equal pay for equal work shall be continued 
as a basic pay policy, and pay rates determined under title 5 shall 
reflect national and local rates in the private sector. The use of 
the term “local rates” means specifically the rates applicable to 
employees in the trades and crafts paid at prevailing rates under 
title 5, and is not meant to be used to alter the present system for 
determining comparability for employees imder the General 
Schedule;

(4) Employees should maintain high standards of integrity, 
conduct, and concern for the public interest;

(5) The Federal work force should b« used efficiently and 
effectively;

(6) Employees whose performance is inadequate should be en
couraged to improve, and employees who cannot and will not im
prove their performance to meet established standards should be 
separated from the Federal service;

(7) Employees should receive education and training to 
improve agency and individual performance;

(8) Employees should be protected against arbitrary actions, 
personnel favoritism, or partisan political coercion: and

(9) Employees who disclose information which they believe 
evidences violations of law, misuse of funds, or other wrongful 
actions, should be protected from reprisals for such disclosure.

The new section 2301 (d) directs that the President take such actions 
as he determines necessary to carry out the policies of subsection (b) 
of this section.
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Prohibited personnel practices
The new section 2302 enumerates prohibited personnel practices. 

The provisions of section 2302 are applicable to Executive agencies, 
the Administrative Office of the U.S. Courts, and the Government 
Printing Office, but are not applicable to Government corporations or 
agencies specifically enumerate in section 2302(a) (2) (B) or agencies 
designated by the President which engage in foreign intelligence or 
counterintelligence activities.

The new section 2302(a) defines “prohibited personnel practice”, 
“personnel action”, and “agency”.

The new section 2302(b) prohibits any supervisor authorized to 
take any personnel action from discriminating on the bases enumer
ated in the new section 25302 (b)(1).

The new section 2302(b) (2 ) -( l l )  enumerates specific prohibited 
personnel practices actions which any supervisor may not take.

The new section 2302(c) vests in the head of each agency the respon
sibility to carry out and enforce applicable civil service laws, rules, and 
regulations.

The new section 2302(d) reinforces equal employment opportunity 
and affirmative action programs guaranteed under Federal law.

The new section 2303 authorizes the General Accounting Office to 
conduct audits and reviews of executive agencies, when requested by 
either House or anv committee of either House, or upon the initia
tion of the Comptroller General.

The new section 2304 provides that this chapter relating to merit 
system principles will not impair the specific statutory authority 
stated in the National Security Act, the Central Intelligence Agency 
Act, Public Law 86-36, and Public Law 88-290. The purpose of this 
section is to ensure that, although the merit system principles will be 
applicable to security agencies, the activities of such agencies which 
necessarily require departures from basic merit system principles may 
be undertaken to carry out agency functions provided for by law. This 
language has been included at the request of these agencies. The com
mittee notes that in any event, statements of principle which do not 
involve the use of mandatory language should not be construed to be 
judicially enforceable.

T itle II

CIVIL SERVICE FUNCTIONS

Section 201 (a) of the bill amends chapter 11 of title 5, United States 
Code, to provide for the establishment of a new Office of Personnel 
Management. The provisions of amended chapter 11 are explained be
low by Code section reference.

Section 1101 establishes the Office of Personnel Management as an 
independent establishment in the executive branch.

Section 1102 provides for the appointment of a Director and a 
Deputy Director by the President, by and with the advice and con
sent of the Senate. Associate Directors of the Office of Personnel Man
agement will be appointed by the Director.

Section 1104 provides for the delejyation of power for personnel 
management by the President to the Director and by the Director to 
heads of agencies. Under the new section 1104(b), the Office is given
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specific statutory authority to establish personnel management stand
ards applicable to agencies covered by the chapter, to oversee agency 
activities, and to ensure agency compliance.

Section 1104(c) authorizes, the Office to require agency compliance 
when agency actions are contrary to law, rule, regulations, or Office 
standards.

Section 1105 provides for periodic reports from the Office of Person
nel Management to the Congress and specifically provides that upon 
the request of any committee or subcommittee of the Congress, the 
Director shall report without review, clearance, or approval by any 
other administrative authority. This section is designed to ensure 
that the Office of Management and Budget will not have any author
ity concerning the views expressed by the Director in response to a 
formal request by any committee or subcommittee of the Senate or 
House of Representatives.

Section 1106 provides that the rulemaking provisions of section 553 
of title 5 shall be a^licable to the administrative procedures of the 
Office of Personnel Management.

Section 201 (b) of the bill places the Director of the Office of Per
sonnel Management in level II  of the Executive Salary Schedule of 
title 5, the Deputy Director in level III, and the Associate Directors 
in level IV.
Merit Systems Protection Board

Section 202(a) of the bill creates statutory authority for the Merit 
System Protection Board and the Special Counsel of the Board, A  new 
chapter 12 is added to title 5 and is explained below by Code section 
reference.

The new section 1201 provides for a Merit Systems Protection Board 
composed of three members appointed by the President with the advice 
and consent of the Senate.

The new section 1202 provides a term of office of 7 years for each 
member, prescribes procedure for filing vacancies, and requires a 
quorum of two members to transact business.

The new section 1203 provides that the President shall designate 
the Chairman and Vice Chairman.

The new section 1204 provides for the appointment by the President, 
with the advice and consent of the Senate, of a Special Counsel fox a 
term of 7 years. The Special Counsel, who shall be independent of any 
§upe^ision or control by the Board, may be removed only by the 
President, only upon notice of hearing, and only for misconduct, ineffi
ciency, neglect of duty, or malfeasance.

The new section 1205 establishes the powers and functions of the 
Board and the Special Counsel. The Board has the specific authority 
to issue subpen^ and to seek judicial enforcement of its subpenas.

The new section 1206 provides for the authority and responsibilities 
of the Special Counsel in investigating cases of prohibited personnel 
practices.

The new section 1206(a) authorizes the Special Counsel to investi
gate allegations of prohibited personnel practices and to respond to 
individuals who have alleged that prohibited personnel practices have 
occurred.
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The new section 1206(b) authorizes the Special Counsel to issue a 
stay of any personnel action proposed to be taken against an employee 
for a period of 30 days if the proposed personnel action is alleged to 
be the result of a prohibited personnel practice, and if the personnel 
action would have a substantial and adverse impact on the employee.

Under the new section 1206(b) (2), the 30-day stay ordered by the 
Special Counsel may be extended after the Special Counsel petitions 
the Board for an extension. If  the total period of the stay, as proposed 
to be extended, does not exceed 60 days, any member of the Board 
may approve the Special Counsel’s petition. If the total period of the 
stay exceeds 60 days, it must be authorized by the full Board.

TTie new section 1206(c) provides for handling cases involving dis
closures of information. In such cases, the Special Counsel shall pro
tect the identity of an employee unless disclosure of the identity is 
necessary to carry out the investigation.

Under the new section 1206(c) (2), the Special Counsel shall deter
mine within 15 days whether the disclosed information warrants an 
inv^tigation. I f  he determines an investigation is warranted, he shall 
notify the head of the agency and require him to conduct an investiga
tion and submit a written report to the Special Counsel and the Gen
eral Accounting Office within 60 days.

The new section 1206(c) (3) enumerates the matter to be included in 
the agency report.

The new section 1206(c) (4) provides that in cases involving possible 
criminal violations, the agency shall refer the matter to the Attorney 
General, and advise the Office of Personnel Management and the Office 
of Management and Budget of the referral.

Under the new section 1206(c) (5), the Special Counsel shall review 
agency reports and determine whether the report is sufficient.

Under the new section 1206(c) (6), the General Accounting Office 
shall review agency reports and report the results of its review to the 
Congress if it determines the action of the agency is inadequate.

The new section 1206(c) (7) reflects the intent of the committee that 
except as specifically authorized nothing in section 1206(c) shall be 
construed to authorize the disclosure of any information by the Con
gress, any agency, or any person if the information is (a) specifically 
prohibited from disclosure by any other provision of law, or (b) spe
cifically required by Executive order to Ite kept secret in the interest 
of national defense or the conduct of foreign affairs.

Under the new section 1206(c) (8), the Special Counsel is authorized 
(with the consent of the employee involved), to participate in pro
ceedings before the Board under section 7701 of title 5 (relating to 
appeals to the Board). if the Special Counsel believes the appeal in
volves a reprisal for a disclosure of information.

The new section 1206(d) provides that the Special Counsel shall 
recommend to the Board appropriate action for an agency to take to 
correct prohibited personnel practices. The Board shall make a final 
decision as to what action an agency shall be required to take.

The new section 1206(d) (̂ 2) provides for the Special Counsel to 
report possible criminal violations to the Attorney General and the 
head of the agency, and advise the Directors of the Office of Personnel 
Ma,nagement and the Office of Management and Budget of his action.
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The new section 1206(d) (3) authorizes the Special Counsel to report 
noncriminal violations to the head of an agency and require a report 
from the agency head as to the disposition of the Special Counsel’s 
recommendations.

The new section 1206(e) authorizes the Special Counsel to investi
gate allegations of violations of the Hatch Act and certain other spe
cial matters.

The new section 1206(f) provides that no disciplinary action may 
be taken against an employee for an alleged prohibited personnel prac
tice or violation of the Hatch Act during the period of the Special 
Counsel’s investigation without the approval of the Special Counsel.

The new section 1206(g) provides authority for the Special Coun
sel to bring actions against employees. In the case of individuals ap
pointed by the President of the United States, the Special Counsel’s 
report shall be presented to the President for whatever action the 
Presideilt determines is appropriate.

The new section 1206 (h) aiithorizes the Special Counsel to appoint 
personnel to carry out the functions of the office of the Special Counsel.

The new section 1206 (i) authorizes the Special Counsel to issue 
regulations.

The new section 1206(j) prohibits the Special Counsel from issuing 
advisory opinions except in Hatch Act cases.

The new section 1206 (k) requires the Special Counsel to prepare 
and submit to the President and the Congress an annual report.

The new section 1207 prescribes the administrative procedure for 
hearings before the Board on complaints filed against employees by 
the Special Counsel under section 1206.

The new section 1208 provides for periodic reports to the Congress 
by the Board and, as is the case with the Office of Personnel Manage
ment, specifically prohibits any prior clearance by the Office of Man
agement and Budget or any other administrative authority.

Section 202(b) of the bill establishes the pay of the Chairman and 
the members of the Merit Systems Protection Board at levels III and
IV of the Executive Schedule, respectively, and the pay of the Special 
Counsel at level IV of the Executive Schedule.
Performance appraisal

Section 203 of the bill amends chapter 43 of title 5 to provide a new 
system for employee performance appraisal. The provisions of the 
amended chapter 43 are explained below by Code section references.

The new section 4301 establishes the coverage of the performance 
appraisal system.

The new section 4301(3) defines “unacceptable performance” to 
mean performance which fails to meet established performance stand
ards in one or more “critical elements” of an employee’s position. The 
committee recognizes that performance standards are not adequately 
described under the present civil service system. For that reason, the 
committee, in section 4302(b) (2) authorizes a 3-year delay in the es
tablishment of performance standards and the description of critical 
elements of a job. Between now and October 1,1981, the Office of Per
sonnel Management must ensure that disciplinary actions against em
ployees based on a failure to meet acceptable performance standards 
in one or more critical elements of the job are very carefully adminis-

3-782 0  - 79 (Vol. I) - 43



658

21

tered so that no employee will be disciplined when performance stand
ards and critical elements have not been adequately defined by an 
agency.

The new section 4302 provides for the establishment of performance 
appraisal systems in Executive agencies and provides that the Office 
of Personnel Management shall issue regulations governing all per
formance appraisal systems.

Section 4302(b) (7) authorizes promi t̂ions of more than one grade 
during a 12-month period in individual cases of exceptional merit. 
This authorization changes a policy irf effect since the Supplemental 
Appropriations Act, 1951, which has limited most promotions to not 
more than one grade in a 12-month period. The restriction was enacted 
in 1950 as an emergency personnel control measure during the Korean 
conflict, and, under the provisions of the National Emergencies Act of 
1976, is due to expire on September 14, 1978. The Office of Personnel 
Management must carefully monitor this authoriztion and should ini
tially submit periodic reports to this committee concerning the imple
mentation of this authority.

The new section 4303 provides authority for the removal or reduc
tion in grade of an employee for unacceptable performance. Employ
ees shall have a right to notice, representation by an attorney or other 
person, an opportunity to improve performance, a written decision 
by the agency, and. in the case of a preference eligible in the excepted 
service or any employee in the competitive service, the right of appeal 
to the Merit Systems Protection Board. The rights of appeal provided 
in this section do not apply to individuals serving a probationary 
period or to a nonpreference eligible in the excepted service.

The new section 4304 establishes the authority of the Office of Per
sonnel Management to require agency compliance and to ensure that 
performance appraisal systems meet standards established by the Office 
of Personnel Management.

The new section 4305 authorizes the Office of Personnel Manage
ment to prescribe regulations.
Adverse actions

Section 204 of the bill revises chapter 75 of title 5 relating to adverse 
actions. The revised provisions are explained below by Code section 
references.

The new subchapter I of chapter 75 relates to suspensions from a 
pay status for a period of 14 days or less. Under existing law, suspen
sions of not more than 30 days are not considered adverse actions for 
the purpose of employee appeals. The committee recommends that the 
30-day period be reduced to 14 days, which constitutes one full pay 
period in the executive branch. The committee believes that a suspen
sion of more than one full pay period is a penalty of such magnitude 
that an employee should have a right of appeal.

The new sections 7501 and 7502 provide definitions and descriptions 
of coverage for the subchapter.

Under the new section 7503, an employee against whom a suspen
sion of 14 days or less is proposed is entitled to notice, a reasond,ble 
time to answer, representation, and a written decision. An employee 
is not entitled to an appeal.

Subchapter II of chapter 75 relates to removals and suspensions of 
more than 14 days, reductions in grade or pay, and furloughs of 30
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days or le^. These actions are adverse actions and in such cases, an 
employee is entitled to full administrative protections.

The new section 7511(a) describes the classes of employees who are 
entitled to these protections.

The new section Y511(b) describes exclusions from the subchapter. 
The new section 7511(c) authorizes the Office of Personnel Man

agement to apply the subchapter to any position or group of positions 
otherwise excepted from the competitive service.

The new section 7512 prescribes the personnel actions which are 
subject to or excluded from this subchapter. A  principal change rec
ommended by the committee is that a “reduction in rank” will no 
longer be an adverse auction. A  reduction in rank involves a change 
in an employee’s relative position in his agency which does not in
volve a reduction in ̂ y  or grade.

The new section J513 sets out the procedure involved in admin
istering adverse actions. Employees are entitled to 30 days’ advance 
notice, representation, a written decision, and an appeal to the Merit 
Systems Protection Board.

The new section 7514 authorizes the Office of Personnel Manage
ment to issue regulations.

The new section 7521 continues the present system of providing 
protection for administrative law judges.
A f p e o i h

Section 205 of the bill amends chapter 77 of title 5 relating to ap
peals. The amended provisions are explained below by Code section 
references.

The new section 7701 guarantees that an employee or an applicant 
for employment may appeal actions which are otherwise appealable 
to the Merit Systems Protection Board. An employee or applicant 
is entitled to a hearing on the record and may be represented by an 
attorney or other person. The Board may hear any case or refer a case 
to an administi^tive law judge or another employee of the Board 
designated to hear appeals. The decision of the agency to remove an 
employee shall not be sustained if the employee shows that harmful 
error occurred, that the decision was based on discrimination or any 
other prohibited personnel practice, or was not otherwise in accord
ance with law.

The Board must find that the agency decision is supported by the 
preponderance of evidence. This standard of evidence is currently used 
in Federal personnel cases and it should be continued. The committee 
believes that the “substantial evidence” rule is not sufficient to protect 
employees. “Substantial evidence” means merely enough evidence to 
avoid a directed verdict in a court of law. That standard is not suffi
cient in adverse action cases.

The new section 7701(d) provides that a decision of the Board is 
final unless a party or the Director of the Office of Personnel Manage
ment petitions for review. The Director may not petition unless he is 
of the opinion that the decision is wrong and will have a substantial 
impact on civil service operations.

The new section 7701(e) authorizes the Equal Employment Op
portunity Commission to delegate its authority to the Merit Systems 
Protection Board in discrimination cases to make prelinlinaary deter-
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minations, but the Commission will continue to exercise the authority 
to make final determinations.

The new section 7701(f) authorizes the Board to consolidate and 
join appeals cases.

The new section 7701(g) provides for awarding attorney fees.
The new section 7702(a) provides for judicial review by the Court 

of Claims or any United States district court of decisions of the Board 
appealed by an employee or applicant for employment. Under the 
new section 7702(d), the Director of the Office of Personnel Man
agement is authorized to file appeals in cases where he believes the 
decision of the Board is erroneous and will have a substantial impact 
on civil service operations.

T itle I I I

STATTING

Voluntary services
Section 301 of the bill amends chapter 31 of title 5, to add a new 

section 3111 providing for the use of volunteer student services. The 
committee has amended this administration proposal to ensure that 
volunteers will not be used in positions ordinarily occupied by Federal 
employees.
Veterans'' -preference and probationary period for supervisors

Section 302 of the bill amends section 2108 of title 5, to eliminate 
preference eligibility for a retired member of the Armed Forces who 
is retired at or above the field grade officer rank of major or its equiva
lent. The elimination of preference does not apply if the retired officer 
is a disabled veteran.

Section 303(a) amends chapter 31 of title 5 by adding a new section 
3112 which permits the noncompetitive appointment of disabled vet
erans who have compensable service-connected disabilities of 30 per
cent or more, or disabled veterans who are enrolled in or have 
completed job training courses prescribed by the Administrator of 
Veterans’ Affairs.

Section 304(a) amends chapter 33 of title 5 by adding a new sec
tion 3303a. This new section provides that an individual who is en
titled to veterans’ preference but who is not a retired member of the 
Armed Forces will have appointment preference for a period of 15 
years following separation from active duty or until appointment to 
a permanent position in the competitive service, whichever occurs first. 
The new section 3303a also provides that an individual who is a re
tired member of the Armed Forces and who retired below the rank 
of major or its equivalent shall have appointment preference for a 
period of 3 years following separation from active duty.

Section 304(b) amends section 3305 of title 5 so that a preference 
eligible may request a competitive examination for any position for 
which there is an appropriate list of eligibles.

Section 304(c) amends section 3309 of title 5 to make technical 
changes relating to added points and placement on civil service regis
ters for veterans entitled to preference.

Section 304(g) amends section 3321 of title 5 to authorize proba
tionary periods for supervisors and managers in the competitive serv-
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ice. An individual who is appointed to a supervisory position but who 
does not satisfactorily complete the probationary period is entitled to 
be placed in a position of no lower grade pay than the position that he 
occupied immediately prior to his promotion to a supervisory position.

Section 305 revises veterans’ preference for the purpose of retention 
in the cases of reductions in force. Under existing law, a preference 
eligible is entitled to be retained until all nonpreference eligibles are 
removed when both classes of employees 'are in the same competitive 
group. Section 305(b) amends section 3502(b) of title 5 to limit reten
tion preference to the 8-year period following the preference eligible’s 
initial appointment to a position in the competitive service.
Training

Section 306 of the bill amends section 4103 of title 5 to authorize 
training for employees who would otherwise be separated in order to 
avoid hardship for employees as well as the loss to the Government 
of the employee’s talents.
Travel and transportation

Section 307 of the bill amends section 5723(d) of title 5 to author
ize the Office of Personnel Management to delegate its authority to 
determine positions for which there is a manpower shortage. This 
change in existing law will permit agencies to pay the travel and trans
portation expenses of a new employee and his family when he is ap
pointed to a position for which a manpower shortage exists.
Retirement

Section 308 of the bill amends section 8336(d)(2) of title 5 to 
authorize early retirement in cases of an agency undergoing a major 
agency reorganization, a major agency reduction in force or a major 
transfer of Unction. Under existing law, this early retirement benefit 
is limited to cases where an agency is undergoing a major reduction 
in force.
Veterans’ readjustment
T Section 309 of the bill amends section 2014(b) of title 38 to author
ize the Office of Personnel Management to provide for noncompetitive 
appointments for veterans of the Vietnam era.
Civil service vacancies

Section 310 of the bill adds a new section 3327 to chapter 33 of title 
5 to establish a new’ system for public notice of vacancies in the civil 
service. Under existing law, Federal agencies do not advise the public 
generally when vacancies exist in the civil service. In fact, there is no 
“central marketplace” where citizens looking for jobs can ascertain 
vacancies in the Federal civil service.

This amendment requires that each Executive agency shall promptly 
notify the Office of Personnel Management of each vacant position 
in the agency as well as each appointment to previously vacant posi
tions. The Office of Personnel Management shall notify the United 
States Employment Service of vacancies on a monthly basis. The com
mittee notes that employers in the private sector are currently required 
by law to make such listings with the U.S. Employment Service.
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Dual compensation

Section 311 of the bill amends section 5532 of title 5 to provide a 
new salary limitation for retired officers of the Armed Forces, Under 
existing law, retired Regular officers (other than those retired on com
bat disability) who are appointed to positions in the Federal service, 
are required to take a reduction in their retired military pay. At the 
present time, such an officer may receive the first $4,320 of his retired 
pay plus one-half of the remainder, if any. The reduction does not ap
ply to a retired Reserve officer or a Regular officer retired for combat 
disability.

The amendments made by section 311(a) change the pay limitation 
so that retired officers, either Regular or Reserve, who are appointed to 
positions in the Federal service will receive the full amount of their 
retired pay and the full amount of their civilian position pay, subject 
to an absolute maximum rate of pay equal to the rate payable for level
V  of the Executive Schedule, currently $47,500. The exception for 
officers retired for combat disability will continue to apply.

Section 311(d) amends section 5532(d) of title 5 to repeal the au
thority of the Civil Service Commission, the Speaker, and the Vice 
President to make exceptions to the pay reductions on retired officers 
holding civilian positions. This section also fepeals the special author
ity of the Administrator of the National Aeronautics and Space Ad
ministration to make exempt 30 positions from the pay reductions.

Section 311(f) provides that the amendments made by section 311 
shall be prospective only and shall not affect the pay oi any retired 
member whose eligibility for retired pay vested prior to the effective 
day of this act. Similarly, the authority of the Civil Service Commis
sion, the Speaker, the Vice President, and the Administrator of NASA 
to make execeptions will continue in effect for the appointment of 
an individual whose eligibility to receive retirement pay vested before 
the effective day of this act.
Minority recruitment

Section 312 of the bill amends section 7151 of title 5 to establish a 
minority recruitment program in the Federal service.

Under the new section 7151, the Office of Personnel Management 
in cooperation with the Equal Employment Opportunity Commis
sion will establish the program for the recruitment of members of 
minority groups for positions in Federal agencies. Under this program, 
each agency shall conduct a wntinuing effort for the recruitment of 
members of minorities to eliminate underrepresentation of minor
ities within the agency. The Office of Personnel Management will pro
vide assistance to agencies and generally evaluate and review the 
recruitment programs to determine their effectiveness. The Equal 
Employment Opportunity Commission will establish sidelines and 
make determinations of when underrepresentation of minority groups 
exists in Federal agencies.

Tttle IV

TH E SENIOR EXECtJTIVE SERVICE

Title IV  of the bill provides the statutory framework for the new 
Senior Executive Service.
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Gener^ promaions
Section 401(a) of the bill adds a new section 2101a to title 5. This 

new section defines for purposes of title 5 “Senior Executive Service” 
as consisting of Senior Executive Service positions (as defined in sec
tion 3132(a) (2) of title 5 as added by the bill and discussed below). 
Section 401(b) of the bill amends section 2102(a)(1) of title 5, 
relating to the competitive service, to exclude from the competitive 
service positions in the Senior Executive Service; and section 401(c) 
of the bill makes a similar amendment to section 2103(a) of title 5 
to exclude Senior Executive Service positions from the excepted serv
ice. The effect of the amendments made by sections 401(a) , 401(b), 
and 401(c), is to create a new “service”, the Senior Executive Serv
ice. which is separate and apart from the two existing services (com
petitive and excepted) within the civil service. Thus, while a Senior 
Executive Service position is subject to the laws whch apply to the 
civil service generally, it is not subject to those laws which apply 
solely to the “competitive service” or the “excepted service”.

Section 401 (d) of the bill amends section 2108(3) of title 5, relating 
to the definition of “preference eligible”, to exclude from that defini
tion “applicants for, or members of the Senior Executive Service.” 
The effect of this amendment is to exclude the Senior Executive Sei*v- 
ice from the application of the various veterans’ preference provisions 
scattered throughout title 5.
Senior Executive Service

Section 402 amends chapter 31 of title 5, by adding a new subchapter
II relating to Senior Executive Service.

The new section 3131 of title 5 states the purpose of the sutehapter 
and the reasons for the creation of the Senior Executive Service.

The new section 3132(a) provides definitions and exclusions for the 
Senior Executive Service. The Senior Executive Service will consist of 
career employees selected through a merit staffing process, and em
ployees who do not have career status, including “limited term”, 
“limited emergency”, and “noncareer” appointees. This new section 
also defines the positions in the Senior Executive Service to include 
“career reserved” which may be filled only by career employees, and 
“general positions” which may be filled by any qualified individual.

The new section 3132(b) authorizes the Office of Personnel Manage
ment to prescribe criteria and issue regulations concerning the desig
nation of career reserved positions and the appointment of individuals 
who have care-er status to these positions.

The new section 3132(c) authorizes an agency to apply for an exclu
sion from any provision or requirement of the Senior Executive Serv
ice. The Office of Personnel Management will review the application 
and recommend to the President whether the exclusion should be 
granted.

The new section 3132(d) authorizes the President, upon recom
mendation of the Office of Personnel Management, to revoke exclu
sions granted under the new section 3132 (c).

The new section 3132 (e) provides for periodic reports to the Con
gress concerning exclusions and revocations under this subchapter.

The new section 3133 establishes a method for authorizing positions 
in the Senior Executive Service and the authority for appointment.
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The new sections 3133 (a) and (b) provide that during each odd- 

numbered calendar year, each Executive agency shall determine its 
need for Senior Executive Service positions for the next two fiscal 
years and submit a detailed request to the Office of Personnel Manage
ment for a specified number of positions.

The new section 3133(c) authorizes the Office of Personnel Manage
ment, after consultation with the Office of Mana,gement and Budget, 
to authorize a specific number of Senior Executive Service positions 
for each agency.

The new section 3133(d) authorizes the Office of Personnel Manage
ment to adjust the number of positions for each agency. However, the 
total number of positions in the Senior Executive Service may not 
exceed the number initially authorized by the Office of Personnel 
Management by more than 5 percent during any fiscal year.

The new section 3133(e) authorizes Executive agencies to make 
appointments to the Senior Executive Service.

The new section 3134 establishes limits on noncareer appointments 
in the Senior Executive Service.

The new section 3134(a) requires each agency to determine its n e ^  
for noncareer appointees and to request authority to appoint a specific 
number of noncareer employees to the Senior Executive Service for a 
fiscal year.

The new section 3134(b) authorizes the Office of Personnel Manage
ment to determine the number of noncareer appointees in the Senior 
Executive Service but imposes a limit so that the total number of non
career appointees in the Senior Executive Service may not exceed 10 
percent of the total number of employees in the Senior Executive 
Service.

The new section 3134(c) (1) imposes a limit on the number of non
career appointees in the Senior Executive Service in any one agency. 
Under this limitation, noncareer appointees in an agency may not 
exceed 25 percent of the total number of employees in the iSenior 
Executive Service within the agency.

The new section 3134(c) (2) provides an exception in the case of 
agencies having a number of noncareer employees in supergrade posi
tions in excess of 25 percent on the date of enactment of this legislation. 
The limitation will also not apply to any agency having fewer than 
four Senior Executive Service positions.

The new section 3135 provides for a biennial report by the Office 
of Personnel Management to the Congress and enumerates the specific 
matter to be included in the report.

The new section 3136 authorizes the Office of Personnel Management 
to issue regulations to carry out the purposes of the new subchapter.

Section 402 (b) of the bill provides that appointments of experts and 
consultants under section 3109 of title 5 may not be used for appoint
ments to the Senior Executive Service.
Appointments and ccureer development

Section 403(a) amends chapter 33 of title 5, by adding a new sub
chapter V III relating to the appointment, reassignment, transfer, 
and career development in the Senior Executive Service.
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The new section 3391 of title 5 cross-references definitions for the 
Senior Executive Service to the definitions provided in section 3132(a) 
of title 5 as amended by the bill.

The new section 3392 relates to appointments in the Senior Executive 
Service.

Under the new section 3392(a), each agency will establish qualifi
cation standards for each Senior Executive Service position in ac
cordance with qualification requirements established by the Office 
of Personnel Management.

The new section 3392(b) provides that no person may be appointed 
to the Senior Executive Service unless the appointing authority has 
determined that the person meets the qualification I'equirements of 
the position to which his appointment is proposed. This new section 
also provides that at least 70 percent of all individuals serving at any 
time in the Senior Executive Service must have at least 5 years’ service 
in the civil service before being appointed to a Senior Executive Serv
ice position. The President is authorized to make exceptions by certi
fication to the Congress that the limitation would hinder the efficiency 
of the Government. Under existing law (5 U.S.C. 2101(1)), the civil 
service is defined to include all appointed positions in the executive, 
judicial, and legislative branches of the Government of the United 
States, except positions in the uniformed services.

The new section 3392(c) provides that if a career appointee in the 
Senior Executive Service is appointed to a position by the President 
which requires Senate confirmation, and the position is paid at a rate 
equal to or greater than level V  of the Executive Schedule, the ap
pointee may at his option continue under the provisions of law relating 
to pay, awards and other benefits governing the Senior Executive 
Service while he serves under the Presidential appointment.

The new section 3393 provides for the system for career appoint
ments in the Senior Executive Service which each agency will carry 
put during its recruitment program under guidelines established by 
the Office of Personnel Management. Each agency shall establish 
executive resources boards to review candidates for appointment and 
make appropriate recommendations.

The new section 3393(c) provides that the Office of Personnel Man
agement shall establish qualifications review boards for the Senior 
Executive Service which shall certify as to the qualifications of candi
dates for initial entry as career appointees in the Senior Executive 
Service.

The new section 3393(d) provides for a probationary period of 1 
year before an individual who is appointed as a career appointee in 
the Senior Executive Service acquires tenure.

The new section 3394 provides that noncareer, limited-term, and 
limited-emergency appointments may be given only to individuals 
who meet the qualifications of the position to which they are appointed.

The new section 3395 provides for the reassignment and transfer of 
senior executives.

The new section 3995(a) provides that a career appointee may be 
reassigned to any other Senior Executive Service position in the 
agency for which he is qualified and may transfer to another Senior 
Executive Service position in another agency for which he is qualified 
with the approval of the agency to which he is transferring.
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The new section 3395 (b) provides that a limited emergency appoint- 
tee may be reassigned in the same agency to meet urgent agency needs 
for a period of up to 18 months. A  limited-term appointee may be 
transferred to another position in the agency if the duties of the new 
position will expire within 3 years.

The new section 3395 (.c) provides that limited and emergency ap
pointments may not be renewed if the appointee holding the appoint
ment has served more than 36 months in any such limited or emergency 
appointment within the immediately preceding 48 months.

The new section 3395(d) provides that a noncareer appointee in the 
Senior Executive Service may be transferred or reassigned to any 
position within the agency for which he is qualified or to any other 
agency with the approval of the other agency.

The new section 3395(e) provides that career appointees in the 
Senior Executive Service may not be involuntarily reassigned to an
other position within the agency within the first 120 days of service of 
a new head of the agency.

The new section 3396 provides for the career development of senior 
executives.

Under the new section 3396(c). career appointees may be granted 
a sabbatical for up to 11 months. The sabbatical may not occur more 
than once in any 10-year period and is available only to appointees 
who have completed at least 7 years of service in or comparable to the 
Senior Executive Service. The sabbatical will not be applicable to an 
individual who is eligible for voluntary retirement on an immediate 
annuity undei- the civil service retirement system. Service on assign
ment to State and local governments under section 3373 of title 5 may 
not be considered in determining eligibility for a sabbatical.

Section 3396(c)(3) provides that career appointees who accept a 
sabbatical must agree to complete 2 years of service following their 
term or reimburse the United States, including salary, for the sab
batical taken.

The new section 3397 authorizes the Office of Personnel Management 
to prescribe regulations.

Section 404 of the bill amends section 3501 (b) of title 5, to provide 
that members of the Senior Executive Service shall not be entitled to 
veterans’ preference.
Removal and reinstatement

Section 404(b) of the bill adds a new subchapter V  to chapter 35 
of title 5, relating to the removal, reinstatement, and placement of 
appointees in the Senior Executive Service.

Tlie new section 3591 provides cross-references to the definitions 
provided in the new section 3132 (a).

The new section 3592 provides for the removal of appointees from 
the Senior Executive Service.

The new section 3592(a) provides that career appointees in the 
Senior Executive Service mav be removed during the period of proba
tion, or at any time for “less than fully successful managerial 
performance.”

The new section 3592(b) provides that limited emergency, limited 
term, and noncareer appointees may be removed at any time.
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The new section 3593 provides for the reinstatement of career ap
pointees in the Senior Executive Service.

The new section 3593(a) provides that a former career appointee 
may be reinstated if he has completed the probationary period and 
left ihe Senior Executive Service under satisfMtory conditions.

The new section 3593(b) provides that a former career appointee 
appointed by the President to a position outside the Senior Executive 
Service who leaves the position he holds by Presidential appointment 
under satisfactory conditions may be reinstated in the Senior Execu
tive Service during the first 90 days after separation from the posi
tion to which he was appointed by the President.
GvarwnJteed 'placement

The new section 3594 provides for guaranteed placement outside 
the Senior Executive Service.

The new section 3594 (a^ provides that a career appointee in the 
Senior Executive Service who was appointed from a career position 
outside the Senior Executive Service and who is remqved from the 
Senior Executive Service during the period of probation is entitled to 
a career position outside the Senior Executive Service in any agency 
in the Executive branch.

The new section 3594(b) provides that a career appointee who has 
completed the period of probation and who is removed from the Senior 
Executive Service for less than fully successful managerial perform
ance is entitled to a position outside the Senior Executive Service in 
any Executive agency.

The new section 3594(c) provides that the positions to which the in
dividuals described in the new section 3594 (a) or (b) are entitled to be 
placed shall be permanent full-time positions at grade GS-15 of the 
General Schedule or an equivalent position. An appointee so placed 
shall be entitled to the rate of pay of the position to which he is ap
pointed, at the current rate of pay for the position in the civil service 
which he held immediately before being appointed to the Senior Ex
ecutive Service, or his rate of pay in the Senior Executive Service, 
whichever is higher.

The new section 3594(c)(1)(C) provides that placements made 
under this authority may not cause a separation or reduction in grade 
of any other employee.

The new section 3594(c) (2) provides that appointees placed under 
this authority who continue to receive pay at a “saved rate” shall be 
entitled to one-half of each annual comparability increase until the 
pay of the position under the placement appointment is equal to the 
pay received by the appointee.

The new section 3595 authorizes the Office of Personnel Management 
to issue relations.
Performance appraisals

Section 405 of the bill adds a new subchapter II to chapter 43 of 
title 5, relating to performance appraisals.

The new section 4311 cross-references definitions to the new sec
tion 3132 (a).

The new section 4312 provides for performance appraisals in the 
Senior Executive Service.
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The new section 4312(a) provides that each agency shall develop 
performance appraisal systems for the efficient management of the 
Senior Executive Service.

The new section 4312(b) enumerates the procedure for performance 
appraisal systems.

The new section 4312(c) authorizes the Office of Personnel Man
agement to ensure agency compliance in the establishment of perform
ance appraisal systems.

The new section 4313 provides criteria to be included in perform
ance appraisals.

The new section 4313 provides a method of rating appointees by 
performance appraisals and requires adequate review.

The new section 4314(b) (1) (C) specifically provides that a per
formance appraisal for a career appointee may not be made within 
120 days after the beginning of a new Presidential administration. 
The committee defines a “new Presidential administration” to mean 
an administration of a President other than the President in office 
imme<^ately before the beginning of the current administration.

The new section 4314(b) (3) and (4) provides that an appointee 
in the Senior Executive Service who receives an unsatisfactory rating 
shall be reassigned, transferred, or removed. Any appointee who re
ceives two unsatisfactory ratings within a 6-year period shall be re
moved, and any appointee who twice in any 3-year period receives 
a less than fully successful rating shall be removed.

The new section 4314(c) provides that performance review boards 
shall be established to review the performance of appointees of the 
Senior Executive Service.

The new section 4315 authorizes the Office of Personnel Manage
ment to issue regulations.
Ranks for outstanding service

Section 406 of the bill adds a new section 4507 to chapter 46 
of title 5.

The new section 4507(a) cross-references definitions to the new 
section 3132(a).

The new section 4507(b) provides for agency recommendations of 
appointees for the rank of “Meritorious Executive” and “Distin
guished Executive.” The Office of Personnel Management shall re
view the recommendations and recommend to the President those 
which it considers appropriate.

The new section 4507(c) authorizes the President to award career 
appointees in the Senior Executive Service the ranks of “Meritorious 
Executive” and “Distinguished Executive.”

The new section 4507(d) limits the number of Meritorious and 
Distinguished Executive ranks. Meritorious Executive ranks may 
not exceed 5 percent of the total number of appointees in the Senior 
Executive Service, and Distinguished Executive ranks may not exceed 
1 percent.

The new section 4507 (e) provides that Meritorious Executives may 
receive a one-time cash award of $2,600 and Distinguished Executives 
may receive a one-time cash award of $5,000.
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Senior Executive Service pay
Section 407(a) of the bill adds a new subchapter V III to chapter 53 

of title 5, relating to pay in the Senior Executive Service.
The new section 5381 cross-references definitions to the new section 

3132(a).
The new section 5382(a) provides that the Senior Executive Service 

pay schedule shall include at least five rates.
The new section 5382(b) provides that the minimum rate of pay 

shall not be less than the minimum rate for GS-16 and the maximum 
rate shall not exceed the rate for level IV  of the Executive Schedule.

Î he new section 5382(c) provides for annual comparability adjust
ment for the rates of pay of the Senior Executive Service.

The new section 5383(a) authorizes pay for individual appointees 
in the Senior Executive Service.

The new section 5383(b) provides that the total pay for any in
dividual in the Senior iSxecutive Service in any 1 year, including 
awards or ranks under the new section 4507 and the new section 5384, 
ma not exceed 95 percent of the current rate for level II  of the Execu
tive Schedule.

The new section 5383 (c) provides that senior executives may not 
receive more than one merit pay increase during any 12-month period.
Performance awards

The new section 5384 provides for performance awards for ap
pointees in the Senior Executive Service. Performance awards may 
be as much as 20 percent of current salary, but may not be paid to 
more than one-half of the senior executives in an agency. The limita
tion does not apply to agencies which have fewer than four senior 
executive positions.

The new section 5385 authorizes the Office of Personnel Manage
ment to issue regulations.

Section 408 (1) and (2) includes appointees in the Senior Executive 
Service within the biweekly pay period pay administration provisions 
of section 5.504 (a) of title 5.

Section 408(3) amends section 5595 of title 5, relating to severance 
pay, to ensure that appointees in the Senior Executive Service will be 
covered by severance pay.

Section 409 amends section 5723(a)(1) of title 5 and authorizes 
agencies to pay the travel expenses of a new appointee in the Senior 
Executive Sen-ice, and adds a new section 5752 to chapter 57 of title 
5 to pay travel expenses of candidates for positions in the Senior 
Executive Service to be interviewed by Federal agencies.

Section 410 of the bill amends section 6304 of title 5, to exempt ap
pointees in the Senior Executive Service from the provision of law 
which limits the accumulation of annual leave to a maximum of 30 
days.
Dtsciplinary actions

Section 411 amends chapter 75 of title 5, to provide a new subchapter 
IV relating to disciplinary actions for appointees of the Senior Execu
tive Service.

The new section 7541 provides definitions.

669
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The new section 7542 describes the actions covered by the new sub
chapter.

The new section 7543 prescribes the cause and procedure of dis
ciplinary action. A career appointee in the Senior Executive Service 
against whom a disciplinary action is proposed are entitled to advance 
notice, a reasonable time to reply, representation, and a written deci
sion by the agency. An appointee is entitled to appeal to the Merit 
Systems Protection Board.

Section 412 of the bill amends section 8336 of title 5, to permit a 
career appointee in the Senior Executive Service to retire on a reduced 
annuity after completing 25 years of service or after reaching age 50 
with 20 years service if the appointee is removed from the Senior 
Executive Service for less than fully successful managerial perform
ance.
Conversion

Section 413 provides for conversion to the new Senior Executive 
Service.

Section 413(a) provides definitions by cross-reference to the defini
tions provided in the new section 3132(a) and the new section 2101a 
of title 5, as added by this legislation.

Section 413(b) provides that each agency shall designate the posi
tions in the agency which should be designated as Senior Executive 
Service positions, and, of those, which should be career reserved posi
tions. The agency recommendations shall be submitted to the Office 
of Personnel Management, which shall establish interim authoriza
tions for such positions and allocate a specific number of Senior Exec
utive Service positions to each agency.

Section 413(c) provides conversion rules for the appointment of 
an individual serving in a position which is included in the Senior 
Executive Service under section 413(b) of this legislation. An em
ployee may accept conversion into the Senior Executive Service or 
decline to accept.

An employee who declines appointment shall be placed in a position 
outside the Senior Executive Service under the current type of ap
pointment without loss of pay, grade, seniority, and other benefits.

Each employee will be given 90 days to decide whether to elect or 
decline to elect to be converted into the Senior Executive Service.

Section 413(d) — (h) provides technical language for the conversion 
of employees into appropriate positions under appropriate appoint
ments in the Senior Executive Service.

Section 413(i) provides pay protection for employees converted 
into the Senior Executive Service.

Section (413(j) authorizes the Office of Personnel Management to 
issue regulations. The regulations shall provide for employee appeals 
to the Merit Systems Protection Board.
Repeal of existing super grade authority

Section 414 of the bill repeals existing authority for supergrade 
positions under section 5108(b)-(g) of title 5 and their equivalents. 
The authority for agencies to appoint individuals to such positions is 
terminated.

Section 414(a) (1) (C) authorizes the Director of the Office of Per
sonnel Management to establish and revise the total number of posi-
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tions, not in excess of 10,920, which may be placed in GS-16, GS-17, 
and GS-18 of the General Schedule and the Senior Executive Servicc.

Section 414(a) (2) (A) terminates the authority of agencies to 
establish scientific and professional positions outside of the General 
Schedule (Public Law 313 authority).

Section 414(a) (2) (B) amends section 3104 of title 5 to vest in the 
Director of the Office of Personnel Management the authority to create 
scientific and professional positions outside of the General Schedule, 
except that the authority granted shall not include authority to create 
scientific and professional positions in the Senior Executive Service.

Section 414(a) (3) provides a saving clause for current occupants 
of scientific and professional positions.
Executive level positions

Section 414(b) (1) adds a new section 5311 (b) to title 5 and provides 
that within six months after the enactment of this act, the Director 
of the Office of Personnel Management shall determine the total 
number of executive level positions in the Executive branch and that 
the total number shall be the maximum number for such positions. 
Executive level positions include those positions paid at a rate equal 
to or in excess of the rate applicable to level V of the Executive Sched
ule but does not include positions in the Senior Executive Service.

.Section 414(b) (2) requires the President to submit to Congress a 
plan for authorizing future executive level positions by January 1,
1980.

Section 415(a) provides effective dates to title IV  of the bill.
The Spellman amendment

Section 415(b) of the bill is the Spellman amendment, limiting the 
Senior Executive Service to an experimental program in three Execu
tive departments for a two-year period.

Section 415(b) (1) provides that not later than 60 days after the 
enactment of this legislation, the Director of the Office of Personnel 
Management shall issue regulations providing for the establishment 
of the Senior Executive Service in “only three Executive departments” 
designated by the Director.

Section 415 (b) (2) provides that within 30 days after the end of the 
first two fiscal years, the Director shall submit a report on the Senior 
Executive Service to the Congress.

Section 415(b) (3) provides that the Senior Executive Service will 
cease to exist unless the Congress, within 90 days of continuous session 
following the receipt of the second annual report, adopts a concurrent 
resolution favoring the continuation of the Senior Executive Service.

T itle V

MEETT PA Y

Section 501 amends part III  of title 5, by adding a new chapter 54, 
Telatiing to merit pay.

The new section 5401 states the purpose of the merit pay system.
The new section 5402(a) provides that the merit pay system shall 

apply to all supervisory or management positions in grades GS-13, 
(t̂ 14, and GS-15 of the General Schedule.
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The new section 5402(b) provides for the range of salaries in the 
grades under the merit system.

The new section 5402(c) (1) provides for annual comparability pay 
adiustments in the rates of pay under the merit pay system.

Under the new section 5402(c) (2), employees currently occupying 
ûch positions are protected from any loss of pay or future pay 

*n creases.
The new section 5402(d) authorizes the Office of Personnel Man

agement to issue regulations for agency implementation of pay in- 
iTeases for employees covered by the merit pay system. Merit pay 
increases may take into account individual performance and agency 
accomplishments and shall be based on employe efficiency, produc
tivity, and quality of service, amdng other factors.

The new section 5402(d) (3) provides that merit pay increases shall 
be made only to the extent funds are available for merit pay increases.

The new section 5402(d) (4) authorizes the Office of Personnel Man
agement to determine the amount of funds available for an agency to 
make merit pay increases.

The new section 5402(e) provides that the benefit of advancement 
through the range of pay in grades in the merit system shall be pre
served in the case of an employee whose civilian service is interrupted 
for military service or essential civilian service during a period of war 
or national emergency.

The new section 5402(f) is a technical amendment which provides 
that the rates of pay under the merit pay system will be the pay basis 
for ascertaining cost-of-living allowances under 5 U.S.C. 5941.
Cash awards

The new section 5403(a) authorizes the head of an agency to pay 
cash aŵ ards to employees for outstanding suggestions, inventions, and 
accomplishments or special acts or services in the public interest.

The new section 5403(b) provides that the President may pay such 
awards.

The new section 5403(c) provides that the cash awards are in addi
tion to any other pay and that acceptance of a cash award constitutes 
an agreement by the employee for the Government’s use of any idea, 
method or devise for which the award is made.

The new section 5403(e) (1) provides that cash awards generally 
cannot exceed $10,000.

The new section 5403(e)(2) provides that, upon approval by the 
Office of Personnel Management, cash awards may exceed $10,000 but 
not exceed $25,000.

The new section 5403(f) provides for the payment of cash awards 
notwithstanding the death or separation of the employee concerned.

The new section 5404 requires the Office of Personnel Management 
to submit a report on the operation of the merit pay system by Janu
ary 1, 1982.

The new section 5405 authorizes the Office of Personnel Manage
ment to issue regulations.

Section 502 of the bill makes technical and conforming amendments 
in title 5, relating to the merit pay system.

Section 503 of the bill provides that the merit pay system shall be
come applicable on the first day of the first pay period on or after
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October 1, 1981, except the system may be commenced earlier as pre
scribed by the Director of the Office of Personnel Management.

T ttle VI

RESEARCH, DEMONSTRATION AND OTHER PROJECTS

Section 601 of the bill amends part III of title 5 to add a new chap
ter 47, relating to personnel research and demonstration projects.

The new section 4701 provides definitions.
The new section 4702 authorizes the Office of Personnel Manage

ment to establish research and development projects for tlxe 
improvement of methods and technology in the Office of Personnel 
Management.

The new section 4703(a) authorizes the Office of Personnel Man
agement to conduct and evaluate demonstration projects. Such proj
ects may be undertaken notwithstanding any lack of specific authority 
and notwithstanding any other provision of law relating to personnel.

The new section 4703(b) requires that the Office of Personnel Man
agement develop a specific plan for each demonstration project and 
enumerates the contents to be included in each plan. Any proposal to 
waive any provision of law, rule, or regulation shall be cited and the 
entire plan shall be published in the Federal Register and subject to 
public hearings.

The new section 4703(c) provides that each research or demon
stration project may not be undertaken until a copy of the plan has 
been Submitted to the Congress and the plan has not been disapproved 
by either House by the adoption of a resolution of disapproval within 
60 calendar days of continuous session after the plan has been 
submitted.

The new section 4703(d) enumerates the provisions of law which 
may not be waived in research or demonstration projects.

The new section 4703(e) provides general limits on any demonstra
tion project.

The new section 4703(f) authorizes the Office of Personnel Manage
ment or an agency to terminate demonstration projects.

The new section 4703(g) (1) provides that employees in a unit sub- 
jwt to a negotiated contract between an agency and a labor organiza
tion may not be included within a demonstration project if the 
project would violate the agreement unless there is a written agreement 
between the agency and the organization with respect to the project.

The new section 4703(g) (2) provides that'a project which includes 
employees in a imit subject to a negotiated contract not covered by a 
labor-management agreement shall not become effective until consul
tation or negotiation has taken place between the agncy and the labor 
organization.

The new section 4704 authorizes the use of appropriated funds for 
research and demonstration projects. ’

The new section 4705 provides for the inclusion of reports on re- 
^arch and demonstration projects in the annual report of the Office of 
Personnel Management.
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The new section 4706 authorizes the Office of Personnel Management 
to issue regulations.

Section 602(a) amends section 208 of the Intergovernmental Per
sonnel Act (IPA) to: (1) authorize Federal agencies through the Of
fice of Personnel Management, to require State and local govern
ments, as a condition of participation in Federal assistant programs, 
to have merit personnel systems based on this bill’s merit principles 
for the positions engaged in the administration of such programs; and
(2) abolish all statutory personnel requirements established as a con
dition of the receipt of Federal grants-in-aid by State and local gov
ernments, except those listed in section 208 of the IPA, those tliat 
prohibit discrimination in employment or require equal employment 
opportunity or affirmative action, the Davis-Bacon Act, and the Hatch 
Act.

Section 602(b) amends section 401 of the IPA to extend the author
ity to participate in the mobility program to “other organizations.”

Section 602(c) amends section 403 of the IPA to make commis
sioned Public Health Service officers eligible to participate in the 
IPA mobility program.

Section 602(d) amends section 502 of the IPA to define the Tnist 
Territory of the Pacific Islands as a jurisdiction which is eligible to 
participate in all IPA programs.

Section 602(e) amends section 506 of the IPA to include the Com
monwealth of Puerto Rico, Guam, American Samoa, and the Virgin 
Islands in the formula allocation of IPA grants and exclude these 
jurisdictions from the local government allocation.

Section 603 amends the mobility program.
Sections 603 (a) through (d) amend section 3371 through 3375 

of title 5 to extend eligibility to participate in the mobility program 
to the Trust Territory of the Pacific Islands; to a military depart
ment ; a court of the United States; the Administrative Office of the 
U.S. Courts; the Library of Congress; the Botanic Garden; the Gov
ernment Printing Office; the Congressional Budget Office; the U.S. 
Postal Service: the Postal Rate Commission; the Architect of the 
Capitol; the Office of Technology Assessment; and other organizations 
such as a national, regional, statewide, or metropolitan organization, 
representing member State or local governments; an association of 
State or local public officials; or a nonprofit organization, one of whose 
principal functions is to offer professional advisory, research, develop
ment, or related services to governments or universities concerned with 
public manasrement. Federal employees in noncareer appointments in 
the Senior Executive Service and employees in the excepted service 
who are serving in confidential or policy determining positions are 
excluded from participation in the mobility program.

Section 603(d) amends section 3374 of title 5 to provide technical 
amendnients designed to ensure fairness and equity for persons partici
pating in mobility assignments. Federal retirement and other benefits, 
in the rare cases where such programs apply to certain State and Dis
trict of Columbia government employees, would not be lost by 
employees while they are on mobility assignments. Federal agencies 
would be authorized to reimburse State and local governments, institu
tions of higher learning, and “other organizations” for various fringe
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benefits (health and life insurance, retirement, etc.) of employees on 
detail from such organizations.

Section 603(e) amends section 3375 of title 5, to authorize an ex
ecutive agency to reimburse mobility assignees for certain miscel
laneous relocation expenses related to a geographic move for purposes 
of mobility assignment on the same basis such payments are authorized 
on a permanent change of station (automobile registrations, drivers’ 
license, etc.).

T itle VII
FEDERAL SERVICE LABOR-MANAGEMENT RELATIONS

Title VII of the bill establishes a statutory basis for labor-man- 
agement relations in the Federal service. Since 1962, Executive 
orders have governed the collective bargaining relationship in the 
Federal sector. Title VII would for the first time enact into law 
the rights and obligations of the parties to this relationship—em
ployees, agencies, and labor organizations.

Title VII, in concert with the President’s Reorganization Plan No. 2 
of 1978, also constructs a new framework for the conduct of Federal 
labor-management relations. The Federal Labor Relations Authority, 
an independent establishment in the establishment, together with its 
Offiw of General Counsel, will be primarily responsible for the ad
ministration of the program and the enforcement of the policies re- 
fl^t^ in Title VII. The Federal Service Impasses Panel (an entity 
within the Authority) and the independent Federal Mediation and 
Conciliation Service will be empowered to facilitate the collective 
bargaining process.

SECTION 701

Section 701 of the bill amends subpart F of part III of title 5, 
United States Code, by adding new language to chapter 71. The pro
visions are explain^ below by Code section references.
Findings and purpose

Section 7101(a) sets forth the finding that collective bargaining in 
the Federal Service is in the public interest, in that it safeguards 
employee rights and contributes to the effective conduct of public 
business by encouraging amicable resolution of employment related 
disputes. Statutory protection of Federal employees’ right to organize 
and bargain collectively through labor organizations is in the public 
interest.

Section 7101 (b) states the chapter’s purpose: to prescribe the rights 
and obligations of employees and to establish procedures to meet the 
special needs of the Federal Government in the labor-management 
relationship.
Employees’’ rights

Section 7102 provides that each Federal employee shall have the 
right to form, join, or assist any labor organization—or to refrain 
from that activity—freely and without fear of penalty or reprisal, 
and that each employee shall be protected in the exercise of this right. 
Except as otherwise provided by the chapter, this basic right includes 
the rights: (1) To act for a labor organization as a representative and
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to present the views of a lai3or organization to Executive branch 
officials, to the Congress, and to other authorities; (2) to engage in 
collective bargaining over conditions of employment through chosen 
representatives; and (3) to engage in other lawful activities for the 
purpose of establishing, maintaining, and improving conditions of 
employment.
Defrntions;  application

Section 7103 defines various terms used throughout the chapter. The 
definitions effectively set the coverage and exclusion from coverage 
for individuals, agencies, and labor organizations.

Section 7103(a) (1) defines “person” to include an individual, labor 
organization, or agency. The definition is critical to the meaning and 
effect of later sections which vest “persons” with substantive and pro
cedural righte (e.g., section 7123, Judicial Review). “Agency” and 
“labor organization” are defined terms in section 7103.

Subsection (a) (2) of section 7103 defines “employee” for the chap
ter’s purposes as an individual who is employed in an agency (as 
defined by section 7103(a)(3). Also to be deemed an “employee” 
is any individual whose work as an employee in an agency has 
ceased as the result of an unfair labor practice as described in section 
7116, as added by this bill, and who has not obtained any other regular 
and substantially equivalent employment, as determined under r e f 
lations to be prescribed by the Federal Labor Relations Authority. 
Such an individual, for example, would be eligible to vote in a repre
sentation election under section 7111, as added by this bill.

Subparagraphs (i) through (iv) exclude certain individuals from 
the definition of “employee” ; aliens or noncitizens occupying positions 
outside the United States; members of the uniformed services (as 
defined by section 2101(3) of title 5; the armed forces; commissioned 
corps of the Public Health Service and of the National Oceanic At
mospheric Administration); supervisors or management officials (as 
defined by section 7103; and individuals in the Foreign Service of the 
United States employed in the Department of State, Agency for In
ternational Development, or International Communication Agency.

Subsection (a) (3) defines “agency” as an Executive agency (in
cluding the Veterans’ Canteen Service, the Veterans’ Administration, 
and nonappropriated fund instrumentalities under section 2105(c) of 
title 5, such as the Army and Air Force Exchange Services, the Army 
and Air Force Motion Picture Service, and similar instrumentalities 
under the jurisdiction of the Armed Forces), the Library of Congress, 
and the Government Printing: Office. Specifically excluded from cov
erage are GAO, the FBI, and CIA, NSA, the Foreign Service, TVA, 
the Federal Labor Relations Authority, and the Federal Service Im
passes Panel. Section 7103(b) sets forth a procedure through which 
any other agency may apply for exclusion on national security 
grounds.

Subsection (a) (4) of section 7103 defines “ labor organization” as 
an organization composed in whole or in part of employees, in which 
employees participate and pay dues, and which has as a purpose the 
dealing with an agency concerning grievances and conditions of em
ployment. The committee intends that the latter criterion be deemed 
as met by an organization which has one one of its basic purposes.
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though not its only purpose, or its primary purpose, the representa
tion of employees in a collective bargaining relationship. The term 
“labor organization” is thus intended to encompass professional asso
ciations (such as the American Nurses Association, the National Ed
ucation Association, the National Association of Social Workers, the 
Physicians National Housestaff Association, and the National Eco
nomic Council of Scientists) which seek to avail themselves of repre
sentational rights under chapter 71. An organization which is not a 
“labor organization” under section 7103(a) (4) is one: (1) whose basic 
purpose is purely social, fraternal, or limited to special interest objec
tives only incidentally related to matters affecting conditions of em
ployment; or, (2) which denies membership because of race, color, 
creed, national origin, sex. age, preferential or nonpreferential civil 
service status, political aMiation, marital status, or handicapping 
condition; or, (3) which is sponsored by an agency.

Subsection (a) (5) of section 7103 defines “ dues” to mean dues, fees, 
and assessments.

Subsection (a) (6) defines “Authority” to mean the Federal Labor 
Eelations Authority.

Subsection (a) (T) defines “Panel” to mean the Federal Service 
Impasses Panel.

Subsection (a) (8) defines “collective bargaining agreement” as 
an agreement entered into as a result of collective bargaining pursuant 
to chapter 71. The term “collective bargaining” is defined in subsec
tion (a) (12) of section 7103.

Subsection (a) (9) of section 7103 defines “grievance” to mean any 
complaint by any agency, labor organization, or employee concern
ing: (1) any matter relating to the employment of such person with 
an agency; or, (2) the effect or interpretation, or claim of breach, of 
a collective bargaining agreement; or, (3) any claimed violation, mis
interpretation, or misapplication of any law, rule, or regulation affect
ing conditions of employment. It should be noted that, although this 
subsection is virtually all-inclusive in defining “grievance” , section 
7121 excludes certain grievances from being nrocessed iinder a negoti
ated grievance procedure, thereby limiting the net effect of the term.

Sub̂ sections (a) (10) and (a) (11) of section 7103 define the key 
terms “supervisor” and “management official” . Any individual deemed 
a “supervisor” or a “management official” is generally excluded from 
inclusion in bargaining units and is ineligible to act as a representative 
of any labor organization. A “supervisor” or a “management official” 
is generally a representative of the agency in the collective bargain
ing relationship.

Subsection (a) (12) of section 7103 defines the terms “collective bar
gaining” and “bargaining” to mean the performance of the mutual 
obligation of management and labor to meet, confer, and consult in a 
good-faith effort to reach agreement on matters affecting conditions 
of employment. Any agreement reached must, upon the request of 
either party, be reduced to writing and executed. Neither party is com
pelled to agree to a proposal or to make a concession.

Subsection (a) (13) of section 7103 defines a “ confidential employee” 
as one who acts in a confidential capacity to an individual who formu
lates or effectuates management policies in the field of labor-manage- 
ment relations. Confidential employees are generally excluded from 
bargaining units.
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Subsection (a) (14) of section 7103 defines a critically important 
term “conditions of employment.” Management and labor are obliged 
to bargain over all matters affecting “conditions of employment.” The 
term is defined to mean personnel policies, practices, and matters, 
whether established by rule, regulation, or othei-wise, affecting work
ing conditions—except for policies, practices, and matters: (A) relat
ing to employment discrimination on the basis of race, color, religion, 
sex, age, national origin or handicapping condition; or (B) relating 
to prohibited political activities; or (C) to the extent they are specifi
cally provided for by Federal statute. Certain “conditions of employ
ment” are removed from the obligation to bargain.

Subsection (a) (15) of section 7103 sets forth the criteria for deter
mining whether an employee is a “professional employee.” The term 
is relevant primarily to the determination of appropriate bargaining 
units under section 7112.

Subsection (a) (16) of section 7103 defines another key term, “ex
clusive representative,” as any labor organization which has oeen:
(1) is certified pursuant to section 7111, below, as the representative 
of employees in an appropriate bargaining unit; or, (2) was recog
nized as a unit’s representative before effective date of this chapter and 
continues to be so recognized pursuant to this chapter (see section 
7136, below). The committee intends that these pre-existing recogni
tions (granted or continued under the provisions of Executive Order 
11491. as amended), in conformance with section 7136 continue until 
withdrawn or modified under the provisions of this chapter.

Subsections (a) (17) and (a) (18), and (a) (19) of section 7103 de
fine the terms “ firefighter,” and “ United Stat^,” and “dues,” respec
tively, for the purposes of the chapter.

Subsection (b) of section 7103 sets forth the procedures and stand
ards by which an agency (or any sub-unit) not specifically excluded 
bv section 7103 may be granted an exclusion from coverage under this 
chapter on national security grounds.
Federal Labor Relations Authority

Section 7104, in concert with Reorganization Plan No. 2 of 1978, 
establishes and describes the Federal Labor Relations Authority, an 
independent establishment in the executive branch. The committee 
intends that the Authority’s role in Federal sector labor-management 
relations be analogous to that of the National Labor Relations Board 
in the private sector. Functions which, under the Executive Order 
11491 program, were distributed among various entities (such as the 
Civil Service Commission and the Department of Labor) are to be 
consolidated under the Authority.

Subsection (a) of section 7104 provides that the Authority be com
posed of three members. No more than two may be of the same politi
cal party. No member may engage in other business or employment, 
or hold another position in the Federal Government, except as other
wise provided by law. The committee intends that the position of iriem- 
ber be a full-time position, just as is the position of member of the 
Natonal Labor Relations Board.

Subsection (b) of section 7104 provides that Authority members 
be appointed by the President, subject to Senate confirmation. They 
may be removed by the President only for cause, and only upon notice
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and hearing. This provision is intended to help ensure the independ
ence of the Authority. The President may name any one of the mem
bers as Chairman. I'he committee intends that members be eligible 
for reappointment.

Subsection (c) of section 7104 provides for staggered terms for Au
thority members. A member shall serve until the member’s successor 
taW office or until the last day of the Congress beginning after the 
member’s term is scheduled to expire (whichever comes first). An in
dividual appointed to fill a vacancy shall be appointed only to serve 
the unexpired term. It is intended that any sittmg member be eligible 
for reappointment.

Subsection (d) of section 7104 provides that a vacancy shall not 
impair the functions of the Authority. The committee intends that 
neither one nor two vacancies impair the Authority’s functions. It is 
also intended that the President promptly nominate successors to fill 
any vacancies.

Subsection (e) of section 7104 requires the Authority to submit an 
annual report of its activities to the President for transmittal to

Subsection (f) of section 7104 describes the Office of General Coun
sel of the Authority. The committee intends that the General Counsel 
be analogous in role and function to the General Counsel of the Na
tional Labor Relations Board. Subsections (f)(1 ) and (f)(2 ) pro
vide that the General Counsel be appointed by the President (subject 
to Senate confirmation) for a 5-year term, and be removable by the 
President at will. The (^neral Counsel may investigate alleged viola
tions of this chapter, file and prosecute complaints, intervene in Unfair 
labor practice proceedings, and exercise any other powers delegated by 
the Authority.

Subsection (f) (3) gives the General Counsel direct authority over, 
Md responsibility for. all emplovees in the Office of General Counsel, 
including those in field offices of the Authority.

Subsection (f) (4) prescribes the procedure for filling any vacancy 
in the Office of General Counsel. The President is to promptly name an 
Acting General Counsel, and then submit a nomination for a new 
Creneral Counsel within 40 days of the vacancy’s occurrence. I f  
the Congress adjourns sine die before the 40-day period expires, the 
nomination is to be submitted within 10 days after Congress 
reconvenes.
Powers wnd duties of the Authority

Section 7105 sets forth the powers and duties of the Authority.
Subsection (a) directs the Authority to provide leadership in 

establishing policy and giving guidance in labor-management rela
tions matters under chapter 71, and, except as otherwise provided, 
be responsible for carrying out the purposes of chapter 71.

Subsections (b) through (d) are administrative TJrovisions relating 
to the Authority. The Authority is required to adopt an official seal 
which shall be iudicially noticed, establish its principal office in or 
about the iDstritc of Columbia, although it may meet and exercise 
any or all of its powers at any time or place, appoint an Executive 
Director, regional directors, administrative law judges, and other em
ployees. It is intended that the Authority may establish and operate
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any field offices it deems necessary. Except as otherwise expressly pro
vided by law, the Authority may, by one or more of its members or 
by any agents it designates, make any inquiry necessary to carry out 
its duties wherever persons subject to chapter 71 are located. A mem
ber who participates in an inquiry is not disqualified from later 
participating in a decision of the Authority in any case.

Subsection (e) authorizes the Authority to delegate its functions 
relating to the determination of exclusive representation to its regional 
directors. The Authority may delegate to its administrative law judges 
its functions under section 7118 to determine whether any person ms 
engaged, or is engaging in, an unfair labor practice.

Section 7105(f) provides that, upon the filing of an application by 
any interested person, the Authority may review and, upon review, may 
modify, affirm, or reverse any action taken by a regional director or 
administrative law judge in performing a delegate function under 
section 7105. The application must be filed within 60 days after the 
date of the action. The review itself does not operate as a stay of an 
action unless the Authority specifically so orders. I f the Authority 
does not imdertake to grant review within 60 days after the date of 
the action, or within 60 days after an application for review is filed, 
the action becomes the final action of the Authority.

Subsection (g) of section 7105 grants the Authority necessary power 
to hold hearings, administer oaths, take testimony and depositions, and 
subpena witnesses and documents.
Management rights

Section 7106 sets forth rights which are reserved to management. 
The effect of this section is to place limits on the number of sub
jects about which agency management may bargain with a labor 
organization.

Subsection (a) (1̂  reserves to agency management the right (subject 
only to subsection (d) of section 7106) to determine the mission, bud
get, organization, number of employees, and internal security practices 
of the agency. Management may not bargain away its authority to 
make decisions in these areas.

Subsection (a) (2) sets forth the other areas of management au
thority which may not be subject to collective bargaining: (1) to 
direct employees; (2) to assign work, to make determinations with 
respect to contracting-out, and to determine the personnel by which 
agency operations shall be conducted; and (3) to take whatever actions 
may be necessary to carry out the agency’s mission during national 
emergencies.

Subsection (b) of section 7106 provides that management and the 
union may bargain over the procedures management will use in exer
cising their authority to determine the mission, budget, organization, 
number of employees, and internal security practices of the agency. 
They may also negotiate appropriate arrangements for employees 
adversely affected by management’s exercise of authority in these 
areas.

The committee’s intention in section 7106 is to achieve a broadening 
of the scope of collective bargaining to an extent greater than the scope 
has been under the Executive Order program, but to preserve the es-
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sential prerogatives and flexibility Federal managers must have. The 
“management rights” language of Executive Order 11491 has been 
a substantial barrier against negotiations. The committee intends that 
section 7106—^which retains several of management’s rights under the 
Executive Order, but also eliminates several— b̂e read to favor col
lective bargaining whenever there is doubt as to the negotiability of a 
subject or a proposal.

For example, in the controversial area of promotions, section 7106 
does not contain the Executive Order’s “management right” to “pro
mote.” The committee thereby intends that promotion standards and 
procedures be negotiable within the limits set by statute and applicable 
government-wide regulations.

Another troublesome area—overtime—is an example. Whether over
time is necessary and how much is necessary are non-bargainable man
agement decisions. But procedures to be used in assigning overtime 
are negotiable. For example, management and the union could nego
tiate a rotation system for assignments. Rates of overtime pay are not 
bargainable, because they are specifically provided for by statute.
Exclusive recognition of labor organizations

Section 7111 sets forth the procedures for determining whether 
employees will be represented by a labor organization.

Subsection (a) states the general rule that exclusive recognition will 
be accorded to a labor organization selected by a majority of employees 
in an appropriate bargaining unit who participate in an election in 
conformity with this chapter’s requirements.

Subsection (b)(1) of section 7111 sets forth the procedures for 
initiating a representation proceeding. I f any person (meaning an 
individiial, labor organization, or agency) files a petition with the 
Authority alleging that 30 percent of the employees in an appropriate 
unit vdsh to be exclusively represented, or, where there currently is an 
exclusive representative, that 30 percent no longer wish to have that 
exclusive representative; or, seeking clarification of, or an amendment 
to, an existing certification or a matter relating to representation, the 
following procedures apply. (The committee intends that existing 
practice be continued in determining whether the requisite number of 
employees have satisfactorily indicated their desires, i.e., the “showing 
of interest.” Valid signatures on petitions or authorization cards 
should suffice.)

The Authoritv must investigate each petition and, if it has reason
able cause to believe there is a question of representation (i.e., whether 
the subject employees wish to have a labor organization as an exclusive 
representative), provide an opportunity for a hearing. Questions of 
appropriateness of unit, showing of interest sufficiency, and employee 
eligibility should be raised and, if possible, resolved during this phase 
of the proceedings. Except as provided by subsection (e), if the Au
thority finds on the compiled record that a question of representation 
does exist, it shall conduct a secret ballot election in accordance with 
prwednres set forth. No election may be held in any unit or unit sub
division in which a valid representation election has been held during 
the previous 12 calendar months.

Subsection (b) (2) (A) of section 7111 requires the Authority to pro
ceed with the election in the petitioned-for unit even if, 45 days after



682

45
the petition was filed, there are still unresolved issues about the unit, 
voter eligibility, or any other election-related matter. Subparagraph 
(B) requires the Authority, after the election, to expedite resolution of 
the issue or issues. If the Authority determines the disputed matter 
did not affect the election’s outcome, the election results shall be certi
fied. If the matter did affect the outcome, the election must be re-run. 
For example, if ten individuals the labor organization claimed to be 
in the unit were, after the election, found to be outside the unit (and 
therefore ineligible to vote), but the labor organization won the elec
tion by one hundred votes, then the election probably would not have 
to be re-run, because ten votes one way or the other would not have 
affected the outcome. If, however, the labor organization’s margin of 
victory were only five votes, the election would probably have to be 
rerun.

Subparagraph (c) of section 7111 provides a right to intervene in a 
representation proceeding, and to be placed on the ballot in any elec
tion, to any labor organization which: (1) presents a “showing of in
terest” of 10 percent of unit employees; or (2) submits a valid copy 
of a current or recently expired collective bargaining agreement for 
the unit (in other words, the incumbent exclusive representative); or
(3) presents any other evidence that it is the current exclusive repre
sentative of the employees involved.

Subsection (d) of section 7111 directs the Authority to determine 
eligibility and rules for elections. In every election, employees must be 
given the right to choose one labor organization from those on the 
ballot, or to choose to have no labor organization as exclusive repre
sentative. I f  no choice on the ballot receives a majority of the votes 
cast, the Authority must hold a run-off between the two choices re
ceiving the most votes. A labor organization receiving the majority 
of votes cast in any election shall be certified by the Authority as ex
clusive representative of the employees in the unit.

Subsection (e) of section 7111 sets forth the conditions under which 
a petitioning labor organization may be certified as an exclusive reprer 
sentative without a secret ballot election. The Authority may so certify 
if, after investigation, it determines: (1) that agency conduct which is 
prohibited under section 7116 precludes the holding of a free elec
tion; or (2) that the labor organization represents a majority of 
employees in an appropriate unit based on the securing of the valid 
signatures on petitions or authorization cards of more than 50 per
cent of the employees. In the latter case, the majority status must 
have been achieved without benefit of an unfair labor practice by either 
the agency or the labor organization. Also, no other petition for 
recognition or request for intervention may be pending and no other 
question of representation may exist in the unit. This subsection neces
sarily entails a determination by the Authority of unit appropriate
ness.

Subsection (f) of section 7111 provides that any labor organization 
recognized by an agency before this chapter’s effective date as the 
exclupive representative of employees in an appropriate unit may peti
tion the Authority for an election to determine whether that organiza
tion is the exclusive representative of that unit, or of any appropriate 
unit.
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Subsection (g) of section 7111 requires any labor organization seek
ing exclusive recognition to submit to the Authority and to the agency 
involved a roster of its officers and representatives, a copy of its con
stitution and bylaws, and a statement of its objectives.

Subsection (h) sets forth three specific conditions under which a 
labor organization shall not be accorded exclusive recognition: (1) if 
the Authority determines the labor organization is subject to corrupt 
influences or influences opposed to democratic principles; (2) when, 
where a petition is necessary under section 7111(b) (1) (A ), there is 
not credible evidence (i.e., valid signatures on petitions or cards) of 
a sufficient showing of interest; or (3) when there is in effect a lawful 
collective bargaining agreement between the involved agency and an
other labor organization covering any employees included in the peti
tioned for unit. The latter prolubition is commonly referred to as a 
“contract bar”. The subsection provides, however, that there is no 
contract bar if; (A) the agreement has been in effect for more than 
three years; or, (B) the petition for exclusive recognition is filed 
during the 4-month period which begins on the 180th day before the 
expiration date of the agreement (commonly known as the “oijen 
season” ). The “contract bar” provision lends stability to collective 
bargaining relationships by precluding continuous challenges to an 
exclusive representative’s status, while at the same time giving em
ployees the opportunity at reasonable intervals to choose, if they so 
desire, a new repre^ntative. Subparagraph (4) prohibits the ac
cording of exclusive recognition if the Authority has conducted dur
ing the previous 12 calendar months a secret ballot election involving 
any of the employees in the unit.

Subsection (i) of section 7111 permits the waiving of a hearing by 
stipulation where the parties consent to proceed to an election without 
further proceedings.
Detennmation of appropriate imits for labor organization representa

tion
Section 7112_̂  sets forth standards for determining the units of 

employees which are appropriate for purposes of collective bargain
ing.

Subsection (a) (1) states that the Authority shall make the deter- 
mmations of appropriateness. The goal for the Authority for deter
mining in each case whether the appropriate unit should be established 
on an agency, plant, installation, functional, or other basis shall be 
to ensure empoyees the fullest freedom in exercising the rights guaran
teed them under this chapter. Notwithstanding, a unit is to be deter
mined “appropriate” only if the determination will ensure community 
of interest among the employees concerned, and promote eff^tive deal
ings with, and efficiency of the operations of, the agency involved.

Subsection (b) of section 7112 states that the extent to which 
employees have been organized shall not be the sole criterion of 
appropriateness. The subsection then lists those employees who shall 
not be part of any appropriate unit; (1) management officials and 
supervisors (as defined by section 7103—except where a preexisting 
and continuing unit under section 7136(a) contains those individuals 
or where a majority of the, unit is composed of firefighters or nurses; 
(2) confidential employees (as defined in section 7103); (3) employees
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engaged in personnel work (other than in a purely clerical capacity);
(4) employees engaged in administering the provisions of this chap
ter; (5) professional employees (as defined in section 7103) when 
mixed in a unit with nonprofessionals, unless the professionals vote 
for inclusion in that unit; (6) employees of any agency who are en
gaged in intelligence, investigative, and security functions which di
rectly affect national security; or, (7) employees engaged primarily 
in an agency’s audit or investigative functions relating to that agency’s 
internal security.

Subsection (c) of section 7112 provides that the Authority shall 
consolidate two or more units in an agency for which a labor organiza
tion holds exclusive recognition by reason of elections in each of the 
units, if the Authority deems the larger unit to be appropriate (using 
the criteria in section 7112 applicable to all determinations of appro
priateness) . The Authority shall then certify the labor organization as 
the exclusive representative of the larger unit. The committee intends 
that this consolidation procedure be initiated by petition of the labor 
organization involved, or by petition of the agency.

Subsection (d) of section 7112 provides that in the case of an 
agency reorganization affecting one or more exclusively represented 
units, the certified exclusive representative, or exclusive representa
tives, shall continue in that status for the unit or units until new 
elections are held (with new appropriate unit determinations), or 
until 45 days elapse from the effective date of the reorganization, 
whichever comes first.
National consultation rights

Section 7113 provides for the granting of “national consultation 
rights.”

Subsection (a) r^uires that an agency grant national consultation 
rights, when there is no exclusive recognition on an agency-wide basis, 
to any labor organization which exclusively represents a substantial 
number of that agency’s employees. The Authority shall prescribe the 
standards and procedures for granting national consultation rights. 
Exclusive representation of 10 percent of the total number of employ
ees in an agency should satisfy the “substantial number” criterion. 
Consultation rights terminate wlien the labor organization no longer 
meets the Authority’s criteria. Questions of a labor organization’s 
initial or continuing eligibility shall be resolved by the Authority.

Subsection (b) of section 7113 requires that any labor organiza
tion having national consultation rights in an agency be informed in 
advance of any change in conditions of employment proposed by 
that agency and be given a reasonable time to present its views and 
recommendations regarding the change. The agency must consider 
any views and recommendations so submitted, and give the labor 
organization a written statement of the reasons for its final decision on 
the matter.

Subsection (c) states that collective bargaining rights are not 
affected in any way by national consultation rights.
Representation rights aTid duties

Section 7114 sets forth the rights and obligations of agency manage
ment and a labor organization once the latter has been accorded 
exclusive recognition.
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Subsection (a) states that a labor organization accorded exclusive 
recognition is the exclusive representative of all employees in the unit, 
and is entitled to act for and negotiate agreements with management 
covering those employees. It must represent the interests of all em
ployees m the unit Avithout discrimination and regardless of member
ship or nonmembership in the organization. It has the right to be given 
the opportunity to be represented at: (1) any discussion between one 
or more agency representatives and one or more employees (or their 
representatives) concerning any grievance, personnel policy or prac
tice or other condition of emploj^ment; or, (2) any discussion between 
an employee and an agency representative if the employee reasonably 
believes he may be the subject of a disciplinary action (when an em
ployee is interviewed by a supervisor concerning alleged abuse of leave 
or interrogated by the agency's internal security division concerning 
alleged irregularities in a "travel voucher). The agency and the 
exclusively-recognized labor organization are obligated to meet and 
negotiate in good faith, through appropriate representatives, for the 
purpose of arriving at a collective bargaining agreement. Nothing in 
this subsection, however, is to be construed so as to preclude an em
ployee’s being represented by an attorney or other representative of 
his own choosing in procedures other than those negotiated by the ex
clusive representative and the agency pursuant to this chapter.

Subsection (b) specifies that the mutual obligation to negotiate in 
good faith includes the obligation to : (1) resolve to reach an agree
ment; (2) be represented by duly authorized and prepared represent
atives; and (3) meet at reasonable times and convenient places as 
frequently as may be necessary, and to avoid unnecessary delays. 
Subsection (b) (4) requires an agency to provide to the exclusive rep
resentative, upon request and within the limits of Federal law, any 
normally maintained and reasonably available data necessary for the 
negotiations. Subsection (b)(5) requires that if an agreement is 
reached, it must, upon request of either party, be reduced to writing 
and executed. All steps necessary for implementation must be taken 
by both parties.
Allotments to representatives

Section 7115 provides for the withholding of labor organization 
dues through payroll deductions. The section reflects a compromise 
between two sharply contrasting positions which the committee con
sidered: no guarantee of withholding for any unit employee and man
datory payment by all unit employees (“agency shop” ) . The committee 
believes section 7115 to be a fair resolution for agencies, labor orga
nizations, and employees.

Subsection (a) provides that if an employee in an exclusively rej)re- 
sented unit presents to the agency a written assignment authorizinc 
the agency to deduct the labor organization’s dues from the employee’s 
pay each pay period, the agency must honor the assignment and must 
deduct the dues. The decision to pay. or not to pay is solely the em
ployee’s. If the employee decides to have dues withheld, the agency 
must honor that decision. The allotments are to be made at no cost to 
the employees or to the labor organization. Assignments normally are 
to be irrevocable for one year.
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Subsection (b), however, r^uires that an allotment terminate 
when: (1) the existing collective bargaining agreement 'between the 
agency and labor organization ceases to be applicable to the employee 
(the employee is promoted to a management position or leaves the 
employ of the agency); or (2) the employee is suspended or expelled 
from the labor organization.

Subsection (c) of section 7115 provides for the negotiation of dues 
withholding agreements in units in which there is no exclusive re{)re- 
sentative. ^ y  person may file a petition with the Authority alleging 
a labor organization has as members at least 10 percent of the em
ployees in a nonrepresented unit. If, after investigation, the Author
ity certifies that there is, in fact, 10-percent membership, the agency is 
obligated to negotiate with the labor organization solely OMicerning a 
voluntary dues withholding agreement. This procedure necessarily 
entails a determination by the Authority as to the appropriateness of 
the unit. Any withholding agreement reached pursuant to this subsec
tion shall automatically terminate upon certification of an exclusive 
representative.
TJnfair labor practices

Section 7116 sets forth actions by agencies and by labor organiza
tions which constitute “unfair labor practices”.

Subsection (a) provides that it shall be an unfair labor practice for 
an agency: (1) to interfere with, restrain, or coerce employees in 
the exercise of the rights assured %  chapter 71; (2) to encourage or 
discourage membership in any labor organization by discrimination 
in regard to hiring, tenure, promotion, or other conditions of employ
ment; (3) to sponsor, control, or otherwise assist any labor organiza
tion, except that the agency may furnish customary and routine serv
ices and facilities when the services and facilities are furnished, if 
requested, on an impartial basis to organizations having equivalent 
status (e.g., providing equal bulletin board space to two labor orga
nizations which will be on the ballot in an exclusive representation 
election); (4) to discipline or otherwise discriminate against an em
ployee because the employee has filed a complaint, affidavit, petition, or 
has given any information or testimony under chapter 71; (5) to 
refuse to consult, confer, or negotiate in good faith with a labor orga
nization as required by chapter 71; (6) to fail or refuse to cooperate in 
impasse procedures and impasse decisions as required by chapter 71;
(7) to fail or refuse to comply with any provision of chapter 71; or,
(8) to prescribe any rule or regulation which restricts the scope of col
lective bargaining permitted by chapter 71 or which is in conflict with 
any applicable agreement negotiated under chapter 71.

Subsection (b) provides that it shall be an unfair labor practice for 
a labor organization to: (1) interfere with, restrain, or coerce an 
employee in the exercise of the rights assured by chapter 71; (2) cause 
or attempt to cause an agency to discriminate against an employee in 
the exercise of his rights under chapter 71; (3) coerce or attempt to 
coerce, discipline, or fine a member of the labor organization as punish
ment or reprisal for the purpose of hindering or impeding his work 
performance, productivity, or the discharge of His duties as an em
ployee of an agency; (4) discriminate against an employee with regard 
to the terms or conditions of membership because of race, color, creed,
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national origin, sex, age, preferential or nonpreferential civil service 
status, political affiliation, marital status, or handicapping condition;
(5) refuse to consult, confer, or negotiate in good faith with an 
agency as required by chapter 71; (6) fail or refuse to cooperate in 
impasse procedures and impasse decisions as required by chapter 71; 
(7) call or engage in a strike, work stoppage, or slowdown, or to 
condone any such activity by failing to take action to prevent or stop 
it; or (8) fail or refuse to comply with any provision of chapter 71.

The language “ fail or refuse to comply with any provision of this 
chapter” used in section 7116(a)(7) and section 7116(b)(8) is 
intended to include the failure or refusal on the part of an agency or a 
labor organization to comply with any order or decision issued in 
accordance with chapter 71 such as the final order of the Authority in 
an unfair labor practice proceeding. This does not in any way affect 
the rights of the Authority or any person under section 7123, below 
(Judicial Keview; Enforcement).

The committee intends that disputes concerning the negotiability 
of proposals and matters affecting working conditions, except for 
questions of “compelling need” under section 7117, be resolved through 
the filing and processing of unfair labor practice charges under sec
tion 7116 and section 7ll8. Under the Executive order program, a 
sepwate procedure for resolving negotiability disputes was provided. 
The method of resolution provided here is analogous to that in the 
private sector under the National Labor Relations Act.

Subsection (c) provides that in addition to those actions enumerated 
in section 7116(b), it shall be an unfair labor practice for a labor 
organization which is accorded exclusive recognition to deny member
ship to an employee in the appropriate unit except for reasons specifi
cally set forth in that subsection. Those reasons include: (1) the 
failure to meet reasonable occupational standards uniformly required 
for admission; or (2) failure to tender initiation fees and dues uni
formly required as a condition of acquiring and retaining member
ship. ^ e  last sentence of subsection (c) provides that the subswtion 
does not preclude a labor organization from enforcing discipline in 
^ordance with procedures under its constitution or bylaws, provided 
that the procedures conform to the requirements of chapter 71.

Subsection (d) of section 7116 is directed to those situations in 
which an alleged improper action may (but for subsection (d )) appro
priately be considered under more than one administrative procedure. 
For example, if an employee is removed from his position, he may 
have thie right to appeal that action under statutory appeals proce
dures relating to adverse actions. In addition, the removal could con
stitute an unfair labor practice under section 7116 (a) (1), thereby per
mitting the employee to utilize the unfair labor practice procedures 
under section 7118. The removal might also appropriately be consid
ered in a grievance proceeding, under the terms of a collective bargain
ing agreement negotiated pursuant to this chapter.

Subsection (d) provides that, in such instances, the aggrieved party 
may choose which form of proceeding he wishes to follow. Specifically, 
it provides that issues which properly can be raised under (1) an 
appeals procedure prescribed by or pursuant to law, or (2) a grievan^ 
procedure negotiated pursuant to section 7121 of chapter 71 may, in
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the discretion of the aggrieved party, be raised under either the appro
priate appeals or grievance procedure, or if applicable, under the 
unfair labor practice proceedings under section 7118 of chapter 71, but 
not both. The Authority is required to issue regulations prescribing 
the procedure and time frame for the election. In the event an issue is 
decided pursuant to an appeal or grievance procedure, and that issue 
could also have been properly raised in an unfair labor practice pro
ceeding, the last sentence of subsection (d) expressly provides that 
the appeal or grievance decision shall not be construed as an unfair 
labor practice decision nor as precedent for any such decision.
Duty to bargain in good faith; com/pelling n^ed

Section 7117 sets forth a procedure for determining whether matters 
affecting conditions of employment which are the subject of any 
Government-wide rule or regulation shall be negotiable.

Subsection (a) (1) states the general rule that an agency’s and a 
labor organization’s duty to bargain in good faith under this chapter 
includes, to the extent not inconsistent with Federal law, the duty to 
bargain over matters which are the subject of any rule or regulation 
which, subject to paragraph (2), is not a Government-wide rule or 
regulation. However, agency-wide rules, regulations, and policies are 
not a bar to negotiations over matters which would otherwise be 
negotiable under this chapter. For example, if an agenc;;̂  were 
to have a regulation stating that each male employee in the 
agency must wear a necktie while on duty, and a labor organization 
holding exclusive recognition for a unit within the agency were to 
make a proposal that male employees be permitted not to wear neckties 
during the summer months, the agency could not invoke its regulation

a bar to negotiations on the proposal. Similarly, an agency regula
tion restricting the area of consideration for promotion eligibility 
could not be invoked as a bar to a proposal for a wider area of consid
eration.

Subsection (a) (2) of section 7117 provides that the duty to bargain 
in good faith, to the extent not inconsistent with Federal law, also 
extends to matters which are the subject of any Government-wide 
rule or regulation—for which the Authority determines that there 
is no “compelling need” for the Government-wide rule or regula
tion. The Authority is to prescribe by regulation the criteria for 
determining “compelling need.” The committee intends that the cri
teria be similar to those promulgated by the Federal Labor Kelations 
Council to determine “compelling need” for agency-wide regulations 
under the Executive order program, with the Authority’s determina
tion to be based primarily on whether there is a demonstrated, and 
justified, and overriding need for Government-wide uniformity in the 
matter covered by the rule or regulation.

The term “Government-wide” shall be construed literally; only 
tlwse regul^ions which affect the Federal civilian work force as a 
whole are Government-wide” regulations. No other regulations may 
bar negotiations.

Subsection (b) (1) of section 7ll7‘ requires the Authority to hold 
a hearing (in accordance with regulations it shall prescribe) when
ever an exclusively recognized labor organization alleges that no
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compelling need exists for a Government-wide rule or regulation 
which an agency has invoked as a bar to negotiations on a matter.

Subsection (b) (2) requires expedition of the proceeding to the ex
tent practicable, so as not to delay unduly the completion of ongoing 
negotiations. The Authority’s General Counsel may not be a party to 
the proceeding (as the General Counsel would be in an unfair labor 
practice case). The committee’s intent is that the parties before the- 
Authority will be the involved agency and labor organization, and 
the agency which issued the regulation. The burden shall be on the 
issuing agency to demonstrate ‘‘compelling need” .

Subsection (b) (3) provides that the Authority shall determine that 
a “compelling need'' does not exist (thereby making the matter ne
gotiable) only if: (A) the agency which issued the rule or regulation 
informs the Authority in waiting that there is no compelling need; 
or, (B) the x\uthority itself determines, after a hearing that there 
is no compelling need.

Subsection (b) (4) requires that the agency issuing the subject Gov
ernment-wide rule or regulation be a necessary party to the proceed
ings. Typically, it is anticipated, the issuing agency will be the Office 
of Personnel Management or the General Services Administration.

The committee intends that nothing in section 7117 be construed as 
preventing agencies from issuing Government-wide regulations. Nor 
should section 7117 be read as voiding any Government-wide regula
tion for which a finding of “no compelling need” is made. Such a 
regulation would remain in full force and effect for all purposes ex
cept that it would not bar negotiations over the subject matter in the 
particular appropriate bargaining unit involved. Any collective bar
gaining agreement provision then negotiated which conflicts with the 
Government-wide regulation would take precedence for purposes of 
that bargaining unit.
Prevention of unfair labor practices

Section 7118 sets forth the procedures to be followed in processing 
unfair labor practice cases.

The committee intends that the process begin with the filing of an 
unfair labor practice charge by the aggrieved party.

Under subsection (a) (1) the sole responsibility for investigating a 
charge rests with the General Counsel of the Authority. If, after 
investigation, the General Counsel determines that a complaint should 
issue, he is required to cause the complaint to be served upon the 
charged agency or labor organization. The General Counsel’s decision 
as to whether a complaint should issue shall not be subject to review: 
If a complaint is issued, it is required to contain a notice: (1) of the 
charsres; (2) that a hearing will be held before the Authority or a 
member thereof, or before an individual employed by the Authority 
and designated for that purpose; and (3) of the time and place fixed 
for the hearing.

Subsection (a) (3) gives the charged party the right to answer and 
to be a party to the hearing.

Subsection (a) (4) prohibits the issuance of a complaint based upon 
an unfair labor practice which occurred more than 6 months before the 
filing of the charge with the Authority unless the person aggrieved

3 3 - 7 Q 9  _ >70 T\
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was prevented from filing the charge because the agency or labor 
organization against whom the charge is made failed to perform a 
duty owed to the aggrieved person, or due to concealment. In addition, 
the concealment or failure to perform a dutĵ  must have prevented the 
discovery of the unfair labor practice within 6 months of its occur
rence. In such a case, the 6-month period during which a charge may 
be filed is computed from the day of the discovery of the occurrence.

Subsection (a) (5) of section 7118, provide#! that, if a complaint is 
filed by the General Counsel, the Authority is required to hold a hear
ing, not earlier than 5 days after the complaint is served. (The Com
mittee intends, however, that nothing preclude waiver of a hearing 
by stipulation.) The individual or individuals conducting the hearing 
may allow any person other than the involved labor organization or 
agency to intervene in the hearing and present testimony. The attend
ance of witnes^s and the production of documents at the hearing may 
be compelled in accordance with section 7133, relating to subpena 
power. To the extent practicable, the hearing shall be conducted in 
accordance with the applicable provisions of the Administrative Pro
cedure Act. A transcript will be kept. If, after completion of the hear- 
ing, the Authority (or its designee), in its discretion, determines that 
further evidence or argument is necessai r̂, it may, upon notice to the 
parties, receive or hear such further evidence or argument.

Subsection (a) (6) provides that a decision of the Authority or its 
desiflrnee, such as the administrative law judge or other individual who 
conducted the hearing shall be based upon the preponderance of the 
evidence received. I f the Authority (or its designee) determines that 
an agency or labor organization named in the complaint has engaged 
m or is engaging in an unfair labor practice, the Authority or its 
designee is required to state its findings of fact and to issue and cause 
an order to be served on the agency or labor organization. The order 
shall require the party to take such action to carry out the policies of 
chapter 71. The action ordered may include: ceasing and desisting 
trom the unfair labor practice; directing retroactive amendment of a 
collective bargains agreement; requiring an award of reasonable 
attorney s fees and reasonable costs and expenses of litigation; or 
requiring reinstatement of employees with backpay and interest.

Subsection (a) (7) requires that if, upon a preponderance of the 
1 J w  Authority or its designee determines that an unfair

S-?. ?  committed, the Authority or its designee
complSn? fiiidmgs of fact and issue an order dismissing the

nuf
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Subsection (b) of section 7118 permits the Authority to reauest 

advisory opinions from the Director of the Office of PeS>nnel Man
of 0PM  rules, regulations,

Negotiation impasses; Federal Service Impasses Panel 
Section 7119 provides for m^iation and arbitration of ne^otiatmn 

impasses, and establishes within the Authority the Federal Services
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Impasses Panel, to which parties may agree to refer such impasses for 
resolution.

Under subsection (a ), the Federal Mediation and Conciliation Serv
ice is required to provide services and assistance to agencies and labor 
organizations in the resolution of negotiation disputes and impasses. 
The Service will determine under \mat circumstances and in what 
manner it will provide services and assistance.

Subsection (b) provides that when vohintary arrangements, includ
ing the services of the Federal Mediation and Conciliation Service or 
other third party mediation fail to resolve a negotiation dispute or 
impasse, either party may request the Federal Service Impasses Panel 
to consider the matter, or the parties may agree to adopt a procedure 
for binding arbitration of the impasse.

Subsections (c)(1 ), (c )(2 ), (c)(3 ), and. (c)(4 ) of section 7119 
describe the F^eral Service Impasses Panel, an entity within the 
Authority composed of a Chairman and at least six other members, 
appointed by the President, with the advice and consent of the 
Senate, on the basis of fitness to perform the duties and functions of 
the office, familiarity with Government operations, and knowledge in 
labor-management relations. The members are appointed for 5-year 
terms, staggered on a 2-year basis. An individual chosen to fill a 
vacancy is appointed for the unexpired term of the member r^laced. 
A member may be removed by the President at will. Members are 
eligible for reappointment.

The Panel is authorized to appoint an Executive Director and 
other employees as it may from time to time find necessary for the 
proper performance of its duties. A member of the Panel who is not 
otherwise an employee (meaning are employee as defined in section 
2105 of title 5) is entitled to pay at a rate equal to the daily equivalent 
of the maximum annual rate of basic pay currently paid, from time 
to time, under the General Schedule for each day he is engaged in the 
performance of official business of the Panel, including travel time, 
and is entitled to travel expenses and a per diem allowance under 
section 5703 of title 5. A member of the Panel who is a Government 
employee is not entitled to any additional pay, but is entitled to 
travel expenses and a per diem allowance.

Subsection (c) (5) requires the Panel (or its designee to investi
gate promptly any impasse presented to it under section 7119(b). 
gate promptly any impasse presented to it under section 7119 (b ). Upon 
consideration of the impasse, the Panel is required either to recom
mend procedures to the parties for the resolution of the impasse, or to 
assist the parties in arriving at a settlement through whatever meth
ods and procedures, including factfinding and recommendations, it 
may consider appropriate. I f the parties do not an-ive at a settlement, 
the Panel is authorized to hold hearings, compel the attendance of wit
nesses and production of documents (as provided in section 7133 re
lating to subpenas), and take whatever action is necessary and not in
consistent with the provisions of chapter 71 to resolve the impasse. 
Notice of any final action of the Panel must be promptly served upon 
the parties, and the action is final and binding upon the parties during 
the term of the agreement, unless the parties agree otherwise. Final 
action of the Panel under this section is not subject to appeal, and 
failure to comply with any final action ordered by the Panel con
stitutes an unfair labor practice by an agency under section 7116(a)
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(6) and (7) or a labor organization under section 7116(b) (6) and 
(8).

Standards of conduct for labor organizations
Section 7120 (a) requires a labor organization representing or seek

ing to represent employees to adopt governing requirements contain
ing explicit and detailed provisions to which it subscribes, providing 
for: (1) the maintenance of democratic procedures and practices, in
cluding provisions for periodic elections to be conducted subject to 
recognized safeguards, and provisions defining and securing the right 
of individual members to participation in the affairs of the labor or
ganization, to fair and equal treatment under the governing rules of 
the organization, and to fair process in disciplinary proceedings; (2) 
the prohibition of business or financial interests on the part of labor 
organization officers and agents which conflict with their duty to the 
orga,nization and its members; and (3) the maintenance of fiscal in
tegrity in the conduct of the affairs of the labor organization, includ
ing provisions for accounting and financial controls and regular fi
nancial reports or summaries to be made available to members.

Subsection (b) of section 7120 states the general rule (except as 
specifically provided by this chapter) barring mangement officials 
and supervisors, as defined in section 7103, from participating in 
the management of a labor organization or acting as a labor or
ganization representative. Employees are so barred if there would be 
a resulting or apparent conflict of interest, or if the participation 
or activity would be incompatible in any way with law or with 
the employee’s official duties.
Grievance frocedures

Section 7121(a) provides that any collective bargaining agreement 
entered into by an agency and a labor organization must contain 
procedures for the settlement of grievances, including questions of 
arbitrability. An employee to whom the agreement applies is specifi
cally afforded the choice to have his grievance processed under either 
a procedure negotiated in accordance with chapter 71 and set forth in 
the agreement reached pursuant to those negotiations or any applica
ble appeals procedure established by or pursuant to law. It should be 
noted that, in addition, if the subject matter of the grievance is such 
that it would come within the provisions of section 7116, relating to 
unfair labor f)ractices, the employee may elect to pursue procedures in 
accordance with section 7118. An employee, then, could conceivably 
have a choice of three procedures.

Section 7121 (b) further provides that a negotiated grievance pro
cedure must be fair, simple, provide for expeditious processing, and 
shall include procedures that assure a labor organization the right (in 
its own behalf or on behalf of any employee in the unit) to present 
and process grievances; and assure an employee the right to present a 
grievance on the employee’s own behalf, as well as assure the labor 
OTganization the right to be present when the grievp.nce is adjusted. 
Only the exclusive representative is entitled to represent employees 
under the negotiated grievance procedure, but employees may repre
sent themselves. The negotiated procedure shall provide that any 
grievance not satisfactorily settled in the grievance process be subject
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to binding arbitration which may be invoked by either the labor 
organization or the agency.

Subsection (c) of section 7121 provides that either party to an 
agreement may seek to compel the other to proceed to arbitration by 
filing a complaint in the appropriate U.S. district coui't. or in any 
appropriate court of a State, territory, or possession of the United 
States. The court shall hear the matter without jury in an expedited 
manner and shall decide whether to issue an order directing that 
arbitration proceed under the terms of the agreement.

Subsection (d) of section 71’21 provides that grievances over certain 
matters may not be processed through the negotiated grievance pro
cedure. These matters include: (1) Hatch Act violations (prohibited 
political activities): (-2) retirement, life insurance, or healtli insurance 
matters; or (;>) suspensions or removals effected for reasons of na
tional security. Grievances concerning all other matters—including 
other mattei's for which there are statutory appeals procedures, such as 
adverse action appeals and position classification appeals, shall be 
grievable and arbitrable under the negotiated procedure. A unit em
ployee in .such a case would have a choice between the statutory pro
cedure or the negotiated procedure—or, if applicable, the unfair labor 
practice procedure provided by section 7118.

Subsection (e) of section 7121 sets forth the right of an employee 
who grieves through the negotiated procedure a matter which, in part, 
involves an allegation of discrimination prohibited by section 717 of 
the Civil Rights Act of 1964. The employee retains the right to request 
the Equal Employment Opportunity Commission to review the griev
ance decision and make the final determination on the allegation of 
discrimination. Reorganization Plan Xo. 1 of 1978 vests the function 
of making final determinations concerning Federal employees’ allega
tions of discrimination in the Commission.
Exceptions to arhitraJ, awards

Section 7122 sets forth the procedures under which a party may 
obtain revieAv by the Authority of an arbitrator’s award. The proce
dures apply in the case of either an award in an arbitation resulting 
from an impasse proceeding under section 7119(b), as added by the 
bill, or an award in a grievance proceeding under section 7121, as 
added by the bill. I f an exception is filed by a party to an arbitral 
award the Authority must review the award. If upon review, the Au
thority finds that the award is deficient because: (1) it is contrary 
to any applicable law, rule, or regulation; (2) it was obtained by 
corruption, fraud, or other misconduct; (3) of partiality of the arbi
trator; or (4) the arbitrator exceeded his powers; the Authority may 
take such action and make such recommendations as it considers nec
essary, consistent with applicable law or regulations and the provi
sions of chapter 71. I f  no exception is filed within the 60-day period 
beginninar on the date of the award, the decision of the arbitrator is 
final and binding. A final decision of the Authority under section 7122 
fan arbitration award which has been reviewed by the Authority or 
for which the time period for filing exceptance has run) is subiect to 
the judicial review provisions of section 7123, as added by the bill. The 
Committee rejected a proposed amendment to give the Comptroller 
General authority to review arbitration awards to determine the le-
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gality of the use of appropriated funds to pay arbitration awards. 
An agency must take the actions required by the final award of an 
arbitrator including, if ordered, payment of backpay, with interest.
Judicial review

Section 7123 provides for judicial review of certain final orders of 
the Authority by the circuit courts of app^l, enforcempt of orders 
of the Authority by the same courts, and injunctive relief in appro
priate cases.

Section 7123(a) provides that (1) the final order of the Authority 
in an unfair labor practice proceeding under section 7118, as added by 
the bill; (2) the award by an arbitrator (which has been reviewed 
by the Authority in accordance with section 7122, as added by the 
b ill); or (3) a determination of appropriate unit under section 7112; 
may, upon the filing of an appropriate pleading by an aggrieved party 
within 60 days from the issuance of the order or award, be reviewed 
by the appropriate United States court of appeals. Jurisdiction is 
within the circuit where the aggrieved person resides or transacts 
business, or, in any case, in the District of Columbia Circuit.

Subsection (b) of section 7123 provides that the Authority may 
petition any appropriate U.S. court of appeals for enforcement of any 
Authority order and for appropriate temporary relief or restraining 
order.

Subjection (c) of section 7123 requires the Authority, upon the filing 
of a petition for judicial review or for enforcement, to file with the 
court the administrative record of the proceeding. The court must then 
serve noticp on the parties and take jurisdiction. The court may grant 
temporary relief or a restraining order, and may affirm and enforce 
the subject Authority order, or modify and enforce the order as modi
fied, or set it aside in whole or in part. The court may stay an Author
ity order, but the mere filing with the court of a petition for review of 
an Authority order does not operate as a stay. Review of Authority 
orders is on the record and the scope of review by the court is governed 
by section 706 of title 5 (which governs judicial review of final ad
ministrative orders). Absent extraordinary circumstances, only those 
objections raised and urged before the Authority may be considered 
by the court.

Subsection (c) further providevS that the Authority's findings of fact 
are conclusive for purposes of judicial review and enforcement if the 
findings are supported bv substantial evidence on the record. How
ever, any person may apply to the court for leave to adduce additional 
evidence. If the court is satisfied that there is additional material 
evidence, and that there were reasonable grounds for failing to ad
duce the evidence before the Authority, the court may order 
the Authority to take the additional evidence and make it part of the 
record. The Authority may then modify its original findings of fact, 
affirm them, or make new findings. Modified or new findings shall be 
filed with the court, along with any recommendation for modifying 
or setting aside its oriffinal order. T)ie court will then make its final 
judgment and enters its decree. In all cases, courts of appeals’ judg
ments and decrees are final, subject only to review by the Supreme 
Court.



695

58

Subsection (d) sets forth a procedure throujrh which the Authority 
may seek temporary relief or a restraining order conc<‘rning the com
mission of alleged unfair labor practices prior to final administrative 
or judicial processing and decision on the matter involved. Under 
section 7118 as added by this bill, the General Counsel of the Authority 
makes the final decision as to the issuance of a complaint of an unfair 
labor practice. I f a complaint is issued, the General Counsel acts as 
prosecutor of the complaint. Subsection (d) of section 7123 authorizes 
the General Counsel, upon the issuance of the complaint, to petition 
the U.S. district court (for the district in which the unfair labor prac
tice is alleged to have occurred, or where the person complained of 
resides or transacts business) for temporary relief or a restraining 
order pending prosecution of the complaint and final determination 
by the Authority. The petitioned court must serve notice on the parties, 
take jurisdiction, and grant or deny relief.

Only those labor-management relations matters specifically referred 
to in section 7123 shall be judicially reviewable.
Reporting requirements for standards of conduct

Section 7131 makes applicable to labor organizations which have or 
are seeking to obtain exclusive recognition under chapter 71. the 
provisions of Labor-Management Reporting and Disclosure Act of 
1959, as amended; popularly known as the Landrum-Griffin Act 
29 TT.S.C., chapter 12. The provisions of the Labor-Management Re
porting and Disclosure Act of 1959, are also specifically made appli
cable to the officers, agents, shop stewards, other representatives, and 
members of a labor organization to the extent the provisions would 
be applicable if the agency were an employer under section 402 of 
title 29, United States Code. The section further authorizes the Sec
retary of Labor, under regulations issued with the concurrence of 
the Authority, to prescribe simplified reports for labor oganizations, 
and to revoke the provisions for simplified reports for any labor orga
nization if he determines, after investigation and after due notice and 
opportunity for hearing, that the purposes of chapter 71 of title 5 and 
chapter 11 of title 20 would be served thereby.
Official time

Section 7132 provides standards for determining when an indi
vidual mav or mav not be authorized official time (paid time) to en
gage in activities concerning labor-management relations.

Section 7132(a) provides that employees representing an exclu
sively recofimized or certified labor organization in the negotiation 
of a collective bargaining agreement under chapter 71 (includinsr at
tendance at impasse settlement proceedings) are authorized official 
time for that purpose during the time the employees would otherwise 
be in a duty status. The number of employees for whom official time is 
authorized may not exceed the number of persons designated by the 
agency as representing the agency in the subject negotiations.

Section 7132(b) provides that matters solely relating to the internal 
business of a labor organization must be performed when the subject 
employee is in a nonduty status.

Section 7132(c) empowers the Authority to make determinations 
as to whether employees participating in proceedings before the Au-
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thority shall be authorized official time. However, official time specifi
cally required under section 7132(a) must be authorized.

Section 7132(d) makes all other matters concerning official time 
for unit employees engaged in labor-management relations activity 
subject to negotiation between the agency and the exclusively recog
nized labor organization involved.
Svhpenas

Section 7133(a) gives^the Authority—for the purposes of all hear
ings and investigations which it, any of its members, its agents, the 
Panel, or its members deem necessary and proper— t̂he right to see 
and copy any evidence which relates to the subject matter of the in
vestigation or hearing.

The Authority, any member thereof, its designee, the Panel, or 
any member thereof (referred to hereinafter as the “ issuer” ) may, on 
application of any party to a proceeding or investigation, or on its 
own initiative, issue subpenas requiring the attendance and testimony 
of witnesses and the production of any relevant evidence applied for 
including books and papers of the Federal Govenunent to the extent 
otherwise available under law.

Section 7133(a) further provides a procedure through which the 
individual or organization receiving a subpena for production of evi
dence may seek its revocation. The issuer may be petitioned to revoke 
within 5 days after service of the subpena. The subpena shall be re
voked if the issuer determines the evidence sought is irrelevant, or if 
the subpena does not describe the evidence sought with sufficient par
ticularity. The issuer or its design^ may administer oaths and affirm
ations, examine witnesses, and receive evidence.

Subsection (b) of section 7133 provides that the issuer may seek 
enforcement of any of its subpenas in the appropriate U.S. district 
court (i.e., the court for the district in which the person to whom the 
subpena is addressed resides or is served). The court may order com
pliance with a subpena, and treat any failure to obey its order as con
tempt of court, with appropriate punishment.

Subsection (c) provides that subpenaed witnesses be paid the same 
fees and mileage as are paid subpenaed witnesses in the Federal 
courts.

Subsection (d) of section 7133 provides that no claim of self
incrimination or resultant penalty or forfeiture shall excuse a person 
from obeying a subpena. No person making such a claim, however, 
shall be prosecuted or subjected to any penalty or forfeiture because 
of compliance, but there is no exemption from prosecution and 
punishment for perjury committed in testifying in compliance with a 
subpena.

Subsection (e) of section 7133 authorizes a fine of up to $5,000 or 
imprisonment for up to one year, or both, for any person who will 
fully resists, prevents, impedes, or interferes with any member or 
agent of the Authority or the Panel in the performance of their duties 
under chapter 71.
Compilation and pyhlication of data

Section 7134(a) requires the Authority to maintain a file of its pro- 
cee^ngs and maintain copies of all available collective bargaining
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agreements and arbitration decisions. It must also publish the texts of 
its decisions and of all actions taken by the Panel.

Section 7134(b) requires that the Authority’s files be open to inspec
tion and reproduction, subject to the provisions of the Freedom of 
Information Act and the Privacy Act.
Issuance of regulation

Section 7135 authorizes and requires the Authority, the Federal 
Mediation and Conciliation Service, and the Panel each to prescribe 
rules and regulations to carry out the provisions of chapter 71 which 
are applicable to each of them, respectively. Unless otherwise specifi
cally provided in this chapter, the applicable portion of the adminis
trative procedures provisions of title 5 shall govern the issuance, 
revision, or repeal of these rules and regulations.
Continuation of existing lawŝ  recognitions  ̂ agreementŝ  and 

procedures
Section 7136(a) (1) provides for the continuation of existing exclu

sive recognitions (including appropriate unit determinations) and col
lective bargaining agreements granted or entered into before the effec
tive date of this chapter. These repositions and unit determinations 
continue until terminated or modified under the provisions of this 
chapter, and all agreements continue in effect in accordance with their 
own terms and the applicable provisions of this chapter.

Section 7136(a) (2) provides for the renewal, continuation, or initial 
according of recosrnition for units of management officials or super
visors represented by labor organizations which historically or tradi
tionally represent management officials or supervisors in private indus
try, and which hold exclusive recognition for units of such officials or 
supervisors in any agency on the effective date of this amended chap
ter. Otherwise, no management official or supervisor as defined under 
section 7103 of this chapter may be a member of an appropriate unit

Section 7136(b) provides basicallv that provisions of the labor- 
management relations program established bv and under the Executive 
order which conflict with the provisions of this chapter, or with resru- 
lations issued hereunder, are superseded by the provisions of this Act. 
Other provisions and Executive orders remain effective until revised 
or revoked by the President.

SECTION 702

Section 702 of the bill makes certain amendments to section 5596 of 
title 5 United States Code (commonly referred to as the Backpay Act).

Section 702(a) makes several revisions in the present section 5596 (b) 
of title 5. First, the parenthetical “ (including an unfair labor practice 
or a grievance decision)” is added immediately aft^r “administrative 
determination” to insure that such decisions will be considered ad
ministrative determinations for purposes of section 5596 of title 5.

Second, paragraph (1) of the present section 5596(b) of title 5, 
is revised to specify the items which are recoverable on correction 
of an unwarranted personnel action. As revised by the bill, section 
5596 (b) (1) of title 5 entitles the employee to the recovery of an amount 
equal to all or any part of the pav, allowances, or differentials, as 
applicable that the employee normally would have earned or received
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if the personnel action had not occurred, fess any amounts earned by 
him through other employment during that period plus interest on 
the amount payable. The employee is also entitled to reasonable at
torneys’ fees and reasonable costs and expenses of litigation related 
to tlie personnel action.

Section 702(a) of the bill also amends section 5596(b) (2) of title 5, 
United States Code. Under the existing provisions of section 5596, an 
employee who is restored to duty following a period of separation 
resulting from an unjustified or unwarranted personnel action is 
deemed for all purposes to have performed service for the agency 
during the period of separation except that he may not be credited 
with annual leave in excess of the maximum amount of leave that is 
authorized for the employee by law or regulation.

Section 702(a) of the bill amends section 5592(b) (2) so as to permit 
restoration of all of the annual leave that an employee would have 
earned during the period of separation. However, any annual leave 
which is in excess of the employee’s annual leave ceiling shall be 
credited to a separate leave account. The restored leave then will be 
available for use by the employee within reasonable time limits to 
be prescribed by regulations of the OfBce of Personnel Management. 
The amendment further provides tliat in the case of an employee 
who leaves the service or who enters on active duty in the armed 
services anv leave credited under this provision which is unused and 
still available to the employee under the time limits prescribed by the 
OiRce shall be included in the lump-sum payment authorized under 
section 5551 or 5552 (1), as applicable, of title 5.

With respect to employees who enter on active duty in the armed 
services, the annual leave credited under the provision may not be 
retained to the credit of the employee under section 5552(2) of title 5. 
The employee will be required to take a lump-sum payment.

Finally, section 702(a) of the bill adds a new sentence at the end of 
section 5596(b) of title 5, which defines certain terms for purposes 
of section 5596(b). “Unfair labor practice”, “grievance”, and “agree
ment” are given the meanings as set forth in chapter 71 of title 5 as 
amended by the bill (see section 7136 above), and “personnel action” 
is defined to include the omission or failure to take an action or confer 
a benefit.

SECTION 703

Section 703 of the bill contains technical amendments. Among other 
sections which are redesignated, the existing section 7102, concerning 
employees’ right to petition Congress, is redesignated as section 7211.

SECTION 704

Section 704(a) of the bill states that, except as provided in sub
section (b ), the amendments made by title VII of this bill shall take 
effect on the first day of the first calendar month beginning more than
90 days after the date of enactment. Subsection (b) provides that sec
tions 7104 and 7105 (relating to the establishment of the Authority) 
and section 7136 (the “grandfather” provision) be effective upon 
enactment.

Section 704(c) is intended to preserve the existing right of certain 
Federal prevailing rate employees to negotiate terms and conditions
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of employment. The committee intends that this subsection preserve 
unchanged the scope and substance of the existing collective barejain- 
ing relationship between the employees’ representatives and the 
agencies involv^. The subsection excludes these employees from the 
restrictions on the scope of collective bargaining under chapter 71, 
and grants them authority to negotiate pay and pay practices without 
regard to any provision of chapters 51, 53, and 55 of title 5, or other 
provisions relating to rates of pay or pay practices with respect to 
Federal employees.

T i t l e  V III

GRADE AND P A T  RETENTION

Section 801(a) (1) of the bill amends chapter 53 of title 5, United 
States Code, by inserting a new subchapter VI entitled “Grade and 
Pay Retention.” The provisions of the new subchapter VT are ex
plained below by Uinited States Code section references.
Defmtions

Section 5361, consisting of seven numbered paragraphs, defines var
ious terms for purposes of the new subchapter VI.

Paragraph (1) defines the term “employee” as meaning an employee 
to whom the classification provisions of chapter 51 of title 5 apply 
and a prevailing rate employee, as defined by section 5342(a) (2) of 
title 5. However, the definition specifically excludes those employees 
whose employment is on a temporary or term basis. Under section 
5342(a) (2) of title 5, the term “prevailing rate employee” includes 
certain employees of nonappropriated fund instrumentalities aind 
certain employees of the Veterans’ Canteen Service.

Paragraph (2) provides that the term “agency” has the meaning 
given it by section 5102 of title 5.

Paragraph (3) defines the term “retained grade” as meaning the 
grade used for determining benefits to which an employee who is 
covered by the subchapter is entitled. Generally, the retained grade 
of an employee is the grade held by the employee immediately before 
the reclassification of his position to a lower grade or immediately 
before a reduction in force.

Paragraph (4) defines the term “rate of basic pay.” Although the 
term “rate of basic pay” appears frequently throughout title 5 of the 
United States Code, the term is |not now defined in the code. How
ever, with respect to the General Schedule pay system, the term “rate 
of basic pay” uniformly is understood to mean the rate of pay fixed 
by law or administrative action for the position held by an employee 
before any deductions and exclusive of any kind of additional pay 
(see 5 CFR 531.202). With respect to prevailiing rate employees, the 
term “scheduled rate of pay,” as used in section 5343 of title 5, is 
synonymous with the term “rate of basic pay” as discussed above in 
connection with General Schedule employees.

It is the committee’s intent that for purposes of subchapter V I, 
the term “rate of basic pay” shall mean, with respect to all employees, 
the rate of pay fixed by law or administrative action for the position 
held by the employee. Thus, as so defilned, the term excludes night dif-
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ferential, environmental differential, cost-of-living allowances, over
time pay, and any other form of additional pay.

Paragraph (5) defines the term “covered pay schedule” to mean the 
General Schedule (5 U.S.C. 5332) any prevailing rate schedule ^tab- 
lished under the provisions of subchapter IV of chapter 53 of title 5, 
or the merit pay system under chapter 54 of title 5, as added by section 
501 of this Act.

Paragraph (6) defines “position subject to this subchapter” to mean 
any position under a covered pay ^hedule.

Finally, paragraph (7) of section 5361 defines “reduction-in-force 
procedures” as meaning the procedures applied in carrying out any 
reduction in force due to a reorganization, lack of funds, or curtail
ment of work, or any other factor. The Civil Service Commission’s 
regulations governing reductions in force are contained in part 351 of 
title 5, Code of Federal Regulations. Those regulations, and the proce
dures prescribed thereunder, apply when an employee is reduced to a 
lower grade as a result of (1) lack of work, (2) shortage of funds, (3) 
reorganization, (4) reclassification of position because of a change in 
duties, or (5) the exercise by another individual of reemployment or 
restoration rights.
Grade retention following a change of 'positions

Section 5362 authorizes tempora^ (2 years) grade retention for 
certain employees who are reduced in grade as a result of reductions 
in force.

The provisions of this section apply when an employee (as defined 
in section 5361 (1)) who occupies a General Schedule or prevailing rate 
position is reduced to a lower graded General Schedule or prevailing 
rate position as a result of a reduction in force. In order to be eligible 
for grade retention, the employee must have served for 52 or more 
consecutive weeks in a position (or positions) at a grade (or grades) 
higher than the grade of the position to which he has been reduced. It 
should be noted that the qualifying service must have been performed 
in either a General Schedule or prevailing rate position but not nec
essarily in the same position. The service may have been performed 
in one or more positions under the same covered pay system or in 
positions under different covered pay systems. However, all service 
must have been at a grade or grades higher than that of the position 
to which reduced.

Under subsection (a) of section 5362, an employee who satisfies 
the requirements of the subsection is entitled to retain the higher grade 
of his previous position for a 2-year period beginning on the date of his 
placement in the new position. Grade retention under this section is 
an entitlement and not a requirement. Therefore, if for some reason 
the employee prefers not to retain his previous grade, he may waive 
(irrevocably) the benefits authorized under the provisions of sub
chapter VI.

Subsection (b) of section 5362 provides that, with certain exceptions, 
the retained grade of the employee shall be treated as the grade of the 
employee’s position for all purposes during the 2-year period. Specif- 
ically, the retained grade is to be used for purposes of pay and pŝ y 
administration (chapters 53, 54 and 55 of title 5), retirement (chapter
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83), life insurance (chapter 87), eligibility for training, promotion, 
and reassignment, and other employee benefits.

Paragraph (1) of subsection (b) provides that the employee’s re
tained grade may not be used for purposes of applying the provisions 
of subsection (a) of section 5362. There may be instances when an 
employee who is entitled to a retained grade for 2 years under sub
section (a) is reduced in grade as a result of another reduction in 
force before the 2-year grade retention period has expired. During 
the second reduction in force the employee will compete at the grade 
of the position occupied rather than at his retained grade (see dis
cussion of subsection (b) (2), below). Upon the expiration of the 2- 
year period of grade retention based on the initial reduction in grade, 
the employee will be entitled under subsection (a) of section 5362 to 
an additional period of grade retention based on the second reduction 
in grade. In effect, paragraph (1) of subsection (b) provides that for 
purposes of determining an employee’s entitlement to grade retention 
under subsection (a), the grade of the position occupied, rather than 
the retained grade, shall be used. Thus, in the above example, upon 
expiration of the initial 2-year period of grade retention the employee 
is entitled to retain for an additional period the lower grade of the 
position occupied at the time of the second reduction in force and not 
the retained grade which he held at that time.

One of the underlying principles of the reduction-in-force pro
cedures is that an employee shall compete with all other employees 
performing the same type of work. To preserve the application of this 
principle, paragraph (2) of subsection (b) specifically provides that 
the retained grade may not be used for purposes of applying reduction- 
in-force procedures. Thus, in a reduction in force, an employee with 
a retained grade would compete at the lower assigned grade of the 
position occupied rather than at the higher retained grade.

Paragraph (3) of subsection (b) provides that the Office of Per
sonnel Management may, by regulation, establish other purposes for 
which the employee’s retained grade shall not be treated as the grade 
of his position. For example, for purposes of determining the number 
of positions at GS-16, 17, and 18 authorized by an act of Congress, 
the committee believes the grade of the position occupied, rather 
than the retained grade, should be used.

As a result of the application of section 5362, the positions occupied 
by downgraded employees will, in effect, have two-grades—the higher 
retained grade of the employee, which will be used for most purposes, 
and the lower assigned grade of the position, which will be used for 
limited purposes.

Subsection (c) of section 5362 sets forth four conditions under 
which an employee’s entitlement to a retained grade will terminate.

First, a break in service of one workday or more will terminate a 
retained grade.

Second, a demotion for personal cause will result in termination of 
a retained grade. For purposes of determining under this subsection 
whether an employee has been demoted, the assigned grade of the 
position occupied, rather than the employee’s retained grade, must be 
used. For example, assume an employee occupies a GS-7 position but 
has a retained grade of GS-9. The subsequent placement of such 
employee in a GS-'8 or a different GS-7 position would not constitute
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a demotion and would not terminate the retained grade. Also, the 
placement of the employee in a lower graded position for reasons 
other than personal cause will not result in termination of his retained 
grade (for example, a demotion at the employee’s request).

Third, an employee’s retained grade will terminate if he is placed 
in, or declines a reasonable offer of, a position the grade of which is 
equal to or higher than this retained grade. The issue of whether a 
particular offer of a position is reasonable will, of course, depend on 
the facts and circumstances of each case. However, the committee 
assumes that instructions and guidelines relating to this matter will be 
issued by the Office of Personnel Management under the authority of 
section 5366 of subchapter VI. Also, it should be noted here that the 
termination of a retained grade on the grounds the employee declined 
a reasonable offer is appealable to the Office of Personnel Management 
under section 5367 of subchapter VI, discussed below.

The fourth condition under which a retained grade may be ter
minated is an employee’s written election to have the benefits of section 
5362 terminate. The committee suspects that there may be instances 
when it would be advantageous for the employee to terminate the 
retained grade and assume the lower assigned grade of the position to 
which he was reduced. This may be so since under section 5362 the 
retained grade is treated as the grade of the employee’s position for 
most purposes, including eligibility for training, promotion, and re
assignment.

Unless terminated earlier under one of the conditions discussed 
above, the retained grade will continue in effect for a period of 2 
years from the date of the employee’s placement in the lower grade. 
The employee continues to be entitled to the retained grade even if he 
subsequently is placed in a still lower graded position. Of course, each 
reduction to a lower grade, if it results from the application of re
duction-in-force procedures, will entitle the employee to retain his 
previous higher grade for a period of 2 years under section 5362. For 
example, assume a GS-9 is demoted to GS-7 as a result of a reduction 
in force and after a period of 18 months is demoted to GS-6 as a 
result of another reduction in force. Under section 5362 the employee 
is entitled to retain the GS-9 for a full 2 years. At the expiration of the 
2-year period the entitlement to GS-9 terminates and the GS-7 re
tained grade becomes applicable. The employee’s entitlement to .retain 
the grade GS-7 continues in effect for 18 months.
Grade retention following position reclassification

Section 5363 authorizes indefinite grade retention for employees 
whose positions are reduced in grade. The provisions of this section 
“•PPly to an employee (as defined in section 5361(1)) who occupies a 
General Schedule or prevailing rate position which has been reclassi
fied to a lower grade.

Under subsection (a) of section 5363, an employee whose position 
has been reduced in grade is entitled to have the grade of the position, 
before the reduction, be treated as his retained grad© so long as he 
continues to occupy such position. The higher retained grade will be 
treated as the employee s grade for all purposes except for the applica
tion of reduction-in-force procedures. For purposes of a reduction in
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for^ the employee will compete at the lower grade to which his 
position has been reduced.

The employee’s entitlement to retain the higher grade terminates 
as soon as he vacates the position. Thus, if the employee is demoted or 
reassigned to another position, or if he transfei-s to a different agency, 
the retained grade will terminate.

Subsection (b) provides that the grade retention benefits provided 
under subsections (a) shall not apply in the case of any position which 
had not been classified at the higher grade for a continuous period of 
at least 1 year immediately before the position was reduced in grade.

Subsection (c) of section 5363 sets forth three conditions under 
which the provisions of subsection (a) of section 5363 will cease to be 
applicable to an employee. These three conditions, which are sub
stantially the same as those discussed earlier under section 5§^^c), 
are as follows:

1. A break in service of one workday or more;
2. A declination of a reasonable offer of a position the grade of 

which is equal to or higher than the employee’s retained grade; 
and

3. A  written election (irrevocable) to terminate the benefits of 
section 5363. The termination of benefits on the grounds stated 
in paragraph (2), above, is appealable to the Office of Personnel 
Management under section 5367(a ).

Any change in portion by the employee, such as reassignment, 
transfer, or demotion, will result in termination of the retained grade 
under section 5363 (a ).
Pay retention

Section 5364 authorizes pay retention for employees in certain sit
uations. This section replaces the existing pay retention provisions 
of sections 5334 (d ), 5337, and 5345 of title 5, which are repealed by the 
bill.

Under section 5364, pay retention is authorized for—
1. An employee who ceases to be entitled to grade retention 

under section 5362 (reduction in force cases) because of the ex
piration of the 2-year period;

2. An employee who is in a Greneral Schedule or prevailing 
rate position and is subject to a reduction or termination of a 
special pay rate established under section 5303 of title 5; or

3. Any General Schedule or prevailing rate employee under 
circumstances which the Office of Personnel Management deter
mines, by regulation, warrant the application of this section.

With respect to the authority granted to the Office of Personnel 
Management under paragraph (3) of section 5634(a), the committee 
anticipates the application of the pay retention provisions to situations 
such as when (1) a prevailing rate employee is moved with his posi
tion to the General Schedule, or vice versa; (2) an employee moves 
from one pay schedule to another within the prevailing rate system; 
or (3) pay rates based on out-of-area data (Monroney rates) are re
vised or canceled. The authority granted under paragraph (3) is suffi
ciently broad to permit the Office to authorize pay retention in such 
situations and in other similar situations where pay retention is 
warranted.
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It is important to note that, with respect to employees whose periods 
of grade retention under section 5362 have expired, the rates of pay 
of most of these employees will be accommodated within the rate range 
of the grades of the positions to which the employees have been re
duced. The committee anticipates that the regulations of the Office of 
Personnel Management will specify that the pay rates of such em
ployees which fall between rates of the grade to which reduced will be 
established at the higher rate. In these cases, the employees no longer 
would be covered by the provisions of this legislation, and they would 
receive the full amount of any future general increases in pay which 
are authorized for the rate of the grade in which they are placed.

In those cases where the employee’s existing rate of basic pay ex
ceeds the maximum rate of the grade to which reduced and, therefore, 
cannot be accommodated within the rate range of the grade, the 
employee will be entitled to the lower of (1) his existing rate of pay 
or (2) 150 percent of the maximum rate of basic pay payable for the 
grade of the position to which the employee has been reduced. There
after, the employee will be entitled to one-half of the amount of each 
increase in the maximum rate of the grade.

Subsection (c) of section 5364 provides that the pay retention pro
visions of that section shall cease to apply to an employee who has a 
break in service of one or more workdays or to an employee who is 
demoted for personal cause. In addition, an employee’s entitlement 
under section 5364 terminates when he becomes entitled to a rate of 
basic pay which is equal to or higher than the rate of pay he is receiv
ing under section 5364. For example, the provisions of section 5364 
eventually will cease to apply to an employee who has been receiving 
only one-half of the increases in the maximum rate of his grade when 
that maximum rate equals or exceeds the employee’s retained rate of 
basic pay.

The provisions of section 5364 also will cease to apply if the em
ployee declines a reasonable offer of a position the rate of pay for 
which is equal to or higher than his retained rate of pay under section 
5364. In such case the termination of benefits is appealable to the Office 
of Personnel Management under section 5367.
RermdidL actions

Section 5365 authorizes the Office of Personnel Management to pre
scribe regulations under which agencies may be required to take certain 
actions to assist employees who have been downgraded and are receiv
ing grade or pay retention benefits under the provisions of sub
chapter VI.

Paragraph (1) of section 5365 provides that the office’s regulations 
may require an agency to report to the office information concerning 
existing and impending vacancies within the agency. Such information 
will then be available for distribution by the office to other agencies to 
facilitate the training of eligible employees for placement in the vacant 
positions.

Paragraph (2) of section 5365 provides that the office’s regulations 
may require acencies to take appropriate steps to assure that employees 
who are receiving grade or pay retention benefits under sections 5362, 
5363, or 5364, have the opportunity to obtain the necessary qualifica-
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tions for selection to positions in grades which are at least equal to the 
grades from which such employees were reduced. Under the language 
of paragraph (2) the office has specific authority to direct agencies to 
establish programs for the training or retraining of eligible employees 
for selection to higher grade positions. It is the committee’s intent that 
the office shall have authority to mandate specific types of prograrhs 
under this section notwithstanding the provisions of section 4118(d) 
of title 5 which prohibit the office from prescribing the types and 
methods of intra-agency training under the Government Employees’ 
Training Act (chapter 41 of title 5). Also, it is the committee’s intent 
that, when necessary, the office may require agencies to train employees 
for placement in vacant positions in other agencies. It is the commit
tee’s view that such action is not precluded by sections 4103 or 4118(d) 
of title 5, since section 5365 will constitute separate and specific author
ity for the office to direct the training of certain Federal employees.

It should be noted that any program established under paragraph
(2), or under paragraph (3) discussed below, will apply only to em
ployees who are receiving grade or pay retention benefits under sections 
6362, 5363, or 5364 of the new subchapter VI. Such programs and any 
other form of assistance directed by the Office under section 5365 are 
intended to minimize the need for the application of those sections. 
Thus, an employee who is downgraded as a result of a reclassification 
action or a reduction in force and who does not Qualify for grade or 
pay retention under sections 5362, 5363, or 5364 will not be eligible for 
training or other programs of assistance established pursuant to the 
provisions of^section 5365.

Paragraph (3) of section 5365 authorizes the Office to require agen
cies to establish programs under which eligible employees will be given 
either priority consideration for selection to positions which are equal 
to or greater than their retained grades or pay or, if necessary, priority 
placement in such positions.

Finally, paragraph (4) of section 5365 authorizes the Office to re
quire agencies to place certain employees in vacant positions within 
such agencies notwithstanding the fact that the employee’s previous 
position was in a different agency. The exercise of this authority, 
however, is limited to those circumstances in which the Office deter
mines such action is necessary to carry out the purposes of section 5365.
RegulMions

Subsection (a) of section 5366 requires the Office of Personnel Man
agement to prescribe such regulations as are necessary to carry out the 
purposes of the new subchapter VI.

Subsection (b) of section 5366 authorizes the Office to prescribe 
regulations providing for the application of all or portions of the pro
visions of subchapter VI to individuals and situations not otherwise 
covered by such provisions. As explained above, the grade and pay 
retention provisions of sections 5362, 5363, and 5364 are applicable to 
employees who occupy positions under the General Schedule or under 
a prevailing rate schedule established under subchapter IV of chapter
53 of title 5. Movements within or between these pay schedules are 
specifically covered under the provisions of sections 5362-5364. How
ever, the committee recognizes that there will be other circumstances in
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which the application of all or part of the provisions of subchapter 
VI can be fully justified. Under the authority of subsection (b) the 
Office may provide for the application of all or any portion of the 
provisions of subchapter VI—

1. To individuals who are reduced to a grade of the General 
Schedule or a prevailing rate schedule from a position under an
other pay system;

2. To individuals who are not otherwise covered under the 
provisions of subchapter V I ; and

3. To situations where such application is justified for purposes 
of carrying out the mission of the agency or agencies involved.

Movements of employees or positions between diri'erent pay systems 
are not uncommon. For example, an employee in a position under the 
Foreign Service pay system could be reduced to a grade under the 
General Schedule as a result of a reclassification action or reduction 
in force. The application of the grade or pay retention provisions of 
subchapter VI to such an employee may be fully justified. It is the 
purpose of section 5366(b) to authorize the application of the pro
visions of subchapter VI, including the provisions of section 5365, 
to employees and situations not otherwise specifically covered by the 
subchapter whenever such action is deemed justified by the Office of 
Personnel Management.
Appeah

Subsection (a) of section 5367 provides for an appeal to the Office 
of Personnel Management when benefits available to an employee 
under subchapter VI are terminated on the grounds the employee de
clined a reasonable offer of a position the grade or pay of which was 
equal to or greater than his retained grade or pay. The declination of 
a reasonable offer will result in termination of the employee's retained 
grade under sections 5362 and 5363 and termination of retained pay 
under section 5364. The term “reasonable offer” is not subject to 
definition and reasonable men may differ as to what constitutes a 
reasonable offer in a particular case. Therefore, the committee con
cluded that the termination of benefits on such grounds should be 
reviewable by the Office of Personnel Management. The Office is au
thorized to prescribe the appeal procedures.

Paragraph (2) of subsection (a) of section 5367 provides that 
nothing in subchapter VI shall be construed to affect the right of any 
employee to file a classification appeal under section 5112(b) or 
5346(c) of title 5, or under any other comparable provision, or a 
reduction-in-force appeal under procedures prescribed by the Office of 
Personnel Management (such as part 351 of the current regulations 
of the Civil Service Commission).

Subsection (b) of section 5367 provides that any action which is 
the basis of an individual's entitlement to benefits under subchapter 
VI or any termination of such benefits shall not be treated as an ap
pealable action for purposes of any appeal procedure other than the 
appeal procedures described in paragraph (2) of subsection (a).
I.nder subsection (b), the following actions would not be appealable 
(except as provided in paragraph (2) of subsection (a)) :

1. Reduction of employee to lower grade as a result of reclassi
fication of position;
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2. Reduction of employee to lower grade as a result of reduc

tion-in-force action;
3. Termination of retained grade or pay because of break in 

service;
4. Termination of retained grade or pay because of placement 

in position equal in grade or pay to employee's retained grade 
or pay;

5. Termination of retained grade or pay because of demotion 
for personal cause (demotion would constitute an appealable 
action);

6. Termination of retained grade because of expiration of 
2-year period of entitlement under section 5362;

7. Termination of retained grade under section 5363 because of 
change in position; and

8. Receipt of only one-half of general pay increases under 
section 53^(a).

As noted above, the termination of any benefits under subchapter 
VI on the grounds the employee declined a reasonable offer is appeal- 
able to the Office under the provisions of subsection (a ).
Repeal of pdy-savings provisions 

Paragraph (2) of section 801(a) of the bill repeals sections 5334(d), 
5337, and 5345 of title 5, United Stat^ Code.

Section 5334(d) authorizes the Civil Service Commission to pre
scribe regulations governing the retention of the rate of basic pay of 
an employee who, together with his position, is brought under the 
General Schedule. Section 5337 authorizes pay retention for General 
Schedule employees who are reduced in grade, and subsection (c) of 
that section authorizes pay retention for employees who are reduced 
to a grade of the General Schedule from positions under other pay 
systems. Section 5345 authorizes pay retention for prevailing rate 
employees who are reduced in grade, and subsection (d) of that section 
authorizes pay retention for employees who, together with their 
positions, are brought under a prevailing rate pay schedule.

These pay-saving provisions are repealed because the provisions 
of the new subchapter VI contain authority for pay retention in all 
situations covered by the existing pay retention provisions of title 5.
Confonrdng amendments 

Paragraph (3) of section 801(a) consists of numerous conforming: 
amendments which are necessary to reflect the new subchapter VI 
provisions and the redesignation of section 5361 through 5365 of title 5 
as section 5371 through 5375, respectively.
Ejfective date and savings provision 

Paragraph (4) (A) of section 801(a) provides that the amendments 
made by subsection (a) of section 801 shall take effect on the first day 
of the first applicable pay period beginning on or after October 1,1978, 
or the 90th day after the date of the enactment of the act, whichever 
date is later.

Paragraph (4) (B) of section 801(a) is a savings provision for those 
employees who were receiving saved pay benefits under sections 
5334(d), 5337, or 5345 of title 5, United States Code, immediately
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before the effective date prescribed in paragraph (4) (A ). Paragraph
(4) (B) provides that such employees shall not have their saved pay 
reduced or terminated by reason of the amendments made by section 
801(a) unless they are entitled to the grade retention benefits pro
vided under section 5362 or 5363 of title 5, as amended by section 
801 (a ). An employee, of course would not be entitled to benefits under 
both the former pay savings provisions (section 5334(d), 5337. or 
5345) and the grade retention provisions of section 5362 or 5363.
Retroactive a'p'plication of provisions

Paragraph (1) of subsection (b) of section 801 provides for the 
application, under regulations to be prescribed by the Office of Per
sonnel Management, of the grade retention provisions of section 5362 
or 5363 of title 5, as amended by subsection (a ), to any employee whose 
grade was reduced on or after January 1,1977, and before the effective 
date of the amendments made by subsection (a), under circumstances 
which would have entitled the employ^ to coverage under such pro
visions if they had been in effect at the time of the employee’s demotion. 
To be eligible for such benefits the employee must have remained 
employed by the Federal Government from the date of the reduction 
in grade to the effective date of the amendments made by subsection
(a) without a break in service of one workday or more.

An employee who qualifies under paragraph (1) is entitled to receive 
the additional pay and benefits which he would have been entitled to 
receive if the amendments made by subsection (a) had been in effect 
at the time of the reduction in grade and is entitled to have the provi
sions of the new section 5362 or 5363 apply as if the reduction in grade 
had occurred on the effective date of the new sections. The effect of 
]^aragraph (1) is to authorize back pay and benefits for the employee 
for the period beginning on the date of the employee’s reduction in 
grade and ending on the effective date of the amendments made by 
subsection (a), and grade retention benefits under the new section 
5362 or 5363 beginning on the effective date of those sections.

With respect to the retroactive application of section 5363, relating 
to classification actions, the committee realizes that many employees 
whose positions were reduced in grade during the retroactive period 
may have changed positions prior to the effective date of that section. 
Since a change in position automatically terminates an employee’s en
titlement to a retained grade under section 5363, a special rule is 
provided under paragraph (2) of subsection (b) for employees who 
changed positions during the retroactive period. Under paragraph (2) 
an employee who changed to any other position under a covered pay 
schedule during the retroactive period and who is holding such posi
tion on the effective date of the amendments made by subsection (a) 
is entitled to retain the higher grade of the position which was reduced 
in grade. If after the initial reclassification of the employee’s position 
to a lower grade, the position is reclassified to a still lower grade, the 
employee is entitled to retain the grade which was in effect prior to the 
initial reclassification action.

The provisions of paragraph (2) apply regardless of the reason for 
the employee s change in position except when the reason is a demotion 
tor personal cause. An employee who qualifies for grade retention 
imder paragraph (2) is entitled to have the retained grade be treated
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as the grade of his position for all purposes except for the application 
of reduction-in-force procedures. The employee’s entitlement to the 
higher grade commences on the eflPective date of the new section 5363 
and remains in effect so long as the employee continues to hold the 
position he held on that effective date. The Office of Personnel Manage
ment is given specific authority to prescribe regulations to carry out 
the provisions of paragraph (2).

Paragraph (3) of subsection (b) provides that no employee whose 
reduction in grade resulted in a pay increase shall have his pay reduced 
by reason of the amendments made by subsection (a).

Paragraph (4) of subsection (b) provides that the continuous 
employment requirement under paragraph (1) (B) of subsection (b) 
shall be considered to be met in the case of any employee who retired 
with a right to an immediate annuity or who died before the effec
tive date of the amendments made by subsection (a ).

Paragraph (5) of subsection (b) provides that the Office of Per
sonnel Management shall have the same authority to prescribe regula
tions under subsection (b) as it has under section 5366 of title 5, as 
added by subsection (a) of section 801.

T i t l e  IX

POLITICAL ACTIVITIES

Subsection (a) of section 901 of the bill amends subchapter III of 
section 7103 of this chapter may be a member of an appropriate unit, 
sections (5 U.S.C. 7321-7327) and adding one new section (5 U.S.C. 
7328). The revised and expanded provisions of subchapter III are 
explained below by code secftion references.
Political participation

Section 7321 sets forth the policy of the Congress that employees 
should be encouraged to fully exercise, to the extent not expressly pro
hibited by law, their rights' of voluntary political participation in the 
political processes of the Nation and their rights to form, join, or 
assist, or to refrain from forming, joining, or assisting, any organiza
tion, political party, committee, association, or other group which 
advocates or encourages political activities. The phrase “should be 
encouraged to fully exercise, to the extent not expressly prohibited 
by law”, reflects the committee’s belief that any legislation restricting 
political activities by employees should do so expressly, and that in 
the absence of an express prohibition, an employee may, of his own 
volition, engage in any political activity.

In this regard, the bill includes, in most instances in revised lan
guage, those prohibitions in the Criminal Code which pertains to politi
cal activities of Federal employees (see 18 U.S.C. 594, 597, 599, 600, 
601,602, 603, 606, 607). In other instances the bill includes, with minor 
revisions, definitions in the Criminal Code (see 18 U.S.C. 591 (b) 
•and (e)).

With the inclusion of these provisions the committee intends this 
bill to serve as a codification of the restrictions on political activities 
of emplyoees. With the exception of section 602 and 607 of title 18, 
which the bill amends to permit certain previously prohibited activi-
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ties, the criminal provisions remain unchanged. Accordingly, activity u 
by an employee which violates one or more of the criminal provisions 
cited above ‘( including sections 602 and 607, as amended by the bil], 
would also constitute a violation of section (323, 7324, or 7325 of title 
5, as amended by the bill.
Definitions

Section 7322, consisting of eight numbered paragraphs, defines vari- 
ous terms for purposes of subchapter III. f

Paragraph (1) defines “employee” to mean any individual, other 0 
than the President or the Vice President, employed or holding office # 
in: (A) an Executive agency; (B) the government of the District of 
Columbia; (C) the U.S. Postal Service or the Postal Rate Commis- 
sion; or (D) a position within the competitive service or within the 
Senior Executive Service as a career appointee (as defined in section ^ 
3132(a) (4) of title 5.) Thus, all officers and employees of agencies and i* 
the District of Columbia, whether they are in the competitive service W 
(see 5 U.S.C. 2102), the Senior Executive Service (see U.S.C. 2101a) f  
or in the excepted service (see 5 U.S.C. 2103) are included in the defini- f  
tion. Also included are those employees in the legislative and judicial 
branches who hold positions in the competitive service or as career 
appointees in the Senior Executive Service. Members of the uniformed 
services are specifically excluded from the definition.

Paragraph (2) defines “candidate.’' The definition is similar to that i 
presently found in the Criminal Code (see 18 U.S.C. 591(b), as 
amended) and provides that the term “candidate” means any individ- & 
ual who seeks nomination for election, or election, to an elective office, !ii 
whether or not the individual is elected. Thus an individual who is I 
seeking to win a party’s nomination in a primary election or in a con-  ̂
yention as well as an individual who has already been nominated and 
is seeking election to a particular office is included within the defini
tion. Subparagraphs (A) and (B) of paragraph (2) establish the 
point in time at which an individual is deemed to seek nomination for 
election, or election, as that time when an individual has: (A) taken 
the action required to qualify for nomination for election, or election; 
or (B) received political contributions or made expenditures, or has 
given consent for any other person to receive political contributions 
or make expenditures, with a view to bringing about that individual’s 
nomination for election, or election.

Paragraph (3) defines “political contribution.” The committee 
intends that this definition be given a broad interpretation.

Subparagraph (A) of paragraph (3) provides that “political con
tribution ’ means a gift, subscription, loan, advance, or deposit of 
money or anything of value, made for any political purpose.

Subparagraph (B) provides that the term “political contribution'’ 
includes a contract, promise, or agreement, express or implied, whether 
or not legally enforceable, to make a political contribution for any 
political purpose.

Subparagraph (C) provides that the term “political contribution” 
also includes the payment by any person, other than a candidate or a 
political organization, of compensation for the personal services of 
another person which are rendered to a candidate or political organi
zation without charge for any political purpose.
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Subparagraph (D) provides that the term “political contribution” 
includes the provision of personal services for any political purpose. 
Thus, the term includes volunteer work.

Paragraph (4) defines ‘‘superior” to mean an employee who exer
cises supervision of, or control or administrative direction over, an
other employee. The definition is intended to include those employees 
who, through the exercise of the authority of their position, may influ
ence or affect the cai’eer advancement or working conditions of other 
employees. Thus an employee who has the authority to promote (or 
recommend or approve the promotion of) another employee, or to 
assign work to, or to evaluate the performance of, another employee 
would be deemed a “superior.”

Paragraph (5) defines “elective office” to mean any elective public 
ofiSce and any elective office of any political party or affiliated organi
zation. The phrase “ elective public office” is intended to include any 
Federal, State, or local office which is filled by the election of an in
dividual. The phrase “elective office of any political party or affiliated 
organization” is intended to include offices of a political party or 
organization such as committeeperson, convention delegate, president, 
or chairperson which are filled by the election of an individual.

Paragraph (6) defines State to include the several States and the 
District of Columbia,

Paragraph (7) defines person to mean any individual, corporation, 
trust, association, any State, local, or foreign government, any terri
tory or possession of the United States, or any agency or instrumen
tality of such entities.

Paragraph (8) of section 7322 defines restricted position. The Office 
of Personnel Management is required to designate, bv regulation, those 
positions it determines should be restricted. The Office may designate 
a position as restricted only if it determines that the position meets 
the statutory criteria set foitt in subparagraphs (A) and (B) of para
graph (8). Office of Personnel Management regulations designating 
restricted positions must be prescribed in accordance with the rule- 
making procedures prescribed in section 553 of title 5, United States 
Code.'

Before designating any position as restricted, the Office must apply 
two separate tests. Only if a position meets both of these tests may it 
be designated as restricted. The first test is set forth in subparagraph 
(A). That subparagraph requires that the duties and responsibilities 
of a particular position must require the incumbent of the position 
to engage in one of three types of activities before the position may be 
considered for designation as a restricted position. The three type-s of 
activities are as follows:

(i) the duties and responsibilities of the position must require 
the incumbent “as a substantial part of his official activities, to en
gage in foreign intelligence activities relating to national 
security” ;

(ii) the duties and responsibilities of the position must require 
the incumbent in the normal course of carrying out his duties and 
responsibilites to make decisions binding on employees with 
respect to whom he is a superior with regard to who shall be the 
subject of any action which is to be taken by any such employee
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in connection with the enforcement of any civil or criminal law 
(including any inspection or audit under any such law, to actually 
carry out the action, or to make final determinations with respect 
to the actions; or

(iii) the duties and responsibilities of the position must require 
the incumbent in the nomal course of carrying out those duties and 
responsibilities to make binding decisions which are for the 
procurement of goods or services for the Government and which 
have substantial monetary value, or who shall be awarded licenses, 
grants, subsidies, or other benefits, which involve funds or other 
interests having a substantial monetary value, or to supervise 
individuals engaged in the awarding, administering, or monitor
ing of such contracts, licenses, grants, subsidies, or ^nefits.

If a position meets the tests required by subparagraph (A), it still 
may not be designated as restricted unless an additional determination 
is made by the Office under subparagraph (B). That subparagraph 
r^uir^ the Office to determine that “the restrictions on political ac
tivity imposed on such employee in such position are justified in order 
to insure the integrity of the Government or the public’s confidence in 
the integrity of the Government.” This subparagraph, in essence, re
quires the Office to apply a balancing test and reflects the committee’s 
firm belief that employees should 'be prohibited from engaging in po
litical activity only when such a prohibition is absolutely essential.

The committee stresses that the purpose of this bill is to permit em
p loy ^  to exercise (or not to exercise) those rights with respect to 
political activity which are presently enjoyed by other citizens. In 

the balancing test required by subparagraph (B) the com
mittee intends that the Office carefully consider the restrictions on 
the rights of employees who hold positions designated as restricted. 
Substantial weight should be given by the Office to the effect of such 
restrictions, particularly since under the bill the vast majority of em
ployees will be free to engage in political activity.

With respect to the application of the foreign intelligence or na
tional security criteria, the committee intends that the terms “ foreign 
intelligence” or “national security” be given a narrow interpretation. 
For example, it is not intended that “national security” be construed 
to relate to the security classification of a position.

This exception is necessary b^ause of the sensitive role intelligence 
plays in the formulation of foreign policy. This role places intelligence 
employees squarely in that category of employees which the President

appearance and substance of imparti
ality. It IS intend^ that the Office of Personnel Management in carry
ing out its responsibilities with respect to designating restricted posi- 
tions will consult with the Director of Central Intllligence and the 
heads of departments and agencies with foreign intelligence or na
tional secuntyr^ponsibilities such as the Secretary of Defense, the 
Secretary of State, and other heads with similar responsibilities. Em- 
ployees enga^^ in duties relating to foreign intelligence affecting the 
national security covered under subparagraph (A) (i) include, but 
are not necessarily limited to, those substantially engaged in the col-
S n g e S S i S . ’.S ! ? '" * ’. of foreign

determ
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graph (B ), discussed above, must also be made by the Office before a 
position is designated as I'estricted.
Use of official influence or official infoi'mation; prohibition

Section 7323 sets forth prohibitions on the use of official authority 
or influence or official information for political purposes, and defines 
“use of official authority or influence.'’

Subsection (c) of section 7323 defines “use of official authority or 
influence” for purposes of the prohibitions contained in subsection (a) 
as including: (1) promising to confer or conferring any benefit (such 
as any compensation, grant, contract, license, or ruling) or effecting 
or threatening to effect any reprisal (such as deprivation of any com
pensation, grant, contract, license, or ruling); or (2) taking, directing 
others to take, recommending, processing, or approving any personnel 
action (as defined in section 2302 (a) (2) (A ) of this title).

Paragraph (1) pertains essentially to matters which would be of 
concern to persons outside the Government such as contracts, grants 
and licenses, which an employee could affect pursuant to the exercise 
of his official authority or influence. Paragraph (2) is directed pri
marily at matters which would be of concern to employees themselves 
such as promotions, transfers, assignments, and disciplinary actions, 
another employee could similarly affect.

Subsection (a) of section 7323, prohibits an employee from using or 
attempting to use that employee’s official authority or influence, either 
directly or indirectly, for political purposes. The phrase “directly or 
indirectly” recognizes that the use of official authority or influence may 
often not be manifested in an overt act but instead may be exercised in 
a subtle fashion. The committee intends that such subtle use or at
tempted use of official authority or influence for political purposes be 
included in the prohibition of subsection (a).

Paragraphs (1) and (2) of subsection (a) set forth the political 
purposes for which it is improper for an employee to use or attempt to 
use official authority or influence.

Par^aph (1) prohibits the use or attempted use of official author
ity or influence for the purpose of interfering with or affecting the re
sult of any election. This provision is identical to one of the primary 
prohibitions of the present Hatch Act (5 U.S.C. 7324(a) (1)).

Paragraph (2) of subsection (a) prohibits the use or attempted use 
of official authority or influence for the purpose of intimidating, 
threatening, coercing, commanding, or influencing, or attempting to 
intimidate, threaten, coerce, command, influence: (A) any individual 
with regard to the right of that individual to vote, or not to vote, as that 
individual may choose, or to cause an individual to vote for or against 
any candidate or measure; (B) any person to give or withhold any 
political contribution; or (C) any person to engage, or not to engage, 
in any form of political activity whether or not the activity is pro
hibited by law. It should be noted that although the committee intends 
that it be the policy of the Congress, as set forth in section 7321 dis
cussed above, to encourage employees to fully exercise their rights of 
political participation, the committee also intends that the prohibi
tions in subsection (a) of section 7323 provide protection against the 
use of official authority or influence for those employees who choose 
not to engage in political activity.
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The committee points out that section 7323 is intended to protect  ̂
membei-s of the public and employees from being coerced by employees f 
with respect to political activities. Clearly the section does not prohibit 
the use of official axithority or influence by employe€s for all purpo^s. 
Each day employees exercise such authority to award grants, hire,  ̂
discipline, or promote other employees, and with respect to numerous 
other matters. If, however, an employee uses his official authority or j 
influence in connection with those matters specified in subsection (a), 
such use would constitute a violation of section 7323 and appropriate \ 
disciplinary proceedings should be instituted with respect to that 
employee. '

Subsection (b) of section 7323 prohibits an eniployee from directly : 
or indirectly using, attempting to use, or permitting the use of any  ̂
official information obtained through, or in connection with, his em- I 
ployment for any political purpose, unless the official information is 
available to the general public. The term official information is in
tended to include agency records as well as information contained in 
those records, and the prohibition against use of such information 
applies only if that information is obtained through or in connection 
with the employee’s Government employment. An employee may use 
official information obtained through or in connection with his em- 
ploynient so long as that information is available to the general public.
In this regard the committee does not intend that such information ' 
need be published or otherwise publicly disseminated. For purpos^ of 
subsection (b) such information is available to the general public if it 
would be provided upon request.
Solicitation; prohibition

Section 7324 sets forth prohibitions applicable to employees with 
regard to soliciting, accepting, receiving, or giving political con
tributions.

Paragraph (1) of section 7324(a) prohibits an employee from giv- i 
ing or offering to give a political contribution in return for any indi
vidual’s vote, or abstention from voting, in any election.

Paragraph (2) of section 7324(a) prohibits an employee from 
soliciting, accepting, or receiving a political contribution in return for 
his vote or abstention from voting.

Paragraphs (1) and (2) parallel, with minor rewording, existing 
prohibitions in the Criminal Code pertaining to the buying or selling 
of votes (see 18 U.S.C. 597), and it is the intention of the committee 
that any act prohibited by the criminal provision also be prohibited 
by these paragraphs.

Paragraph (3) of section 7324(a) prohibits an employee from 
handing over a political contribution to a superior 

of t̂ hat employee. The phrase “superior of that employee” is intended 
to limit the prohibition to instances where an employe© makes a politi
cal contribution to a superior who has the authority to affect that par
ticular employee’s employment. Thus, while an employee may not give 
a political contribution to another employee who is his superior, an 
employee is not prohibited from giving a political contribution to an
other employee solely because the other employee is a superior as de- 
hned in para^ph (4) of section 7322. For example, an employee of
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one agency is not prohibited from giving a political contribution to a 
supervisory employee of another agency.

Paragraph (4) of section 7324 (a) sets forth two prohibitions against 
filtfS) the solicitation or receipt of political contributions by employees.

Subparagraph (A) of paragraph (4) prohibits an employee from 
toms knowingly soliciting, accepting, or receiving, or being in ajiy maimer 
sutl̂  concerned with soliciting, accepting, or receiving, a political contribn- 

tion from another employee (or a member of another employee’s im- 
Uppii]i mediate familj )̂ with respect to whom the employee is a superior. As 
spettl with the prohibitions in paragraph (3) discussed above, the phrase 

“with respest to whom such employee is a superior” is intended to 
fc»|. limit the prohibition to instances where a superior has the authority to 
kni affect an employee’s employment. In most instances where an em- 

ployee is a superior with respect to another employee, both employees 
liflgg, would be in the same agency. The inclusion of the phrase “member of 
maiji; an employee’s immediate family'’ is intended to prohibit possiblo cir- 
i«£ cumvention of the literal prohibition against a superior soliciting 
1 infill political contributions from an employee such as where a superior 

solicits a contribution from the employee’s wife. A member of an 
employee’s immediate family would generally include those blood rela- 

iitli,; tions who resides in the employee's household, although in certain in
stances it could include otlier relations such as parents, children, 
brothers, or sisters, who reside in the nearby vicinity, and whose deci
sion to give or not to give a political contribution to a superior of an 
employee could be affected by the superior-employee relationship.

Subparagraph (B) of paragraph (4) prohibits an employee from 
knowingly soliciting, accepting, or i-eceiving, or being in any manner 
concerned with soliciting, accepting:, or receiving, a political contribu- 

ipliiw! tion in any room or building occupied in the dischar,^e of official duties 
iioiiili by: (i) an individual employed or holding office in the Government 

of the United States, in the government of the District of Columbia, or 
wfe in any agency or instrumentality of the foregoing; or (ii) an indi- 
kiiif* vidual receiving any salary or compensation for services from money 

derived from the Treasury of the T'̂ ^̂ nited States. Thus, an employee 
ijilopii is prohibited from soliciting political contributions in any room or 

building where Federal Government business is being conducted. In 
addition, an employee is prohibited from soliciting political contribu- 

|iiif,affl tions in any room or building where an individual being paid from 
injiitil money derived from the Federal Treasury is working: for example, 
leffliii where an individual whose salary is paid through a Federal grant 
lepidli or wliere an employee of a Federal contractor whose salary derives 

from Federal funds is working.
[ilojteii Subparagraph (B) parallels, with minor rewording, existing pro- 
toifflin' visions in the Criminal Code (see, 18 TT.S.C. 603), and it is the inten- 
'isiitiii tion of the committee that any act prohibited by the criminal provision 
jfsjpi also be prohibited by subparagraph (B).
(ftWif Subsection (b) of section 7324 prohibits an employee hoMing a re- 
ujiitf stricfed position (as defined in section 7322(8)) from soliciting, ac- 

cepting, or receiving a political contribution from, or giving a political 
contribution to, employees. Members of Congress (or candidates for 
snch office). membei’s of the unifonned sei-vice. or any agent of these
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individuals. The subsection exempts from this general prohibition, 
however, contributions given to a political committee.

With respect to employees holding restricted positions, subsection
(b) is intended to continue existing prohibitions concerning certain 
political contributions now contained in sections 602 and 607 of title 
18, United States Code. Although sections 602 and 607 do not specifi
cally exempt contributions given to political committees, it is the com
mittee’s understanding that both the Civil Service Commission and the 
Department of Justice have consistently interpreted those sections as 
not applying to such contributions, thereby permitting employees to 
contribute to campaigns.

The term political committee is not defined by the bill. Although 
“ political committee” has been statutorily defined for other purposes, 
such as in connection with campaign financing laws (see, e.g., 18 U.S.C. 
591(d)), such definitions generally hinge on the dollar amount of 
funds handled by such a committee, e.g., $1,000, during a calendar year. 
Since the purpose of limiting certain political contributions by re
stricted employees to only those given to political committees is to 
permit some degree of financial participation in the electoral process 
l3ut at the same time provide a layer of insulation between the em
ployee and beneficiary of the contribution, a certain amount of flexibil
ity should be allowable in determining what constitutes a political 
committee.

While the dollar amount of funds handled by a committee may be a 
valid criteria in some instances for determining whether an organiza
tion is a bona fide political committee, in other instances it may not. 
The committee anticipates that the Office of Personnel Management 
in the exercise of its general regulatory authority under section 7328, 
will define “political committee” in a manner such that these considera
tions may be taken into account.

Paragraph (1) of subsection (c) provides a final prohibition with 
respect to the solicitation of political contributions by employees. Para
graph (1) of that subsection provides that an employee may not solicit, 
accept, or receive a political contribution from, or give a political con- 
ti-ibution to, a person who CA) has, or is seeking to obtain, contractiial 
or other business or financial relations wath the agency in which the 
employee is employed; (B) condxicts operations or activities which 
ai’e regulated by such agency; or (C) has interests which may be sub
stantially affected by the performance of the employee’s official duties.

Paragraph (2) of subsection (c) provides that the Office of Person
nel Management shall prescribe regulations tmder which an employee 
may be exempted from the application of paragraph (1) with respect 
to any political contribution to or from an individual who has a family 
oi‘ personal relationship with the employee, if the employee complies 
with such requirements as the Office shall prescribe, relating to dis- 
qualmcation of such employee from engaging in any official activity 
nivolvmg sudi individual.
Political activities on dutŷ  et cetera; proJiihition

Subsection (a) of section 7325 prohibits an employee from engasring 
in political activity: (1) while on dutv: (2) in any room or building 
in which an individual employed by the Government of the United
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States, or the government of the District of Cohimbia is engaged in 
official duties; or (3) while wearing a uniform or official insignia 
identifying the office or position of the employee. Subsection (a) re
flects the belief of the committee that political activity of employees 
should not be allowed to interfere with the effective conduct of the 
Grovernment’s business.

Subsection (b) of section 7325 provides severail exceptions to the 
prohibitions of subsection (a). Firet, individuals paid from the appro
priation for the White House Office, paid from funds to enable the 
Vice President to provide assistance to the President, or on special 
assignment to the "WTiite House Office, are excepted. Second, the Mayor 
of the District of Columbia, and the Chairman and members of the 
Council of the District of Columbia are excepted. The committee rec
ognizes that these individuals hold positions that are essentially politi
cal in nature and that determining whether many activities in which 
they engage constitute “political activity,” and thus are prohibited 
by subsection (a ), would be difficult.

Subsection (b) also excepts any activity of an individual which is 
not otherwise prohibited by or imder law and which is part of such 
individual’s official duties. This exception is intended to preclude the 
possibility that an employee may have to decide whether a specific task 
which he is assigned as part of his official duties could be construed as 
“political activity” and thus be subject to the bill’s prohibitions.

For example, if an employee of the Domestic Policy Staff prepared a 
paper explaining the administration’s position on a particular issue 
at the request of his immediate superior, and he was aware that parts 
of that paper could be used in a campaign speech to be given by the 
President, he should not have to worry that by carrying out his official 
duties in writing the paper he would be engaging in political activity 
on the job. So long as an employee is performing a function which is 
required by the duties and responsibilities of his position, his per
formance of that function should not be construed to constitute politi
cal activity. Should a superior require an employee to engage in 
.activities which are not a part of that employee’s official duties, and 
which are political in nature, the superior would be in violation of 
the misuse of authority prohibition in section 7323(a) (2) (C) .

Subsection (c) of section 7325 provides that nothing in section 7325 
shall be construed to authorize an individual who is excepted from the 
prohibitions of subsection (a) to engage in political activity otherwise 
prohibited by or under law.
Oandidates for elective ofjice; leave notijication hy emfloyees

Section 7326 authorizes leave without pay and accrued annual leave 
for employees who are candidates for elective office.

Subsection (a) of section 7326 requires an employee to notify his 
employing agency promptly upon becoming a candidate and upon 
the termination of his candidacy.

Subsection (b) of section 7326 provides that an employee who is 
a candidate shall, upon that employee’s request, be granted leave with
out pay for the purpose of engaging in activities relating to that em
ployee’s candidacy. It should be noted that there is no requirement 
that an employee who is a candidate take leave without pay, but if the
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employee requests such leave without pay, the employing agency must 
grant the request.

Subsection (c) of section 7326 provides that an employee who is a 
candidate shall, upon that employee’s request, be granted accrued an
nual leave for the purpose of engaging in activities relating to that 
employee’s candidacy. As is the case with leave without pay, an em
ployee is not required to take accrued annual leave, but if the employee 
requests such leave, the employing agency must grant the request, not
withstanding the provision in section 6302(d) of title 5 which pro
vides that the granting of annual leave is within agency discretion. 
The term “accured annual leave” means that an employee is entitled 
only to that annual leave which he has actually earned. An agency is 
not required to advance annual leave.

Under section 7326, an agency is only required to grant leave to an 
employee who is a candidate, as defined in section 7322(2), and to pre
vent possible abuses of leave requests, an agency should verify that an 
employee is actually a candidate before granting a request. An em
ployee’s right to be granted leave without pay or accrued annual leave 
terminates immediately following election day whether or not the 
employee is elected or at such other time when the candidacy termi
nates such as the date on which an employee withdraws from candi
dacy. The phrase “to engage in activities related to such candidacy” 
reflects the committee’s intent that leave imder this section is to l)e 
used primarily for such activities. Thus, an agency may deny a re
quest for leave under this section if it is apparent that the leave is re
quested for other activities, unrelated to the employee’s candidacy.

Subject to the foregoing qualifications, the decision as to whether to 
take leave without pay, accrued annual leave, or a combination of both, 
rests with the employee who is a candidate. If an employee who is a 
candidate does not take leave and engages in activities relating to that 
candidacy dr other poflitical activity while on duty, the activities 
would violate section 7325 discussed above.

Subsection (d) of section 7326 provides that the provisions relating 
to leave for employees who are candidates do not apply to individuals 
who are employees by reason of holding an elected public office, for 
example, those individuals referred to in section 7325 (b) (3).
Penalties

Section 7327 sets forth the penalties which the Merit Systems Pro
tection Board may order when violations of section 7323, 7324, or 7325 
have been found, and specifies the manner in which penalties shall be 
imposed.

The committee believes that violations of section 7323, relating to 
niisuse of official authority, influence, or official information, constitute 
the ^ost serious offenses which may be conmiitted under the bill. It 
further believes that employees who misuse their official authority or 
influence or who misuse official information should be severely 
punished.

Ac^rdingly, subsection (a)(1) requii'es that, as a minimum, the 
Board must order a penalty of suspension for not less than 30 days in 
the ca^ of an employee who has l^en found to have violated section 
7323. The maximum penalty for violating that section is removal and
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if removed, the employee is permanently barred thereafter from hold
ing any position (other than an elected position) in which the employee 
would be subject to the provisions or subchapter III.

Subsection (a) (2) sets foith a range of penalties which the Board 
in its discretion, mar order in cases involving violations of sections 
732i and 7325.

Under paragraph (2) (A) of subsection (a) the Board may order 
the removal of an employee and, in addition, if removal is ordered, the 
Board must prescribe a period of time during which the employee 
may not be reemployed in any position (other than an elected posi
tion) in which the employee would be subject to the provisions of 
subchapter III. Under paragraph (2) (B) the Board may order the 
suspension without pay of an employee for such period as they j>re- 
scribe. Under paragraph (2)(C) the Board may, in its discretion, 
order lesser foi-ms of penalties as they deem appropriate.

The committee recognizes that certain violations of sections 7324 
and 7325 are necessarily more serious than othere and intends that the 
penalty provisions give complete discretion to the Board with regard 
to the severity of the penalty to be imposed in such cases so that what
ever ^nalty is ordered may be tailored to the nature of the actual 
violation.

Subsection (b) requires the Board to notify the Special Counsel, the 
employee, and the employing agency of any penalty ordered. It is then 
the responsibility of the employing agency to effect the disciplinary 
action, and that agency is required to certify to the Board the measures 
it has undertaken to implement the penalty.
Regulations

Subsection (a) of section 7328 requires the Office of Personnjel Man
agement and the Merit Systems Protection Board to prescribe such 
rales and regulations as may be necessary to carry out their respective 
responsibilities under subchapter III.

Subsection (b) of section 7330 requires that regulations designat
ing “ restricted positions” must be prescribed not later than 90 days 
after th& effective date of section 7322(8), defining “restricted posi
tions.” Since section 903(a) of the bill provides that section 7322 
becomes effective 120 days after enactment, regulations designating 
restricted positions must be pi-escribed not later than 210 days after 
the date of enactment. Thereafter, any revision of the restricted posi
tion regulations must be prescribed not later than March 1 of the 
calendar year in which the revision is to take effect. The committee 
intends that “revision’’ include adding or subtracting any position 
from those designated as restricted.

Subsection (b) also pennits an employee who holds a position w’hich 
lias been designated as restricted to file a petition in the U.S. Court of 
Appeals for the District of Columbia, or for the judicial circuit in 
which such employee resides or is employed, requesting judicial review 
of the regulation designating his position as restricted. The commit
tee intends such review to be for the purpose of determini^ whether 
the Office of Personnel Management has correctlv appli^ the re
stricted position criteria set forth in section 7322(8). An action for 
review of a restricted position designation may not be instituted more
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than 30 days after the effective date of the regulation designating the 
position as restricted.
Technical and conforming amendments

Subsection (b) of section 901 of the bill contains several technical 
and conforming amendments to title 5.

Section 901(b) (1) amends section 3302 of title 5, relating to the 
President’s authority to prescribe rules for necessary exceptions from 
certain provisions of title 5, by striking out the references to sections 
7321 and 7322. Under the new subchapter III, as revised by the bill, 
all exceptions from the provisions of that subchapter are expressly 
set forth in the subchapter itself. Accordingly, no authority for addi
tional exceptions is deemed necessary.

Section 901(b)(2) amends section 1308(a) of title 5, relating to 
annual reports of the Office o f Personnel Management by striking out 
paragraph (3) relating to reporte of the office concerning its actions 
under existing section 7325 of title 5. The remaining paragraph of 
section 1308 (a) is appropriately redesignated.

Section 901 (b) (3) corrects an existing technical error in the second 
^ntence of section 8332 (k) (1) by striking out “second” and inserting 
m heu thereof “ la^” . ^

Section 901 (b) (4) of the bill amends the section analysis for sub- 
chapter III of chapter 73 of title 5 to reflect the changes made by 
section 901 (a) of the bill.
Am^ndm^nts to the Criminal Code

Section 901(c) of the bill amend.s sections 602 and 607 of title 18, 
United States Code, relating to solicitations and making of political 
contnbutions, by adding a new sentence at the end of each section to 
provide that those sections do not apply to any activity of an em- 
ploy^, as defined in section 7322(1) of title 5, unless such actiyity is 
prohibited by s^tion 7324 of that title. Since section 7324 of the bill, 
relating to solicitations and making of political contributions, permits 
employees to engage in certain activities which are presently prohib
ited under scion s 602 and 607, this amendment is necessary to ensui’e 
that an employee is not criminally liable for an activity that, although 
^ m i^ ible  under the bill, would, except for this amendment, be pro- 
h ib i^  under section 602 or 607. It should be noted that the amend- 
nients to the criminal provisions pertain only to activities by “em- 
p loy ^  as defin^ under section 7322(1) of title 5. Accordingly, the 
criminal prohibitions applicable to other individuals who are covered 
uLhangS*’ sections 602 and 607 of title 18, remain

Amendments to other laws
a conforming amendment which amends 

^ l o n  6 of the Voting Rights Act of 1965 (42 U.S.C. 1973d), relating
n ôJf«i!v f of F^eral voting examiners, by striking out “the 
provisions of ̂ t io n  9 of the Act of August 2, 1939, as amended (5
lipi, t w f i  -  partisan political ax̂ tivity”, and inserting in
United subchapter III of chapter 73 of title 5,United states Code, relating to political activities”
l o q f f m  amendment which amends sections103(a) (4) (D) and 203(a) (4) (D) of the District of Columbia Public
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Education Act, relating to the employment of officers and educational 
employees of Federal City College and the Washington Tedmical 
Institute, by striking out “sections 7324 through 7327 of title 5” and 
inserting in lieu thereof “section 7325 of title 5” .

Section 901(f) amends sections 8332(k) (1), relating to civil service 
retirement coverage, section 8706(e), relating to civil service life 
insurance oovemge, and sexrtion 8906(e) (2), relating to civil service 
health insurance coverage, by inserting a reference to leave without 
pay granted under section 7326(b) of title 5, as amended by this bill, 
in e£^ of those sections. The effect of these amendments is to permit 
an employee wlio is a candidate and Avho is granted leave without pay 
under section 7326(b) of title 5, as amended by the bill, to elect, 
within 60 days after entering on leave without pay, to continue under 
the civil service I'etirenient, life insurance, or health insurance pro
grams.

An employee who elects to cx>ntinue in one or more of those pro
grams is required to arrange thix)ugh his employing agency to pay 
currently into the appropriate fund an amount equal to the employee 
and the agency contributions. An eanployee who so elects may continue 
in a program for as long as that employee remains in a leave without 
pay status. With regard to retirement tenefits, failure of an employee 
to make the required election precludes the period spent on leave with
out pay from being included as creditable service for retirement pur
poses. With regard to health and life insurance benefits, the failure of 
an employee to make an election will result in termination of coverage 
under those respective programs only if the employee continues on 
leave without pay for longer than 12 months. The piwisions of subsec
tion (d) of section 901 relating to retirement, health insurance, and 
retirement coverage, accord identical treatment to employees who enter 
on leave without pay for purposes of engaging in candidacy for 
elective office as is presently accorded to employees who enter on leave 
without pay to serve as officers of employee organizations.
State and local employees’ folitical activities

Section 902(a) amends section 1502 of title 5, United States Code, 
relating to political activities of certain State and local government 
employees, by striking out paragraph (3) of such section which pro
hibits State and local employees from running as candidates for 
elective office. The effect of this amendment is to permit State and 
local employees to be candidates for such offices. This is consistent with 
the provisions applicable to Federal employees pursuant to the amend
ments made by section 901 of the bill. It should be noted that this 
amendment pertains only to restrictions on political activities imposed 
by Federal law. State laws and local laws relating to political activ
ities made by State and local employees are unaffected.

Section 902(b) makes necessary conforming amendments by strik
ing out section 1502(c) of title 5, repealing section 1503 of title 5, and 
amending the section analysis for chapter 15 of title 5 appropriately.

Section 903 of the bill provides for the effective date of the bill, and 
sets forth certain savings and transition provisions.

Subsection (a) of section 3 provides that the act shall become effec
tive 120 days after the date of enactment. The authority for the Com-
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mission to prescribe regulations granted under section 7328 is effective 
on the date of enactment.

Subsection (b) of section 903 is a savings provision which provides 
that any repeal or amendment made by the act shall not release or ex
tinguish any penalty, forfeiture, or liability incurred prior to the 
effective date, and that existing provisions of law shall be treated as 
remaining in force for the purpose of sustaining any proper proceeding 
or action for the enforcement of any penalty, forfeiture, or liability.

Subsection (c) of section 903 is a transition provision which governs 
proceedings initiated under existing law which may be pending on or 
before the effective date of the act. It provides that if charges were 
filed on or before the effective date of the act, the proceeding shall be 
completed under the provisions of existing law and orders shall be 
issued and appeals shall be taken therefrom as if the act had not been 
enacted. The committee intends that the term charges means formal 
charges filed, under existing law, by the Commission’s general counsel 
(or other appropriate officials with respect to excepted service em
ployees) pursuant to the procedures set forth in part 733 of title 5, Code 
of Federal Kegulations.
Study concerning ■political participation hy Federal employees

Section 904 of the bill requires the Office of Personnel Management 
to study and review the effect of the amendments made by new title IX 
on (p  the level of participation by Federal employees in activities 
relating to Federal, State, and local elections; (2) the merit system 
particularly the hiring, termination, or advancement of Federal em
ployees; and (3) matters generally affecting and contributing to the 
improper use of official influence or official information by Federal em
ployees as prohibited under subchapter III of chapter 73 of title 5, 
United States Code (as amended by this title).

The Office is required to report to the Congress not later than March 
31,1980, and March 31,1982, the results of the study and review and 
any findings therefrom together with such legislative or administra
tive recommendations as the Office considers appropriate.

T i t l e  X
BASIC WORKWEEK OF FIREFIGHTERS

Subsection (a) of section 1001 of the bill amends chapter 61 of title 
5, United States Code, relating to hours of work, by inserting a new 
section 6102, entitled “Basic workweek of firefighters”.

Subsection (a) of the new section 6102 provides that the regularly 
scheduled administrative workweek of each firefighter shall be an aver
age of 56 hours per week, computed on the basis of a period of 21 
consecutive days. The term “ regularly scheduled administrative work
week” is not defined in title 5 of the United States Code. However, 
the term is defined in section 610.102 of the Civil Service Commis
sion’s regulations as meaning the period within an administrative 
workweek within which an employee is required to be on duty regu
larly. Thus, the regularly scheduled administrative workweek consists 
of the employee’s basic hours of duty plus all hours of overtime work 
which are regularly required. Under existing law, the regularly
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scheduled administrative workweek of most Federal firefighters con
sists of 72 hours. Under the new section 6102(a), the regularly sched
uled administrative workweek of firefighters may not exceed an aver
age of 56 hours over any period of 21 consecutive days. This means 
that overtime work in excess of the average 56 hours may not be
regularly scheduled. 

The bill piprescribes a 56-hour workweek rather than the 54-hour 
non-overtime tour of duty established under section 6(c) (1) of the 
Fair Labor Standards Amendments of 1974, because the 56-hour work
week easily accommodates a “24-on-48-oflP” work schedule which ap
pears to be the most practical.

Section 6102(a) further provides that the duration and frequency 
of work shifts occurring within a period of 21 consecutive days shall 
be determined under regulations to be prescribed by the Office of Per
sonnel Management.
Definition on '•'‘pre-fighter'''

Subsection (b) of the new section 6102 defines the term “ firefighter” 
for purposes of the new section. The term “firefighter” means an em
ployee in an Executive agency (as defined in 5 U.S.C. 105), the duti^ 
of whose position are primarily to perform or to supervise work di
rectly connected with the control and extinguishment of fires or the 
maintenance and use of firefighting apparatus and equipment. How
ever, the term “ firefighter” does not include any employee who has 
a regularly scheduled administrative workweek of 40 hours estab
lished under section 6101 (a) (2) (A) oftitle5.

The primary purpose of this bill is to reduce the average work
week of Federal firefighters. Approximately 90 percent of Federal 
civilian firefighters are employed by the Department of Defense, and 
almost all of them have a 72-hour weekly tour of duty. However, there 
are other Federal firefighters (particularly in the Forest Service) who 
have a 40-hour workweek. Obviously, the primary intent of this legis
lation would not be served by extending application of the 56-hour 
workweek to these employees. Accordingly, the provisions of the new 
section 6102(a) will not apply to employees who have a regularly 
scheduled administrative workweek of 40 hours.
Premium pay for firefighters

Subsection (b) (1) of section 1001 of the bill amends section 5545 of 
title 5 by adding a iiew subsection (e) at the end thereof. Paragraph 
(1) of the new subsection (e) provides that each firefighter (as defined 
in the new section 6102(b) of title 5) with a regularly scheduled ad
ministrative workweek established under section 6102(a) of title 5, as 
added by subsection (a) of section lOOl, shall be entitled to premium 
pay equal to 25 percent of his annual rate of basic pay or 25 percent 
of the minimum rate of basic pay for GS-IO, whichever is less. This 
25 percent premium pay for the average 56-hour regularly scheduled 
administrative workweek is in lieu of all other premium pay author
ized under the provisions of subchapter V of chapter 55 of title 5, other 
than premium pay authorized in paragraph (2) of the new subsection 
(e), discussed below.

Presently, most Federal firefighters are eligible for premium pay 
imder section 5545(c) (1) of title 5. That section, generally, authorizes
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payment of premium pay, not in excess of 26 percent, to an employee 
who regularly is .required to remain at his duty station during longer 
than ordinary periods of duty, a substantial part of which period 
consists of remaining in a standby status, rather than performing 
work. The authority to fix the rates of premium pay (up to 25 per
cent) under section 5545(c) (1) rests with the Civil Service Commis
sion. Federal firefighters who have a 72-hour tour of duty are author
ized to be paid the maximum percentage (25 pecent) of premium 
pay. (See section 550.144 of the Civil Service Commission’s 
regulations.)

Under this amendment to section 5545, and the amendment to section 
5545(c)(1) discussed below, those Federal firefighters whose work
weeks are established under the new section 6102(a) will be entitled to 
25 percent annual premium pay under the provisions of the new section 
5545(e), rather than premium pay tinder the existing provisions of 
section 5545(c) (1). Thus, most firefighters will continue to .receive 25 
percent annual premium pay, notwithstanding the reduction in their 
weeMy tours of duty from 72 to 56 hours.

Paragraph (2) of the new subsection (e) of section 5545 provides 
that all officially ordered or approved hours of work which are in 
excess of the regularly scheduled administrative workweek established 
under section 6102(a) of title 5 (the average 56-hour workweek) con
stitute overtime work and shall be paid for in accordance with the 
rates specified in section 5542 of title 5. Since the .regularly scheduled 
administrative workweek established under section 6102(a) may not 
exceed an average of 56 hours, any work in excess of the average 56 
hours will have to be limited to irregular, occasional overtime and paid 
for in accordance with the overtime rates specified in section 5542.

The overtime pay provisions of the new subsection (e) of section 
5545 are not intended to supersede the overtime provisions of the Fair 
Labor Standards Amendments of 1974 (20 U.S.C. 207 (k )). Since the 
FLSA now requires payment of overtime for all hours in excess of 54 
per week. Federal firefighters who have a regularly scheduled admin
istrative workweek of 56 hours will be entitled to payment for 2 
hours of overtime under the FLSA.
Oonforndng amendments

Paragraphs (2), (3), and (4) of subsection (b) of section 1001 
of the bill consist of conforming amendments to other provisions of 
title 5, which necessitated by the addition of the new section 5545(e).

Paragraph (2) amends section 5545(c) (1) to make clear that fire
fighters who are entitled to premium pay under the new section 5545 
(e) are expected from the premium pay provisions of section 5545
(c)(1)-

Paragraph (3) amends section 5547 of title 5, which prescribes a 
limitation on the total amount of premium pay payable to an employee 
for any pay period, to include therein a .reference to the new section 
5545(e).

Paragraph (4) amends section 5595(e), relating to severence pay, 
section 8114(e), relating to compensation for work .related injuries, 
section 8331(3) (C), relating to civil service retirement benefits, and 
section 8704(c), relating to Federal employees group life insurance, so
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that premium under section 5545(e)(1) will be included as part 
of the employee's pay for purposes of these various benefits.
Efective date

Section 1002 of the bill provides that the amendments made by sec
tion 1001 shall take effect at the beginning of the first applicable pay 
period which begins at least 60 days after the date of the enactment 
of the act.

T itle X I

M ISCK LLAN EOU S

Decentralieation of Government study 
Section 1101 provides that the Director of Personnel Management 

shall, as soon as practicable after the enactment of this legislation, 
undertake a study of the decentralization of Government functions.

The study shall include a review of geographical distribution of 
Government functions and a review of the possibility of redistribution 
of functions now concentrated in the District of Columbia.

The report of the Director shall be presented to the President and 
the Congress within 1 year.
Savings provisions 

Section 1102(a) provides that all Executive orders, rules, and regu
lations affecting the Federal service shall continue in effect until modi
fied, terminated, or superceded in accordance with the terms of this 
legislation and other lawful authority.

Section 1102(b) preserves any administrative proceeding pending 
at the time the provisions of this legislation take effect.

Section 1102(c) preserves the status of any lawsuit in progress at 
the time of the effective date of the provisions of this legislation.
Authorization of afpro-priations 

Section 1103 authorizes appropriations to carry out the provisions 
of this legislation.
Powers of the President 

Section 1104 preserves any authority of the President except as 
specifically provided otherwise by the provisions of this legislation
Technical amendments 

Section 1105 provides technical and conforming amendments, prin
cipally by inserting the words Director or Director of the Office of 
Personnel Management, and Office of Personnel Management for the 
current terms Chairman, Chairman of the Civil Service Commission, 
and Commission or Civil Service Commission in current law.

Section 1105 (o) provides that further technical and conforming 
amendments shall be prepared by the President or his designee and 
submitted to the Congress for consideration within 30 days following 
the enactment of this legislation.
Effective date

Section 1106 provides that, except as otherwise provided in this 
legislation, this legislation shall take effect 90 days following 
enactment.
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COST

The committee has reviewed the cost estimate furnished by the Con- 
o-ressional Budget Office pursuant to section 403 of the Congressional 
Budget Act of 1974 and adopts that estimate as the cost ^timate of 
the committee for the purpose of clause 7 of House rale XIII. The 
cost estimate prepared by the Congressional Budget Office is set forth 
below: „  ^

CoNGRESSIONAIi BtJDGET OFFICE,
U.S. C o n g r e s s ,  

Washington, D.C.^Jvly 31,1978.
Hon. R o b e r t  N. C. Nix, ^ . t ,  c  t t

Chairman, Committee on Post Oifice and Ctml Sermce, U.S. House of 
RepTesentatives  ̂309 Cannon House Office Building  ̂ ashington̂  
B.C.

D e a r  M r. C h a i r m a n  : Pursuant to Section 403 of the Congressional 
Budget Act of 1974, the Congrcvssional Budget Office has prepared 
the attached cost estimate for H.R. 11280, the Civil Service Reform 
Act of 1978.

Should the committee so desire, we would be pleased to provide fur
ther details on the attached estimate.

Sincerely,
J a m e s  B l u m ,

(For Alice M. Rivlin, Director.)

C o n g r e s s io n a l  B u d g k t  O f f ic e — C o st  E s t im a t e

J u l y  31, 1978.
1. Bill number: H.R. 11280.
2. Bill title: Civil Service Reform Act of 1978.
3. Bill status: As ordered reported by the House Committee on 

Post Office and Civil Service, July 19,1978.
4. Bill purpose: The purpose of this legislation is to reorganize 

the Federal personnel system. The Civil Service Commission would 
be divided into two agencies—the Office of Personnel Management 
and the Merit Systems Protection Board. New procedures are set forth 
for performance appraisal, reAvard, and removal of employees, and the 
bill establishes the merit pay system and, on an experimental basis, 
the Senior Executive Service. The bill also revises the “Hatch Act” 
and working Hours of Federal firefighters.

5. Cost estimate:
(in millions of dollars)

726

Fiscal y e a r -

1979 1980 1981 1982 1983

Title II ......... .................. ....................... 4.6 5.1 5.4 5.8 6.1
Title i l l ___________________ ______ -9 .7 -10.4 -11.2 -11.9 -12.7
Title IV ........ ................ .................. .. 13.0 14.4 15.3 5.6 .5
Title V l_ ..................... ................ .......... 3.1 3.4 3.8 3.9 3.9
Title V I I .................. ............................... .3 .5 .6 .6 .7
Title V I I I____________ ______ _____ 8.5 39.0 72.8 109.1 148.0
Title X __________________ ________ 20.2 28.2 32.0 35.1 36.9
Other administrative costs.................... 2.0 .4 .4 .5 .5

Total estimated costs.......... ....... 42.0 80.6 119.1 148.7 183.9
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This estimate does not include the potential costs of the early retire- 
ineint provisions of section 308, and the unlimited accrual of leave per
mitted by section 410. These costs, which could be substantial, cannot 
be estimated at the present time. In addition, the net cost of the retrain
ing program autliorized in section 306 (including potential savings 
in severance pay) could not be estimated in the time available.

6. Basis of estimate: For the purpose of this cost estimate, it is 
assumed that this bill will be enacted on or about October 1,1978. All 
oosts have been adjusted for inflation im future years based on CBO 
oconomic assumptions. All sections of the bill with a significant cost 
impact are discussed below.
Sect'mi 201; Oifice of Personnel Management

This section defihes the functions of the 0PM, and establishes the 
positions of director, deputy director, and associate directors.
Estimated costs—0PM :

Fiscal year: M illio n s

1979   $0.5
1980   .7
198 1   .8
1982   .8
1983  _______  .9

It has been assumed that additional costs will be incurred only for 
the director, deputy director, and five associate directors, at the au
thorized salary levels, along with clerical support for each. All other 
employees of the OPM are assumed to come from the Civil Service 
Commission (CSC), and the cost of the functions they perform at the 
OPM would be the same as if performed by the CSC.
Section 202: Merit Systems Protection Board and SpeciaZ Counsel

The MSPB, to be composed of three members, a special counsel, and 
such other employees as deemed necessary, is to be responsible for the 
investigation, hearing or adjudication of adverse or prohibited person
nel actions, for conducting studies relatijng to the civil service and 
other merit systems, and for establishing rules and regulations per
taining to its activities.
Estimated costs—MPSB :

Fiscal year: M H U om

1979   $0.4
1980   .5
198 1   .5
1982   .6
1983  _________________________________________________ .6

The estimated costs for this section are comprised of the difference 
between the specifically authorized salaries for the members and offi
cers of the CSC ahd the MSPB. In addition, based on estimates sup
plied by the (^SC, costs for 25 additional persons at an average fiscal 
year 1978 salary of $17,500 have been added for investigation of com
plaints regarding prohibited personnel actions and possible cases of 
violations of law or mismanagemeSnt based on information obtained by 
employee disclosures. All other personnel are assumed to come from 
the CSC.
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Section 203; Performance appraisal
Each agency is responsible for developing performance policies and 

regulations for periodic appraisal of job performance of employe^. 
Based on CSC date, it is estimated that costs will be $3.4 million in 
aggregate in 1979. It is projected that the administration of the merit 
pay plan will continue to be an integral part of personnel operations, 
with costs increasing to $4.2 million in fiscal year 1983.
Estimated costs—performance appraisal:

Fiscal year: M illions
1979  $3. 4
1980   3.6
198 1   3.8
1982   4.0
1983   4.2

Section ^ 5 : Appeals
The MSPB may require an agency to pay attorney fees incurred by

an employee in cases where the Board determines that the agency acted
in bad faith, and at all times when the employee is the prevailing party
and the decision is based on finding of discrimination. Based on an
estimated annual caseload of 4,900, it is projected that there will be
approximately 100 cases each year in which the employee prevails and
it is also determined that the agency acted in bad faith, and that each
year approximately 300 cases of discrimination will result in the em-
iloyee prevailing. Assuming a cost of $750 per case (at 1979 cost
evels), the estimated costs for payment of attorney fees are as follows:

Estimated costs—^Attorney fees
Fiscal year: Millions

1979  $0.3
1980   .3
198 1   .3
1982   .4
1983   .5

While this section makes other procedural or definitional changes 
affecting the appeals process, these are not expected to have a signifi
cant cost impact.
Section 301; Volumteer services

This section provides a general authorization to agencies to accept 
voluntary services performed by students. The volunteers are not to be 
considered federal employees except for purposes relating to injury 
compensation and tort claims. Although the government could incur 
some costs as a result of claims by volunteers, no additional costs of 
this kind have been included in this estimate.
Section 306: Training

Under this section, federal employees who face separation from an 
agency and would otherwise be entitled to severance pay would be elig* 
ible to be trained for jobs in other agencies. It is likely that training 
costs would increase as a result of this provision; however, many of 
these employees would have been eligible for severance pay or unem
ployment compensation. It is not possible at this time to estimate th« 
net cost or savings that may result from this provision
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Section 308: Retirement 
The section allows early retirement for employees whose agencies 

are undergoing a major reorganization, reduction-in-force, or transfer 
of function. The total number of eligible employees, as well as the 
number of those who would elect early retirement, cannot be estimated 
at this time. However, the potential cost of this provision could be 
significant.
Section 311: DuoH pay for retired merribers of the imiformed services 

This section establishes a new limitation on the salary of retired 
officers of the armed forces at the rate of pay for level V, currently 
$47,500.

Based on personnel data as of June 30, 1975, this provision is esti
mated to produce a savings of approximately $9.2 million at fiscal 
year 1978 salary levels, increasing as the basic federal salaries increase 
over the projection period.
Estimated savings;

Fiscal year: Millions
1979   $9. 7
1980   10.4
198 1   11.2
1982   11.9
1983   12. 7

Title IV : Senior Executive Service 
Title IV, assumed to be implemented oiybr about January 1,1979, is 

to remain in effect until early in 1982 ana to be applied to only three 
agencies. Therefore, the costs shown below for section 403, 405, 406, 
407, 409, and 410 reflect only 50 percent of the cost of implementing 
the provision of title IV in all agencies. These costs could vary sub
stantially, depending on which three agencies are chosen.
Section JfiS: Examination  ̂ certification, and afpointment 

This section establishes the procedures and reqiiirements for ap
pointment of personnel in the Senior Executive Service (SES). It pro
vides for skill development programs and authorizes up to 11 months 
leave with pay, plus travel and per diem expenses for training of eli
gible persons.
Estimated cost—Personnel development:

Fiscal year: m iiiom
1979   $1.4
1980   1. 9
198 1   2.0
1982  ________  _______________  .7
1983  I____I______ !___

Based on information from the CSC, it is assumed that approxi
mately 25 to 30 persons would take the 11 month sabbatical at an 
average cost of $50,000 per employee. An additional $0.5 million is 
assumed to be spent by the 0PM for setting up training programs and 
establishing the requirements and procedures for SES personnel.

729
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Section Jfi5: Performance rating
Agencies are required to develop senior executive service perform

ance appraisal systems. Costs for developing criteria and ratings for 
executive performance appraisal have been included in the costs shown 
for Section 203.
Section 1̂ 06: Awarding of ranks 

It is estimated that approximately 4,600 federal employees will be 
eligible for the Senior Executive Service (SES) in fiscal year 1979, 
and that the number of eligible employees, as well as the amount of the 
stipend, will remain stable throughout the projection period. It is 
assumed that the maximum of 5 percent of the SES will be designated 
as meritorious executives each year, and will receive the maximum 
payment of $2,500. It is also assumed that the specified maximum of 
1 percent of the SES members w’ill be appointed as distinguished ex
ecutives, w’hich offers a stipend of $5,000. Estimated costs for these 
awards are shown below:
Estimated cost—Incentive awards :

Fiscal year : Millions
1979  ____________________________ $0.8
1980   .8
198 1   .8
1982   .2
1983  __________________________________________

Section Jf07: Pay rates and systems
Each member of the SES w’ill receive a base rate of pay not less than 

the minimum rate for GS-16 of the general schedule (noŵ  $42,423) 
and not higher thp,n the rate for level IV of the executive schedule 
(now’ $50,000). In addition, up to 50 percent of the executives in an 
agency may receive performance awards not to exceed 20 percent of 
the executive’s rate of base pay. It is estimated that when fully opera
tional, approximately 2,000 merit pay aw’ards at an av̂ erage size of 
$5,600 will be distributed in fiscal year 1979, with the average siẑ  
increasing with inflation. The costs of these merit awards would in
crease if the size of the SES or the average aw’ard size were to increase.

The increased cost of merit pay awards wall be partially offset by the 
elimination of the present system of step increases. Assuming that the 
present $47,500 pay ceiling is increased with annual comparability 
adjustments after fiscal year 1979, the estimated savings in normal step 
increases will be approximately $0.5 million per year. (If the ceiling 
w’ere totally removed, this offset w’ould be substantially larger).

As a result of these performance aŵ ards, the unfunded liability of 
the Civil Service Retirement and Disability Fund will increase. The 
impact of this provision has been estimated based on CSC projections 
and the following assumptions: an average of 2,000 SES members 
receivmg performance awards each year; an average salary at retire
ment of $50,000; the typical executive receiving five performance 
awards during his career; annuities calculated at 2^  percent of the 
average employee’s three highest years’ salaries; and the present value 
of the added benefits at the time of retirement equal to 12 times the 
added benefit. The estimated increase in the unfunded liability will be
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$30 million with annual installments derived from annuity tables 
equal to $2 million annually.
Estimated net costs:

Performance awards:
Fiscal year: Millions

1979   $10.7
1980   11.5
1981   12. 3
1982   4. 4
1983   ___

Retirement costs:
Fiscal year:

1979   ___
1980   0.1
1981   0.1
1982   0.3
1983   0.5

Section JfiB: Travel, transportation and subsistence
This section authorizes the payment of travel expenses for potential

SES candidates who interview with the Federal Government.
Elstimated cost—^Travel:

Fiscal year: MUUona
1979   $0.1
1980   0.1
1981  - ___________________  0.1
1982  ________________________________________________ ___
1983  

Based on information obtained from the CSC, it is assumed that 
travel expenses will be approximately $70,000 a year (at 1979 cost 
levels).
Section 1̂ 10: Leave 

This section would remove the current limit of six weeks annual 
leave carryover for SES personnel, allowing them to accumulate as 
much leave as they wish. Even though this could result in significant 
increases in costs when employees leave the federal government, it is 
not possible to estimate how much additional leave would be accrued.
Section 501: Merit pay 

This section establishes a merit pay system for federal employees in 
grades 13 through 15 of the general schedule, (*ffective Octobei* 1,
1981. Within-grade salary increases will be replaced by merit in
creases, which w’ill be awarded only in recognition of superior per
formance. The bill specifies that the amount of money available for 
merit pay will be determined by the 0PM, and set so as to equal those 
estimated amounts which are not bein^ paid through regular step in
creases. It is assumed, based on CSC data, that the net effect of these 
changes is neither an increase nor decrease in total personnel com
pensation, but rather a redistribution of these resources.
Section 601: Research mvd demonstration projects 

Section 601 establishes a program to encourage research and demon
stration projects in the area of personnel and public management. It 
IS estimated that approximately, four to eight projects, costing ap
proximately $100,000 to $300,000 each, ŵ ill be required to develop 
these new theories and approaches to personnel management problems.
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Estimated cost—Research :
Fiscal year: Millions

1979   $0.8
1980   1.0
198 1   1.2
1982   1.2
1983   1.0

Section 603: Amendments to the mobility 'program 
This section authorizes the Federal Government to make up any 

differences in salary when a Federal employee is assigned to a state 
or local government, or a State or local employee is assigned to the 
Federal Government.
Estimated cost—mobility program:

Fiscal year: MHUom
1979   $2,3
1980   2.8
1981   2.6
1982   2.7
1983  ________________________________  2.9

There are currently approximately 1,100 people in the mobility 
program, divided fairly evenly between Federal and State and local 
employees. The Federal employees would receive approximately 
$3,000 from the Federal Government per year in salary as a result of 
this section, since state and local salaries are generally lower than 
Federal. Although travel costs are already paid, this pay compar
ability provision is expected to stimulate the transfer of employees, 
thereby increasing travel costs, estimated to be approximately $1,500 
per person.
Section 701: Lahor-mxinagem^nt relations 

Under this section  ̂the Federal Labor Relations Authority and an 
Office of the General Counsel would be established in order to formu
late and implement management policies in the field of management- 
labor relations. The estimated costs for this section are comprised 
of salaries specifically authorized for the chairman and two members, 
plus support staff, as well as four technical consultants. This is in 
addition to existing staff transferred from other agencies to this 
function. The estimated costs are as follows:
Estimated cost—Labor-management relations:

Fiscal year: MiiUons
1979   «0.31980   _ ^.5
1981   - .61982   _ 6
1983  I-IIII-IIIIIIIZIIIirillllllllll ! 7

Section 801: Grade wrid pay retention
This section of the bill is intended to facilitate a potentally sig

nificant number of reclassifications and reductions in the numbers of 
I êderal ]obs without, insofar ^  possible, adversely affecting incum
bent employees. The bill provides indefinite grade retention for an 
incumbent employee whose position is reduced in ^ade due to reclassi
fication. An individual whose grade is reduced due to a reduction-in- 
force process is provided indefinite salary retention but receives only
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50 percent of comparability pay increases. The provisions of the bill 
are retroactive to January 1, 1977, and are intended to facilitate 
reorganization proposals submitted by the President.

It is assumed that (1) individuals affected by downgrading under 
current law would not remain in the downgraded position for more 
that 2 years, and (2) employees affected by the grade retention and 
salary retention benefits of H.R. 11280 would continue to receive Fed
eral benefits for at least 6 years. Since current law provides for 2 years 
of salary retention for most downgraded Federal employees and since 
the bill is retroactive to January 1,1977, the budgetary impact of H.R. 
11280 would first appear in January 1979. The critical variables in 
estimating the 5-year cost impact of H.R. 11280 are the number of in
dividuals affected bĵ  the salary retention provisions and the average 
cost reduction resulting from downgrading or terminating a position. 
Data necessary for the determination of these variables were provided 
by the Civil Service Commission at the request of CBO.
Estimated costs:

Fiscal year; Millions
1979   $8.5
1980   39. 0
1981   72.8
1982  ____________________________________ 109.1
1983  148. 0

Enactment of H.R. 11280 could eventually result in cost savings if 
a significant number of reclassifications and reductions occur. Such 
savings would be realized beyond the projection period of this 
estimate.
Section 1001: Basic worhmeek of f,ref,ghters

The purpose of this section is to reduce the basic workweek of 
Federal firefighters. It establishes a 56-hour average workweek for 
firefighters within 60 days of enactment, and directs that firefighters 
be paid their basic pay (based on 56 hours) plus premium pay for 
standby duty at 25 percent of their basic pay. For any additional 
work over 56 hours firefighters will be paid according to present civil 
service regulations regarding overtime pay.

[in  millions of dollars!

Fiscal y e a r -

1979 1980 1981 1982 1983

Estimated cost (n e w  firefighters)_______
Estimated salary reduction (c u rre n t fire

3 0 .5 4 1 .8 4 7 .0 5 1 .6 5 5 .1

fighters)___________________________ - 1 0 . 3 - 1 3 . 6 - 1 5 . 0 - 1 6 . 5 - 1 8 . 2

N et cost________ _______________ 2 0 .2 2 8 .2 3 2 .0 3 5 .1 3 6 .9

Generally, firefighters work a regularly scheduled administrative 
workweek of 72 hours. For this tour of duty, they receive a basic rate 
of pay and premium pay calculated as 25 percent of basic pay. In addi
tion, under the Fair Labor Standards Act of 1975 (FLSA), fire
fighters are also entitled to overtime compensation for all hours over
54 per week. A decision made by the Comptroller General states that
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firefighters should be compensated for this overtime at one-half their 
regular rate of pay, since they have already been paid the regular over
time rate according to civil service regulations. Presently, there are 
approximately 11,559 civilian firefighters employed by the federal gov
ernment. The Department of Defense employs approximately 90 per
cent of these firefighters, and the remainder are employed at various 
federal installations. This section does not affect firefighters who are 
presently working a 40-hour week. It is estimated that 7,714 firefighters 
will be directly affected by this section. For this estimate, it was as
sumed that the federal agencies will retain the present level of fire pro
tection. Because of the reduction in average work hours of current 
firefighters will have to be hired to maintain this level of service. Based 
on the reduction of hours covered by current fire.^ghters, approximately 
2,200 additional firefighters will have to be hired. (Current civilian 
manpower ceiling projections do not allow for these additional per
sonnel; consequently an increase in the ceiling would be necessary.) 
Costs associated with this increase in personnel include salaries, bene
fits payments and administrative overhead. These costs are somewhat 
mitigated by the reduction in pay to current firefighters due to the re
duction in hours. (Costs in fiscal year 1979 reflect the assumption that 
the bill will be enacted on October 1, and therefore will be in effect 
for ten months of the year.) Costs are projected to increase in future 
years due to inflation and expected grade increases of new firefighters.
Other costs

There are a number of sections of this legislation which authorize 
require the development of rules and regulations, require the submis
sion of various new reports, and require personnel studies but for which 
no spceific costs have been attributed. It has been assumed that these 
new requirements will cost an additional $1 million in the first year. 
Regulation development costs are expected to decrease over the projec
tion period, and reporting costs to remain constant. The actual physical 
moving costs resulting from the reorganization have been estimated 
to be $1 million in fiscal year 1979.
Estimated costs—General:

Fiscal year: miuom
1979   . _______ $2.0

1980  _______  .  . 0 . 4
198 1  :  _______  0.4
1982   _ __ _ 0.5

1983  0.5
7. Estimate comparison: None.
8. Previous CBO estimate: CBO has prepared a number of cost esti

mates for bills containing provisions similar to or the same as those 
in H.R. 11280. These bills include the following: S. 2640, the Civil 
Service Reform Act of 1978, as reported by the Senate Committee on 
Governmental Affairs (estimate dated July 11, 1978); H.R. 9279, as 
^dered reported with amendments by the House Committee on Post 
Office and Civil Service (estimate dated April 10, 1978) : H.R. 10, as 
reported by the House Committee on Post Office and Civil Service 
(̂ estimate dated March 10, 1977) ; and H.R. 3161, as ordered reported 
bv the Senate Committee on Governmental Affairs (estimate dated 
May 11, 1978).
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The estimates for H.R. 9279, H.R. 10, and H.R. 3161 are incor
porated without significant change in this estimate for titles VIII, 
IX, and X  respectively. The costs of the remaining titles of the bill 
are similar to those of S. 2640, except for reductions resulting from 
the limited, experimental nature of the Senior Executive Service, and 
from the limitation on the total amount of dual compensation that can 
be paid to federal employees.

9. Estimate prepared by: Mary Maginniss, Kathy Weiss, Mark 
Berkman, and Dave Delquadro.

10. Estimate approved by:
C. G. N u c k o ls  

(For James L. Blum, 
Assistant Director for Budget Analysis).

O v e rsig h t

Under the rules of the House, the Committee on Post Office and Civil 
Service is vested with legislative and oversight jurisdiction over the 
subject matter of this legislation. As a result of its hearings and in
vestigations, the committee concluded that there is ample justification 
for enacting this legislation.

The committee received no report of oversight findings or recom
mendations from the Committee on Government Operations pursuant 
to clause 4(c)(2) of House Rule X.

I n f l a t io n a r y  I m p a c t  S t a t e m e n t

Pursuant to clause (2) (1) (4) of House Rule XI, the commit^ has 
concluded that the enactment of H.R. 11280 will have no inflationary 
impact on the national economy.

P re sid e n t ’s M essage

Set forth below is the President’s message on civil service reform 
which was transmitted to the Congress on March 2,1978.

M a r c h  2,1978.
T h e  W h it e  H ouse

To the Congress of the United States:
I am transmitting to the Congress today a comprehensive program 

to reform the Federal Civil Service system. My j)roposals are intended 
to increase the government’s efficiency by placing new emphasis on 
the quality of performance of Federal workers. At the same time, 
my recommendations will ensure that employees and the public are 
protected against political abuse of the system.

Nearly a century has passed since enactment of the first Civil Serv
ice Act— t̂he Pendleton Act of 1883. That Act established the U.S. CivU 
Service Commission and the merit system it administers. These in
stitutions have served our Nation well in fostering development of a 
Federal work force which is basically honest, competent, and dedicated 
to constitutional ideals and the public interest.

But the system has serious defects. It has become a bureaucratic 
maze which neglects merit, tolerates poor performance, permits abuse
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of legitimate employee rights, and mires every personnel action in 
red tape, delay and confusion.

Civil service reform will be the centerpiece of government reor
ganization during my term in office.

I have seen at first hand the frustration among those who work 
within the bureaucracy. No one is more concerned at the inability of 
government to deliver on its promises than the worker who is try
ing to do a good job.

Most civil service employees perform with spirit and integrity. 
Nevertheless, there is still widespread criticism of Federal Govern
ment performance. The public suspects that there are too many gov
ernment workers, that they are underworked, overpaid, and insulated 
from the consequences of incompetence.

Such sweeping criticisms are unfair to d^icated Federal work
ers who are conscientiously trying to do their best, but we have to 
recognize that the only way to restore public confidence in the vast 
majority who work well is to deal effectively and firmly with the few 
who do not.

For the past 7 months, a task force of more than 100 career civil 
servants has analyzed the Civil Service explored its weaknesses and 
strengths and suggested how it can be improved.

The objectives of the Civil Service reform proposals I am trans
mitting today are:

To strengthen the protection of legitimate employee rights;
To provide incentives and opportunities for managers to 

improve the efficiency and responsiveness of the- Federal 
Government;

To reduce the red tape and costly delay in the present personnel 
system;

To promote equal employment opportunity;
To improve labor-management relations.

My specific proposals are these:
1. Replacing the Civil Service Commission with an Oifice of Per

sonnel Management and a Merit Protection Board
Originally established to conduct Civil Service examinations, the 

Civil Service Commission has, over the years, assumed additional and 
inherently conflicting responsibilities. It serves simultaneously both 
as the protector of employee rights and as the promoter of efficient 
personnel management policy. It is a manager, rulemaker, prosecu
tor and judge. Consequently, none of these jobs are being done as effec
tively as they should be.

Acting under my existing reorganization authority, I propose to 
correct the inherent conflict of interest within the Civil Service Com- 
mission by abolishing the Commission and replacing it with a Merit 
Protection Board and Office of Personnel Management.

The Office of Personnel Management will be the center for personnel 
administration (including examination, training, and administra
tion of pay and benefits); it will not have any prosecutorial or adjudi- 
catiTO powers against individuals. Its Director will be appointed by 
the President and confirmed by the Senate. The Director will be the 
government s management spokesman on Federal employee labor
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relations and will coordinate Federal personnel matters, except 
for Presidential appointments.

The Merit Protection Board will be the adjudicatory arm of the new 
personnel system. It will be headed by a bipartisan board of three 
members, appointed for 7 years, serving non-renewable overlapping 
terms, and removable only for cause. This structure will guarantee 
independent and impartial protection to employees. I also propose to 
create a Special Counsel to the Board, appointed by the President 
and confirmed by the Senate, who will investigate and prosecute poli
tical abuses and merit system violations. This will help safeguard 
the rights of Federal employees who “blow the whistle” on violations 
of laws or regulations by other emplovees. including their supervisors.

In addition, these proposals will write into law for the first time the 
fundamental principles of the merit system and enumerate prohibited 
personnel practices.

A senior executive service
A critical factor in determining wihether Federal programs succeed 

or fail is the ability of the senior managers who run them. Through
out the executive branch,-these 9.200 top administratoi's carry respon
sibilities that are often more challenging than comparable work in 
private industry. But under the civil service system, they lack the 
incentives for first-rate performance that managers in private indus
try have. The civil service system treats top managers just like the 
2.1 million employees whose activities thejĵ  direct. Thej’̂ are equally 
insulated from the risks of poor performance, and equally deprived 
of tangible rewards for excellence.

To help solve these problems I am proposing legislation to create 
a Senior Executive Service affecting managers in grades GS-16 
through non-Presidentially appointed Executive I êvel IV  or its equiv
alent. It would allow:

Transfer of executives among senior positions on the basis of 
government need;

Authority for agency heads to adjust salaries within a range 
set by law with the result that top managers would no longer 
•receive automatic pay increases based on longevity ;

Annual performance reviews, with inadeqtiate |)erformance 
resulting in removal from the Senior Executive Service (back to 
GS-15) without any right of appeal to the Merit Protection 
Board.

Agency heads would be authorized to distribute bonuses for superior 
performance to not more than 50 percent of the senior executives each 
year. These would be allocated according to criteria prescribed by the 
Office of Personnel Management, and should average less than 5 per
cent of base salary per year. They would not constitute an increa^ in 
salary but rather a one-time payment. The Office of Personnel Man
agement also would be empowered to award an additional stipend 
directly to a select group of senior executives, approximately 5 percent 
of the total of tihe Senior Executive Service, who have especially dis
tinguished themselves in their work. The total of base salary, bonus, 
and honorary stipend should in no c^e exceed 95 percent of the salary 
level for an Executive Level II position.

33-782 0  - 79 (Vol. 0 - 4 8
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No one now serving in the “supergrade” managerial positions would 
be required to join the Senior Executive Service. But all would have 
the opportunity to join. And the current percentage of non-career 
supergrade managers—approximately 10 percent—would be written 
into law for the first time, so that the Office of Personnel Management 
would not retain the existing authority of the Civil Service Comrais- 
sion to expand the proportion of political appointees.

This new Senior Executive Service will provide a highly qualified 
corps of top managers with strong incentives and opportunities to 
improve the management of the Federal Government.
3. iTicentive pay fo7̂ lower level Federal managers and supervisors

The current Federal pay system provides virtually automatic “step” 
pay increases as well as further increases to keep P'ederal salaries com
parable to those in private business. This may be appropriate for most 
Federal employees, but performance—not merely endurance—should 
determine the compensation of Federal managers and supervisors. I 
am proposing legislation to let the Office of Personnel Management 
establish an incentive pay system for government managers, starting 
with those in grades GS-13 through GS-15. Approximately 72,000 
managers and supervisors would be affected by such a system which 
could later be extended by Congress to other managers and supervisors.

These managers and supervisors would no longer receive automatic 
“step” increases in pay and would receive only 50 percent of their an
nual comparability pay increase. They would, however, be eligible for 
“performance” pay increases of up to 12 percent of their existing 
salary. Such a change would not increase payroll costs, and it should 
be insulated against improprieties through the use of strong audit and 
performance reviews by the Office of Personnel Management.

A fairer and speedier disciplinary system
The simple concept of a “merit system” has grown into a tangled web 

of complicated rules and regulations.
Managers are weakened in their ability to reward the best and most 

talented people—and to fire those few who are unwilling to work.
The sad fact is that it is easier to promote and transfer incompetent 

employees than to get rid of them.
It may take as long as three years merely to fire someone for just 

cause, and at the same time the protection of legitimate rights is a 
costly and time-consuming proce^ for the emplovee.

A speedier and fairer disciplinary svstem will create a climate in 
which manaprers may discharge nonperforming employees—using due 
process—with reasonable assurance that their judgment, if valid, will 
prevail.

At the same time, employees will receive a more rapid hearing for 
their grievances.

The procedures that exist to protect employee rights are absolutely 
esseni/iai.

But emplovee appeals must now sfQ throujorh the Civil Service Com
mission, which has a built-in conflict of interest bv serving simultane- 
ou^v as nilemaker. prosecutor, ludsre, and employee advocate.

The lesrislation I am proposing today would give all competitive 
employees a statutory right of appeal. It would spell out fair and sen-
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sible standards for the Merit Protection Board to apply in hearing 
appeals. Employees would be provided with attorneys’ fees if they pre
vail and the agency’s action were found to have be^n wholly without 
basis. Both employees and managers would have, for the first time, 
subpoena power to ensure witness participation and document submis
sion. The supoena power would expedite the appeals process, as would 
new provisions for prehearing discovery. One of the three existing 
appeal levels would eliminated.

These changes would provide both employees and managers with 
speedier and fairer judgments on the appeal of disciplinary actions.
5. iTnproved lahor-management relations

In 1962, President John F. Kennedy issued Executive Order 10988, 
establishing a labor-management relations program in the executive 
branch. The Executive order has demonstrated its value through five 
Administrations. However, I believe that the time has come to increase 
its effectiveness by abolishing the Federal Labor Relations Council 
created by Executive Order 10988 and transferring its functions, along 
with related functions of the Assistant Secretary of Labor for Labor 
Relations, to a newly established Federal Labor Relations Authority. 
The Authority will be composed of three full-time members appointed 
by the President with the advice and consent of the Senate.

I have also directed members of my administration to develop, as 
part of civil service reform, a Labor-Management Relations legislative 
proposal by working with the appropriate congressional committees. 
Federal employees and their representatives. The goal of this legisla
tion will be to make executive branch labor relations more comparable 
to those of private business, while recognizing the special requirements 
of the Federal Government and the paramount public interest in the 
effective conduct of the public’s business. This will facilitate civil serv
ice reform of the managerial and supervisory elements of the executive 
branch, free of union involvement, and, at the same time, improve the 
collective bargaining process as an integral part of the personnel sys
tem for Federal workers.

It will permit the establishment through collective bargaining of 
grievance and arbitration systems, the cost of which will be borne 
largely by the parties to the dispute. Such procedures will largely dis
place the multiple appeals systems which now exist and which are 
unanimously perceived as too costly, too cumbersome and ineffective.
6, Decentralized 'personnel decisionmahing

Examining candidates for jobs in the career service is now done 
almost exclusively by the Civil Service Commission, which now may 
take us as long as 6 or 8 months to fill important agency positions.

In addition, many routine personnel management actions must be 
submitted to the Civil Service Commission for prior approval. Much 
red tape and delay are generated by these requirements; the public 
benefits little, if at all. My legislative proposals would authorize the 
Office of Personnel Management to delegate personnel authority to 
departments and agencies.

The risk of abuse would be minimized by performance agreements 
between agencies and the Office of Personnel Management, by require
ments for reporting, and by follow-up evaluations.
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7. Changes in the veterans preference law
Granting preference in Federal employment to veterans of military 

service has long been an important and worthwhile national policy. It 
will remain our policy because of the debt we owe those who have served 
our Nation. It is especially essential for disabled veterans, and there 
should be no change in current law which would adversely affect them. 
But the Veterans Preference Act of 1944 also conferred a lifetime bene
fit upon the nondisabled veteran, far beyond anything provided by 
other veterans readjustment laws like the GI bill, the benefits of which 
are limited to 10 years following discharge from the service. Current 
law also severely limits agency ability to consider qualified apj>licants 
by forbidding consideration of all except the three highest-scoring ap
plicants— t̂he so-called rule of three. As a result of the 5-point lifetime 
preference and the “rule of three” , women, minorities and other quali
fied nonveteran candidates often face insuperable obstacles in their 
quest for Federal jobs.

Similarly, when a manager believes a program would benefit from 
fewer employees, the veterans preference provides an absolute lifetime 
bsnefit to veterans. In any reduction in force, all veterans may “bump” 
all non veterans, even those with far greater seniority. Thus women and 
minorities who have recently acquired middle management positions 
are more likely to lose their jobs in any cutback.

Therefore I propose:
Limiting the 5-point veterans preference to the 10 year period 

following their discharge from the service, beginning 2 years after 
legislation is enacted ;

Expanding the number of applicants who may be considered by 
a hiring agency from three to seven, unless the Office of Personnel 
Management should determine that another number or category 
ranking is more appropriate;

Eliminating the veterans preference for retired military officers 
of field grade rank or above and limiting its availability for other 
military personnel who have retired after at least 20 years in serv
ice to 3 years following their retirement;

Restricting the absolute preference now accorded veterans in 
reductions in force to their first 3 years of Federal employment, 
after which time they would be granted 5 extra years of seniority 
for purposes of determining their rights when reduction in force 
occurs.

These changes would focus the veterans preference more sharply to 
help disabled veterans and veterans of the Vietnam conflict. I have 
already proposed a 2-year extension of the Veterans Readjustment 
Appointment Authority to give these veterans easier entry into the 
Federal workforce; I support amendments to waive the educational 
limitation for disabled veterans and to extend Federal job openings 
for certain veterans in ^ades GS-5 to GS-7 under this authority. I 
propose that veterans with 50 percent or higher disability be eligible 
for non-competitive appointments.

These changes are intended to let the Federal Government meet the 
needs of the American people more effectively. At the same time, they 
would make the Federal work place a better environment for Federal
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employees. I ask the Congress to act promptly on Civil Service Keforrn 
and the Reorganization Plan which I wi 1 shortly submit.

J i m m y  C ar te r .
T h e  W h i t e  H o u s e , March 2,1978.

V ie w s  of t h e  C o m ptroller  G e n e r a l

Set forth below is the report of the Comptroller General of the 
United States on H.R. 11280.

C o m ptroller  G e n e r a l  of t h e  U n it e d  S t a t e s ,
'Waskington, D.C.  ̂May 19,1978.

B-40342.
FPC-78-85.
Hon. R o b e r t  N . C . N ix ,
Chairman., Comndttee on Post Office and Civil Service,
House of Representatives.

D ea r Mr. C h a ir m a n  : We are pleased to respond to your request 
for our comments on H.R. 11280, the Civil Service Reform Act of 
1978.

As a preface to our comments, I believe you will agree that it is 
appropriate to recognize that as the role of the Federal government 
increases and affects more and more the lives of all citizens, it is in
evitable that attention will be drawn to the level of competency of 
Federal employees, their compensation, incentives, and other condi
tions of their employment. Discussion of these issues has gone on for 
many years and intensified since the growth of the Federal govern
ment in the depression days of the 1930’s and World War II. Civil 
Service reforms are necessary but that issue should not cloud the 
essential point that most civil service employees are able, highly moti
vated, and dedicated to their work.

We believe that the Civil Service system can be improved. During 
the past several years we have studied many of the issues with which 
H.R. 11280 is concerned. We have made a number of specific recom
mendations and have highlighted conflicting policies and objectives 
that needed to be addressed. These have included:

The conflicting roles of the Civil Service Commission as policy
maker, prosecutor, judge and employee protector; (June, 1977) ; 

The need for simplifying the appeals systems; (February,
1977);

The adverse impact of veterans’ preference on equal employ
ment objectives; (September, 1977);

The need to improve performance appraisals and ratings; 
(March, 1978);

The need for more flexible hiring procedures; (July, 1974); 
The need for a new salary system for federal executives; 

(February, 1977);
The need to relate pay to performance; (October 1975; March

1978); and
The need for an overall Federal retirement policy. (August, 

1977)
H.R. 11280 attempts to deal with the above issues as well as others 

and we strongly support those objectives.
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H.R. 11280 should be considered in conjunction with the proposed 
Reorganization Plan No. 2 of 1978. The Civil Service Commi^ion 
(CSC) now serves simultaneously as the protector of employee rights 
and the promoter of efficient personnel management policy. The reor
ganization plan divides those two roles between two separate agencies, 
the Merit Systems Protection Board (MSPB) and the Office of Per
sonnel Management (0PM ). H.R. 11280 would provide additional 
legislative authority for those two agencies.

The Reorganization Plan would also create a Federal Labor Rela
tions Authority which would consolidate the third-party function in 
the Federal labor-management relations program by assuming the 
functions of the Federal Labor Relations Council and certain responsi
bilities of the Assistant Secretary of Labor for Labor-Management 
Relations. In addition, Reorganization Plan No. 1 of 1978, would 
transfer CSC’s current equal employment opportunity and discrimina
tion complaint authority to the Equal Employment Opportunity Com
mission (EEOC).
Ojfice of Personnel Management

The Office of Personnel Management would be the primary agent 
advising the President and helping him carry out his responsibilities 
to m^age the Federal work force. It would develop personnel policies, 
provide personnel leadership to agencies, and administer central per
sonnel programs. It would be headed by a director and a deputy direc
tor. both appointed by the President and confirmed by the Senate.

We are aware of the concern which has been expressed that a single 
director of persoimel, serving at the pleasure of the President and 
replacing a bipartisan commission, could be accused of partisaai polit
ical motivations in actions which, by their very nature, are contro
versial. Tlie argument is made that the Merit Sj’stem Protection Board, 
important as it« role would be, would not be- in a position to influence 
substantially policies, rules and regulations, including portions on 
legislative matters, in the same maimer as a bipartisan commission. On 
the other hand, a commission form of organization tends to be cumber
some and divides responsibility and accoimtability. It is of some inter
est to note that President Roosevelt’s Committee on Administrative 
Management recommended in 1937 a single-headed director of per
sonnel for the Federal Government. While this proposal was not 
adopted, the idea of a strong Director of Personnel Management has 
continued to be discusvsed and proposed and. in fact, has foen exten
sively adopted at the State and local level. On balance, we favor the 
President’s proposal and believe that this part of the reorganization 
plan should be adopted.

It should be pointed out, however, that imder the plan and H.R. 
11280 the Director of 0PM would be concerned entirely with the civil 
sendee and would not have advisory or other responsibilities with 
respect to other personnel systems within the Federal Government. 
GAO has repeatedly pointed to the need for a stronger focal point 
within the executive branch to concern itself with consistent and com
mon policies and procedures which are relevant to all or several of the 
personnel systems within the Government. This responsibility today 
is clouded by the lack of certainty with respect to the roles of the Civil 
Service Commission and the Office of Management and Budget.
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To remedy this situation and to strengthen the case for the proposed 
pay level for the Director of 0PM. we believe that the Director should 
have responsibility for advising, assisting and coordinating with the 
President with fespect to common policies and practices in the per
sonnel management area throughout the executive branch of the Fed
eral Government. He could share the responsibility for pay systems 
with the Director of the OMB but it seems to us that the President and 
the Congress need a focal point which can address itself to the com
mon problems and conceins. This responsibility could be dealt with in 
the legislation, either by developing a specific statutory charter for the 
Director of the 0PM. or a strong statement of intent of the Congress 
could be developed, leaving to the President the development of a more 
detailed charter.
Merit Systems Protection Board {MSPB)

The MSPB would have three members appointed by the President 
for 7-year terms removable only for misconduct, inefficiency, neglect 
of duty, or malfeasance in office. Not more than two of the members 
could be from the same political party. One member would be desig
nated Chairman and one member Vice-Chairman. A special Counsel 
would also be appointed for a 7-year term. The independence and 
authority of MSPB and its ability to protect the legitimate concerns 
of employees is the overriding factor on how much flexibility can be 
provided to managers.

We believe it would be desirable for MSPB to provide both the 
agencies and employees information on matters that have been re
solved by MSPB. We also believe that the special studies to be con
ducted by MSPB and reported to the President and the Congress 
should be made available to the public.
Federal Labor Relations Authority

The reorganization plan would establish an independent Federal 
Labor Relations Authority to assume the third party functions cur
rently fragmented among the Federal Labor Relations Council and 
Assistant Secretary of Labor for Labor Management Relations. The 
establishment of the Authority is intended to overcome the criticism of 
the structure and administration for the existing Federal labor rela
tions program.

The Authority and the labor relations provisions are not now in
corporated in the Reform bill. We understand that on April 25,1978, 
the Administration informed the cognizant committees of Congress of 
the decision to incorporate further improvements in the labor relations 
program as part of the Civil Service reform legislative package.

The concept of an independent labor relations authority or board 
has been included in proposed legislation, introduced in recent ses
sions of Congress, to provide a statutory basis for the Federal labor 
management relations program. In commenting on these legislative 
proposals on May 24, 1977, GAO supported the establishment of a 
central labor relations body to consolidate the third party functions 
in the Federal labor management relations program. We believed 
then, as we do now, that such a central body is needed and would be 
perceived by both labor organizations and agency management as a 
credible and viable third party mechanism.
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The proposed reorganization plan provides that decisions of the 
Authority on any matter within its jurisdiction shall be final and not 
subject to judicial review. We believe a provision should be added to 
the legislation to make it clear that the existing right of agency heads 
and certifying officers to obtain a decision from the Comptroller Gen
eral of the United States on the propriety of payments from appro
priated funds are not modified. Also, we question whether the right 
to judicial review of the Authority’s decision should be prohibited.
Eqvuil Employment Opportwnity Commission

EEOC’s role is not discussed in either Reorganization Plan No. 2 
or H.R. 11280. However, we believe we should address the relation- 
ghip between EEOC and MSPB in view of the proposed transfer of 
EEO enforcement and discrimination appeals authority from CSC to 
EEOC under Reorganization Plan No. 1 of 1978.

Under the Plan all discrimination appeals relating solely to dis
crimination will be filed directly with EEOC, and processed by it. 
Under delegation from EEOC, all appeals involving both title V and 
title VII matters will be filed with and acted upon by MSPB. The 
decision of MSPB will be final imless the employee requests EEOC 
to review the elements of the case involving title VII. EEOC may 
examine the matter on the record, grant a de novo hearing or remand 
the case to MSPB for further hearings at its option.

A  clear distinction between an equal employment and merit princi
ple complaint is difficult, if not impossible, and employees frequently? 
perceive their problems to be both. We believe that placing the adjudi
cation of these complaints in different organizations will invite dupli
cate or two track appeals on the same issues simultaneously, or sequen
tially, to EEOC and MSPB. In addition to wasting time, effort and 
money, this situation poses a very real potential for differing defini
tions of issues, inconsistent interpretations of laws, regulations and 
irreconcilable decisions.

An additional problem in having EEOC responsible for receipt and 
processing appeals is that it establishes the same kind of role conflict 
that the Civil Service reform proposals seek to correct. EEOC would 
in effect be the enforcement as well as the adjudicative agency. We are 
inclined to favor the approach taken in H.R. 11280 which provides:

“Notwithstanding any other provision of law, an employee who has 
been affected by an action appealable to the Board (Merit System Pro
tection Board) and who alleges that discrimination prohibited by 
Section 2302(b)(1) of this title was a basis for the action should 
have both the issue of discrimination and the appealable action de
cided by the Board in the appeal decision under the Board’s appel
late procedures.”

Additionally, we believe EEOC should be given the authority to in
tervene, on title VII matters, with all the rights of a party in all the 
adjudicatory proceedings of MSPB and in any subsequent appeals to 
the courts. This alternative would avoid many of the problems we 
have mentioned and save considerable time by having all issues of a 
complaint decided by the same adjudicative body.

H.R. 11280 proposes changes to: performance appraisals, adverse 
action appeals, veterans preference, retirement, selection methods, man-
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agement and compensation of senior executives, merit pay, and per
sonnel research. We have made recommendations to the Congress and 
to the executive branch concerning the need for improvement in most 
of these areas. H.R. 11280 provides the vehicle for making necessary 
changes and we support that objective. We do have concerns about the 
specifics of some of the proposals and believe they can be improved 
upon.
Performance a'ppraisals 

We believe the current system of performance appraisals should be 
improved. We recommended that performance appraisal systems 
should include four basic principles.

First that work objectives be clearly spelled out at the beginning 
of the appraisal period so that employees will know what is ex
pected of them.

Second, that employees participate in the process of establish
ing work objectives thereby taking advantage of their job knowl
edge as well as re-enforcing the understanding of what is expected, 
and

Third that there be clear feed back on employee performance 
against the preset objectives.

Fourth that the results of performance appraisals be linked 
to such personnel actions as promotion, assignment, reassignment, 
and to discipline.

The proposed legislation generally conforms to our recommenda
tions.
Adverse actions and employee appeals 

One of the major purposes of H.R. 11280 is to make it easier to re
move employees for misconduct, inefficiency, and incompetence. It pro
vides for new procedures based on unacceptable performance. In so 
doing, the bill proposes major changes in the rights now afforded Fed
eral employees. We believe the bill contains many provisions which 
would improve the present processes by which Federal employees are 
removed, demoted  ̂ and disciplined. However, we have concerns that 
certain of the proposed changes in adverse action and appellate proce
dures would not provide a proper balance between the interest of the 
Federal Government and the rights and protection of Federal 
employees.

For example, in an appeal, the decision of the agency must be sus
tained by MSPB unless the employee shows an error in procedure 
which substantially impairs his or her rights, discrimination, or an 
arbitrary or capricious decision. We suargest a fourth basis, that is, the 
absence of substantial evidence in the administrative record to support 
the decision of the agency.
Veteran£ preference 

We believe that changes can be made to veterans’ preference legisla
tion so that the system for examining and selecting for Federal em
ployment can be improved and employment assistance can be better 
provided to those veterans who most need it. We believe the adminis
tration’s proposals are designed to balance the Government’s obliga
tion to its veterans for their sacrifices, its obligation to provide equal
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employment opportunity, and its commitment to improve Federal 
staffing operations.

We favor amending the rule-of-three selection requirement of the 
Veterans’ Preference Act of 1944. Examinations are not precise 
enough to judge the potential job success of persons with identical or 
nearly the same scores. As a result, the rule-of-three unfairly denies to 
many applicants who have equal qualifications the opportunity to be 
considered for Federal employment. We have previously recommended 
that the Congress amend the rule-of-three requirement similar to the 
way in which the proposed legislation authorizes OPM to prescribe 
alternate referral and selection methods.

The present statutory prohibition against passing over a veteran on 
a list of eligibles to select a nonveteran would be retained under the 
proposed legislation. In our opinion, the flexibility to be gained by 
eliminating the rule-of-three and using alternate examining and selec
tion methods will be seriously diminished by retaining this pass-over 
prohibition.

The bill authorizes agencies to make non-competitive appointments 
of certain compensably disabled veterans— t̂hose with service con
nected disabilities of 50 percent or more and those who take job-related 
training prescribed by the Veterans Administration. We believe em
ployment assistance to those veterans with special employment prob
lems—such as disabled and Vietnam-era veterans—is appropriate.
Retention 'preference

The bill proposes changes to the preference given veterans in reten
tion rights in a reduction-in-force. Only a disabled veteran (or certain 
relatives of a veteran) would retain permanent retention preference. 
Other veterans would retain absolute retention preference for a 3 year 
period. Once the 3-year period has been completed, non-disabled vet
erans will be entitled to 5 years service credit in computing length of 
service for retention determinations.

As a general rule, veterans have retention rights over nonveterans 
regardless of length of service. Since veterans are predominantly male 
and non-minority, absolute preference works to the disadvantage of 
women and minorities. The proposed changes should help to remedy 
this situation.
Retirement

The bill would gimtly expand the provisions allowing employees to 
retire before reaching normal retirement eligibility. Presently, the 
civil service retirement system generally allows employees to retire at 
age 65 with 30 years of service. Employees who are separated involun
tarily, except for reasons of misconduct or delinquency, may receive 
an immediate annuity if they are 50 with 20 years of service or at 

S'S® with 25 years. Current law allows employees to volunteer 
tor early retirement when their employing agency is undergoing a 
ma]or reduction-m-force, even if they are not directly affected by the 
reduction. Under H.R. 11280, the early retirement option would also be 
made available to employees if their agency is undergoing a major
reorganization or a ma] or transfer of function.

We cannot support the liberalization of the early retirement provi
sions proposed by H.R, 11280. As you are undoubtedly aware, GAG
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has long been concerned at)out the civil service and other Federal re
tirement systems. As we disclosed in an August 3, 1977, report on re
tirement matters, the civil service system already costs mudi more than 
is being recognized and covered by agency and employee contributions. 
As of June 30, 1976, the system’s unfunded liability was $10'7 billion 
and is estimated to grow to $169 billion by 1986. Any additional early 
retirements resulting from H.R. 11280 would add to this tremendous 
liability.
Senior Executive Service

Some excellent Government managers have been provided by the 
present system. However, we think that more managers of this calibre 
would result from a Senior Executive Service.

We agree with the objectives of H.R. 11280 to establish a Senior 
Executive Service which would cover about 9,000 positions above Gen
eral Schedule 15 and below Executive Level III. The proposed Senior 
Executive Service would establish at least five executive salary levels, 
from the sixth step of GS-15 ($42,200) to an Executive Level IV sal
ary level $50,000). Under the proposal executives could increase their 
compensation through performance awards, to 95 percent of a level II 
salary, or $54,625 at the present pay levels.

There is a problem of compression at the senior levels of the General 
Schedule. Because the salary rate for Level V of the Executive Sched
ule is the ceiling for salary rates of most other Federal pay systems, 
all GS-18s and 17s, and some GS-16s now receive the same salary— 
$47,500. This creates a situation where many levels of responsibility 
receive the same pay and is not consistent with basic Federal pay prin
ciples o f :

Comparability with private enterprise, and
Distinctions in keeping with work and performance levels.

Such a situation creates inequities and can have adverse effects on 
the recruitment, retention, and incentives for advancement to senior 
positions throughout the Federal service.

We believe that changes are needed to give majiagement greater 
flexibility in assigning pay and establishing responsibility levels. In 
February 1975, we reported on the need for a better system for ad
justing salaries on top Federal officials. One of our main concerns at 
that time, and which still exists, was the compression of salary rates 
which result in distorted pay relationships in the Federal pay sys
tems. Our recommendation was for the Congress to insure that execu
tive salaries are adjusted annually—either based on the annual change 
in the cost-of-living index or the average percentage increase in GS 
salaries. The law now provides for automatic adjustment of Executive 
Schedule pay rates equal to the average General Schedule increase.

We believe there is a need to establish a new salary system for Fed
eral executives. We do have some concerns, however, that the provi
sions of the proposed Senior Executive Service do not go far enough 
in this regard. We are not sure, for example, that the proposed salary 
range including performance awards—$42,200 to $54,625—provides 
sufficient flexibility. Most of the emplovees that will be covered are al
ready at the $47,500 ceiling, and could reach the proposed $64,625 
ceiling by receiving less than the maximum 20 percent pay increase for
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performance allowed by the Bill. Therefore, there may not be enough 
of a pay differential to provide an incentive for executives to join 
the new Service or for the Service to be successful.

We also question the advisability of limiting incentive awards and 
ranks, as well as performance pay, to an arbitrarily selected per
centage of employees.

Proposals have been made by GAO and others to provide more 
flexibility in the pay-setting processes for top Federal officials. We 
favor a salary system with a broad salary band; compensating within 
this broad band, on the basis of an individual’s capability or contribu
tions to the job, with congressional control over the average salary 
level for the Service, by agency.

In summary, we question whether there is enough pay incentive to 
make the Senior Executive Service a success. We believe it would be 
more acceptable to senior executives if the salary ranges were sub
stantially increased or if performance awards were not subject to the 
proposed $54,625 ceiling. To do this, however, would require break
ing the linkage between executive and congressional salaries. In its 
December 1975 report, the President’s Panel on Federal Compensa
tion pointed out that the “existing linkage between level II of the Ex
ecutive Schedule and Congressional salaries should not be permitted 
to continue to distort or improperly depress executive salaries.”

Two features of the proposed Service affect the civil service retire
ment system. An executive who is separated for less than fully suc
cessful performance would be entitled to an immediate annuity if he 
or she is at least 50 years of age with 20 years of service or at any age 
with 25 years. In addition, each year of service in which an executive 
receives a performance award will include a retirement factor of 2.5 
percent in lieu of the lesser percentage (1.5, 1.75, or 2 percent) that 
would otherwise be applied. We cannot support either of these pro
visions. They would add to the system’s unfunded liability, and, in 
our opinion, would be inappropriate uses of the Retirement Program.
Merit Pay

The concept of basing pay increases on employee performance is 
not new. GAQ and other groups have recognized that a need exists to 
recognize employee performance rather tĥ an longevity in awarding 
within-^ade salary increases. In October 1975, we recommended that 
the Chairman, CSC, in coordination wth the Director of 0MB de
velop a method of granting within-grade salary increases whi^h is 
integrated with a performance appraisal system.

In December 1975, the President’s Panel on Federal Compensation, 
chaired by the Vice President, reviewed within-grade increases as part 
of its study of Federal compensation issues. The Panel concluded that 
for employees in (pupations which provide significant opportunity 
for individual initiative and impact on the job, a new procedure was 
needed to provide a connection between performance and within-grade 
advancement. The Panel recommended a method of within-grade 
advancement for these employees that would be based on performance. 
The Panel not^, however, that the system should take into considera
tion the experience of the private sector with such plans and that 
the system should be thoroughly tested prior to implementation. In
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its December 1977 final staff report the Personnel M^anagement Project 
similarly recommended using merit pay to improve and reward per
formance of managers below the levels included in the Senior Execu
tive Service. That report also noted that the new approach should be 
carefully tested and evaluated before full scale application.

While we endorse the principle of performance pay incentives, we 
have some concern over the equity of the proposed system. We belie\ e 
it would be more equitable if it were limited to within-grade increases, 
covered employees in other GS grades, and included all employees in 
affected grades rather than just managers and supervisors.
Personnel Research and Demonstration Projects 

The cost of personnel resources in the Federal Government is 
enormous. In fiscal year 1978, the Government will pay an estimated 
$75 billion in direct compensation and personnel benefits to its civilian 
employees and active-duty military personnel. In view of these expend
itures, it is vital that we develop and use the most effective methods 
and techniques to manage personnel resources. An aggressive personnel 
research and demonstration program is a key link in doing this. Fur
ther, if Government is to effectively deal with the recent decline in 
productivity growth, it must support a research base directed toward 
developing and applying new techniques and ways to better manage 
its human resources.

With this in mind, we support the need for an aggressive personnel 
research and development program. We do not believe, however, that 
adequate controls and safeguards are provided in H.R. 11280 to 
protect the employees affected by the demonstration projects and to 
assure that the most effective and efficient use is made of research 
funds. As a minimum, we recommend that Congress be informed 
of projects which may be inconsistent with existing laws or regula
tions before they are begun. Congress should have an opportunity to 
satisfy itself as to the seriousness of such infractions. We also be
lieve that Congress should be informed of research and development 
actual accomplishments for which it has provided authorization and 
funding.
ResonsibUity of the General Accounting Office 

One other matter of concern to us is the proposed language con
cerning GAO’s role in auditing personnel practices and polici^. The 
proposed new section 2303 of title 5, U.S.C. may be susceptible of 
misinterpretation in its present form which is as follows:

“If requested by either House of the Congress (or any Member or 
conunittee thereof), or if deemed necessary by the Comptroller Gen
eral, the General Accounting Office shall conduct, on a continuing 
basis, audits and reviews to assure compliance with the laws, rules, 
and regulations governing employment in the Executive Branch and 
in the competitive service and to assess the effectiveness and sound
ness of Federal personnel management.”

It should be made clear that the function of GAO is to assist in 
congressional oversight and that the Executive Branch is not in any 
way relieved of its responsibility for reviewing, evaluating, and im
proving personnel management or for investigating and correcting 
deficiencies therein. As elsewhere, GAO’s role is more properly one of
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overseeing the working of the program rather than intervening on 
a case-by-case basis. We suggest that the language be amended to 
conform, in substance, to that used in the Legislative Reorganization 
Act of 1970 (84 Stat. 140,1168), as follows:

“When ordered, by either House of Congress or upon his own 
initiative, or when requested by any committee of the House of Repre
sentatives or the Senate, or any joint committee of the two Houses 
having jurisdiction over Federal personnel programs and activities, 
the Comptroller General shall conduct audits and reviews to determine 
compliance with the laws, rules, and regulations governing employ
ment in the Executive Branch and in the competitive service and to 
assess the effectiveness and soundness of Federal personnel manage
ment.”

I trust that this letter and enclosure recommending technical amend
ments will meet your needs.

Sincerely yours,
E lm e r  B . S ta a ts , 

Comptroller General of the United States.
Enclosure.

C h a n g e s  in  E x is t in g  L a w  M a d e  b y  t h e  B i l l ,  A s R ep orted

In compliance with clause 3 of rule X III of the Rules of the House 
of Representatives, changes in existing law made by the bill, as 
reported, are shown as follows (existing law proposed to be omitted 
is enclosed in black brackets, new matter is printed in italics, existing 
law in which no change is proposed is shown in roman):

TITLE 5, UNITED STATES CODE
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x\.8 members who have worked to improve both tlio Federal civil 
service system in general, and the Federal labor-management relations 
program in particular, we want to make it clear that, although we 
support title VIII—the labor-management section of H.R. 11280— 
thait title is deficient in some important areas.

Our record of service on the Committee on Posit Office and Civil 
Service is ample evidence that wo share the President’s belief that the 
Federal i>ersonnel system is in serious need of refonn. We share the 
President's belief that the Federal personnel system has become overly 
bureaucratized, inefficient, and complex in the resolution of disputes.

Indeed, it was for those very reasons that we actively supported the 
provisions of this bill which provide for greater flexibility and respon
siveness in the Federal personnel management system—the creation 
of the Office of Personnel Management, the modifications in the merit 
pay system, the esitablishment of a Senior Executive Service, and the 
authorization to conduct new and innovati\e demonstration projects.

However, simple justice and equity require the new managerial initi
atives which have been introduced in H.R. 11280 must be balanced by 
affording I’easonable protections for the rights of employees. Regret
fully, title VII of H.R. 11280 does not fully meet this challenge.

Those of our colleagues who are concemed that this bill w'ill sig
nificantly expand the collective bargaining rights of Federal employees 
need not worry. It does not. Enactment of the committee appi'oved 
labor-management title will continue to deny to Federal employees 
most of the collective bargaining rights which their counterimrts in 
the private sector have enjoyed for over 40 years. Among the collective 
bargaining rights not included in the bill are:

(1) The right to engage in strikes, work stoppages and 
slowdowns;

(2) The right to bargain collectively over pay and money-re
lated fringe benefits such as retirement l^nefits and life and health 
insurance; and,

(3) The right to negotiate an agency shop or to require federal 
employees to pay membership dues or representational fees to any 
labor union.

In addition, H.R. 11280 contains an unusually strong management 
rights clause which removes from the negotiation process terms and 
conditions of employment which, in the private sector, would be sub
ject to collective bargaining.

Given these constraints upon employee representatives, one might 
wonder why we support this legislation. Our support is based on the 
improvements that, notwithstanding its deficiencies, this bill makes 
in the Federal labor relations program.

These improvements would, first, authorize the negotiations of a 
giievance procedure, including binding arbitration, for the resolution

SUPPLEMENTAL VIEWS TO H.R. 11280
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of personnel disputes. These procedures will provide for a fairer and 
more expeditious means for the resolution of personnel disputes than 
alt present.

Second, broaden the scope of bargaining beyond existing practice. 
Governmentwide regulations are no longer automatically excluded 
from collective bargaining. Under title VII, only those issues in which 
the Government has demonstarted a “compelling need” for uniformity 
are excluded from collective bargaining.

Third, provide for the creation of a truly independent, neutral and 
full-time Federal Labor Eelations Authority (FLRA) to administer 
the federal labor-management program and subject the decisions and 
adtions of the FLRA to judicial review. Currently, the Federal labor- 
management program is administered by the part-time, management- 
orien)ted Federal Labor Relations Council whose decisions and actions 
are not subject to judicial review.

Finally, the committee overwhelmingly rejected proposals, spon
sored by the administration, whidh would have—in effect—preserved 
the status quo in labor-management relations and merely codified the 
Executive order under Which the existing labor-man'agement program 
has operated. This, despite the fact that extensive public hearings on 
this legislation produced overwhelming testimony that the current 
program was overly biased in favor of managementj narrow in its 
scope, and ineffective in meeting the needs of agency managers and 
employees alike.

We were disappointed, nevertheless, by the action of the committee 
in weakening two important areas of this bill—scope of bargaining 
and union security.

The committee narrowed the scope of issues over which Federal 
employes could bargain to exclude contracting out; work assignment 
and duties; and, limitations on the use of military, supervisors and 
other nonbargaining unit employes for work performed by members of 
the bargaining unit. Having already excluded pay and major money- 
related fringe benefits from the bargaining table, we feel that the bill 
limits negotiations to issues of secondary importance.

The committee also deleted the bill’s provision for an agency shop 
if, after election of an exclusive representative, a majority of the em
ployees vote in favor of such an arrangement. We strongly believe 
that—since an employee organization is required to represent all em
ployees in a bargaining unit—all of those employees should aSvSume 
some share of the costs involved in this representation. The additional 
coste mvolved in binding arbitration for the resolution of grievances— 
Avhich Iwth the administration and the committee propose—will place 
an a(Mitional financial burden upon employee organizations. With
out adequate resources, employee organizations will be hard-pressed 
to meet their new and expanded representation responsibilities.

further, title y l l  was weakened by the committee in narrowing 
the matters which would be subject to the grievance appeals proce
dures and by denying employee representatives official time for the 
processing ot employee’s grievances and appeals.

In supporting title VII we also recognized the said reality that the 
issue of collective bargaining for Federal employees has be^ clouded 
by an hysterical atmosphere. We realize that many of our colleagues
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erroneously associate any increase in collective bargaining rights for 
Federal employees with an attendant decrease in the efficiency of Fed
eral service. We strongly disagree with that view. Effective labor 
unions can and do play a positive role in improving productivity in 
public service. It is our hope that the positive experiences which will 
result from this bill’s modest expansion of collective bargaining rights 
will assuage the concerns of our collea^es and lead to a more progres
sive labor-management program in the future.

In the meantime, we ask our colleagues to support the incremental 
approach which H.R. 11280 takes to labor-management relations and 
to oppose any further weakening amendments. To do so would seri
ously undermine the careful balance between management and em
ployee interests that the committee has sought to attain.

W i l l i a m  L. C la y .
W il l ia m  D . F ord.
C e c il  H e f te l .
M ic h a e l  O . M y e rs .
P a t r ic ia  S chroeder.
S t e p h e n  J . S o lar z .
C h a r le s  H . W il so n .
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REP. JAMES M. HANLEY’S SUPPLEMENTAL VIEWS ON 
VETERANS PREFERENCE

I am disturbed that the committee accepted Representative Schroe- 
der’s amendment to H.R. 11280, significantly modifying veterans’ 
preference. I believe that this amendment, offered as an administration 
“compromise,” dealt a possibly fatal blow to final passage of this leg
islation. I am pleased that the President has placed a high priority on 
revamping our rather antiquated civil service system. IIo\yevcr, much 
of this “ reform” is to the detriment of the veteran. This is, at best, a 
dubious tack for the administration to take.

During full committee consideration of this bill, I offered an amend
ment that would have essentially retained present veterans prefer
ence laws. Unfortunately the administration’s views prevailed and my 
amendment was defeated.

As presently drafted, H.R. 11280 would allow veterans to use their 
preference rights one time within 15 years following discharge and 
would limit the retention preference to the fii'st 8 years after appoint
ment to a position in the competitive service.

This bill takes a tremendous step backward from this Government’s 
long-standing commitment to veterans relating to the preference in 
hiring in the Federal Government.

Congress first addressed this problem in 1865 when it passed legis
lation giving special consideration to disabled war veterans. In 1944, 
the Veterans Preference Act passed Congress with one dissenting vote 
and has since been the basic Federal law regarding veterans preference 
in Federal employment.

I think that President Franklin Delano Roosevelt best explained 
the rationale for veterans preference when he stated:

I believe that the federal government, functioning in its 
capacity as an employer, should take the lead in assuring 
those who are in the armed forces that when they return 
special consideration will be given them in their efforts to 
obtain employment. It is absolutely impossible to take mil
lions of young men out of their normal pursuits for the pur
pose of fighting to preserve the Nation, and then expect them 
to resume their normal activities without having any special 
consideration shown them.

During the debate on this issue the point was continually raised 
that veterans preference does great damage to women and minorities 
seeking Federal employment. This is the kind of argument that is 
bound to generate instant support for change, and if in fact this were 
the case. I ŷould be the first to offer such a change. However, the 
empirical evidence does not support this argument.

I think we must carefully evaluate the General Accounting Office re
port Veterans Preference and A'p-portionment v. Equal Employment
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Opporttmity, issued on September 29, 1977. A General Accounting 
Office official, testifying before the Subcommittee on Civil Service on 
his agency’s recent study of the impact of veterans preference on the 
hiring of minorities and women, commented as follows:

In eight of the 44 registers we examined, the potential for 
minority job candidates to be certified increased when prefer
ence was excluded. On 15 register tliere was a decrease. 
Twenty-one i-ogisters shoAved no change in minority represen
tation w’hen preference was excluded. In 32 of the registers 
the change involved only one individual. So, we found it diffi
cult to come to a conclusion about the impact of veterans pref
erence on minority employment.

It is safe to say that after careful examination of registers, the 
General Accounting Office was unable to support the claim that vet
erans preference is a significant obstacle to minorities, and in fact 
shows that veterans preference helps minority candidates tAvice as 
often as it harms them.

I am ple-ased that a provision relating to tlie disabled veteran, that 
was included within my amendment and in the administration’s 
amendment was adopted by the committee. This provision would per
mit a disabled veteran, with a 30 percent compensable service-con
nected disability to be eligible for a noncompetitive appointment. 
Presently a disabled veteran would have a disability of 50 percent or 
more. This will e.ase the path for niany veterans, with significant 
disabilities who are seeking Federal employment.

However, even with tliis provision for the disabled veteran, it must 
be noted that these revisions in veterans preference will have a drastic 
effect on Vietnam era veterans beginning in 1980.

I am providing the following table which shows a year by year 
breakdown of the number of nondisabled Vietnam era veterans who 
would lose all rights to veterans’ preference upon enactment of H.R. 
11280.

N u m b e r o f 
Vie tn am  era 

Y e a r veterans los- 
preference ing p re f- 
term inales erence

N u m b e r who 
served in 

V ietn am  
theate r

Year discharged from  service:
1 9 6 5 . . . : . . .  .................... ............................................................................. 1980 4 9 6,000 8 ,0 0 0
196 6 : _____................._________________________________________i98i 550,000 48,000
196 7   .  .............. .................................................... 1982 5 76 ,0 0 0  14 4 ,0 0 0
196 8  ____ ■ ..................................................... ............................................................. 1983 78 8 ,0 0 0  3 2 1,0 0 0
196 9  ■ ................................................................................1984 9 72 ,0 0 0  485,000
19 70 . . .  “ _________________ _________ 1985 1 ,0 4 3 ,0 0 0  560,000
197 1 ........................................................................... ............................... i986 995,000 504,000
197 2  _________ __________ _______ ____________ ___________ _________ 1987 8 70 ,0 0 0  300,000

T o t a l . . . __________________________ _________________________ _______ ______  6 ,2 9 0 ,0 0 0  2 ,3 7 0 ,0 0 0

As you can clearly see, by 1987, 6,290,000 Vietnam era veterans, of 
whom 2,370,000 served in the Vietnam Combat Theater, will lose all 
veterans’ preference opportunities currently provided in Federal em
ployment. This constitutes 70 percent of all such veterans and approx
imately 8'2 percent of those who actually served in the Vietnam Com
bat Tlieater.
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I would like to call your attention to another dramatic impact of
H.R. 11280 on nondisabled Vietnam era veterans who obtain Federal 
employment. I refer to th© limitation of preference in retention dur
ing reduction-in-force actions to 8 years from the date of initial 
appointment. To demonstrate this consequence, let us assume that two 
individuals graduated from high school in 1970. One individual enters 
military service and the other obtains Federal employment. Follow
ing honorable service in Vietnam, the veteran is discharged in 1972 
and returns home and obtains Federal employment in the same 
agency doing similar work as the other individual. In 1981, due to 
a reduction-in-force, the nondisabled Vietnam era veteran is not re
tained because his high school contemporary has 2 years seniority on 
the job.

Many of these reservations were also brought to my attention by 
Representative Ray Roberts, Chairman of the House Committee on 
Veterans’ Affairs and by Representative John Paul Hammerschmidt, 
the ranking minority member. In a letter sent to me on June 7, 1978 
they stated:

At a time when we are doing everything possible to bring 
about more jobs for Vietnam veterans, it is most unwise to 
now attempt to take away or severely limit the job prefer
ence to which they are now entitled. Earlier this year some 
Members of our Committee submitted statements to the Sub
committee on Civil Service in opposition to the administra
tion’s-proposed plan to limit veterans preference. We do not 
favor a change in the current law.

We are in complete support of your effort on behalf of all 
veterans, especially Vietnam veterans who will be most ad
versely affected by the proposed amendments to the Veterans 
Preference Act.

It is also important to note that a similar administration amend
ment on veterans preference was defeated during Senate Committee 
consideration of its version of the Civil Service reform bill. The 
Senate bill, therefore, retains veterans preference as it is now in the 
law.

In conclusion, I want to emphasize that the committee had the 
opportunity to uphold the integrity of the government by reaffirm- 
^ g  our commitment to give well-qualified veterans a preference in 
hirinjy. One cannot deny that this is a volatile issue and I feel that 
emotions rather than reason prevailed when the full committee con- 
SK^red this issue. We all heard how veterans preference hurt women 
and minorities, but the hard data to support that claim has yet to 
be pr^uced. In view of this crucial void of information, I think it 
would have been far wiser for the committee to have adopted my 
amendment and retained current veterans preference laws.

J i m  H a n l e y .
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SEPARATE VIEWS OF PAT SCHROEDER ON LABOR
MANAGEMENT

It is not often politic for officers in the executive and legislative 
branches to mention it, but there are millions of worker's in the private 
sector (ranging from $200 per hour consultants to $3 per hour custo
dians) who, but for the Federal Government contracting work out, 
would be Federal employees. These private employees are, of course, in 
jobs which have and are being created to perform work the P'ederal 
(jovernment needs performed without “creating more bureaucrats."

Nobody talks about the horrible things which would happen if such 
people were allowed to participate in political activities or engage in 
full collective bargaining. They already have such opportunities. I 
have yet to see anyone propose that sudh opportunities be abolished. 
Things have not been so horrible.

The executive branch, which claims it needs so much management 
“flexibility” in labor-management when it comes to its own employees, 
is perfectly happy day in and day out not only to contract with private 
companies whi(^ don’t have such management “ flexibility” and face 
situations in which employees in such companies have opportunities 
for all sorts of lalxtr actions. The executive branch also enforces 
through its various agencies this same so called labor-management “ in
flexibility.” So much for the horrors of collective bargaining.

This same executive branch has been known, at times, to deal with 
more accommodation with companies headed by people active in its 
own political party than with those with other views and, indeed, to 
appoint people from firms which contract with the Government to po
sitions in the Government. So much for there not being politics in the 
executive branch.

So much for equity.
P a t  S chroeder .
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I support and endorse H.E. 11280 as approved by the comimittee. I 
voted in support of reporting the bill to the House. I rehictantly ac
cepted certain provisions which weakened the labor-management sec
tion of the bill, and—I was constrained to propose the inclusion of a 
new title IV to the bill reforming the Hatch Act. My colleagues on the 
committee indicated their support for my views by a roll call \ ote of 
13 to 10.

In my judgment, there is no greater priority for Federal employees 
than broadening the extent to which they may participate in political 
activities while strengthening protections to both the public and em
ployees against coercion and improper political activities.

Althoug'h both the Committee on Post Office and Civil Service and 
the House have already approved this legislation, I took this unusual 
action because it is becoming increasingly unlikely that the other body 
Avill act upon this legislation this year. House approval of title IX  will 
thereby insure that Hatch Act reform is at least considered by con
ferees—should this legislation reach that point.

Many Members of Congress and other interested parties expended 
considerable energy in meeting the concems of employee organizations 
as Avell as the administration in moving this important legislation 
through the House last year.

The administration unwisely opposes the inclusion of this title with
in the context of civil service reform. I believe that the issue of full 
political participation for Federal employees and protection of the 
public interest should be addressed here and now.

Inclusion of Hatch Act Reform in civil service reform does not make 
the federal civil service subject to politicization. This argiunent Avas 
rejected overwhelmingly by the House twice—during the 94th and 
95th Congresses.

Inclusion of Hatch Act Reform does not constitute a “burden” on 
civil service reform legislation. C'ivil service “ reform” and Hatch Act 
Reform are inextricably interrelated. Each insures that the people’s 
business—the business of our Government—is conducted in a fair and 
impartial manner.

Inclusion of Hatch Act reform in this bill is not as untimely as the 
administration would like the Congress to believe. There can be noth
ing more “timely” than providing Federal employees with the right to 
full participation in the political process of our Nation.

I urge my colleagues to demonstrate their support for Hatch Act 
reform in the context of this legislation as they have on earlier occa- 
sions—to strike a blow for justice, equity, and good government—by 
joining me in resisting the efforts of those who would further deny the 
unfulfilled dream of first class citizenship to Federal employees. The 
time for reforming the Hatch Act is now.

W i l l i a m  L. C la y .

ADDITIONAL VIEWS TO H.R. 11280
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SUPPLEMENTAL VIEWS BY HON. PATRICIA 
SCHROEDER

Our committee has just gone through one of the longest markups 
in its history in producing H.R. 11280. The administration's plan and 
dozens of amendments representing the expertise of my colleagues 
have been considered. Nearly every issue in civil sei-vice law has been 
discussed, if not beaten to death, hy us. Tlie bill is well directed and 
on the right track.

I introduced three amendments which were accepted by the com
mittee and upon which I w’ould like to ax;ld comment. These amend
ments modify veterans preference, enlarge whistleblowing protec
tions, and modify present dual compensation laws.

VETERANS PREFERENCE
My amendment makes three changes in the administration’s pro

posed changes in present veterans preference law. The amendment 
was approved by a 16 to 9 vote, as a substitute for Congressman 
Hanley’s amendment to retain most of the present law.

My amendment first alters the administration’s proposal to reduce 
Dresent lifetime veterans preference to 10 years following discharge 
>y permitting one time use of veterans preference in successful com
petition for a permanent job in the 15-year period after discharge. 
This change will include all veterans discharged since the Vietnam 
era began (August 5,1964) imder the new veterans preference policy.

Vietnam era veterans will have a better crack at Federal jobs under 
this amendment. We know for a fact that veterans preference has 
Avorked well in assisting veterans in obtaining Federal jobs; 50 per
cent of the Federal ŵ ork force, versus 25 percent of the national work 
force, is veterans. But lifetime veterans preference has not w’orked 
well: The 8 million Vietnam era veterans—nearly one-third of the 
27 million total veterans—only hold 9.6 percent of the Federal jobs 
which veterans overall have obtained. This isn’t because Vietnam era 
veterans don’t want Federal jobs, it is because, even ŵ ith preference, 
they cannot compete with the more experienced, older veteran with 
lifetime preference of his own.

The one time use aspect of this part of my amendment is an idea 
that has been adopted by some states, including Colorado, New York, 
and Oregon, with little repercussion. Only one-third of veterans ever 
seek to use preference more than once. Moreover, multiple preference 
can only be used again by a veteran w’ho seeks a job on an another regis
ter, rather than for promotion in his oŵ n agency. This thŵ arts those 
who are ŵ orking their way up the promotion ladder of such agency.

The second part of my amendment replaces the administration pro
posed protection against layoffs (retention preference)—three years
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plus a time equal to length of military service—by a flat 8-year period 
after beginning a permanent Federal job. Following that period the 
veteran would have job retention equal to that of non-veteran co
workers : that is, on basis of length of service and quality of perform
ance. Under present law veterans have lifetime retention preference 
and “bumping rights” over non-veteran employees.

Lifetime veterans preference cuts against younger veterans, too. The 
older veteran with more time in service always has a higher preference. 
Young veterans get bumped (although not as fast as non-veterans) in 
any major reduction in force.

Moreover, a supervisor doing hiring is not going to hire a veteran 
with a higher amount of preference than himself, if it can at all be 
helped. For the rest of his career he faces the possibility that he, rather 
than his subordinate, will be out in the street after a reduction in force.

Present law permits veterans with a 50 percent or more disability 
eligible for non-competitive appointment to Federal jobs. My amend
ment reduces this requirement to 30 percent. This doubles this disabled 
veterans pool to 996.000. Along with the provisions of the administra
tion bill which retain present lifetime 10-point veterans preference for 
our 2.2 million disabled veterans, and the reduction of numbers of gen
eral 5-point veterans pool, far greater opportunities for Federal em
ployment for those who have suffered the most in serving our Nation 
will be present than are now.

I f the intention of veterans preference—to provide readjustment 
and to provide special assistance to disabled veterans—are to once 
again thrive, my amendments must stay in this bill.

WHISTLEBLOWING PROTECTION

Right now, a Federal employee who “blows the whistle” (sometimes 
even to a congressional committee) on activities at his agency which 
are a violation of law, mismanagement, abuse of authority, waste of 
funds or a danger to the public may be more likely to bet harassed or 
fired than praised or rewarded. There is no effective means other than 
drawn out administrative and court proceedings for a whistleblower 
to set things right. We all lose when reasonable and constructive criti
cism of agencies by those who know them best is stifled.

My amendment to H.B. 11280 enhances the ability of the Special 
Counsel at the Merit Systems Protection Board to protect whistle
blowers from reprisals by other agency personnel. It also increases the 
clout the Special Counsel has to assure that proper corrective actions 
are taken to prevent further reprisals.

My amendment also enlarges the scope of matters which may be dis
closed. The administration proposal only permitted public disclosure 
by a whistleblower of violations of laws or regulations. My amendment 
permits, with the proviso that all matters of national security or pri- 
A'acy be pursued within Government, that a whistleblower may disclose 
misrnanagement, abuse of authority, waste of funds, and danger to 
public health or safety. Matters in such categories (for example, an 
agency’s purchase of 10 cent bolts for $8 a piece) may not violate any 
laws, but certainly the public should have an opportunity to hear about.
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If we in Confess are going to act as effective checks on excesses in 
the executive branch, we have to hear about such matters.

I want to thank Congressmen Hanley, Lehman, and Gilman for 
their assistance in its development, and especially thank Congressman 
Hanley for his amendment to it during committee markup which adds 
to the effectiveness of the Special Counsel in assuring that in whistle
blower situation proper corrective actions are taken by agencies.

DUAL COMPENSATION OF RETIRED MILITARY PERSONNEL WORKING FOR THE
FEDERAL GOVERNMENT

My amendment to limit the total compensation for future retired 
(non-wartime disabled) military personnel holding Federal jobs to 
Executive Level V (now, $47,500 per year) was adopted by the com
mittee by voice vote.

There are now an estimated 2,000 retired military officers working in 
the Federal Government who draw combinations of military retired 
pay and Federal salaries amounting to $50,000 to $80,000 per year. Such 
people have created the bad connotation of the term “ double dipper” , 
and the vast majority of retired military personnel, with $200 to $300 
per month pensions, low level civil service jobs, and total incomes at 
about the U.S. average have suffered by this connotation. Military offi
cers who stay in the military also are affected by those who do not: 
Those who stay have their pay capped at Executive Level V.

The present dual compensation law, with its exceptions and its dis
tinctions, makes any debate on this matter a burdensome task. The 
President’s Commission on Dual Compensation earlier this year sug
gested many changes in the present military retirement system. Al
though these suggestions have yet to be proposed to Congress, when 
they are, I believe that my amendment, which eliminates many of the 
problems we have faced reaching the real issues, will help us have the 
considered debate these issues deserve.

P a t  S chkoeder .
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H.E. 11280 as reported out of the Post Office and Civil Serv’̂ ice Com
mittee is a major step toward the enactment of significant civil service 
reform. The bill is proof that the administration and the Congress are 
seriously addressing the problem of the public’s perception that the 
Federal Government is being staffed by underworked and overpaid 
employees who are insulated from the consequences of incompetence. 
While H.R. 11280 is not perfect, it goes a long way toward address
ing this problem. Although I do not agree with every action taken by 
the committee, there is no flaw in the reported bill which cannot be 
remedied by a simple floor amendment.

While I realize that some of the minority have attempted to label the 
committee’s action as a gutting of the President’s bill, I believe that 
characterization is motivated more by partisan politics than by respon
sible analysis. A comparison of the provisions contained in the re
ported bill, with those found in the administration’s bill, will show that 
the committee has preserved the thrust of the President's proposal and, 
on most of the major issues, has followed his recommendations. The 
following discussion of the major provisions of the bill should prove 
this point.

p r e s id e n t ’s p r o p o s a l

1. Reorganization of the Civil Service Commission
The committee accepted almost all of the President's recommenda

tions on this issue. Like the President’s proposal, the committee bill 
abolishes the Civil Service Commission and replaces it with two Fed
eral agencies. The Office of Personnel Management is to take over the 
administrative responsibilities of the Commission and the Merit Sys
tem Protection Board is to assume its adjudicative functions. In addi
tion, the committee bill paralleled the President’s proposal in that it 
establishes the Office of Special Counsel to protect whistleblowers and 
other employees who may be the victims of prohibited personnel prac
tices. Although the committee vested the Special Counsel with more 
power than the President proposed, this was done in a spirit of coop
eration, and only to further the common aim of restoring complete 
public confidence in the civil service system.
2. Disciplining and removal of employees

The administration proposal would have shifted the burden of proof 
on the employee in appeals from suspensions and dismissals and low
ered the evidentiary standard needed to sustain an agency action in 
such an appeal. The committee rejected these proposals on the grounds 
that they could lead to political abuses and the unjustified dismissals 
of some employees.

However, the committee did adopt the President’s proposal to objec
tify the standards for dismissal based on incompetence. The committee 
bill establishes a new performance appraisal system which provides

SUPPLEMEXTAL VIEWS OF MR. SOLARZ
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that an employee whose performance is determined to be unacceptable 
in a specified critical area of his or her job can be more easily ter
minated. The committee also agreed with the administration that 
existing adverse action appeals for “ reduction in rank” was too vague 
a concept to be properly enforced. The committee, therefore, followed 
the administration’s recommendation and eliminated this appeal right 
which has limited the flexibility of agencies to assign employees to 
positions and duties for which they are best suited and most needed.
S. Tetcram Preference

In this area, which is considered vital by the President, the commit
tee adopted an amendment, sponsored by Congresswoman Schroeder 
and supported by the administration, which would modify the existing 
veterans preference to target the benefit on those who need it the most: 
disabled vetearans and Vietnam Veterans. The amendment, which 
would eliminate the lifetime preference now given .to non-disabled 
veterans and remove one of the major obstacles to the recruitment of 
women to senior positions in the civil service, passed despite the over
whelming opposition of the minority members of the committee.
4. Merit pay

The committee agreed with the Presidert’s proposal but modified 
it somewhat. The administration bill called for the establishment of a 
new pay system for employees in grades GS-13 through grades GS-15. 
Under the administration's proposal, these employees would not be 
entitled to annual pay comparability increases and would no longer 
receive automatic step increases based on longevity of service. The 
committee agreed with the principle behind the President’s proposal 
and eliminated step increases for Federal supervisors and managers 
and provided that such periodic adjustments be made solely on the 
basis of performance. However, the committee refused to eliminate 
the comparability increase for these Federal employees. It was felt 
that comparability was one of the cornerstones of the Federal pay sys
tem and that it should not be tampered with until there w*as niore 
evidence that merit pay would contribute substantially to the efficient 
operation of Government.
5. Research and Demonstration

The administration bill would have given the Office of Personnel 
Management the authority to carry out demonstration projects during 
which specific Federal laws could be waived. The committee agreed 
with the administration that more experimentation and research was 
needed in public management and gave the 0PM the powers it wanted 
to conduct demonstration projects. Plowever, the committee felt that, 
given the broad powers granted to 0PM under the section, there was 
a need for congressional oversight to protect tlie rights of employees 
and the integrity of government. The committee, therefore, amended 
the proposal so that all plans for demonstration projects be submitted 
to the Congress and be subject to disapproval by either House of Con
gress if a resolution of disapproval is adopted by either House within 
GO days. Given the fact that the original administration proposal 
would have permited the 0PM to waive any Federal law. including 
criminal statutes and those regulating the political activities of Fed
eral employees, the safeguard proposed by the comittee is a very mod
erate one.
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6. Labor Management
Although much has been said and written on this issue, the com

mittee bill does not fundamentally differ from the administration pro
posal. The current major limitations on collective bargaining are 
maintained. The statutes making it illegal for Federal employees to en
gage in strikes, work stoppages and slowdowns were left unchanged. 
The committee bill also continued the existing prohibition against the 
agency shop and provided that such matters as pay and fringe benefits 
be excluded from collective bargaining.

The committee did, however, make some significant changes in the 
President’s proposal. It provided that the program be administered by 
a truly independent Federal Labor Relations Authority (FLRA), 
whose members could be removed only for cause, and whose decisions 
would be subject to judicial review. The administration proposed that 
the members of the FLRA serve at the pleasure of the President and 
that their decision not be subject to judicial review. In addition, the 
committee broadened the scope of bargaining to include a limited num
ber of non-compensation items.

Although the changes made by the committee in the President’s 
labor-management proposal were significant, nothing the committee 
did would drastically change the nature of labor relations for Federal 
civil service employees. Such employees would still have substantially 
fewer collective bargaining rights than either Postal Service employees 
or private sector workers. In the area of labor-management, the com
mittee adopted the President’s incremental approach, but added some 
additional provisions which the President did not want included at 
this time. As a result, I believe it is fair to say that the administration 
got 85 percent of what it wanted in this area and that there are no pro
visions in the committee’s labor-management section with which the 
administration could not live.
7. Senior Executive Service

This is the one Administration which the committee did drastically 
change. The President’s proposal would have established a new Senior 
Executive Service for managerial positions now classified as GS-16,17, 
or 18 of the General Schedule or level IV  or V of the Executive 
Schedule. Members of the Senior Executive Service would have less 
job security than other Federal employees in that they would have no 
right to appeal their transfers and would be subject to a review system 
similar in many ways to the one now used to judge Foreign Service 
Officers. Individuals who failed to meet the standards of the review 
system would be reassigned to non-Senior Executive Service positions 
with no loss of pay. In return for this slight increase in job insecurity, 
members of the Senior Executive Service would receive greater promo
tional opportunities and be eligible for professional and monetary 
awards.

The Senior Executive Service enjoyed substantial support from the 
majority members of the committee. However, during the considera
tion of this section of the bill, the committee adopted a crippling 
amendment offered by Congresswoman Spellman and supported by 
some members of the majority and all of the minority members voting. 
Under the Spellman Amendment, the Senior Executive Service pro
gram would be converted into a two year experiment to be conducted
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in three agencies. If, after the two years, neither House of Congress 
disapproved the program, the Senior Executive Service would become 
permanent and governmentwide.

Despite my respect for the Congresswoman from Maryland, I believe 
the adoption of her amendment was unfortunate action. It is unwise to 
introduce major government programs as experiments. The extension 
of this concept to other programs would transform the Federal govern
ment into one big social science laboratory more concerned with ex
periment evaluation than with the delivery of service.

In addition, the introduction of the Senior Executive Service as an 
experimental program would doom the fate of the program. To a large 
extent the success of the Senior Executive Service will be determined 
by the ability of the program to induce Federal executives to volun
tarily convert their civil service positions to less secure Senior Execu
tive Service positions. If the insecurity of those positions will be fur
ther increased by the possibility that the program will be entirely 
eliminated in two years, it is extremely doubtful if enough civil serv
ants will join the program to permit its effective implementation.

Furthermore, the main motivation behind the Spellman amend
ment is the groundless fear that the Senior Executive Service will po
liticize the civil service. Anyone who reads the provision of the bill 
establishing the Senior Executive Service will realize that there are 
sufficient protections in the bill to prevent the Service from becoming 
a political arm of the President. The President’s original proposal 
provided that no more than 10 percent of all Senior Executive Service 
positions may be filled by non-career employees. To this provision, the 
committee added the requirement that the percentage of employees in 
the Senior Executive Service within an agency may not exceed the 
higher of 25 percent or the percent of such positions in the agency as of 
date of enactment of this legislation. Finally, to completely eliminate 
the possibility of political purges within the Senior Executive Service, 
the committee agreed to an amendment offered by myself which re
quires that at least 70 percent of all employees in the Senior Executive 
Service at any one time must have at least 5 years of Federal service. I 
am convinced that these provisions combined with continuing congres
sional oversight will be sufficient to prevent the politicization of the 
Senior Executive Service.

In summary, it is my belief that the Senior Executive Service is a 
sound and sensible proposal which carefully balances the need to bet
ter enable the democratically elected political leadership of this coun
try to implement its programs and policies while insuring the fair and 
non-partisan administration of our laws. The Service would increase 
the flexibility of the President and his appointees in making personnel 
assignments so as to make sure that their initiatives are not stifled by 
incompetent or imsympathetic high level personnel. However, while 
increasing the administrative power of the President, as drafted by the 
committee bill, the Senior Executive Service would maintain sufficient 
safeguards to protect the career members of the Service from political 
coercion or manipulation. It is therefore, my hope that when the bill 
reaches the floor of the House the Spellman amendment will be deleted 
and the President’s proposal for a Senior Executive Service be rein
stated with the few strengthening amendments adopted in committee.
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COMMITTEE ADDITIONS

As has been reported extensively in the press, the committee dur
ing consideration of the President’s proposal attached to the bill the 
provisions of two bills which had already passed. Although the com
mittee’s action has been publicly interpreted in various ways, I do not 
see the attachinar of either the Clay bill to reform the Hatch Act, or the 
Firefighters bill, as an attempt to embarrass the President. Instead, I 
believe that both actions should be viewed as part of the time honored 
legislative strate;^ of forcing a vote on a controversial issue by attach
ing it to a bill which is likely to pass.

It is also important to note that as far as the substance of the issue 
is concerned, the committee has no reial differences v̂ith the President. 
The reform provisions which Avere attached to H.R. 11280 are fully 
supported by the President who has re.peiatedly called for their 
enactment.

The committee’s dispute on this issue is with the Senate and not with 
the. President. For over a year the Senate, has refused to act on H.R. 10 
which passed the House overwhelmingly by a vote of 244r-164. In 
placing the Hatch Act refoirn provisions in H.R. 11280. the committee 
is attempting to insure that they will at least be considered by the 
Senate. If the House sustains the committee’s action on this issue, it is 
my hope that the Senate will at least schedule a vote on this vital leg
islation. However, if the Senate remains intransigent on this issue, the 
House is not bound by its position. Rule 28, clause 28(b) of the Rules 
of the House of Representatives permits the House to instruct its con
ferees, sihould they fail to reach an agreement. Thus, even if the House 
includes the Hatch Act in H.R. 11280. it can later bow to the will of 
the Senate, over the objections of its conferees, should it choose to do so.

As for the committee’s action on the Firefighter’s bill, it should be 
noted that this legislation has passed both the Senate and the House 
twice. The bill reduces the number of work hours for. Federal fire
fighters to bring them in line with municipal firefightei-s and reduces 
theii' pay by an appropriate amount. I believe the Presiident was mis
taken in vetoing this bill and should reconsider his position. However, 
even if the President remains adamant in his opposiition to the bill, I 
believe he would consider the enactment of this legislation which only 
affects 11,500 employees to be a small price to pay for comprehensive 
civil service reform.

In summa^, I believe that the committee bill represents a victory 
for the President. With the exception of the Spellman amendment, 
which I hope will be deleJted on the floor, the President has received 
sutetantially most of w'hat he wanted on civil service reform. The com
mittee also attached t\ro bills which it considers priority items to the 
President’s bill, but neither addition need endanger the ultimate pas
sage of the President’s proposal. It is, therefore, unfortunate that some 
members of the minority, in a predictable display of partisanship, 
have attempted to characterize the committee’s action as a defeat for 
the President. Feigning support for the administration, they have 
exaggerated disagi-eements and created the illusion of divisions where 
none really existed. It is my liope when my colleagues look past the 
political rheitoric to the substance of the bill, they will realize that they 
and the President were well served by the committee’s actions.

S t e p h e n  J. S o la r z .
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H.R. 11280 is a comprehensive bill with a noble ob|ective, to “ re
form" the civil service sŷ -'tem. It presented to the committee and to me 
a serious chalK'nge which I was prepared to meet when the bill was 
submitted on March 3,1978.

Yet I was compelled to TOte ag îinst the bill because I believe it is 
fatally flawed; it will open the door to politicization.

Cleaning up and streamlining the oiierations of the Federal Govern
ment is a worth}' goal, an effort I supix>rt fully. Citizens sihould not 
have to wade through layei-s of bureaucracy to get their questions 
answei’ed. to track down their social security check, or understand our 
tax laws. Government should be imderstandable; (^vernment should 
be accessible. Government should not be a bureaucratic monolith im
possible to cope with. Government should be responsive with decisions 
based on justice, not on political intrique or pressure.

Pursuant to the goal of developing a sound bill, I participated in 
15 hearings, 12 in the Congress and 3 in Agency headquarters here in 
Washington, ajul 10 days of markup. Additionally, I personally held 
3 “town meeting's*- in my district to hear the views and suggestions of 
the citizens of the 'Washington area, Federal employees and nonfederal 
employees, individuals probably most familiar mth the operations of 
the Federal Government.

The most persistent thread in the comments we heard from rank- 
and-file workers was that various provisions of this bill were a threat 
to the morale and structure of a nonpartisan, professional civil serAdce 
system.

On February 27. 1978.1 introduced H.R. 11165 which contains sev
eral sti-ong provisions that would make innovation possible but insu
late the Federal Govei-nment against a spoils system. During the com
mittee markup, after discus.sing these provisions with Civil Service 
Commission officials and other witnesses during the hearings, I at
tempted to get the safeguards embodied in my bill into H.R. 11280. 
Most were rejected.

I am dismayed that this committee has apparently articulated the 
thesis that politicizing the system is essential, in fact, is the centerpiece 
of a responsive and revitalized government. In fact, it was said of my 
amendments to prevent politicization that some would be a “body- 
blow” to the bill.

I am afraid that in the name of “civil serv'ice reform” the House 
Post Office and Civil Service Committee has developed “civil service 
chaos.-’ "ViTiile the bill has some sound provisions, many elements which 
would have made it a time landmark for good government are lacking. 
My primary fear is that this bill will begin a slow unraveling of our 
merit system, a system that insures the impartial administration of 
our laws. This conclusion is inescapable: this bill opens the door for 
the i>oliticization of the civil service system.

DISSENTING VIEWS BY MR. HARRIS

(393)
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A n  O p e n  D oor  f o r  P o l it ic a l  M a n i p u l a t i o n

SENIOR EXECUTIVE SERVICE

The committee’s adoption of an amendment to implement the senior 
executive service in three agencies over a 2-year peri^ is an appropri
ate go-slow approach. HoAvever, the senior executive service, while 
meritorious in purpose in many ways, will allow too many career jote 
to become political because of a fundamental flaw in the way appoint
ments can be m̂ ade. Currently, there are important safeguards and 
procedures that keep tlie designation of career and political positions 
at the high levels of Government quite distinct. Congress decides which 
jobs will be filled by political appointees at executive levels. For those 
GS-16,17 and 18 pay grade levels, the President can designate which 
jobs should be political 'according to clear standards.

I offered a substitute to title IV, the senior executive service, which 
would have made the SES a career service only. My substitute failed. 
If the President Avished to designate certain jobs at these levels to be 
filled by political appointees, the duties of the job would have had to 
meet certain standards prescribed in law, such as engaging in the ad
vocacy of Administration programs or serving as a confidential as
sistant to a political appointee.

Under this bill, although there is a numerical limit on the number 
of jobs that can be filled by political appointees, this limit has no 
relationship to the responsibilities of the job. Thus, the head of a 
division handling grants, contracts, or tax returns can be a political 
appointee. By adopting my substitute, Congress would have been 
exercising clear controls over which positions are filled by career in
dividuals and which by political appointees. And it would have pro
vided that the type of appointment—career or political—would be 
determined by the responsibilities of the job, not an arbitrary 
agency—or government-wide “magic” number.

EXCEPTING POSITIONS FROM THE CAREER SERVICE

Similarly, my amendment to provide clear criteria for excepting 
positions from the career competitive service for all general schedule 
jobs would have insured against manipulation of jobs. Under the cur
rent law, which this bill does not change, the President can put a 
“competitive service” position in the “excepted service” (individuals 
not hired by competitive examinations and appointment) by only 
determining that “conditions of good administration warrant” this 
action. There are standards in regulations which can be changed any 
time. My amendment would have firmly fixed strong standards in 
law.

We have heard too many stories of a “buddy system” and end runs 
around the merit system, stories of jobs being “moved” from a com
petitive hiring designation to excepted to accommodate a favored 
candidate. There is room and there is a need for non-competitive 
positions in the executive branch, but there should be strong controls. 
My amendment, which was defeated, would have provided these 
controls.
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POLITICAL INFLUENCES IN PERSONNEL ACTIONS

The section of the bill on merit employment would ha\e been 
strengthened had the committee adopted my amendment to clearly 
bar unwarranted political recommendations in 'hirings, promotions 
and other personnel actions. Under my amendment, political recom
mendations from Members of Congress, their staff, White House of
ficials, and political appointees in the executi\ o branch would have 
been explicitly prohibited. The notion that elected and other political 
officials ought to “determine who gets what jobs” in the career merit 
system is simply wrong. Some argue that it is a “ fact of life.” If so, 
it is wrong. It is time to stop winking at it. I f we are going to have 
true civil service reform, then we must get politics out-^nce and for 
all. It has not been that long since the very foundations of our Gov
ernment were almost pulled out from under us by inside political 
manipulation. My amendment would have greatly improved this bill.

The bill allows the new Office of Personnel Management to delegate 
to agencies various personnel functions, such as examining, hiring 
and promotions. While allowing agencies to perform personnel func
tions previously centralized in the Civil Service Commission may 
speed up these procedures, I am concerned that here again the flood
gate may be opened for improper political influences. This is why I 
offered an amendment to require that every chief personnel official be 
a career employee. I cannot see any reason why a personnel official, 
clearly performing an administrative function, should ’be a political 
appointee. This was another effort to keep politics out of the merit 
system; yet the committee rejected the inclusion of this provision.

AN IMPARTIAL MERIT SYSTEM PROTECTION BOARD

The bill establishes a new Merit System Protection Board to handle 
alleged violations of civil service rules and regulations. I believe the 
composition of this Board would have been strengthened by the re
quirement that one member be from the career ranks of the Federal 
Grovemment as I proposed. As it stands, these three political ap
pointees, can be the former board chairman of a corporation or the 
former head of a campaign. While the bill rightly insures a political 
■mix, I believe that a career employee could have provided an impor
tant career employee perspective in the Board’s proceedings.

Similarly, the selection of the chairman of the Board is faulty since 
the bill provides that “the President shall from time to time desig
nate one of the Board members as the Chairman of the Merit System 
Protection Board.” My amendment, which was defeated, would have 
required the Board members to elect a chairman every 2 years. Under 
the bill, the President can choose one chairman, and the next month 
choose another. This, I believe, is a loophole that can lead to political 
shuffling and reshuffling.

CLEAR RESPONSIBILITT AT THE TOP FOR THE MERIT SYSTEM

Under the bill submitted by the administration, the delegation of 
personnel administration caused me great concern. The bill allowed
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the President to delegate responsibilities to the Director of the Office 
of Personnel Management who in turn could delegate to agencies. 
The General Accounting Office could investigate violations of the 
merit system if requested by Congress. The special counsel could in
vestigate complaints and the Board could hear them. But the bill 
■was very fuzzy as to who in fact was responsible—where did the 
buck stop ?

I offered several amendments which were accepted that make it 
clear that the Director of the Office of Personnel ^Management is the 
individual responsible for compliance with civil service laws and 
procedures. Thus, for example, if an agency adopts a liiring proce
dure that gives favoritism to certain applicants, 0PM cannot “get 
off the hook” by saying the agency was in charge. 0PM cannot turn 
a blind eye. 0PM is responsible for seeing that merit system prin
ciples are enforced and that corrective action is taken Avhen violations 
occur.

EMPLOYEE EIGHTS AS PRIVATE CITIZENS

I continue to believe that employees should be able to engage in 
voluntary political activities as private citizens’ and I helped draft 
H.R. 10, which would revise the current Hatch Act prohibitions on 
those rights. However, I do believe it is wrong to tie those revisions 
to a legislative vehicle that opens the door to politics within the 
system. The Hatch Act has never protected employees froni on-the- 
job political pressures; a strong, impartial merit system provides that 
protection. But this bill severely weakens many of those protections.

OPEN AVENUE OF COMMUNICATION FOR OPM AND THE BOARD

I am pleased that the committee adopted my amendments to allow 
both the OPM and the Merit System Protection Board to express 
their views directly to Congress without clearance by another agency. 
Our committee has too often been frustrated by the Office of Man
agement and Budget’s stranglehold on agency statements to Congress. 
Under my amendment 0MB can make its views known; there is no 
barrier. But these agencies can express tlieir views on policies, answer 
questions directly, and present testimony to congressional committees 
without first getting their views cleared and la.undered by 0MB. This 
is a most important Government reform.

E m p lo y e e  Pa y : A ]\ Iixed  P i c t u r e

The committee adopted my recommendation that supervisory em
ployees in GS-13-15 grades continue to receive annual comparability 
adjustments. Keeping Federal pay rates competitive with those of 
private industry is a sound principle, established by the 1970 Federal 
Pay Comparability Act. Had we derprived employees in these grades 
annual comparability, I believe we would have violated the basic 
principle of our Federal pay system.

However, the committee did not accept my amendment that would 
have guaranteed true comparability. My amendment would have re
moved the loophole in the current law that has allowed Presidents 
of both parties to deviate from true comparability six times since
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1970. We understand the President will follow this unfortunate prece
dent again this year. The concept of comparability is negated if 
inherent in the law is an escape hatch allowing the President to 
thwart it.

The new merit pay system, to reward GS-13, 14 and 15 supervisory 
employees for performance on the job, is a worthy concept. How
ever. it would be a new system and I believe Congress needs to know 
in the futiire whether it is actually woi'king, w îether it is in fact 
improving performance. Thus, I am pleased that the committee ac
cepted my amendment to require the Office of Personnel Management 
to report in 3 years on whether it is working and how. My amend
ment requires 0PM  to show us in quantitative terms if it is achiev
ing the purposes set out in this legislation. It is my hope, for example, 
that we can determine that because of merit pay incentives, social 
security claims processing has been speeded up or decision-making 
on grants has been expedited and that such improvements are saving 
taxpayer dollars. My amendment also requires 0PM to recommend 
changes in the law to improve the new pay system. Instead of letting 
a program grind on interminably without close scrutiny, this amend
ment will provide a proper mechanism for a review in 3 years.

C 0NTE01.LING G o v e r n m e n t  G r o w t h

I am pleased that the committee has essentially incorporated my 
bill, H.R. 8332, which begins a process of curbing the growth of top, 
political appointive positions. There has virtually been no control in 
the growth of executive level positions in the Federal Government, 
since Congress has created them sporadically without any sense of 
overall planning or consistency. In fact, the Civil Service Commission 
is unsure of the exact number of executive level positions.

Creating a new Assistant Secretary position at executive level III 
or a Deputy at executive level IV may be justifiable. Yet we have the 
qjuestionable situation of the Administrator of the National Aeronau
tics and Space Administration at level II ($57,500) and the Adminis
trator of the GpTieral Services Administration at level III ($52,500).

Under my bill and the provisions added to H.R. 11280, the number 
of positions becomes fixed and the President is required to send to 
Congress a plan in 2 years for bringing some order and coherence to 
what is presently a hodgepodge.

Similarly, the committee has incorporated certain provisions of 
H.R. 5054 Avhich will bring some sense to the “supergrade sprawl.” 
This bill reaffirms the concept of a central supergrade pool and re
peals the many “extraneous” authorities outside the pool that have 
been enacted.

Both of these sections represent an attempt to have a Government 
that is controlled, orderly and rational.

I am concerned and will continue to oppose an amendment adopted 
on a A’o ice  vote to require the Office of Personnel Management to con
duct a study of the location of Federal agencies and a review of the 
possibility of relocating agencies out of the Washington, D.C. area. 
First, this is an inappropriate mission for the 0PM. Second, the 
amendment does not provide clear direction for the study by speci-
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fying the criteria that should be considered, for example, the effect' 
on employment or unemployment, the need for access to the President 
and Congress, cost to the taxpayer, environmental considerations, or 
delivery of services. Third, there is no apparent purpose or demon
strated need for the study. Another useless study will not improve 
govenunent ineificiency.

Despite these meritorious changes, the bill adds up to a minus—not 
a plus—for the Federal employee and the American taxpayer. This 
bill is an unfortunate chapter in the history of an impartial, non
political Federal Government. It may shake the very foundations of 
our merit system. It suggests that political affiliation is more impor
tant than competence. By creating cracks for political influence to 
seep into the system, it makes the argument more valid that Federal 
employees should be denied rights of citizenship in order to protect 
them. Should H.R. 11280 be enacted into law, protections for the em
ployee will be greatly diminished and the merit system will be placed 
in great jeopardy.

H e r b e r t  E. H a r r is  II.
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The underlying theme of the Republican members of the committee 
throughout the hearings and markup on H.R. 11280 has been the recog- 
nition that reform of the Federal civil service merit system is a desir- 

)tĵ  able and achieveable goal.
tijj. In transmitting his civil service reform legislation to the Congress, 

President Carter correctly pointed out that the system has serious 
laiv defects. “ It has become a bureaucratic maze,” he said, “which neglects 

merit, tolerates poor performance, permits abuse of legitimate em
ployee rights, and mires every personnel action in redtape, delay, and 
confusion.”

These are logical reasons for seeking civil service reform. We share 
the President’s concern for he is speaking not only for his own ad- 
ministration but for administrations, both Republicans and Demo- 
crat, before him.

If true and honest civil service reform can be written it must be 
done in a bitpartisan manner. Politicization of the Federal merit 
system is not in the public interest and any such effort under the guise 
of reform should be resisted and rejected.

We each reserve the right to differ on the various components of 
this legislation, and these individual comments will be found else
where in this report.

E dw ard  J . D e r w in s k i . 
G e n e  T a y l o r .
T r e n t  L o tt .
B e n ja m in  A. G ilm a n . 
J o h n  H. R o u s s e lo t .  
J a m es A. S. L e a c h . 
J a m es M . C o l l i n s .
T o m  C o rco ran .

SEPARATE VIEWS ON H.R. 11280
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This legislation offers the Members of the House an opportunity 
to objectively reform and reinvigorate a Federal civil service merit 
system that, during its 95-year lifespan, has. begun to show signs of 
immunity to effective management.

It needs to be emphasized that civil service reform is a non
partisan issue. Simply stated, civil service reform is good government. 
Honest civil service reform, however, can only be accomplished by 
rising above the demands of those who would use this legislation only 
in their special interest.

Unfortunately, the committee did not follow the righ road. The 
legislation wheeled off track and out of control. 'What started out as 
a bipartisan effort to write effective legislation degenerated into a 
blatant gutting of the bill by a majority of the majority who seemed 
bent on destroying the legislative centerpiece of their own President.

With studied deliberateness, these fractious Democrats made it clear 
they would march in stiff cadence to a divide-and-conquer beat. They 
displayed no interest in participating in reasonable and responsible 
discussion of the legislation. Evidence of that attitude unfolded when 
they lined up to oppose a routine motion to permit Civil Service 
Commission experts to comment and respond to committee questions on 
highly technical provisions of the bill. Fortunately, the motion to give 
all of our Committee Members the benefit of expertise utilized by 
other Committees of the House during the markup sessions carried by 
a single vote.

Undaunted by that temporary setback, members of the majority 
laid down a barrage of crippling amendments which placed responsi
bility for salvaging Civil Service reform squarely on Republican 
shoulders. It was a responsibility we welcomed.

With clear disregard for the administration’s strategy, the provi
sions of H.R. 10, the Hatch Act emasculation, were grafted to the 
bill. This power play from the Democratic side to curry the favor of 
Federal labor union leadership was a test of wills that graphically 
showed the split between congressional Democrats and the White 
House.

Continuing to salt the wound, this rebellious band then attached to 
the bill the provisions of H.R. 3161, reducing the basic workweek 
of Federal firefighters—a bill which President Carter had vetoed only 
a month earlier and returned to the Congress with a strong message of 
rejection.

In a further show of disregard for the administration proposal, the 
committee Democrats used as the original text for the labor-manage- 
ment relations title not the language offered by the President but a 
Clay-Ford-Solarz version of lal»r-management relations tailored to 
meet the special interest of the union hierarchy.

SUPPLEMENTAL VIEWS ON H.R. 11280

(400)
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In this title of the bill, the committee Democrats were just slightly 
less destructive. While the Republicans were the swing votes in 
eliminating the agency shop provision from the bill, the prolabor 
forces again took over.

The administration proposal was to codify the language of the ex
isting Executive order governing labor-management relations in the 
Federal sector. It has been an effective tool for good management 
under each administration since President Kennedy. When offered 
piecemeal during mark up, the President’s proposals were trampled 
in the rush of the committee Democrats to satisfy labor leaders to the 
detriment of both Federal rank and file employees and management.

Similarly, the title dealing with the senior executive service was 
diluted to the point where it was left meaningless. There is little in
centive or opportunity for the utilization of talented personnel in 
challenging job assignments when the application of the SES is limited 
to three agencies for a 2-year period.

The package that finally emerged from committee is a legislative 
fiasco. But beneath its burden of special interest fat it contains the 
muscle of sound civil service reform. We believe it can be salvaged 
if responsible action and leadership is displayed in the House.

Therefore, we urge each Member of the House to approach this 
legislation objectively and with the public interest in mind.

W hatever is enacted will be administered by both Democratic and 
Republican Presidents in the future. Shortsighted concessions to the 
voices of special interest is not serving the public.

The American public, through proposition 13 and a host of other 
indicators, strongly favors a Government more efficient and responsive 
to its needs. The taxpayers want Government reform.

E dw ard  J . D e r w in s k i .
T o m  C orcxjran.
J i m  L e a c h .
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Criticism of the civil service is nothing new. But today it is growing 
as more and more Americans become disenchanted with the cost, size, 
and inefficiency of bureaucracy, whether Federal, state, or municipal. 
Citizens doubt, with good reason, Government’s ability to deal effec
tively ŵ ith the issues of inflation, imemployment, housing, energy, and 
other areas. Increasingly skeptical of government’s claims to have the 
answers and resources to solve the problems facing our country, voters 
have rejected bond proposals and other initiatives to raise funds for 
local school systems and water projects, for example. They have 
strongly indicated a desire for less government, a trimmer bureaucracy, 
in other words, more value for their tax dollars. Proposition 13, over
whelmingly passed in California, is evidence that government reform 
is a priority item for the public.

In this atmosphere of widespread support for reform, it should have 
been possible for the Committee on Post Office and Civil Service to 
report a civil service bill which would make the system less costly and 
more responsive. However, the spirit of true reform has apparently not 
infected the majority of the members of the committee.

The Civil Service Reform Act of 1978 (H.R. 11280) is in shambles. 
Much of the real reform which existed in the ori^nal proposal has 
been diluted, by the committee’s actions in three major areas: addition 
of the Hatch Act repeal legislation, enlargement of union rights, and 
the serious weakening of veterans preference practices.

President Carter, to his credit, attempted to take one of the gov
ernment’s biggest bulls by the horns when he submitted H.R. 11280 
to the Congress. This legislation was a noble effort by the President 
to fulfill one of his most popular campaign promises—that is, reducing 
the size and cost of the Federal bureaucracy and introducing some 
measure of efficient, responsible management to the civil service system.

Republicans on the committee, and in Congress as a whole, endorsed 
the general thrust of the administration plan:

Increase the Government’s efficiency by placing new em
phasis on the quality of performance of Federal workers— 
insure that employees and the public are protected against 
political abuse of the system.

Unfortunately, the Members of the majority party serving on the 
Post Office and Civil Service Committee did not see fit to implement the 
Presiderit’s proposal. Rather, the majority has chosen to saddle H.R. 
11280 with a number of controversial, highly damaging amendments 
which make continued support by responsible Members difficult, if not 
impossible.

Certainly no amount of rhetoric can change the simple fact that the 
President’s original purpose is not served by attacking Hatch Act re
vision and dangerously expanding labor rights from those provided in 
the existing Executive Order 11491.

ADDITIONAL VIEWS
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The President’s message of ]\Iarcli 2, 1978, transmitting the legisla
tion to Congress was greeted witli cautious expressions of support by 
Republican Members who have traditionally been advocates of reform 
of the Federal bureaucracy and the civil service systcni. The Republi
c s  members of the Post Office and Civil Service'Committee were as
siduously courted by the President and high-ranking administration 
officials during hearings and markup of H.R. 11280. The campaign to 
sell civil service refoim was convincing and effective. Republican Mem
bers actively participated in hearings and often provided quonims 
for the markup sessions.

However, our cautious endorsement of H.R. 11280 could not with
stand the actions of some Committee Democrats in amending the bill 
to include radical changes in current labor practices in the Federal 
service and to add the i-epeal of the Hatch Act.

HATCH ACT REPEAL

The Hatch Act is vital to the protection of the individual liberty and 
integrity of Federal employees. Since 1939 the Hatch Act has effective
ly prevented the coercion of Federal employees into participation in 
partisan political activities under threat of career sanctions.

The potential for conflict between the role of an impartial public 
servant and that of a politically active private citizen is great. Since
1971, the Congress has I’ecognized this potential and has considered 
limiting the range of permissible political activities of Federal em
ployees in order to further the objective of a politically neutral civil 
serv'ice. There is little doubt that the public supports the concept of a 
civil service unfettered by political influence or favoritism.

Under the current Hatch Act. a covered employee retains the right 
to vote, to express a political opinion, to make political contributions, 
to engage in nonpartisan activity, and to participate in partisan ac
tivity if he lives in an area where a majority of the residents are subject 
to Hatch Act restrictions. Surely civil serv’ants can operate under these 
protections without feeling that they are “second-class citizens” totally 
without political rights or privileges.

Removing the safeguards which are now embodied in the Hatch Act 
would open the door for a return to the spoils system and the politi
cization of the civil service. To saddle civil service reform—a worthy 
goal—with the repeal of the Hatch Act. is to doom the I’eform effort, 
if not in the House then in the Senate.

We must examine where the push for the insertion of Hatch Act 
repeal is coming from and let this determination guide us in our 
decision not to strip the civil servant of every protection, leaving him 
bare to the power of the unions and certain political factions which 
would force the employee into political activity against his wishes— 
but essential to his survival.

The majority of Federal employees fear political coercion and dis
crimination far more than they desire the opportunity to run for 
political office and become involved in partisan political activities. 
Tying long-awaited Federal service improvements to ths blatant at
tempt to organize civil servants into a partisan political force can 
only further increase public distrust of Government and its bureau
cracy.
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L A B O R -M A X A G E M E X T  R E LA T IO X S

Title VII of H.E. 11280 would make serious changes in the long
standing policy of Federal labor-management. These are changes 
which we cannot support.

Commitments to Committee Republicans by the administration 
that the labor-management title would not go beyond current Federal 
labor practices as embodied in Executive Order 11491 were not kept. 
Instead, in an attempt to placate labor loyalists on the Committee, the 
administration agreed to certain ‘‘compromises” which far exceed 
the scope of Executive Order 11491.

It is, of course, impossible to predict with certainty the ultimate 
ramifications of a particular piece of legislation or a particular amend
ment. However, we must nonetheless consider all the possible conse
quences—unintended as well as those planned by the drafters of the 
legislation. From this perspective, we must view with alarm certain 
adverse developments that may well come to pass should tilte VII 
of H.R. 11280 become law.

It seems likely, if not certain, that tile VII would greatly increase 
the power of Government employee unions to the detriment of the 
public interest in the predictable and efficient provision of Government 
services.

Currently, Federal employees have the right to organize' and bar
gain collectively under Executive Order 11491, as amended. The labor- 
management provisions of H.R. 11280 dangerously expand the scope 
of bargaining beyond that established in section 11 of Executive 
Order 11491—

the obligation to meet and confer does not include matters 
with respect to the mission of the agency; its budget; its 
organization; the number of employees; and the numbers, 
types, and grades of positions or employees assigned to an 
organizational unit; the technology of performing its work; 
or its internal security practices.

Under the committee bill, only agency mission, budget, organization, 
internal security practices and number of employees are retained as 
exclusive management rights. Management is also reserved the au
thority to assign work and make decisions on “contracting out.”

The Federal employee unions will now have the right to negotiate 
such important issues as promotion policy, job classification and reduc
tion-in-force standards and procedures. As a sidelight, there are also 
provisions for negotiation of grievance and arbitration procedures.

It would be fair to conclude that it is not clear how the committee bill 
will finally affect the scope of bargaining in the Federal labor sector. 
It is clear, however, that the provisions of the Executive Order per
taining to bargaining have been effectively jettisoned.

The labor-management title of H.R.  ̂11280 moves Federal labor 
relations closer to those in the private sector which is not a parallel 
situation. In our opinion, this is a dangerous step. The competitive 
marketplace of the private sector is absent in Government employment. 
Funds from which wages, salaries and benefits are paid or extended 
to Federal employees come primarily from taxes. Expanding the 
right to bargain would give Government workers excess power and
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leverage which would inequitably subordinate the budgetmaking proc
ess to their interest and against the basic interests and well-being of 
American taxpayers.

In October, 1975, the Sacramento Bee printed an editorial admitting 
that the paper s earlier support for collective bargaining for public 
employees was wrong. The editorial went on to state that:

Government is not in a position to successfully bargain col
lectively. If a private business enterprise is faced with wage 
demands so unreasonable that it will be forced out of business, 
the private business can say no, even if it means a strike. But 
Government is different. Often unreasonable demands cannot 
be turned down by Government because the public cannot 
tolerate the loss of essential services.

We recognize the unique position occupied by Federal employees and 
the responsibility of the Government to provide fair pay, good work
ing conditions, and reasonable job protection. However, title VII rep
resents an abrogation of the duties and constitutional responsibilities 
of the executive branch and Congress. Title VII must be amended on 
the floor to incorporate into law the existing Federal employee labor 
relations program which has served both the public and the Federal 
employee well through four administrations.

In any legislation dealing with labor-management relations in the 
Federal service, priority consideration must be given to protecting 
the interest of the responsible, dedicated employee, the taxpaying 
public which provides and pays for the jobs, and all citizens in general.

It is our position that the current practice of veterans’ preference 
should not be removed or weakened. We feel strongly that the Con
gress and all Americans made a commitment to the veteran years ago 
that we must continue to uphold today. Veterans’ preference does not 
give an unfair advantage to veterans seeking Federal employment, but 
merely facilitates the hiring of well-qualified applicants whose careers 
have been interrupted or delayed because of military service.

The Federal Government should lead the way in providing job 
opportunities for men and women who have served our Nation in the 
Armed Forces, not take them away. H.E. 11280 contains provisions 
dealing with veterans’ preference in Federal employment which are 
a severe setback to veterans in the civil service and to those seeking 
jobs.

For our complete views on veterans’ preference, we refer you to the 
additional views of the several Members on this subject.

C O X CLU SIO N

The Federal Government now’ employs an estimated 2.8 million per
sons, in addition to the military. As bureaucracy has grown, initiative 
has been stifled and mediocrity rewarded. Still, there are thousands of 
competent, dedicated government employees at all levels ŵ ho are effec
tive in their jobs. These civil servants must be protected as the Con
gress attempts to evaluate and change the present system. American
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taxpayers must also be protected and their interest in good govern- |« 
ment furthered. This is what true civil service reform should 
accomplish. The bill reported by the Post Office and Civil Service i 
Committee fails in almost every instance. fl

It is difficult to make progress in reforming a 94-year-old system if 
in a short period of time and in a single piece of legislation. H.R. in 
11280, had it been considered in a responsible, nonpartisan manner ! 
could have been the first and most important step to making the civil -i 
service more responsive and cost-efficient. The committee missed the op- tj 
portunity for true reform—we hope the House will not make the same I 
mistake. .

J o h n  H. R o u s s e lo t .
J a m es  M. C o l l in s .
E dw ard  J . D e r w in s k i.
T r e n t  L o tt .
G e n e  T a y l o r .
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There is little doubt that during the 1976 Presidential campaign, 
President Carter successfully gained the image of being the “ anti- 
Washington” candidate. His promises to reorganize the Federal Gov
ernment were highlighted by frequent reference to the bureaucracy 
as bloated, wasteful and inefficient; and his message was that if elected 
President he would reorganize the Federal Government to make it 
more efficient.

The irony of civil service reform bill reported to the House by the 
Post Office and Civil Service Committee is that, taken as a whole, it 
will move the Federal work force in exactly the opposite direction.

There are several areas where the reported bill bears little resem
blance to the proposals initially advanced by the Carter administra
tion, including provisions that remove the current Hatch Act ban on 
political activity of Federal workers, provisions that greatly expand 
the power of Federal employee unions, and provisions that protect 
overpaid employees from being reduced in pay or grade.

It is not surprising that the committee greatly altered President 
Carter’s proposed legislation, given the fact that organized labor exerts 
an inordinate amount of influence—some would say dominant—over 
some of my colleagues on the committee.

INDIVIDUAL VIEWS

Some of the alterations the conunittee made to the bill, however, did 
not go far enough. The original Carter administration proposal called 
for substantial dilution in this nation’s longstanding policy of ac
cording military veterans preference in examination, appointment and 
job retention in Federal employment.

The committee’s bill offers a so-called “compromise” that reduces 
veterans’ preference to a point where it will be nearly meaningless in 
the future. I do not believe that veterans’ preference law’s have hurt 
the quality of the Federal civil service, nor do I believe that the ap
plication of the law has harmed the employment opportunities of other 
qualified persons.

Despite all the publicity over the supposed adverse impact veterans’ 
preference has for certain other groups, I urge the House not to lose 
sight of the fact that a veteran must be qualified before he or she re
ceives any appointment preference at all. Veterans’ preference has not 
meant that the Federal Government must appoint a minimally 
qualified veteran over a well-qualified nonveteran.

Our current veterans’ preference laws give veterans an advantage 
in appointment and retention, although it is not an overwhelming one. 
The concept of veterans’ preference is based on the belief that those 
men and women who served their country honorably in time of war 
should have some first consideration in serving their country as civil-

(407)
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ians from among those with the same relative qualifications. Further, 
since the vast majority of veterans were civilians whose careers and 
lives were disrupted by military service, we currently provide some 
special consideration to them when their civil service careers are again ‘ 
disrupted by layoffs and cutbacks.

The only proper alteration in President Carter’s proposal to reduce 
veterans’ preference that the Committee should have made was to re
ject it. Since the Committee did not reject this part of the overall 
reform measure, it is now up to the full House to do so.

HATCH ACT REPEAL

As far as I am concerned, the committee’s addition of Hatch Act 
repeal to the civil service reform bill is counterproductive, and will 
result in the politicizing of the Federal work force.

The proposed overhaul of the civil service system is aimed at mak
ing it easier to fire incompetent Federal employees and at making ad
vancement in the career civil service depend a little more on merit 
than time on the job. This would make for less personal security in 
the Federal service, especially at the top and middle levels of 
management.

If removal of the Hatch Act ban on political activity is coupled 
with the loosening of job protections for key managers, I have little 
doubt that the potential for abuse of Federal employees through polit
ical coercion is even greater than it was just a year ago when the 
House made the mistake of passing H.R. 10.

The American public expects and deserves a nonpartisan career 
civil service. They will not have it for long if we undermine the pro
fessional integrity of Federal workers and expose them to subtle 
pressure in such areas as job assignments and promotions.

Employees as well as Government programs will come to be labeled 
as political, and the appearance of favoritism based on political affilia
tion will be commonplace, if the Hatch Act revision title is left in the 
bill. Decisions having preferential or adverse impact on anyone, 
whether a Federal employee seeking to do a good job or a citizen 
seeking fair and impartial treatment from his Government, will be 
perceived as being politically motivated.

PROTECTING OVERPAID EMPLOYEES

According to a June 12, 1977, Gallup poll, 64 percent of the na
tional sample believe that Federal workers are paid more for equiva
lent work than employees in the private sector.

It is not possible for me to support a provision of the civil service 
reform bill that will give permanent protection to Federal employees 
against reductions in salary or grade when their jobs are ‘‘down
graded” through re-classification actions.

This concept of continuing to pay higher salaries to Federal em
ployees than their actual job duties warrant, so long as they remain 
in the job, is not what I think the American public is willing to accept 
as ‘̂reform.”

Under existing law, if an employee’s position is downgraded through 
a reclassification action, he is entitled to retain his former rate of pay
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for 2 years. This provision is sufficiently liberal, in my view, and 
at the end of the 2-year period his pay is reduced to the level appro
priate for the job.

The pay and grade retention provisions of the reported bill are ap
parently supported by the Carter administration, but I doubt that 
Members of the House will hear administration spokesmen proclaim 
the benefits of continuing to pay employees for work they are not 
performing.

INCREASED UNION POWER

The committee’s bill greatly increases the role of Federal employee 
unions and goes substantially beyond what the Carter administra
tion originally proposed in the way of a legislated program for Fed
eral labor-management relations. In the area of appeals, however, the 
committee’s bill reflects one change supported by the administration 
that will have the effect of greatly increasing the chances for a mar
ginal employee in danger of losing his job or being demoted to stay 
on the payroll.

The bill permits a system through which employees could choose 
between appealing an adverse action taken against them to the Merit 
Systems Protection Board or using binding arbitration to decide the 
outcome of adverse actions.

This provision would, in my view, be a divisive factor in Federal 
employment because it sharply differentiates between union members 
and nonmembers concerning dismissals or other disciplinary actions 
based on poor performance. Although the bill, in its appeals chapter 
authorizes the Merit Systems Protection Board to adopt alternative 
methods for workers not represented by unions to settle matters sub
ject to its jurisdiction, I am not reassured that this will offer equal and 
uniform treatment for all Federal employees.

Other forms of encouraging an expansion of power of Federal em
ployee unions are sprinkled throughout title VII of the committee’s 
bill, all of which go beyond what I understood the Carter adminis
tration could support.

Under the guise of “ reasonable compromises” between the Carter 
proposal and a strong prolabor proposal written by a few Members, 
the committee has sent to the floor a bill that jeopardizes a manager’s 
right to manage by strengthening unions to a point where they could 
call the shots.

The committee’s bill widens the scope of matters subject to collec
tive bargaining in such a way as to include hiring policies of agencies, 
job classifications, the internal promotion procedures of agencies, and 
the rights and procedures in job transfers.

One area of the bill in particular that will lead to increased union
ization of Federal employees at the expense of the taxpayer is the pro
vision giving the new Federal Labor Relations Authority the ability 
to grant exclusive recognition status to a union without an election.

Under our current labor-management procedures in Federal Gov
ernment, an election is always necessary before an agency can grant 
exclusive recognition status to a union unless it is a situation involving 
a consolidation of already existing units.

Several other provisions provide outright taxpayer support for 
labor unions representing Federal employees, such as allowing un:
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limited time off with pay for union members negotiating labor con
tracts or processing grievances and providing a dues check-off system 
at no cost to the union or its members.

CONCLUSIONS

When the President’s effort to change the structure of the Federal 
civil service personnel system was launched earlier this year, it was 
hailed far and wide as an attempt to improve the managerial com
petence of the bureaucracy.

I started out with the idea that I could support responsible reform 
in those areas where I thought it was needed; and that although I did 
not agree with every item advanced by the President, I would listen 
to the administration’s case for change.

The administration has not made a strong enough case to convince 
me that all of its proposed changes are necessary. Moreover, this com
plex legislation has been altered by the committee to such a degree 
that it will not, in my view, accomplish what the President outlined as 
his goals and objectives.

Because I am not encouraged that the House will correct the mis
takes of the committee, I have asked myself whether the proposal will 
make a better Federal civil service—and I have concluded that it 
will not.

G e n e  T aylo r .
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INDIVIDUAL VIEWS OF MR. JAMES M. COLLINS, OF 
TEXAS AND MR. TRENT LOTT, OF MISSISSIPPI

The civil service reform bill (H.R. 11280) was designed to make a 
bloated Federal bureaucracy more responsive and responsible to the 
American taxpayer. Unfortunately, those highly desirable and long 
overdue goals remain largely illusory under tlie existing iirovisions 
of H.R. 11280.

While the term “ reform” evokes visions of salutary legislation its 
present application is a misnomer because of sins of ommission and 
commission.

We share the widely held public view that many of our Federal 
bureaucrats are over-paid and over-staffed. We are deeply concerned 
about the size of the Federal bureaucracy.

Under the last two Republican Presidents there was a reduction in 
the Federal bureaucracy. Under the current administration, expan
sion is back in vogue. President Carter set the tone for expansion by 
requesting congressional authority to add 100 employees to the White 
House staff.

It was stated in conrmiittee that open-end hiring was needed to 
permit a restyled civil service system to react promptly to the problems 
and needs of existing and new agencies. We believe that when a new 
agency is created, employment priority should be given to experienced 
civil service personnel.

The dedicated career civil servants want to be rated on performance 
rather than political favoritism which would become a way of life 
under this bill.

There is nothing in this bill which provides for a levelling out of 
the existing bureaucracy. In committee, an amendment was offered to 
limit the size of the Federal civilian workforce to its January 1977 
level. It w ^ a reasonable and modest approach but it was brushed 
aside. It will be offered again when the bill is open to amendment on 
the House floor. It is deserving of bipartisan support.

Some Republican members of the committee also were concerned 
that H.R. 11280 would not become a vehicle which would substitute 
political policymaking for administrative decisions. For example, man
agement of the Federal Bureau of Investigation demands persons of 
high stature, exemplary character and sincere devotion to duty.

It is absolutely essential that we have persons who are dedicated 
to the maintenance of law and order in the top administrative FBI 
posts. Yet, under this bill, it would be possible to transfer into the 
FBI fifth columnists who would undercut, if not decimate the agency’s 
functions and responsibilities.

H.R. 11280 is not reform. It is a conglomeration of legislative sec
tions which give the executive branch of government the power to add, 
transfer and eliminate on a strictly political basis.

J a m es M. C o lm n s .
T r e n t  L o tt .
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I support Civil Service reform. Legislation is clearly necessary 
to intr(^uce greater management efficiency into the vast Federal bu
reaucracy. Unfortunately, the original administration bill, which was 
introduced as a bipartisan initiative, was badly cut up in committee. 
Provisions to repeal the Hatch Act -and expand the power of govern
ment unions w’̂ ere unnecessarily tacked on to an otherwise responsible 
approach. These troublesome provisions are dealt with in other sup
plemental views and I am confident will be corrected during floor con
sideration of the bill. Accordingly I would like briefly to touch on 
five amendments I offered in committee, two of which were accepted 
and three of which I intend to offer for further consideration on the 
House floor.

The first deals with the whole issue of decentralization. The com
mittee accepted by unanimous voice vote my amendment mandating a 
study of the geographical distribution of governmental functions. A 
suspicious public looks upon Washington, D.C., as the center not only 
of excessive bureaucratic authority but as the beneficiary of substan
tial profit from governmental enterprise. Today every major Federal 
department is headquartered in Washington, D.C. The vast majority 
of supergrades, choice political appointments, and other highly paid 
jobs with the greatest policymaking authority are located in this area. 
Yet those in the regional and local offices of these major departments 
-and. agencies are frequently in far greater contact with the daily ad
ministration of Federal programs.

I am convinced there is something inherently wrong with the crea
tion of a ‘‘single factory town” which lacks a Main Street, which knows 
no Willie Lomans or Archie Bunkers. A prudent decentralization of 
services is needed to bring government closer to the people who must 
bear the cost and share the benefits of Federal programs. Hopefully 
the forthcoming study, required in this bill, will give us new direction 
in diminishing the arrogance and unresponsiveness which tends to ac
company a concentration of power.

A great concern of all of us who have ever served in the executive 
branch is the inflexibility of promotion policies. This bill is designed 
above all to bring greater accountability into the senior executive level. 
I am convinced a secondary goal should be to develop ways to reward 
and promote on merit at more junior levels. Accordingly I was pleased 
the committee accepted my amendment to allow far greater flexibility 
in promotions than currently exists under the Whitten amendment. 
First enacted during the Korean war, the Whitten amendment limits 
the number of promotions which may be made in a single year. Yet 
one of the problems with an inflexible civil service system is that 
often competent individuals, particularly women and younger employ
ees, are underutilized by the Federal Government. Qualified individ-

ADDITIONAL VIEWS OF MR. LEACH
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uals may, for a nnmber of reasons, be forced to enter the Federal 
workforce at levels of responsibility below their capability and the 
Whitten amendment has been a barrier to the promotion of these 
individuals. The committee has in my judgment wisely expressed its 
desire that authority be created for a more flexible application of the 
Whitten amendment in the future in instances where there is clear 
evidence of merit and dedication to the career service.

Although I was pleased with committee recognition of the objec
tives of decentralization and more rapid merit promotion, I was dis
appointed that the bill continues to miss the mark on three key 
aspects of government reform.

First, the committee rejected an amendment I offered to limit, for 
the duration of this administration, the size of the Federal workforce 
to the number so employed at the outset of the current administration. 
Statistics issued by the Civil Service Commission indicate that the 
size of the Federal workforce has grown in the past year and a half 
by more than 40,000 and I can conceive of no better vehicle to lialt 
further growth in the Federal bureaucracy than the civil service re
form bill itself. Something is wrong with any society that becomes top  ̂
heavy with bureaucracy and I would hope to obtain bi-partisan 
support for my amendment to place a cap on Federal employment on 
the House floor.

Second, I was disappointed that the committee failed to approve a 
pro\asion clarifying the etihics obligations which the Federal Govern
ment should require of its employees at all levels. The rejected amend
ment would have prohibited Federal employees, or unions represent
ing such individuals, from soliciting gifts, favors, or related items— 
either for the Federal employee or the employee’s faniily—from any 
person, corporation or group which may be substantially affected by 
the performance or nonperformance of the employee’s official duties or 
the official functions of the agency for wiiich the employee is working. 
Although our committee has approved ethics legislation dealing with 
Govei-nment officials, most of that legislation does not extend to the 
rank and file membership of the Federal workforce. The majority of 
the concepts embodied in the rejected amendment are contained in 
existing Executive Order 11222 and ought, in my judgment, to be in
corporated into statute.

Finally, I was distressed that the committee refused to ratify a pro- 
])osal which, if adopted, would provide for expeditious suspension pro
cedures for federally employed air traffic controllers who deliberately 
engage in job actions now barred by law or Executive order. To penmt 
a limited number of Federal employees to hold the innocent taxpaying 
public hostage, by slowing down or stopping air transportation, should 
not be tolerated, and prompt action Should be taken to deal with such 
action, within reasonable guidelines protecting the employee. To per
mit such a;buses of the public trust to continue is unconscionable.

It is my hope that the full House will give careful consideration to 
the merit of these amendatory provisions and will take affiimative ac
tion to strengthen the bill and thereby enhance the integrity and re
sponsiveness of the Federal bureaucracy.

J im  L e a c h .
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We oppose any dilution of veterans’ preference.
The arguments put forth by the proponents of change to current 

preference eligibility rig'hts are not persuasive. They would have you 
believe that their amendment to title III would mean a substantial 
gain in Federal employment for the Vietnam era veterans. Regret
tably, that will not be the consequence of the committee’s action.

It is contended that Vietnam era veterans would benefit from the 
Schroeder compromise amendment because it would limit the use of 
veterans’ preference for nondisabled veterans to 15 years following dis
charge or upon appointment to a permanent civil service position, 
whichever occurs first. This would, of course, lead you to believe that 
the number of older veterans competing for jobs against younger vet
erans would be diminished, thereby affording the more youthful vet
erans less competition, and correspondingly, more employment. Again, 
that is not correct.

First, veterans of prior conflicts, the youngest now being in his early 
forties, would have already exercized their preference eligibility 
rights, at least those intending to do so, and having successfully sought 
Federal employment, may not utilize preference eligibility rights to 
advance their civil service status except for transfers in very limited 
circumstances. Second, nondisabled veterans whose service commenced 
on or after October 15, 1976, are not entitled to five-point civil service 
preference, in accordance with the provisions of Public Law 94r-502, 
the Veterans Education and Emplovment Act of 1976. Thus, Vietnam 
era veterans will still be competing for entry level positions in the Fed
eral Government against other Vietnam era veterans and nothing done 
by this committee will dhange that. There will still be too few jobs 
available for the number of veterans applying for them.

With feiw exceptions, the witnesses appearing before our committee 
have argued for the retention of veterans’ preference, and those who 
didn’t, failed to produce any statistical background or to demonstrate 
convincinfflv that preference eliaribility discriminates against women 
or minorities. In fact, the minority groups that have testified be
fore our committee pleaded for the retention of veterans’ preference.

What we have learned, however, is that veterans’ preference has hurt 
neither the promotion system nor the qualitv of the civil service. What 
faults that do exist in the civil service are inherently the problem of the 
system itself and the way it is beinar administered and cannot be laid 
at the doorstep of preference eligibility rig'hts.

As early as 1865 a law was enacted jyiving preference in employment 
to veterans who served in the Civil War. Since then, numerous laws 
have been approved to assist our Nation’s veterans and thoir families. 
“ In 1944, Conjo p̂ss passed the Veterans’ Preference Act whicli remains 
today the basic Federal law granting preferences to veterans. This ac-

ADDITIONAL VIEWS
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culminated many years of work by veterans organizations, the Civil 
Service Commission, and the the committees in both Plouses of Con
gress. Essentially, is pulled together the many separate existing laws 
and Executive orders giving preference to veterans, and made them 
national policy.”

In 1944, President Roosevelt eloquently justified this Act in term.s 
which are still pertinent:

I believe that the Federal Govomment functioning in its 
capacity as an employer, should take the lead in assuring 
those who are in the armed forces, that when they return, spe
cial consideration will be given to them in their efforts to 
obtain employment. It is absolutely impossible to take mil
lions of young men out of their normal pursuits for the pur
pose of fighting to preserve the Nation, and then expect tihem 
to resume their normal activities without having any special 
consideration shown them.

What has happened 34 years later, to lessen the impact of these 
poignant remarks?

Under existing civil service law, disabled and non-disabled veterans 
receive preference in examination, appointment, and retention. In ex
amination, nondisabied veterans have 5 credit points and disabled vet
erans have 10 credit points added to their passing scores. It should be 
noted that veterans must have recorded a passing grade before any 
credit points are added. Veterans, as with other non veterans taking 
civil service examinations, must qualify first.

Certain other disabled veterans go to the top of the list of eligibles, 
except in competition for professional and scientific positions in grade 
and GS-9 and above.

Mr. Arch S. Ramsay, Director of the Civil Service Commission’s 
Bureau of Recruiting and Examining testified before our Subcom
mittee on Civil Service earlier in 1977 and said:

In retention, veterans have the right to be retained oyer 
competing non-veterans in a reduction in force. Retention 
standing under the law is based on four factors: type of ap
pointment, veterans preference, performance rating, and 
ength of service. Although this gives veterans a significant 
advantage, it is not absolute. For example, in fiscal year, 1976,
1800 veterans were separated in Reduction in Force actions 
versus 3,000 nonveterans. An equal number of veterans and 
non veterans (approximately 4,500) were also reduced in 
grade.

Another matter that should be put onto perspective as we consider 
this issue is how veterans are distributed within the Federal Govern
ment, for to say that “ veterans comprise 50 percent of the Federal 
service” may give the impression that that ratio holds true “ across 
the board.” In fact, more than 75 percent of the veterans in Federal 
service are employed bv three agencies: the Department of Defense, the 
United States Postal Service, and the Veterans’ Adrninistration. Vet
erans thus account for only 37 percent of the Fedesral jobs outside those 
three agencies. That is a significant figure, but it is considerably lower 
than the ratio of veterans in the full-time national work force.
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As for Chairman Campbell’s charges that “ veterans account for over 
60 percent of those Federal employees in grade 15 and above” and that 
“ the percentage of 5-point veterans grows rapidly as one goes up the 
grade and pay scale, reaching almost 65 percent of the GS-18’s, “he 
fails to consider factors other than veterans’ preference. First, the 
great majority of those in the upper grade levels have more than 10 
years of seniority on the job. Due to various socio-economic factors, 
there has traditionally been a higher turnover rate among female Fed
eral employees than among males. Only 21 percent of the Federal em
ployees with more than 10 years or more of service are female, and 
only 18 pecent of those with more than 20 years of service are female. 
Most of the veterans in those positions are World War II and Korean 
War veterans who have many years of continuous service. Second, 
more than 60 percent of the Federal employees at the GS-15 level and 
above hold advanced degrees. Despite progress made by women in re
cent years, there is still a great disparity between males and females 
with regard to graduate education: the male-female ratio among those 
with more than four years of college is 2.51. That ratio is even higher 
in such government-related fields as law, physical and life sciences, 
business administration and management, economics, and engineering. 
As recently as 1974 Avomen earned only 6 percent of the 34,000 ad
vanced degrees awarded in the business and management fields. In 
1955 women earned only 3.5 percent of the law desrrees conferred, and 
that ratio had increased to only 8 percent by 1973. The educational 
disparity between the majority and the minorities is even greater. 
Third, it should be pointed out that veterans’ preference does not apply 
to promotions.

In all probabilitv, an analysis of the higher levels of most profes
sional groups would show a preponderance of males and veterans. To 
say that is not to express approval or disapproval of domination of 
males, and thus veterans, in our society and in the upper echelons of 
our government, but to point out that it would be simplistic to blame 
that situation on veterans’ preference.

Even the Civil Service Commission has not claimed that veterans’ 
preference had discriminated aarainst women and minorities at the 
lower levels of Federal service. Minorities, who account for about 15 
percent of the nation’s population, hold about 20 percent of all Fed
eral jobs. Women hold nearly 35 percent of all Government jobs and 
more than 40 percent of all General Schedule jobs. That is lower than 
the ratio of women to the total population, but is significantly above 
the 20 percent of the full-time, year-round jobs they hold in the civil
ian work force, which includes Federal employment. In fact, there 
are presently enouffh women who are entitled to veterans’ preference— 
some 881,500— t̂o fill nearly all the Federal civil service jobs now held 
by women. There are some 893,500 jobs in that category.

The danger to veterans’ preference eligibility rights posed by the 
administration’s amendment is further compounded when we consider 
that veterans’ preference and the system under which those scoring 
highest on examinations are to be appointed is today widely evaded. 
The agencies disregard the registers, job descriptions are rewritten, 
veterans are passed over, and those jobs supposed to be reserved for vet-
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erans under section 3310 of title V as guards, elevator operators, mes
sengers, and custodians have upon the whole been contracted out.

The fundamental thinking behind the Veterans Preference Act and 
the amendments thereto, Avas to honor and compensate those men and 
women who served our nation honorably in time of war by providing 
them special or preferential treatment in employment. Also, since their 
lives were disnipted by military service, they shuld be given further 
preferential treatment when reductions in force actions are necessary.

This proud national policy on according veterans preference in em
ployment in the Federal Civil Service System is sound and well 
founded in our Nation's history. To do less for our veterans—men and 
women and their families—is to turn our backs on their memorable 
accomplishments and sacrifices which make possible our very existence 
today.

B e n ja m in  A. G ilm a n .
E. J . D e r w in s k i .
J o h n  H. R o u s s e lo t .
J am es M. C o l l i n s .
G e n e  T a y l o r .
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INDIVIDUAL VIEWS OF HON. BENJAMIN A. GILMAN
Would you buy a used car (H.R. 11280) without questioning why 

the seller (President Carter) is unloading his vehicle or without sub
jecting that vehicle to the most painstaking scrutiny (the legislative 
l>rocess) to detect any hidden flaws before you invest your hard- 
earned capital (the good will and faith of our American public) in 
its purchase ? I think not. The analogy is apt I believe.

On February 2, 1971, President Nixon sent a message to the Con
gress proposing the creation of a Federal Executive Service. That 
message and a reprint of the legislation follows:

P roposed F ederal E xe c u tiv e  S ervice— ^Message F ro m  th e  
P re sid e n t  of t h e  U n it e d  S t a t e s -

(H. Doc. No. 92^1)
To the Congress of the United States:

Iij my State of the Union message, one of the six great 
goals that I proposed to the Congress was a renewal of the 
Federal Government itself through a sweeping reorganiza
tion of the executive branch. The structural changes I out
lined would enable us to bring greater coherence to the 
management of Federal programs, and to raise them to a new 
level of effectiveness. But even the best of structures requires 
the effective utilization of highly qualified people. The need 
for the best people and for making the best use of their 
talents, beomes more vital as we improve the structure and 
organization of the Federal Government.

It is on our Federal executives—both career and non
career—that the task of translating broad public policly 
into operational reality rests most Heavily. These men and 
women are among the most ’̂aluable resources that we have 
as a government. We must not use them wastefully. We must 
not let their talents and their dedication be squandered, and 
we must constantly seek better ways of attracting into the 
exe<;utive ranks of the Federal sendees new people with the 
capacity and the drive to help us meet our national needs.

The time has come, therefore, to take a critical look at the 
existing Federal system for selecting, training, assigning and 
rewarding executive manpower, and to see whether it cannot 
■be improved. We have carried out such an examination, and 
have concluded that it can be significantly improved by in
corporating principles of modem personnel management.
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For some time no>v, the Government’s executive manpower 
systems have shown increasing evidence of weakness. The 
present arrangements have grown up over the years ithout 
any comprehensive plan. Disparate systems for the author
ization, appointment and assignment of Government execu
tives have prevent adequate planning and provision for con
stantly changing requirements. The resulting complexities 
and rigidities have reached a point at which it is now futile 
to try to patch the present structure further. Too often, the 
present system serves only to frustrate the conscientious 
agency head and the dedicated career executive alike.

At my request, the Civil Service Commission has com
pleted a painstaking and systematic analysis of the existing 
manpower management programs for executives. The Com
mission has informed me that reforms are esî entiah reforms 
that cannot be made within existing law. I agree. Accord
ingly, I recommend legislative action to establish an en
tirely new personnel system for upper-level officials of the 
executive branch, to be called the Federal Executive 
Service. * * ^

* * * The demands u]')on Government today are great and 
pressing. I am convinced that the Goveniment has attracted, 
and will continue to attract, men and women of the highest 
caliber. But too often we have enmeshed them in a web of 
rigid and intricate personnel policies which have frustrated 
their efforts and arrested their professional growth.

We need both dedication and high perfoimance from, our 
Federal executives. Mere competence is not enough. Mere 
continuity is self-defeating. We must create an environment 
in the Government servic-e- in which excellenc-e and ingenuity 
can flourish—and in which these qualities are both encour
aged and rewarded.

It is to this end that I urge prompt and favorable con
sideration of this landmark legislation.

E ic h a r d  'SixoN,
The ^̂ Hiite House,

Februaiy 2,1971.
I urge my colleagues to read and compare several parts of President 

Carters Message to the CongiTss of March 3, 1978, transmitting H.K. 
11280, as well as his version of the Senior Executive Service, compos
ing title IV of H.E. 11280:

To the Congress of the United States:
I am transmitting to the Congress today a comprehensive 

program to reform the Federal Civil Service system. My 
proposals are intended to increase the government’s efficiency 
by placing new emphasis on the quality of performance of 
Federal workers. At the same time, my recommendations will 
ensure that employees and the public are protected against 
political abuse of the system.
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Nearly a century has passed since enactment of the first 
Civil Service Act—the Pendleton Act of 1883. That Act 
Bvstablished the United States Civil Service Commission and 
the merit system it administers. These institutions have served 
our Nation well in fostering development of a Federal work
force which is basically honest, competent, and dedicated to 
constitutional ideals and the public interest.

But the system has serious defects. It has become a bureau
cratic maze which neglects merit, tolerates poor performance, 
permits abuse of legitimate employee rights, and mires every 
personnel action in red tape, delay and confusion.

Civil Service reform will be the centerpiece of government 
reorganization during my term in office.

I have seen at first hand the frustration among those who 
work within the bureaucracy. No one is more concerned at the 
inability of government to deliver on its promises than the 
worker who is trying to do a good job.

Most Civil Service employees perform with spirit and in
tegrity. Nevertheless, there is still widespread criticism of 
Federal government performance. The public suspects that 
there are too many government workers, that they are under
worked, overpaid, and insulated from the consequences of 
incompetence.

Such sweeping criticisms are unfair to dedicated Federal 
workers who are conscientiously trying to do their best, but 
we have to recognize that the only way to restore public confi
dence in the vast majority who work well is to deal effectively 
and firmly with the few who do not.

For the past 7 months, a task force of more than 100 career 
civil servants has analyzed the Civil Service, explored its 
weakeness and strengths and suggested how it can be im
proved___

Sound familiar? It should because a number of the gentlemen who 
were instrumental in the creation of the proposed Federal Executive 
Service were also intimately involved in the drafting of H.E. 11280 
and the Senior Executive Service. More about that later.

H.R. 3807, the proposed Federal Executive Service, introduced in 
February of 1971, was not accorded a hearing by this committee until 
well over a year later in April of 1972. And at that, only three hearings 
were ever held by the Subcommittee on Manpower and Civil Service, 
and then the bill was tabled. Yet, H.R. 11280, introduced on March 3d 
of this year, already has been marked up by the committee and is 
being readied for floor action sometime next month. The contrast in 
deliberation is clear. But why the urgency ? What makes the Senior 
Executive Service so much more palatable to this committee than the 
Federal Executive Service, as both pieces of legislation are almost 
word for word identical. Could it be that the majority wishes to pre
sent the President with a much sought after victory on the domestic 
front before the November elections ?

Then too, one wonders why the President’s Personnel Management 
project labored so mightily for over five months just to produce recom
mendations that are one part. Hoover Commission findings, and the 
other part, warmed-over Nixon proposals.
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Had H.R. 3807 become law by 1971, it would have seriously jeopar
dized the stability of the American gfovernment. For it was in 1974, 
you recall that the Executive Office of the President was in a state of 
siege and all the President s men were in disarray. What saved us dur
ing that dark period was the career civil service, acting in the highest 
tradition of public service, that kept the ship of state afloat. Now, a 
scant 4 years after a President of the United States was forced to re
sign and a number of the President’s closest advisors sent to prison, 
this Congress is being asked once again to enact into law a bill that 
would destabilize and politicize the career civil service, the one saving 
grace of the tragic Watergate affair.

Tt should come to the surprise of no one that H.R. 11280 is remark
ably similar to the infamous “Malek Manual'" a blueprint for the Fed
eral Executive Service, and the Nixon administration secret plan to 
subvert and politicize the federal bureaucracy.

In the March 20, 1978, issue of the Federal Times, the co-author of 
the ‘‘May-Malek ManuaP’ is quoted as saying, “ I congratulate Presi
dent Carter on his proposed civil service reforms. It was exactly to 
that kind of result that my manual was written. There are many ideas 
in (this legislation) that resemble the May Manual . . Finally, Mr. 
May told a reporter that, . . several members of the Carter adminis
tration had contacted him to express interest in the ideas in the ‘Malek 
Manual’ and to praise it.” Alan May was convicted for his role in 
politically clearing civil service candidates for positions at the GS-13 
level and above.

It should not be forgotten either that the proposed Federal Execu
tive Service, now relabeled the Senior Executive Service, was created 
during a time of rampant merit abuse, and written by a number of 
high-ranking officials at the Civil Service Commission who it is al
leged, were themselves guilty of perpetrating or fostering merit abuses.

Several of those same Commission officials, it has now been docu
mented, were also intimately involved in the President’s reorganiza
tion project and the drafting of H.R. 11280. Further, these same top 
career staff people are now profiled in the Lyle Report, prepared under 
the aegis of Jule Sugarman, then head of President Garter's Civil 
Service Commission transition team, and now a Civil Service Commis
sioner. That report not only contained an evaluation of the U.S. Civil 
Service Commission's role during that period of widespread merit 
abuse in government, but also included profiles of the top twenty 
career civil servants at the Commission, and their participation, if 
any, in fostering: these merit abuses.

Several Members of Congress have formally requested the Lyle 
Report, as have a number of the members of the press. Federal em
ployees, and private citizens. All such requests have been rebuffed by 
President Carter. One must ask why? Is it because the White House 
is afraid of casting doubt on the integrity of individuals who assisted 
him in the drafting of his reorganization program, thereby reflecting 
doubt on the true intent and purpose of the legislation itself?

This should not be interpreted as an attack on the integrity of the 
President or of making any allegation that he would manipulate the 
vast powers intrusted to him by virtue of H.R. 11280 so as to politi-
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cize the Federal bureaucracy. Nevertheless, the j)otential for harm 
does exist! And what about future Administrations? Has history 
never repeated itself ?

I ask my colleagues not to accept H.R. 11280 as real reform simply 
because it is gift wrapped in that manner. I urge you to look beyond 
the clever packaging of this legislation, the Madison Avenue adver
tising and the slogans. Instead, let us analyze how this bill will even
tually alter the structure of the personnel system of every department 
and agency in the Executive Branch; how it will impinge on the liveli
hood of Federal employees of all grades; and, finally, what it will 
mean in the quality of public service rendered to the American tax
payer.

Permit me to conclude with one more analogy. H.R. 11280 is a ja
lopy on which, unfortunately, the committee has installed several 
gleaming accessories, i.e., whistleblower protection. Hatch Act re
form, saved grade and pay, reduced workweek for federal firefighters, 
and a new framework for labor management relations. Any one of 
these proposals, standing on its own. is worthy of passage by this Con
gress. However, attached as they are to H.R. 11280, they must all bear 
the same fate, which I fervently hope and believe will be the scrap 
heap.

Caveat emptor.
B e n ja m in  A. G ilm a n .
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CIVIL SERVICE REFORM ACT OP 1978
Mr. UDALL. Mr. Speaker, I move that 

the House resolve itself into the Commit
tee of the Whole House on the State of 
the Union for the consideration of the 
bill (H.R. 11280) to reform the civil 
service laws.

The SPEAKER pro tempore. The ques
tion is on the motion offered by the gen
tleman from Arizona (Mr. U dall) .

The . question was taken; and the 
Speaker pro tempore announced that the 
ayes appeared to have it.

Mr. CLAY. Mr. Speaker, I object to 
the vote on the gi'ound that a quorum is 
not present and make the point of order 
that a quorum is not present.

The SPEAKER pro tempore. Evidently 
a quorum is not present.

Gephardt
Gilman

McKay
McKinney

Rousselot
Roybal

Ginn Madigan Runnels
Glickman Mahon R\]sso
Goldwater Markey Ryan
Gonzalez Marks Satterfield
Goodling Marlenee Scheuer
Gore Martin Schroeder
Gradison Mathis Schulze
Grassley Mattox Sebelius
Green Mazzoll Seiberling
Gudger Meeds Sharp
Guyer Michel Shuster
Hagedorn Mikva Sikes
Hall Miller, Ohio Simon
Hamilton Mineta Skelton
Hammer- Minish Skubitz

schmidt Mitchell, N.Y. Slack
Hanley Moakley Smith, Iowa
Hannaford Moffett Smith, Nebr.
Hansen Mollohan Snyder
Harkin Moore Solarz
Heckler Moorhead, Spence
Hefner Calif. St Germain
Heftel Moorhead, Pa. Staggers
Hightower Mottl Stangeland
Hillis Murphy, HI, Stanton
Holland Murphy, Pa. Steed
Hollenbeck Murtha Steiger
Holt Myers, Gary Stockman
Holtzman Myers, John Stokes
Howard Myers, Michael Stratton
Hughes Natcher Studds
Hyde Neal Stump
Ichord Nedzi Taylor
Jacobs Nichols Thompson
Jeffords Nix Thornton
Jenkins Nowak Traxler
Johnson, Calif. O'Brien Treen
Jones, N.C. Oakar Trible
Jones, Okla. Oberstar Udall
Jones, Tenn. Obey Ullman
Jordan Ottinger Van Deerlin
Hasten Panetta Vander Jagt
Eastenmeier Fatten Vanik
Kazen Patterson Vento
KeUy Pease VolkmerKemp
Keys

Pepper
Perkins

Waggonner
Walgren
WalkerKildee Pettis

Kindness Pickle Watkins

Shipley
Sisk
Stark
Syxmns

Teague
Thone
Tsongas
Tucker

Walsh
Wampler
Wiggins
Wydler

> Mr. MOORE and Mr. CLAY changed 
their vote from “no’» to "aye.”

So the motion was agreed to.
The result of the vote was announced 

as above recorded.
Mr. CLAY. Mr. Speaker, I move to re

consider the vote by which the motion 
was agreed to.

Mr. UDALL. Mr. Speaker, I move to lay 
the motion to reconsider on the table.

The SPEAKER pro tempore. The ques
tion is on the motion to table offered by 
the gentleman from Arizona (Mr. Udall) .

Tiie question was taken; arid the 
Speaker pro tempore announced that the 
ayes appeared to have it.

Mr. CLAY. Mr. Speaker, I object to the 
vote on the grpund that a quorum is not 
present and make the point of order that 
a quorum is not present.

The SPEAKER pro tempore. Evidently 
a quorum is not present.

The Sergeant at Arms will notify ab
sent Members.

The vote was taken by electronic de
vice, and there were—yeas 327, nays 8, 
not voting 97, as follows :

[Roll No. 689]
YEAS—327

Abdnor
Addabbo
Akaka
Alexander
Ambro
Ammennan
Anderson,

Calif.

CJollins, Tex. 
Gonable 

. CJonte 
Corcoran 
CJorman 
CJomell 
CJotter 
Coughlin

Goldwater
Gonzalez
Gore
Gradlson

Gudger
Guyer

CO
o o



__The Sergeant at Arms will notify ab
sent Members.

The vote was taken by electronic de
vice and there were—yeas 340, nays 13, 
answered “present*’ 1, not voting 78, as 
follows:

[Roll No. 688]
YEAS—340

Abdnor 
Addabbo 
Akaka 
Alexander 
Ammerman 
Anderson, 

Calif. 
Anderson, HI. 
Andrews, N.O, 
Andrews,

N. Dak. 
Annunzlo 
Applegate 
Archer 
Ashbrook 
Asbley 
Aspin 
AuCoin 
Badbam 
Bafalis 
Baldiis 
Barnard 
Baucus 
Bauman 
Beard, R.I. 
Beard, Tenn. 
Bedell 
Beilenson 
Benjamin 
Bennett 
Bevill 
Biaggi 
Bingham 
Blanchard 
Blouin 
Boland 
Bolling 
Bonior 
Bonker 
Brademas 
Brinkley 
Brodbead 
Broomfield 
Brown, Calif.

Brown, Mich.
Brown, Ohio
BroybUl
Buchanan
Burgener
Burke, Fla.
Burke, M£lss.
Burleson, Tex.
Burlison, Mo.
Burton, John
Butler
Byron
Camey
Carter
Cavanaugh
Cederberg
Chappell
Chisholm
Clausen,

Don H. 
Clawson, Del 
day
Cleveland
Coleman
Collins, m.
Conable
Conte
Conyers
Corcoran
Copman
Cornell
Cotter
Coughlin
Crane
Cunningham
D’Amours
Daniel, R. W.
Danielson
de la Garza
Delaney
Dellums
Derrick
Derwinski
JDevine

Dickinson 
Dicks 
Dingell 
Dodd 
Dornan 
Downey 
Drinan 
Duncan, Oreg. 
Duncan, Tenn. 
Early

Kostzxiayer Pike W axm an
Krebs Preyer Weaver
Krueger
LaFalce

Price
Pritchard

Weiss
Whalen

Lagomarsino Pursell White
Leach Quillen Whitehurst
Lederer Rahall Whitley
Lehman Railsback Whitten
Lent Rangel Wilson, Tex,
Le vitas Regula Winn
Livingston Rhodes Wolflf
Long, Md. Rinaldo Wright

WylieLundine Risenhoover
McClory Robinson Yates
McCloskey Roe Yatron
McCormack Rogers Young, Alaska
McDade Rooney Young, Fla.
McEwen Rose Young, Mo.
McPail Rosenthal Zablocki
McHugh Rostenkowski Zeferetti

Eckhardt
Edgar
Edwards, Ala. 
Edwards, Calif.

Collins, Tek.
NAYS— 13 

Mitchell, Md. Wilson, Bob
Harris Quayle WUson, C. H.

Edwards. Okla. Hawkins Roberts Young, Tex.
Eilberg Lloyd, Calif. Spellman
Emery Mikiilski Steers
Erlenborn
Ertel ANSWERED “PRESENT”— 1
Evans, Del. 
Evans, Ga. 
Evans Ind

Wirth 
NOT VOTING—78JUI V ivl lKj| JL*Av*e

Fary Ambro Frey Marriott
Fascell Armstrong Giaimo Metcalfe
Fenwick Boggs Gibbons Meyner
Findley Bowen Harrington Milford
Fish Breaux Harsha Miller, Calif.
Fisher Breckinridge Horton Montgomery
Fithlan Brooks Hubbard Moss
Flippo Burke, Calif. Huckaby Murphy, N.Y.
Flood Burton. Phillip Ireland Nolan
Florio Caputo Jenrette Pattison
Flowers Carr Johnson, Colo. Poage
Flynt Cochran Latta Pressler
Foley Cohen Le Fante Quie
Ford, Mich. Cornwell Leggett Reuss
Ford, Tenn. Daniel, Dan Lloyd, Tenn, Richmond
Forsythe Davis Long, La. Rodlno
Fountain Dent Lott Roncallo
Frenzel

• &
Lujan Rudd

Fuqua Luken Ruppe
Gammage Evans, Colo. McDonald Santlni
Garcia Fowler Maguire Sarasin
Gaydos Fraser Mann Sawyer

Andrews, N.C. Crane Hagedorn
HaUAndrews, Cunningham

N. Dak. D’Amours Hamilton
Annunzlo Daniel, Dan Hammer-
Applegate Daniel, R. W. schmldt
Archer Danielson Hanley
Ashbrook Davis Hannaford
Ashley <le la Garza Hansen
Aspin Delaney Harkin
AuCoin Derrick Harris
Badbam Derwinski Hawkins
Bafalis Devine Heckler
Baldus Dicks Hefner
Barnard Dingell Heftel
Baucus Dodd Hightower

HillisBauman Doman
Beard, R.I. Drinan Holland
Bedell Duncan, Oreg. Hollenbeck
Beilenson Duncan, Tenn. Holt
Benjamin Early Holtzman
Bennett Eckhardt Howard
Biaggi Edwards, Ala. Hughes
Bingham Edwards, Calif. Hyde
Blanchard Edwards, Okla. Ichord
Blouin EUberg Ireland
Boland Emery Jacobs
Bolling English Jeffords
Bonior Ertel Jenkins CO
Bowen Evans, Del. Johnson, Calif. CO
Brademas  ̂ Evans, Ga. Jones, N.C.
Brinkley Evans, Ind. Jones, Okla.
Broomfield Fary Jones, Tenn.
Brown, Ohio FasceU Jordan
BroyhUl Fenwick Kasten
Buchanan Findley Kastenmeler
Burgener • Pish Kazen
Burke, Fla. Fisher Kelly
Burke, Mass. Fithlan Kemp
Burleson, Tex. Flippo Keys
Burlison, Mo. Flood Kildee
Butler Florio Kostmayer
Byron Flowers Krebs
Carney Flynt Krueger
Carr Foley LaFalce.
Carter Ford, Mich. Lagomarsino
Cavanaugh Ford, Tenn. Leach
Cederberg Frenzel Lent
.Chappell Fuqua Levltas
Chisholm Gammage Livingston
Clausen, Garcia Lloyd, C^if.

Don H. Gephardt Long, Md.
Clawson, Del Gilman Lott
Cleveland Ginn Lujan
Coleman Glickman Lundine
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McClory Panetta
McCloskey Patten
McCJormack Patterson
McDade Pease
McFall Pepper
McHugh Perkins
McKinney Pettis
Madigan Pickle

' Mahon Pike
Mann Preyer
Markey Price
Marks Pritchard
Marlenee Quillen
Martin Rahaai

' Mathis Bailsback
Mabtox Rangel
Mazzoli Regula
Meeds Reuss
Michel Rhodes
Mikva / Rinaldo
Miller, Ohio Risenhoover
Mineta Roberts
Minish Robinson
Mitchell, N.Y. Roe
Moakley Rogers
Moffett Rooney
Mollohan Rose
Montgomery Rosenthal
Moore Rostenkowski
Moorhead, Rousselot

Calif. Roybal
Moorhead, Pa. Runnels
Mottl Russo
Murphy, HI. Ryan
Murphy, Pa. Santini
Murtha Scheuer
Uyers, Gary Schroeder
Myers, John Schulze
Myers. Michael Sebelius
Natcher Seiberlinĝ
Neal Sharp
Nedzl Shuster
Nix Simon
Nowak Skelton
O’Brien Slack
Oakar Smith, Iowa
Oberstar Smith. Nebr.
Obey Snyder
Ottinger Solarz

Spellman
Spence
St Germain
Staggers
Stangeland
Stanton
Steed
Steiger
Stokes
Stratton
Studds
Stump
Thompson
Thornton
Traxler
Treen
Trible^
Tucker
Udall
Ullman
Van Deerlin
Vander Jagt
Vanik
Volkmer
Waggonner
Walgren
Walker
Watkins
Waxman '
Weaver
Weiss
Whalen
White
Whitehurst
Whitley
Whitten
Wilson, Tex.
Winn
Wirth
Wolff
Wylie
Yates
Yatron
Young, Alsiska 
Young, Fla. 
Young, Mo. 
Zablockl 
Zeferetti

CONGRESSIONAL RECORD — HOUSE H 8461
The CHAIRMAN. Is there objection to of his majoTdVU service reform, and I

NAYS—8

dispensing with the first reading of the 
bill?

Mr. BAUMAN. Mr. Chairman, reserv
ing the right to object to dispensing with 
the first reading of the bill, can the 
gentleman from Arizona tell the Com
mittee what the schedule for the rest of 
the afternoon might be?

Mr. UDAUL. Mr. Chairman, will the 
gentleman yield?

Mr. BAUMAN. I yield to the gentle
man from Arizona.

Mr. UDALL. As I told the gentleman 
from Maryland and other colleagues it 
would be part of my purpose, based on 
arrangements and discussions with the 
gentleman from Missouri (Mr. Clay) and 
other Members who are concerned with 
this bill, that we complete general de
bate in order under the rule and at the 
conclusion of the general debate, with
out reaching points of order or amend
ments, I will move that the Committee 
do now rise,; and we would conclude the 
bin at another time.

I had promised the leadership to try 
to get through the bill today and I 
thought we had some hope of doing that 
until these events occurred.

There are other conference reports and 
other matters that are going to be 
scheduled, but in any event the House 
will conclude its business by 3 o’clock. 
But I cannot guarantee that at about 
1:30, when we wm conclude general de
bate, we will conclude the day’s business. 
Other matters will be scheduled.

Mr. BAUMAN. Can the gentleman tell

object.
The CHAIRMAN. Objection is heard.
Hie Clerk will read.
The Clerk proceeded to read the bill.
Mr. DAVIS (during the reading). Mr. 

Chairman, I make the point of order 
that a quorum is not. present.

The CHAIRMAN. Evidently a quorum 
is not present.

The Chair announces that pursuant to 
clause 2, rule XXIII, he will vacate pro- 
.ceedings under the call when a quorum 
of the Committee appears.

Members will record their presence 
by electronic devcie.

The call was taken by electronic 
device.

QUORUM  CALL VACATED

The CHAIRMAN. One hundred Mem
bers have appeared. A quorum of the 
Committee of the Whole is present. Pur
suant to rule XXni, clause 2, further 
proceedings imder the call shall be con
sidered as vacated.

The Committee will resume its busi
ness.

The Clerk will read.
The Clerk continued to read the bill.
Mr. UDALL (during the reading). Mr. 

Chairman, I ask imanimous consent that 
fiwther first reading of the bill be dis
pensed with.

The CHAIRMAN. Is there objection to 
the request of the gentleman from Ari
zona?

Mr. BAUMAN. Mr. Chairman, reserv
ing the right to object, could the gentle
man from Arizona now inform tlie Com -
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ca.ay
Conyers
DlckixiBon

LedererMikulski
Pursell

Steers 
WUson, Bob

NOT VOTINO— 97
Anderson, 111.
Armstrong
Beard. Tenn.
BevUl
Boggs
Bonker
Breaux
Breckinridge
Brodhead
Brooks
Brown, Calif.
Brown, Mich.

■ Burke, Calif. 
Burton, John 
Burton, Phillip 
Caputo 
Cochran 
Cohen 
Oollins, m. 
Cornwell 
Dellums 
Dent 
Diggs 
Downey 
Edgar 
Erlenborn 
Evans, Colo. 
Forsythe 
Fountain 
Fowler 
Fraser 
Frey 
Gaydos

Oiaimo
Gibbons
Goodling
Harrington
Harsha
Horton
Hubbard
Huckaby
Jenrette
Johnson, Colo.
Kindness
Latta
Le Fante
Leggett
Lehman
Lloyd, Tenn.
Long, La.
Luken
McDonald
McEwen
McKay
Maguire
Marriott
Metcalfe
Meyner
Milford
Miller, Calif.
Mitchell, Md.
Moss
Murphy, N.Y. 
Nichols 
Nolan 
Pattison

Poage
Pressler
Quayle
Quie
Richmond
Rodino
Roncalio
Rudd
Ruppe
Sarasin
Satterfield
Sawyer
Shipley
Sikes
Sisk
Skubitz
Stark
Stockman
Symms
Taylor
Teague
Thone
Tsongas
Vento
Walsh
Wampler
Wiggins
Wilson, C. H
Wright
Wydler
Young, Tex.

 ̂ So the motion to table was agreed to.
The result of the vote was announced 

as above recorded.
IN  T H E COM M ITTEE OF TH E W H O LE

Accordingly the House resolved itself 
into the Committee or the Whole House 
on the State of the Union for the con
sideration of the bill H.R. 11280, with 
Mr. Danielson in the chair.

The Clerk read the title of the bill.

us what other matters will be scheduled?
Mr. UDAIiL. The leadership is looktng 

for some other business, and I cannot 
say what, but I cannot guarantee there 
Will not be other business.

Mr. BAUMAN. In the absence of in
formation as to the other scheduled 
matters, and in view of the fact that 
many Members wish to depart, I will be 
constrained to object to dispensing with 
the reading of the bill imless we know 
precisely what the schedule will be.

Mr. Chairman, I object.
Mr. UDALL. Mr. Chairman, will the 

gentleman withhold that objection for a 
moment and will the gentleman yield?

Mr. BAUMAN. I will withhold the ob
jection and I yield to the gentleman from 
Arizona. '

Mr. UDALL. Mr. Chairman, in reply to 
the gen t̂leman's question, I just talked to 
the Speaker and to the minority leader 
about 5 minutes ago about the situation, 
that we could not go beyond the general- 
debate today, and they are conferring 
with other chairmen about various con
ference reports and other matters. They 
will be making an annoimcement as soon 
as they can, so I hope the gentleman will 
withhold for a minute.

The gentleman will have other op
portunities to object, and I know he 
has suflBcient parliamentary skill to take 
advantage of those opportunities, so I 
hope the gentleman will withhold his 
objection.

Mr. BAUMAN. Mr. Chairman, there 
are 138 pages in the original bill that 
need to be read, and I am sure the Presi
dent would want us to know the contents

mittee what the program will be?
Mr. UDALL. Mr. Chairman, if the gen

tleman will yield, the leadership has ad
vised me that following the one hour 
of general debate on this bill, they will 
call up for action under 'previous notice 
to the House the bill, H.R. 13007, the 
Electronic Fund Transfer Act, under an 
open rule, with one hour of debate, but 
in no event will the House continue leg
islative debate beyond 3 p.m. this after
noon.

Mr. BAUMAN. So if the electronic fund 
transfer bill is not concluded by 3 
p.m., there wiU be no vote, I assume?

Mr. UDALL. The gentleman is correct, 
and I suspect there may not be a dis
position to use time or to extend re
marks and we may not use our full 
hour of debate.

Mr. ROUSSELOT. Mr. Chairman, will 
the gentleman yield ?

Mr. BAUMAN. I 3rield to the gentle
man from California.

Mr. ROUSSELOT. Mr. Chairman, can 
the gentleman, or somebody from the 
Democratic leadership, tell us if the gen
tleman from Illinois (Mr. . ^ ntjnzio) 
has been contacted or if the gentleman 
is prepared to deal with the electronic 
fimd transfer bill? I know the gentle
man worked very hard on that bill in 
the Committee on Blanking, Finance and 
Urban Affairs. Is the gentleman aware 
the bill was coming up? There were sev
eral amendments.

The CHAIRMAN. The Chair will an- 
noimce that the gentleman from Illinois 
(Mr. A nnunzio) has been contacted and
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is expected to be available on or about 
1:15 p.m. this afternoon.

Mr. BAUMAN. Mr. Chairman, further 
reserving the right to object,  ̂I would 
like to ask the gentleman from Arizona 
one other question. There are a number 
of ’bills now in the legislative nether 
land, such as CETA and foreign aid. Will 
this bill be consigned to that same 
ethereal place? Does the gentleman 
know when this bill will be taken up 
again?

Mr. UDAIJLj. Mr. Chairman, if the gen
tleman will yield, some have-referred 
to this bill as an uncooked turkey wait
ing to be put in the oven.

Mr. BAUMAN. Certainly not the gen
tleman from Maryland.

Mr. UDALL. We do not consider this 
bill in that category at all. The leader
ship has a very heavy schedule, as the 
gentleman knows. I have asked the 
Speaker to put it on sometime next 
week; if not, we go off into limbo until 
Sieptember, as the gentleman knows.

Mr. BAUMAN. Mr. Chairman, I with
draw my reservation of objection.

The CHAIRMAN. Without objection, 
the further first reading of the bill will 
be dispensed with.

There W£ts no objection.
The CHAIRMAN. Under the rule, the 

gentleman from Arizona (Mr. U dall) 
will be recognized for 30 minutes, and 
the gentleman from Illinois (Mr. D er-  
wiNSKi) will be recognized for 30 min
utes.

The Chair recognizes the gentleman 
from Arizona (Mr. U dai.i .) .

Members of Congress believe hinder Fed
eral agencies from fimctioning effec
tively under the civil service system.

There are delays in the present system 
in both hiring and firing. The inflexibil
ity in the highest levels of the civil serv
ice frustrates any President who is 
elected by the people to carry out a pro
gram. Employees are frequently discrim
inated against because in good faith they 
attempt to expose wastes of the tax
payers’ money or agency mismanage
ment. The classic example in recent 
years is Ernest Fitzgerald, whose efforts 
to bring to the attention of the people 
the incredible cost overruns of the C5A 
transports resulted in a bureaucratic 
snarl in an effort to silence him or dis
miss him. Years ago. Dr. Janet Kelsey, 
who discovered the tragic effects of tha- 
lidimide, was at the same time celebrated 
as a hero to the people and an enemy 
within the Fobd and Drug Administra
tion.

President Carter has proposed legisla
tion to improve the civil service system 
and to prevent the kinds of abuses illus
trated in the Fitzgerald and Kelsey cases.

Title I of H.R. 11280 establishes by law 
the general policies of the merit system 
principles which shall prevail throughout 
the executive branch. This title also lists 
specific prohibited personnel practices, 
protects employees from reprisals be
cause of whistle blowing, and generally 
provides protection for all employees 
against discrimination, political coercion 
and ot̂ Ler unfair retributory or illegal 
actions.

rather than a longevity pay system for 
management employees in grades 13, 14, 
and 15.

Title VI improves the research and 
demonstration projects of the executive 
branch.

Title VII establishes a new labor-man- 
agement relations program. Rather-than 
enacting into law the skeleton outline 
of the Executive order on labor-mg,n- 
agement relations, the committee has ap
proved what w  ̂ believe is a fair and 
responsive program. We have attempted 
to navigate a course which gives Federal 
employees greater rights in labor rela
tions than they have heretofore enjoyed. 
At the same time we have preserved the 
rights of management to run the shop. 
I believe the time has simply come for 
Federal employees to enjoy some, if not 
all, of the same rights which employees 
in the private sector have had since 1935. 
We do not permit bargaining over pay 
and fringe benefits, but on other issues 
relating to an employee’s livelihood, we 
do permit collective bargaining between 
Federal employee imions and agency 
management. To those who claim the 
Government will pimply go up in smoke 
if this labor provision is adopted, let me 
refer you to those who said the world 
would go up in smoke if the Waggonner 
Act were approved, or the Social Secu
rity Act, or the medicare bill, all of which 
have contributed so much to improve 
the quality 6f American life.

Title VIII incorporates the provisions 
of the Nix bill on downgrradlng of Fed
eral employees. This legislation lias

to



Mr. U D A I jL i. Mr. Chairman, I yield 
myself such time as I may consume.

(Mr. UP ALL asked and was given per
mission to revise and extend his re
marks.)

Mr. UDALL. Mr. Chairman, this is a 
major bill, and it is one on which the 
Committee on Post Office and Civil Serv
ice has worked long and hard.

Mr. Chairman, the bill we are consid
ering today is the most comprehensive 
reform of the civil service laws ever pre
sented to ^he House. It relates to prac
tically every aspect of civil service em
ployment in the U.S. Government—ap
pointment, veterans* preference, pay, 
classification, labor relations, political 
rights, the organization of agencies in 
the executive branch r^ponsible for ad
ministering the civil service system, and 
insuring fairness and equity for em
ployees, and a host of other issues which 
we have deliberated for the last 5 
months.

Chairman Nix introduced the Presi
dent’s proposal on civil service reform on 
March 3. Following that, our commit
tee conducted 13 days of public hearings 
in March, April, and May. More 
than 200 witnesses, representing all 
facets of public life in this country, testi
fied before our committee. Following 
those hearings, our committee met for 
10 days to mark up this legislation. Some 
77 amendments were considered and fi
nally, on July 19, by a vote of 18 to 7. 
the committee ordered the bill reported 
with a committee amendment.

This bill is divided into 11 titles, It is 
designed to resolve some of the major 
problems which the President and many

Title II establishes by law the Office of 
Personnel Management and the Merit 
Systems Protection Board to take oyer 
the responsibility now vested in the Civil 
Service Commission.

Title III principally relates to vet
erans' preference. The committee rec
ommends that veterans' preference for 
Vietnam Era veterans be improved by 
creating more job opportunities in the 
Federal service. This will be accom
plished principally by eliminating ap
pointment preference for retired military 
officers above the rank of captain, limit
ing preference to a 3-year period for re
tired officers and enlisted men below the 
rank of major, and generally limiting 
veterans* preference to a period of 15 
years following separation from the 
armed services. The changes will not ap
ply in the case of a disabled veteran.

Title IV establishes the senior execu
tive service, which will include the man
agement positions now generally known 
as supergrades. It will also include some 
executive level V and executive level IV 
positions. This is critically important td 
effective management of any President's 
program. Unless greater flexibility is es
tablished at the GS-16, 17, and 18 level, 
no President can carry out the program 
upon which hie was elected in a manner 
which the people are entitled to expect. 
The senior executive service fairly pro
tects the rights of employees appointed 
to these positions, and insures that an 
employee who retreats from a senior ex
ecutive service position is guaranteed 
placement, either in the job he had or in 
a job of comparable pay.

Title V establishes a merit pay system

already been reported out of our com
mittee, but we believe that because of the 
lateness of the hour, action by the Sen
ate might not be possible. The admin- 
istration^ supports the enactment of 
title VIII.

Title IX incorporates the provisions 
of the Hatch Act reform, which previ
ously passed the House and is now pend
ing in the Senate. I am sure there will be 
others who will Mdress that issue at 
greater length.

Title X  incorporates the provisions of 
the firefighters' work week bill, which 
previously passed both Houses but was 
vetoed by the President.

On both of these issues I think it is 
fair to say that if the House approves 
this bill with these provisions intact, 
there is some doubt that the Senate 
would be willing to go to conference. I 
personally supported and voted for both 
of these bills as separate legislation, and 
I have nothing but high regard for my 
colleagues from Missouri and Virginia 
who are their sponsors, but their inclu
sion could jeopardize the possibilities for 
enactment of the civil service reform bill 
this year.

Title XI includes miscellaneous and 
technocal provisions, including a decen
tralization of govemmeht study pro
posed by my colleague from Iowa, Mr. 
Leach.

Mr. Chairman, I believe the committee 
has worked out a very good bill. It gives 
the administration most of what it 
wants. It gives our friends in labor a 
positive program to achieve many of the 
rights which other citizens have enjoyed 
for decades. It improves the protection
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for employees and it provides for the 
establishment of a new system of high 
level management which I believe is nec
essary.

I ucge my colleagues to support the 
committee amendment.

Mr. DERWINSKI. Air. Chairman, I 
yield myself such time as I may consume.

(Mr. DERWINSKI asked and was 
given permission to revise and extend his 
remarks.)

Mr. DERWINSKI. Mr. Chairman, as 
we proceed into the critical phase of 
amending and shaping this legislation I 
hope Members on both sides of the aisle 
will keep an objective eye on what 
should be our ultimate goal—that is, the 
enactment of honest and unbiased civil 
service reform.

This legislation offers the Members of 
the House the opportimity to reinvigo- 
rate a Federal civil service merit system 
4;hat, during its 95-year lifespan, has be
come immune to effective management.

It is my strong personal opinion that 
civil service reform is a nonpartisan is
sue and that reform is good Government. 
I hope that feeling is shared by my col
leagues.

While I voted in committee to report 
this legislation to the floor, in the inter
est of promoting a sound concept, there 
are parts of the committee-reported bill 
I strongly oppose, and would like to 
sketch out these areas so that when we 
get to the amending process we will have 
a better idea of the key issues.

The most damaging addition to the 
bill is title IX  which contains the lan-

veterans* preference laws should also be 
rejected.

The fundamental thinking behind the 
veterans* preference la,ws, which date 
from 1865, is to compensate those who 
served our Nation honorably in time of 
war by providing qualified applicants 
with certain preference in appointment. 
These laws also grant preference for re
tention rights during a reduction in 
force.

The title dealing with the senior ex
ecutive service was caught in, and be
came the victim of, one of the many 
crossfires in committee. To limit the SES 
to a 2-year experimental program in just 
three agencies, and the committee 
amendment does, is to dilute legitimate 
reform. The senior executive service is 
a cornerstone of this legislation, and I 
urge support of an amendment to re
store the bill to its original purpose as 
recom^mended by the administration.

The labor-management provisions of 
the bill, in title vn, expand considerably 
the scope of bargaining beyond that es- 
stablislied under Executive Order 11491, 
the Executive order which presently gov
erns labor-management relations in the 
Federal sector.

Under the committee bill. Federal em
ployees unions will have the right to ne
gotiate such management-oriented is
sues as promotion standards, job classi
fication, and reductiin-in-force stand
ards and procedures.

I suggest to those who are interested 
in true reform that it is important to 
correct title VII so that it essentially

run high on all sides of the issue and it 
has become difficult to separate the fact 
from the fiction. To put the matter into 
perspective, I would like to offer the 
Members a short history on veterans’ 
preference practices.

The first granting veterans’ prefer
ence followed the Civil War—3L865—and 
provided that—

Persons honorably discharged from the 
military or naval sen̂ J'ce by reason of dis
ability resulting from wounds or sickness in
curred in the line of duty, shall be preferred 
for appointment to civil offices, provided 
they be f6und to possess thje business capac
ity necessary for the proper discharge of the 
duties of such offices.

In 1876, the Congress went on to grant 
veterans’ preference in reduction-in- 
force actions in the Federal service. This 
law also extended protection to the 
widows and orphans of deceased soldiers 
and sailors. For those who are immoved 
by this historical affirmation of veterans’ 
preference, I would remind them that 
George Washington, then a colonel, com
municated to the Virginia House of 
Burgesses in 1754, that “special assur
ances” should be given to service-con- 
nected disabled veterans that they would 
not be “discharged and turned upon an 
uncharitable world to beg, steal, or 
starve. ♦ * * There are few men who 
would choose to have their lives exposed, 
without some view or hope of a reward, 
to the insults of a merciless enemy.”

The Veterans^ Preference Act o f 1944, ' 
which is the basis for most of the current 
practice, granted veterans preferential
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guagre of H.R. 10, a bill emasculating the 
Hatch Act and opening the door to poli
ticization of the civil service system. 1’he 
Inclusion of this title is contrary to the 
concept of reform legislation.

In his message transmitting his civil 
service reform legislation to the Con
gress, President Carter declared one of 
his major objectives was “to strengthen 
the protection of legitimate employee 
rights/’ A fundamental right of em
ployees under the civil service merit sys
tem is to be free from and protected 
against political coercion. Repeal of the 
Hatch Act, as proposed in title IX de
stroys that protection. The ability of the 
civil service to perform in an efficient 
and unbiased manner would be seriously 
impared by title IX.

The administration opposes the inclu
sion of title IX in this legislation and 
so I urge all of my colleagues to join in 
opposing and rejecting title IX, or any 
modification of it.

My Democratic colleagues should be 
particularly concerned with the addition 
of title X to the bill, which is a gratui
tous slap at the President. This title con
tains the provisions of H.R. 3161, a bill 
reducing the basic workweek of Federal 
firefighters which President Carter ve
toed less than 2 months ago and returned 
to the Congress with a strong message of 
rejection.

The firefighters’ workweek legislation 
has nothing to do with civil service re
form. It is a bill that cannot stand on its 
own merit and adding it to this bill is 
simply a move to complicate House con
sideration of essential reform legislation.

The language in this bill diluting the

conforms with the Executive order, as 
originally proposed, and supported by 
the administration.

One other feature that needs reme
dial attention is that language covering 
the Federal Bureau of Invstigation into 
certain titles of the bUl. An amendment 
to grant exclusion to the FBI, because of 
its special personnel requirements, de
serves support.

Mr. Chairman, this legislation clearly 
needs some major surgery. But I believe 
that beneath its burden of special inter
est fat, the bill contains the muscle of 
sound civil service reform.

Whatever legislation is enacted will be 
administered by both Democratic and 
Republican administrations in the fu
ture. Shortsighted concessions to the 
voices of special interest is not service 
to the public which, as we know through 
proposition 13 and a host of other indi
cators, strongly favors a government 
more efficient and responsive to its needs.

Ml*. ROUSSELOT. Mr. Chairman, will 
the gentlelhan yield?

Mr. DERWINSKI. I yield to our dis
tinguished statesman, the gentleman 
from California (Mr. R ousselot) .

(Mr. ROUSSELOT asked and was 
given permission to revise and extend his 
remarks.)

Mr. ROUSSELOT. Mr. Chairman, I 
rise in support of the Hanley amendment 
to title III of H.R. 11280, the Civil Serv
ice Reform Act of 1978. As you know, 
this amendment would preserve veterans’ 
preference in Federal employment as it 
presently exists.

There is very little new which can be 
said about veterans’ preference. Emotions

treatment in Federal employment. Basic
ally, the law provides:

First. Five point prefer’ence added to 
the minimum passing score (70) received 
by the veteran;

Second. Ten-point preference for dis
abled veterans;

Third. Preference for job retention in 
the event of a reduction in force;

Fourth. Reemployment rights in the 
event of interruption for military serv
ice;

Fifth. Preference in meeting medical/ 
physical requirements;

Sixth. Certain preferences in appeal 
rights;

Seventh. Absolute preference for cer
tain jobs at lower levels; and

Eighth. Miscellaneous benefits/pref
erences.

The Schroeder amendment adopted 
in the Post Office and Civil Service Com
mittee seeks to drastically reduce and 
damage these preference rights. I 
strongly oppose the Schroeder amend
ment and urge my colleagues to examine 
the arguments presented by the gentle- 
lady from Colorado in support of her 
amendment. The hearing record is clear 
in its refutation of the charges that vet
erans’ preference has led to discrimina
tion against nonveterans, women, and 
minorities.

The Honorable R ay R oberts, chair
man of the Committee on Veterans’ Af
fairs, has stated that he is not convinced 
by the testimony presented in favor of 
this dilution of veterans’ preference. In 
a letter to Representative H anley, the 
author of this amendment. Representa
tive R o'berts asserts that:
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Our Subcommittee on Education and 

Training recently conducted oversight hear
ings on the Administration’s proposal to 
amend the Veterans’ Preference Act. Based 
on testimony presented by the Chairman of 
the Civil Service Commission, Mr. Alan 
Campbell, and the major veterans organiza
tions, many of us are not persuaded that the 
proposal has merit. The average age of World 
War II veterans is now 59 years. Obviously, 
his eligibility for veterans’ preference will 
have no major impact on employment dur
ing the next ten years. The Korean veteran, 
whose average age is 48, is well established 
in his career. However, many Vietnam vet
erans are finding it ektremely difficult to 
obtain employment. The rate of unemploy
ment among this group now stands at about 
ten percent.

The Schroeder amendment, limiting 
preference to a one-time use within 15 
years from the date of discharge will not 
aid the Vietnam veteran, but will, in 
fact, eliminate many veterans of that 
era from the benefit of preference 
practices.

We, in the Congress, must hold fast to 
the commitment made to the veteran 
years ago when we promised readjust
ment assistance to those who risked their 
lives in defense of this country. Vet
erans* preferencie does not give an im- 
fair advantage to veterans seeking Fed
eral employment, but merely facilitates 
the hiring of well-qualified applicants 
whose careers have been interrupted or 
delayed because of military service.

I urge my colleagues to join me in sup
port of the Hanley amendment and in 
support of those men and women who 
served us all without question or reser-

not want to impugn the character of 
every Member over here who has been 
attempting to resolve some issues that 
ought to' be resolved and who are pre
pared to offer some perfecting amend
ments to this bill.

Mr. ROUSSELOT. Mr. Chairman, if 
the gentleman from Illinois will yield, 
doeŝ  the gentleman from Missouri (Mr. 
Clay) think it is necessary to name 
names?

Mr. CLAY. I do not think the gentle
man ought to impugn the motives of 
every Member.

Mr. ROUSSELOT. I do not want to im
pugn any Member, and I have admitted 
I engage in such tactics all the time when 
I think issues need to be resolved. When 
we do that, we are stalling for time; that 
is all we are doing.

I do not think I need to name names, 
because the record will be very clear 
tomorrow as to who is engaged in legis
lative procedural tactics. That is a very 
natural procedure, and I do it all the 
time when I am trying to get issues clari
fied that I think are not being clarified.

Mr. C?LAY. But the gentleman is not 
being “dilatory**?

Mr. ROUSSELOT. Oh, yes, I think I 
am dilatory at times.

Mr. DERWINSKI. Mr. Chairman, if 
I could reclaim my time, I seem to recall 
that there is a line in Shakespeare that 
runs something like this: “It takes one 
to know one.”

Mr. ROUSSELOT. Yes, that is right, 
and I accept that honor.

Mr. DERW INSKI. Mr. Chairman, I

Alan May, coautnor of the infamous 
“May-Malek Manual** which was to serve 
as the Nixon administration*s plan to 
politicize the Federal biu-eaucracy, is 
quoted as saying:

I congratulate President Carter on his pro
posed civil service reforms. It was exactly 
to that kind of result that my manual was 
written. There are many ideas in (this leg
islation) that resemble the May Manual.

Mr. May was convicted for his role in 
politically clearing civil service candi
dates for positions at the GS-13 level 
and above.

Two former executive directors of the 
Civil Service Commission, Bernard Rosen 
and Nicholas J. Oganovic, are actively 
opposing- this legislation. Surely their 
opposition, coupled with their expertise, 
should raise some doubts in the minds 
of my colleagues about the merits of this 
bill.

I ask each of my colleagues, as we 
approach the amendment process, to 
keep an open mind. Disregard the slo
gans, the labels, everything but the sub
stance. Instead, I urge my colleagues to 
please carefully consider the arguments 
set forth in support of the amendments 
to be offered to this bill and not be per
suaded to oppose an amendment simply 
because administration spokesmen rise 
to argue against these amendments with 
generalities such as this particular 
amendment being too “restrictive or too 
burdensome.’*

I will reserve any further comments 
that I may have regarding this legisla
tion until such time as we resolve our-
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vation.
Mr. ROUSSELOT. Mr. Chairman, I 

appreciate the comments that have been 
made by the gentleman from Illinois (Mr. 
Derw inski) . I know that the gentleman 
from Illinois and the gentleman from  
Arizona (Mr. Udall) have been very dili
gent in trying to get this very much 
needed reform through Qie Congress. W e  
are surprised at the dilatory tactics of 
some of our good colleague who, in an 
effort to jam  almost everything in the 
book into this bill, have unfortunately 
confused the issue of true civil service 
reform.

I do not argue against the ability of 
those Members today to carry on what 
has been a legislative procedural filibus
ter, because I engage in that all the time 
myself.

Mr. CLAY. Mr. Chairman, will the gen
tleman yield?

Mr. ROUSSELOT. Mr. Chairman, M o  
not have the time. I will ask our col
league, the gentleman from Illinois (Mr. 
Derw inski) , if he wishes to yield to the 
gentleman.

Mr. DERWINSKI. I will yield to the 
gentleman from Missouri (Mr. Clay) so 
that the gentleman from California and 
he may have a friendly discussion.

Mr. ROUSSELOT. I assure the gentle
man the discussion will be very friendly.

Mr. CLAY. Mr. Chairman, I feel some
what like Hamilton and Burr or Brutus 
and Caesar.

I will ask my good friend, the gentle
man from California (Mr. R oxisselot) , 
if he would care to name those Members 
who have engaged in dilatory tactics this 
morning. I am sure the gentleman does

yieia 5  minutes to the genUeman from  
New York (Mr. O ilm a n ) .

(Mr. GILMAN asked and was given 
permission to revise and extend his re
marks.)

Mr. GILMAN. Mr. Chairman, my opin
ion of this civil service reform legisla
tion is well known within the Post Office 
and Civil Service Committee, on which I 
serve. I hope that my colleagues, who 
are not on this committee, bave had or 
will have the opportunity to read the 
committee’s report on H.R. 11280, and 
particularly the additional views of the 
Members who considered this bill in 
committee.

There are niunerous amendments 
pending to H.R. 11280 which other Mem
bers and I will be offering today in hopes 
of improving this legislation, for I truly 
believe that this major proposal must 
be substantially revised before this bill 
is transformed into a credible piece of 
civil service reform legislation.

It is indeed unf ortima;te that the Presi
dent has chosen this vehicle to “reform” 
the civil service system. As I pointed out 
in my personal views, in the committee 
report many parts of this legislation and 
especially the cornerstone of this bill, the 
senior executive service, is really a re
hash of legislation that had been offered 
in prior Congresses, and which for the 
most part, has been discredited.

It is not right that the American pub
lic, which desires and deserves civil serv
ice reform should be misled into be
lieving that H.R. 11280 is such reform. 
This bill in its present form is far from 
reform. It is change, but change for the 
worse, not for the better.

selves into the Committee of the Whole  
for the purpose of offering amendments.

Mr. HANLEfy. Mr, Chairman, I  yield 
myself 3 minutes.

(Mr. HANLEY asked and was given 
permission to revise and extend his 
remarks.)

Mr. HANLEY. Mr. Chairman, I do not 
believe there is a questidn at all that 
congressional attention to the civil serv
ice system is long overdue. Unfortunately, 
expediency has been the order of the 
day, as opposed to responsibility. Earlier, 

‘ the gentleman from California (Mr. 
T;:Jharles H. W ilson) —and I do not see 
him here at the moment—asked: Is it 
fair to say that some games have been 
played?

I would respond to Mr. W ilson in the 
xsense, yes and indeed, virtimlly every 
game has been played from three-card 
Molly right on through a good shell game. 
Unfortunately, the subject matter has 
become completely confused, distorted. 
Early on, I committed myself to civil 
service reform if done in a responsible 
way. I urged the President that in recog
nition of the scope of this imdertaking. 
whereas we are about to turn around the 
system that has been in order for better 
than 100 years, let us be a bit more delib
erate. Let us, hopefully, effect decent 
compromises with dissident entities. I 
urged that we take the remaining months 
in this Congress and do^the spadework, 
setting a target for early on in the 96th 
Congress, at which time we would commit 
ourselves to civil service reform as an 
absolute priority. At that time, we would 
have welded togetiier a highly responsible 
package, something that would have pre
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vented the occurrence in Chicago this 
week at the APGfE convention, an up
heaval that was totally unnecessary had 
the executive branch been somewhat 
more deliberate.

The civil service reform issue just 
about blew that association apart. As op
posed to supporters, the President now 
has dissenters,'and that is most unfor- 
timate.

Mr. Chairman, I will take the remain
ing moment or two that I have to allude 
to another subject matter terribly close 
to my heart, and one that we will be hear
ing a great deal about as we puraue this 
subject matter— v̂etferans* preference. I 
would like to restate at this moment that 
I have agreed to no compromises what
soever.

The CHAIRMAN. The time of the gen
tleman from New York has expired.

Mr. UDAIX. Mr. Chairman, I yield 3 
additional minutes to the gentleman 
from New York.

Mr. HANLEY. I have agreed to no com
promises whatsoever. One of the great 
disappointments to me is the attitude of 
the executive branch with respect to the 
traditional veterans' preference from the 
standpoint of career employment. I ain 
distressed at the editorial which ap
peared in the Washington Post this 
morning, which portrays me as an ogre, 
anti-Vietnam veterans.

I want to assure the Members today 
that this position is in complete accord 
with the desires of 95 percent of the Viet
nam veterans. That is what it is all about. 
Our Nation established a principle many

Mr. UDALL. I yield to the gentleman 
from Texas (Mr. R oberts) such time as 
he may consume.

Mr. ROBERTS. Mr. Chairman, I com
mend the gentleman from New York for 
all he has done, in perfecting his amend
ment. I also will oppose sections of this 
bill. I would point out that the first per
sons to be hit under this bill will be the 
wives of veterans who are missing in 
action.

I strongly oppose the provisions of this 
bill that eliminate veterans preference.

Mr. Chairman, I will oppose the pas
sage of H.R. 11280, the civil service re
form bill as reported. I cannot support it 
in its present form. I am opposed for 
many reasons.

First, the Senior Executive Service 
propos^ in title IV of the bill would 
create a totally new personnel system 
encompassing most Crovemment execu
tives in positions above GS-15 and below 
executive level III, “or their equivalents.” 
Among the “equivalents” which would 
be covered are approximately 400 man
agers in the Veterans* Administration’s 
Department of Medicine and Surgery in
cluding the Directors and Chiefs of Staff 
of most of our 172 VA hospitals and De
partment of Medicine and Surgery ex
ecutive positions in the central office.

Part and parcel with establishment of 
the Department of Medicine and Surgery 
in 1946 was the creation of a consolidated 
personnel system from key employees in 
the Department. In establishing the De
partment of Medicine and Surgery, Con
gress recognized the need for a separate

would provide five or more basic pay 
rates ranging from GS-15, step 6 (cur
rently $42,201), to executive level lV 
(currently $50,000). Adding bonuses 
would boost the pay for SES positions 
to 95 percent of executive level II (cur
rently $54,625). Basic pay rates for title 
38 managers currently range from $39,- 
172 to $50,000, but physicians may re
ceive an additional bonus which now 
averages $7,000 a year. Future non
physician hospital directors might rec
ognize pay benefits under the Senior 
Executive Service. However, most cur
rent hospital directors are at or near the 
$47,500 salary limitation and since few 
would qualify for ttie “ top” SES pay 
level, they are unlikely to recognize any 
pay benefit from inclusion in the Senior 
Executive Service. Of greater concern, 
however, is the loss of pay which would 
befall chiefs of staff of VA hospitals and 
central c^ce physicians and dentists if 
included in the Senior Executive Service. 
The loss of the “special pay” currently 
available to these individuals would 
make acceptance of a managerial posi
tion very unattractive to them and is 
likely to have an adverse effect on 
recruitment of top-notch physicians and 
dentists for these key managerial posi
tions.

A minimum and maximimi salary for 
graded positions in the title 38 pay sys
tem, is now prescribed in the law. The 
Administrator is authorized to pay at 
any rate within this range of salaries 
and to establish pay incentives for spe
cial achievements and performance. In
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years ago during its periods of hostility, 
and now that the embers hav6 cooled off 
and we do not have any hostile actions, 
we are saying to the men and women who 
served, “What we told you some years ago 
when you were members of the various 
branches of the Armed Services no long
er prevails, and we are about to change 
the ground rules/*

I do not accept that, and I am assured 
that most Members of this body will not 
accept that on the fundamental basis of 
principle. I think of the faith and integ
rity of the U.S. Government. That is the 
principle at stake here on the matter of 
veterans’ preference.

With regard to minorities and women 
and career employment, as we get into 
this matter we will cite the figures of the 
Department of Labor with respect to the 
fair treatment given women and minori
ties through the traditional veterans' 
preference.

So we will be getting into that. We will 
be getting into a number of other things.

I recognize the essentiality of pro
viding the President of the United States 
with the tools which he deems proper 
and appropriate to manage the store, 
and, unless there are some amendments 
adopted that I am unaware of at the 
present time, I, in all probability, will be 
supporting this bill, I simply say that I 
do so reluctantly because had we trod 
another course, that course would have 
minimized the margin of error associated 
with a transition of this degree.

I thank the gentleman for the time.
Mr. ROBERTS. Mr. Chairman, will the 

gentleman yield?

authority for employing and paying key 
personnel. Like the VA system, the Senior 
Executive Service is designed to promote 
flexibility in personnel practices. It is not, 
however, geared to the special require
ments of managing a consolidated health 
care delivery system. Inclusion of title 38 
managers in the proposed bill raises the 
following concerns:

Coverage: While the directors and 
chiefs of staff at most of VA’s hospitals 
would be included in the proposed Senior 
Executive Service, individual positions at 
some of the agency’s smaller hospitals 
and clinics could be excluded by the 
Office of Personnel Management.

Position authorizations: Position au
thorizations for the Senior Executive 
Servî ce are to be based on agency 
requirements which are tied to program 
activities and budget requirements. 
While the need for VA hospital manage
ment positions is obvious, more adminis
trative resources would be needed to 
justify these needs to the Office of Per
sonnel Management biennially, and the 
Veterans’ Administration would lose 
considerable control since the Office of 
Personnel Management would have final 
authority for approving position alloca-  ̂
tions and could even, at their initiative, 
withdraw position allocations.

Staffing and appointments: Under the 
Senior Executive Service, the Office of 
Personnel Management will approve 
managerial qualifications of all execu
tives and, therefore, current flexibility 
in selecting candidates would be lost to 
VA.

Pay: The Senior Executive Service

the case of top managerial positions, 
particularly in the assignments of hos
pital directors and chiefs of staff, this 
flexibility is necessary to meet the cur
rent and unique needs of our health 
care delivery system. The inclusion of 
such positions In the Senior Executive 
Service could ireverely curtail the cur
rent VA authorities in pay policies for 
these employees.

Performance evaluation: The pivot of 
the Senior Executive Service’s system 
for granting awards and removing ex
ecutives is the performance evaluation 
system. This system calls for annual 
evaluation, based on predetermined per
formance requirements, of each execu
tive by a performance review board. Un
der the Senior Executive Service the 
Veterans’ Administration no longer 
would have primary responsibility for 
establishing the framework of this sys
tem nor for its application in evaluat
ing individuals. *This control will have 
been lost to the Office of Personnel Man
agement and performance review 
boards whose members may be from 
outside the Department of Medicine and 
Surgery. The very real difficulty of 
achieving and administering an objec
tive, realistic, valid and creditable per
formance evaluation system to meet the 
unique needs of the Department of Med
icine and Surgery is also of concern to 
me.

Mr. Chairman, I have also given much 
thought to the administration’s pro
posed plan to terminate veterans’ pref
erence for mil tions of veterans—and 
drasticany limit the benefit for so miany
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Others under the guise of “helping Viet
nam veterans/* It is a sad day we find 
ourselves in.

Is it any wonder veterans are sounding 
off about the “anti-veteran” attitude of 
this administration? Never have we wit
nessed so many actions that seem to 
slight the man who served his coimtry 
honorably in time of war. Look at the 
record. Last year the administration de
cided to provide full veterans* benefits to 
veterans who were discharged under con
ditions other than honorable. You will 
recall the Congress spent most of the 
session working out a solution to the 
problem. The Secretary of Health, Edu
cation, and Welfare suggested the ad
ministration was thinking of transferring 
the veterans compensation and pension 
program from VA to HEW as part of a 
welfare reform package. We finally re
solved that. There was some thought of 
dismantling the Veterans Administra
tion through a reorganization plan. It 
took us some time to get a commitment 
from then OMB director, Bert Lance, 
that this would not be done.

This year, the administration was de
termined to close 3,132 VA hospital beds 
with a reduction of 1,500 employees. Al
though the House acted to assure this 
would not happen, it still is not resolved. 
The administration also proposed to 
terminate research programs being con
ducted in about 60 VA hospitals. The 
House stopped that from happening. The 
administration’s proposed 1979 VA 
budget was deficient by more than $1 
billion. The House restored the funds in

or naval service of the United States and the 
widov7s and orphans of deceased soldiers and 
sailors.

The act of August 23, 1912 (37 Stat. 
413) provided:

That in the event of reductions being made 
in the forc^ in any of the executive depart
ments, no honorably discharged tidier or 
sailor whose record In. said department is 
rated good shall be discharged or dropped 
or reduced in rank or salary.

The objective of the Veterans* Read
justment Act of 1944, with reference to 
the emplo:ipient of veterans, was to safe
guard their preference in employment, 
both private and public.

In Jime of 1944, two major pieces of 
veterans legislation were enacted: The 
Veterans*' Readjusitmeint Act and the 
Veterans* Preference Act. The legislation 
was adopted with no adverse comment 
having been offered by any Member of 
Congress. To the best of my knowledge, 
there has never been any controversy, 
imtil now, on providing a preference in 
employment for veterans.

Mr. Chairman, I will have much more 
to say about this when the ajnendment 
is offered by the gentleman from New 
York, Mr. Hanley, to strike those provi
sions of the bill that will adversely affect 
Vietnam veterans, and I hope my col
leagues will pay close attention to the 
debate at that time and support us in our 
efforts to fulfill a commitment we made 
years ago to care for those who have de
fended our country in time of need.

Mr. IIDALL. Mr. Chairman, I yield 1 
minute to the gentleman from Missouri 
(Mr. Clay) .

National Labor Relations Act was en
acted in 1935, Federal employees were 
excluded from its coverage. In 1962, how
ever, the late President John P. Kennedy, 
in recognition of the groY ng need, estab
lished a formal labor relations program 
for the Federal work force. That program 
was refined by President Nixon’s Execu
tive Order 11491 which, as amended, has 
been the foundation of the Federal labor- 
management relations program.

Executive Order 11491 was a milestone 
in its time. Today almost 60 percent or 
1.2 million of all Federal employees are 
represented by 86 different employee or
ganizations in over 3,500 bargaining 
units.

The growth of the Federal work force 
and changes in our time dictate that 
labor-management relations in the 
Federal sector must become more in step 
with the seventies—recognizing that 
there are nevertheless difference between 
the public and the private sector.

During 1977, the Subcommittee on 
Civil Service which I chair conducted ex
haustive public hearings on labor-man- 
agement relations—^receiving testimony 
from over 40 witnesses in the course of 5 
days of public hearings. Testimony was 
overwhelmingly in support of the thrust 
of the committee*s legislation because 
the existing program was susceptible to 
the whims of an incumbent President, 
hmited in Its scope, management ori
ented, and lacking In the opportunity 
for judicial review of decisions of the 
Federal labor relations council.

Although the administration belatedly 
cajne forth with a statutory labor-m an-
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its Plrst Budget Resolution.
Now the administration is proposing 

that we limit the use of the 5-point vet
erans’ preference, which will have a 
tremendous impact on Vietnam veterans 
while expanding eligibility for Peder^ 
employment for nonyeterans through 
noncompetitive appointments. While 
this bill would take away veterans pref
erence for a person who served in Viet
nam, the President, by Executive order, 
has made thousands of volunteers for as 
little as one year of service in the Peace 
Corps, VISTA, and ACTION ehgible for 
a noncompetitive excepted appointment 
to a Federal Civil Service job. Think of 
that. Take away, the 5-point preference 
for honorable military service during a 
war and, grant instead, a noncompeti
tive appointment to those who avoided 
the draft and who selected alternative 
civilian service instead. What kind of 
logic is this? What rational explanation 
can one give for such a policy?

In all of my years in the Congress, I 
have never known any administration to 
suggest that veterans’ preference is a 
readjustment benefit and should be 
terminated after a limited period of 
time. When first enacted, it was given 
for life and has remained intact until 
now. The first mention of veterans’ 
preference in connecion with reduction 
in force (RIF) procedures appeared in 
an act of August 15, 1876 (19 Stat. 169) 
which stated:

That in making any reduction in force in 
any of the executive departments, the head 
of such department shall retain those per
sons who may be equally qualified, who have 
been honorably discli»rged from the military

(Mr. CLAY asked and was given 
permission to revise and extend his
^^Mr^^LAY. Mr. Chairman, there has 
heen'a great deal .discussion and̂ â ^̂  
tention focused on - le President s civU 
service reform bUl. Many of us have 
devoted untold hours >«fke t t o  leps- 
lation a true reform ,bin. H.R. 11280 
which is'now before ®
a bill—it gives the administration the 
flexibility it has sought for 
while at the same time prpvidmg certain 
basic and necessary rights for Federal

■nie^two sections of the biU which I 
want to address speciflcal^ are title v n , 
providing for a strong Federal labor- 
management relations 
long overdue, and title IX, providing for 
reform of the Hatch Act. T h eg e  are two 
basic elements which go hand in hand 
when we talk about reforming the entire 
Federal civU service system.

Title VII of H.B. 11280 establishes a 
statutory labor-management relations 
program for Federal employees. It pro
vides for the right to collective bargain
ing for Federal employees, an independ
ent Federal labor relations authority 
(FLRA), the resolution of disputes by the 
intervention of neutral, independent 
third parties, and judicial review and 
enforcement of the decisions and orders 
o f the FLRA.

The Post OfBce and Civil Service Com
mittee with title VII has adopted an 
evolutionary, balanced approach to the 
improvement of the Federal labor-man- 
agament relations program. When the

agement proposal, xneir program wo^d 
have done Uttle more 
Executive order. The committee s enorts 
to reconcile some of the differences be
tween its position and the viewpoint of 
the administration were exhaustive 
but—notwithstanding long and involved 
efforts— the administration’s concessions 
in the committee were so insignificant 
as to render them virtually meaningless.

Title VII, as approved by the commit
tee, represents a balanced, impartial ap
proach to resolving the principle differ
ences between two points of view, the 
print, which—in some respects—would 
adopt in the Federal sector many prac
tices which are prevalent in the private 
sector and the administration proposal 
which, for all practical purposes, would 
simply codify Executive Order 11491 with 
its confused, management oriented, du
plicative, antiquated approach to labor- 
management relations.

I want to assure my colleagues that 
title v n  takes a middle ground—retain
ing management rights which are neces
sary to function with flexibility and ef
fectiveness. On the other hand, the com
mittee bill will not permit agencies to 
imilaterally remove any issue from bar
gaining simply by issuing a regulation.

I also want to assure my colleagues 
that there is nothing in this bill which 
allows' Federal employees the right to 
strike, to have an agency shop, or to 
negotiate over pay and money-related 
fringe benefits.

I urge my colleagues to reject any 
weakening amendments.

Mr. Chairman, another provision of 
the bill which the Members will be hear
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ing a great deal about today is title IX. 
Title IX, as everybody by now knows, 
provides for reform of the Hatch Act. 
Earlier, during the debate on the rule, I 
addressed why I strongly believe title IX 
is germane and appropriate. In addition, 
the committee supported my position by 
adopting my amendment by a vote of 
13 to 10.

Title IX is virtually identical to H.R. 
10, the Federal Employees’ Political Ac
tivities Act of 1977, which passed the 
House on June 7, 1977, by a vote of 244 
to 164. The only major difference is that 
title IX designates the special coimsel of 
the Merit Systems Protection Board as 
the enforcing authority and the Board 
as the adjudicatory authority. This 
change reflects the fact that H.R. 11280 
takes into account that the Civil Service 
Commission is being superceded by the 
Merit Systems Protection Board and the 
Office Personnel Management.

There has been a great deal of specula
tion and discussion as to why I sought to 
amend the civil service reform bill to 
include modification of the Hatch Act. 
I want to address this issue here and 
now.

Although both the committee and the 
House approved this legislation last? year, 
it became increasingly clear to me that 
the other body would not act on Hatch 
Act reform this year. In offering the 
amendment in committee it was my hope 
it would help to insure that both Houses 
of Congress have the opportunity to work 
their will in considering reform of the 
Hatch Act.

My intention has never been to gut

balance, however, between these in
creased management prerogatives and 
flexibility and the legitimate rights of 
Federal employees, a progressive labor- 
management program is essential.

In view of this need to achieve a bal
anced bill and at the urging of the ad
ministration, Congressman Clay, as the 
chairman of the Subcommittee on Civil 
Service, and Congressman Solarz, as a 
member of the full committee, joined me 
in an effort to arrive at a compromise 
labor-management section to this bill. 
Title Vn of the committee print, which 
I strongly supported, was the result of 
those efforts with assistance of the com
mittee’s Democratic caucus and would 
have insured a proper balance between 
the competing interests of management 
and flexibility and employee rights. 
While we made major concessions in the 
committee print, there was only m sig- 
niflcant movement by the administra
tion from its initial proposal.

Title vn, as approved by the commit
tee, is based upon H.R. 9094, a bill spon
sored by Mr. C lay and myself, for 
which public hearings were held on 
September 15, 1977 (serial No. 95-31). 
Earlier, public hearings were held on re
lated labor-management legislation on 
April 21, 26, 1977 and May 3, 5, 10, 1977 
(serial No. 95-30).

A  committee print of title VII was used 
for markup purposes. That print was 
similar to H.R. 9094 except that it : First, 
did not grant agency shop automatically 
upon election of an exclusive representa
tive; a second election was required for 
agency shop; second, contained no pro-

CoUective bargaining is not new to the 
Federal Government. Under Executive 
orders, 58 percent of the work force has 
been organized into exclusive bargaining 
units, and agreements have been nego
tiated covering 89 percent of those or
ganized. Though the Civil Service Com
mission tells us that the Federal labor 
movement can be traced back to the 19th 
century, the modem era began in 1962, 
when Executive Order 10988 was issued. 
Since that time, there have been several 
changes in the order. However, the basic 
thrust and intent remains the same. The 
system as it now exists still contains the 
inherent shortcomings that come from 
being created, governed, and adminis
tered by management alone. To continue 
to tinker with the Executive order sys
tem is to delay the obvious: What is now 
needed in the Federal Government is a 
labor-relations program based upon leg-, 
islation.

I have been quite frankly surprised 
with the rhetoric and hysteria that has 
accompanied consideration of title VII. 
It is not a radical departure from the 
present system, but is a small, incre
mental step forward.

As the sponsor of H.R. 1589, the Fed
eral Employees Labor Relation Act of 
1977, the precedessor to H.R. 9094, which 
provided for the negotiation of pay and 
fringe benefits; the negotiation of all 
agency regulations; and automatic 
agency shop; and a limited right to 
strike (based on Canadian law)—all of 
which, I might emphasize, have been de
leted from title VH—I can assure M em 
bers tliat expansion in the scc>pe of bar-
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the civil service reform bill by offering 
my amendment. I reject the thinking 
critics who say that modifying the Hatch 
Act within the context of civil service 
reform will inject too much politics into 
the system. There is no greater priority 
for Federal employees than broadening 
the extent to which they may paFticipate 
in political activities while strengthen
ing protections to both the public and 
employees against coercion and im
proper political activities.

Extending constitutional rights of free 
speech and association to Federal em
ployees is an integral part in the reform 
of the entire civil service system.

I urge my colleagues to defeat any 
motion which may be offered during 
today’s debate which seeks to delete 
title IX from H.R. 11280.

I urge my colleagues to support H.R. 
11280, the President’s civil service reform 
bill, as reported out of the House Post 
Office and Civil Service Committee.

Mr. U P ATT. Mr. Chairman, I yield 2 
minutes to the distinguished gentleman 
from Michigan (Mr. Ford) , a member of 
our committee.

(Mr. FORD of Michigan asked and 
was given permission to revise and ex
tend his remarks.)

Mr. FORD of Michigan. Mr. Chairman, 
today, we are considering the President’s 
civil service reform bill. I have supported 
the administration’s efforts to bring more 
accountability to the ma,nagement of 
Government programs through the crea
tion of a senior executive service and by 
streamlining the appeals prwess for 
grievances. In order to maintain a fair

vision for an “ alternative labor orga
nization” * third, a management rights 

wa^ added; and fourth, there was
no provision for the
and other major money related fringed

The administration’s labor-manage
ment proposal was similar to Executive 
Order 11491, under which the existing 
labor-management relations Prograrn is 
operated, with two exceptions: H r s t jt  
established an independent 
Federal Labor Relations Authority 
(FLRA) as the successor to the Federal 
Labor Relations Council; and “
permitted agencies and ® “
ate most grievance and arbitration mat
ters which may now be appealed only 
under statutory Proced^es.

Title VII, as approved by the commit
tee, represents a balanced, impartial ap
proach to resolving the principal differ
ences between two points of 
print which, in some respects, would 
adopt in the Federal sector many prac
tices which are prevalent in the private 
sector and the administration proposal 
which, for all practical purposes, wo^d 
simply codify Executive Order 11491 
with its confused, management-oriented, 
dupHcative, antiquated approach to 
labor-management relations.

The Udall compromise amendments 
that passed in committee, while modify
ing title VII even further, are still a step, 
although a modest step forward in pro
viding protections for legitimate em
ployee rights. Any further cutbacks m 
title VII, however, would seriously 
threaten our efforts to achieve this 
equilibrium.

gaining in title VH has been a very mod
est, incremental step that comes nowhere 
near the scope of bargaining that most 
States permit for public employees or 
that we permit for postal workers.

In fact, this incremental approach was 
followed by President Ford in 1975, when 
he amended the Executive order govern
ing Federal labor-management relations 
to permit negotiation of agency regula
tions, unless a compelling need existed. 
Under this amendment an agency could 
not take an item, that is otherwise nego- 
tiable, off the bargaining table by simply 
issuing a regulation, unless there was a 
‘‘compelling need” to do so.

However, higher level agencies, such 
as the Civil Service Commission (the Of
fice of Personnel Management under this 
bill), can now issue regulations that re
move the ability of agencies to bargain 
over items, even if they wish to do so. 
The Udall compromise simply takes the 
“compeUing need” test, and moves it up
stairs, applying it to Government-wide 
regulations of the Office of Personnel 
Management. Even if there is no com- 
peUing need for that regulation, the reg
ulation still stands. All title VH does is 
to say—if the matter that the regulation 
is the subject of is otherwise negotiable, 
labor and management must sit down 
and talk about it in good faith. They need 
not necessarily agree.

Much of the criticism directed at the 
Federal Gon^emment concerns the ^ e  
and unmanageability of the executive 
branch. This situation is merely aggra
vated by the existence of a centralized 
monomiiic persann^ body imposing uni- 
foxm standards that cut across every
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level and location in the Federal Govern
ment. Such a system fails to take into 
account the divergent working conditions 
and needs of different agencies and of
fices around the Nation. The compelling 
need test in title vn would in no way 
hamper the ability of these agencies to 
issue necessary Government-wide regu
lations. It would insure, however, that 
employees would not be deprived of their 
legitimate right to bargain over the terms 
and conditions of their employment, ex
cept where a genuine need to so exists. 
Local managers then and the democrati
cally elected employee representatives 
would be given the flexibility to engage 
in open discussions and to attack their 
problems at the local level— ŵhen it is 
appropriate to do so— ŵith greater logic 
and efficiency than the present system 
allows. This in tiim helps to promote 
better government for all citizens.

Even if there is no “compelling need’’ 
for a regulation, the item may not be the 
subject to negotiation because it has been 
excluded by the statutory management 
rights clause in title Vn. Title VH’s man
agement rights clause still bars a wide 
range of subjects from the negotiation 
process. Management would retain the 
right to determine the mission, budget. 
Internal security, or personnel necessary 
to conduct its work; to direct its em
ployees; to assign work, to contract out 
or take actions necessary in the event of 
national emergencies. And I might fur
ther point out that no matters that are 
governed by statute (such as pay, money- 
related fringe benefits, retirement, and

bers at the President’s sole discretion and 
accepts removal for cause only.

By-providing for judicial review of the 
authority’s decisions, similar to that pro
vided under the National Labor Relations 
Act, the right of both sides to receive an 
impartial decision is further strength
ened, while making the authority more 
accoimtable for its actions. Judicial re
view is" one of the primary benefits of a 
statutory program over an Executive 
order, and to limit such review also limits 
the advantages of codification.

Title vn would permit agencies and 
unions to negotiate grievance and arbi
tration procedures to cover most, but not 
all, matters which may now be appealed 
only under statutory procedures under 
the Executive order. Binding arbitra
tion has been permitted for grievances 
(as opposed to statutory appeals) since 
President Nixon issued his Executive 
order in 1969. It has worked well as an 
expeditious, credible and cost-effective 
means of dispute resolution. Thus, title vn does not represent a change, but 
rather an extension of the well-tested 
provisions of the Executive order. The 
committee print would simply extend 
the coverage of arbitration procedures 
somewhat^further than the administra
tion has proposed.

Prom the management’s point of view, 
arbitration provides a businesslike ap
proach to grievance and appeals han
dling. The union, which must decide 
whether to arbitrate, can serve as an 
effective screening device in frivolous, 
costly grievances. Further, the arbitra-

since the Office of Personnel Manage
ment, headed up by one politically ap
pointed Director, will replace the Civil 
Service Commission, which at least in 
theory is a more neutral body. Fair and 
unbiased decisions could not be expected 
to be rendered by one of the parties to 
the dispute.) Thus, employees would be 
very skeptical of the decisions rendered 
by this special interest group.

Title vn would provide for procedural 
guarantees and eliminate the inherent 
conflict of interest that now exists, ̂ t can 
afford an employee the right to test the 
accuracy of their classiflcation through 
the grievance procedure, just like any 
other personnel matter; with arbitration 
as a flnal step. It is  ̂fair system and one 
which can keep the faith between man
agement and employees. It is especially 
important that we bring impartiality into 
the classification appeal process since we 
have excluded pay from the negotiation 
process.

Finally, the administration has already 
recognized the competency of arbitrators 
to consider classification issues. Under 
their proposal when an employee is re
duced in grade they can challenge that 
action as an adyerse action through the 
negotiated grievance procedure. Thus, 
title VII is not proposing anything which 
is radically out of the ordinary. It is 
merely extending the grievance proce
dure to include grievances concerning 
upgradings as well as the downgradings 
which are covered by title V n  proposed 
by this committee and the President.

Emring committee markup, I  offered an
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so fortti) could be altered by a nego
tiated agreement.

Statutory management rights clauses 
are totally alien to the private sector. 
They are part of the negotiation process. 
And I suspect that in the Federal sector 
that maaiagement rights clauses even 
stronger than this statutory one may be 
negotiated—^particularly since Federal 
unions do hot have the bargaining chip, 
the negotiation table to threaten a “with
holding of employment.'*

One of the central elements of a fair 
labor relations program is effective, im
partial administration. Title VII provides 
for the creation of an independent and 
neutral Federal labor relations author
ity to administer the Federal labor man
agement program and subjects the deci
sions of the authority to judicial review. 
Currently, the Federal labor-manage- 
ment program is administered by the 
Federal Labor Relations Council which is 
composed of three administration offi
cials, the Secretary of Labor, the Chair
man of the Civil Service Commission, and 
the Director of the Office of Management 
and Budget, none of whom can be consid
ered neutral. In addition, the decisions of 
the Council are not subject to judicial 
review.

The Federal labor relations author
ity, pattern^ after the NLRB, would 
insure that the administration of this 
program is free from bias toward either 
party. Impartiality is guaranteed by pro
tecting authority members from unwar
ranted ‘^Saturday night’* removals. The 
administration during committee markup 
eventually changed its position from 
supporting removal of authority mem-

tion process is more etticient, less time 
consuming, and less formal than the 
statutory appeals system. Finally, the 
costs of arbitration (which tend to aver
age about $840 per case, excluding at
torneys fees) are generally—though not 
always—shared equally by the union and 
agencies, rather than by the taxpayer 
who bears the burden under the statutory 
appeals process. The more issues we can 
arbitrate, rather than going through the 
statutory appeals process, the more 
money we can save the public.

Classification appeals would also be 
subject to the negotiated arbitration pro
cedure under title Vn. The fact that pay 
and classification are nonnegotiable 
makes this provision important, because 
it would assure that questions relating 
to classifications are equitably resolved. 
For a Federal employee, it is his or her 
classification that determines their grade 
level and ultimately how much they earn.

The present classification appeal pro
cedure is a unilateral procedure. Title 5, 
section 5112(b) of the United States Code 
provides that an employee may appeal to 
the Civil Service Com'hiission at any time 
and the Commission will review the ap
propriateness of the classification. T^e 
procedure does not provide for a hearing 
before the Commission or for any out
side third party review.

Tlie failure to provide for these mini
mal procedural guarantees has placed the 
credibility of the classification appeal 
system in doubt. Because pay is a func
tion of classification the CivU Service 
Commission has a vested interest in hold
ing grades down. (Under the administra
tion’s proposal, this will be intensified,

amendment to add a new provision, sec
tion 704(c), which is intended to preserve 
the scope of collective bargaining hereto
fore enjoyed by certain trade and craft 
employees. This includes certain trade 
and craft employees of the Department 
of the Interior, and those trade and craft 
employees in units or portions of units, 
transferred, effective October 1, 1977, 
from the Department of the Interior to 
the Department of Energy. This provi
sion is required because of two recent 
rulings by the Comptroller General which 
invalidated certain collectively bargained 
provisions and held that specific legisla
tive authorization is necessary for these 
employees to continue to negotiate si^h 
provisions in accordance with prevailing 
private industry practice. Decisions Nos. 
B-189782 (February 3, 1978) and B - 
191520 (June 6, 1978).

Certainly, we should not now be nar
rowing the preexisting collective bar
gaining practices of any group of Fed
eral employees. This provision of the 
bill would have the effect of overruling 
the two Comptroller General decisions, 
and would adopt his own suggestion for 
specific legislative authorization. The 
provision would specifically authorize 
the continuation of prior collective bar
gaining practices, and would allow these 
employees, whom Congress already 
sought to protect in the savings pro
vision of 1972 wage board reform law, to 
continue to negotiate their terms and 
conditions of employment in accordance 
with the prevailing practice principle. I 
do not intend to expand nor contract the 
scope of bargaining that existed prior to 
the Comptroller General decisions. In
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the past, these employees have nego
tiated wages, pay practices, and other 
practices in accordance with the pre
vailing practice principle. This has pro
duced some of the most stable and effec
tive collective bargaining in the history 
of public employee labor relations. It has 
enabled the Federal Government to 
procure and retain qualified craft em
ployees who otherwise might choose em
ployment in private industry, by insur
ing that they will enjoy comparable 
terms and conditions of employment.

It is not the intent of this provision to 
interfere with the current system of pro
viding the employees in question with 
retirement benefits, life insurance bene
fits, health insurance benefits, and work
men’s compensation. Those benefits 
would not become negotiable and would 
continue to be payed- to those employees 
exclusively pursuant to the Federal 
statutes in effect.

For over 16 years now, Federal public 
employee organizations have shown 
themselves to be responsible parties In 
the Federal government’s labor-manage
ment program. Even President Ford rec
ognized the maturing of employee orga
nizations, when he amended the Execu
tive order in 1975. The bill reported by 
the committee also recognizes the prog
ress we have made in labor-manage
ment relations in the Federal s6ctor. A 
close and dispassionate reading of title 
VII should indicate that it is only a 
modest, but we feel vitally important 
step forward.

I ask my colleagues to support the

ington, D.C., as the center not only of ex
cessive bureaucratic authority but as the 
beneficiary of substantial profit from 
governmental enterprise. Today every 
major Federal department is headquar
tered in Washington, D.C. The vast ma
jority of supergrades, choice political 
appointments, and other highly paid 
jobs with the greatest policymaking au
thority are located in this area. Yet those 
in the regional and local oflSces of these 
major departments and agencies are fre
quently in far greater contact with the 
daily administration of Federal pro
grams.

I am convinced there is something 
inherently wrong with the creation of a 
“single factory town” which lacks a Main 
Street, which knows no Willie Lomans 
or Archie Bunkers. A prudent decentral
ization of services is needed to bring 
Government closer to the people who 
must bear the cost and share the benefits 
of Federal programs. Hopefully the 
forthcoming study, required in this bill, 
will give us new direction in diminishing 
the arrogance and imresponsiveness 
which tends to accompany a concentra
tion of power.

A great concern of all of us who have 
ever served in the executive branch is 
the inflexibility of promotion policies. 
This bill is designed above all to bring 
greater accountability into the senior 
executive level. I am convinced a sec
ondary goal should be to develop ways 
to reward and promote on merit at more 
junior levels. Accordingly, I was pleased 
the committee accepted my amendment

eral bureaucracy than the civil service 
reform bill itself. Something is wrong 
with any society that becomes topheavy 
with bureaucracy and I would hope to ob
tain bipartisan support for my amend
ment to place a cap on Federal employ
ment on the House Floor.

Second, I was disappointed that the 
committee failed to approve a provision 
clarifying the ethics obligations which 
the Federal Government should require 
of its employees at all levels. The rejected 
amendment would have prohibited Fed
eral employees, or unions representing 
such individuals, from soliciting gifts, 
favors or related items—either for the 
Federal employee or the employee’s fam
ily— f̂rom any person, corporation or 
group which may be substantially af
fected by the performance or nonper
formance of the employee’s official duties 
or the official functions of the agency for 
which the employee is working. Although 
our committee has approved ethics legis
lation dealing with Government officials, 
most of that legislation does not extend 
to the rank and file membership of the 
Federal work force. The majority of the 
concepts embodied in the rejected 
amendment are contained in existing Ex
ecutive Order 11222 and ought, in my 
judgment, to be incorporated into 
statute.

Finally, I was distressed that the com
mittee refused to ratify a proposal which, 
if adopted, would provide for expeditious 
suspension procedures for federally em
ployed air traffic controllers who delib
erately engage in job actions now barred
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progressive, but responsible approach 
the committee has produced in title vn.

Mir. DERWINSKI. Mr. Chairman, I 
yield 5 rninutes to the gentleman from 
Iowa (Mr. Leach) .

(Mr. LEACH asked and was given per
mission to revise and extend his re
marks.)

Mr. LEACH. Mr. Chairman, I would 
like to compliment the gentleman from 
Pennsylvania (Mr. Nix) for his even- 
handed leadership of the committee. 
This will be a fitting cap to a fine career 
in this body.

I would also like to compliment the 
gentleman from Arizona (Mr. Udall) 
who with great statesmanship has sup
ported positions he has not always agreed 
with, and the gentleman from Illinois 
(Mr. D erw inski) (who has^continued to 
suport Executive flexibility during an ad
ministration not controlled by his party.

The bill before us is in essence bi
partisan. The approach of the Carter 
administration follows broadly the efforts 
of the last two Republican administra
tions. But the fact that the House is now 
able for the first time to consider the 
measure reflects above all on the legisla
tive leadership of Mr. U dall and Mr. 
D erw inski. Their achievement in getting 
this bill to the House floor cannot be 
underestimated.

Mr. Chairman, I would like briefly to 
touch on flve amendments I offered in 
committee, two of which were accepted 
and thjee of which I intend to offer for 
further consideration on the House floor.

The first deals with the issue of 
decentralization.

A suspicious public looks upon Wash-

to allow far greater fle^dbility in promo
tions t]pian currently exists under the 
Whitten amendment. First enacted dur
ing the Korean war, the Whitten amend
ment limits the number of promotions 
which may be made in a single year. Yet 
one of the problems with an inflexible 
civil service system is that often com
petent individuals, particularly women 
and younger employees, are underutilized 
by the Federal Government. Qualifled 
individuals may, for a number of rea
sons, be forced to enter the Federal work
force at levels of responsibility below 
their capability and the Whitten amend
ment has been a barrier to the promotion 
of these individuals. The committee has 
in my judgment wisely expressed its de
sire that authority be created for a more 
flexible application of the Whitten 
amendment in the future in instances 
where there is clear evidence of merit 
and dedication to the career service.

Although I was pleased with commit
tee recognition of- the objectives of de
centralization and more rapid merit 
promotion, I was disappointed that the 
bill continue to miss the mark on three- 
key aspects of Government reform.

First, the committee rejected an 
amendment I offered to limit, for the 
duration of this administration, the size 
of the Federal work force to the number 
so employed at the outset of the current 
administration. Statistics issued by the 
Civil Service Commission indicate that 
the size of the Federal work force, exclu
sive of the U.S. Postal Service, has grown 
in the past year and a half by more than 
112,000 and I can conceive of no better 
vehicle to halt further growth in the Fed-

by law or executive order. To permit a 
limited nimiber of Federal employees to 
hold the innocent taxpaying public 
hostage, by slowing down or stopping air 
transportation, should not be tolerated, 
and prompt action should be taken to 
deal with such action, within reasonable 
guidelines protecting the employee. To 
permit such abuses of the public trust to 
continue ^  imconscionable.

It is my hope that the full House will 
give careful consideration to the merit of 
these mandatory provisions and will take 
affirmative action to strengthen the bill 
and thereby enhance the integrity and 
responsiveness of the Federal bu
reaucracy.

Mr. QUAYLE. Mr. Chairman, will the 
gentleman yield?

Mr. LEACH. I am happy to yield to 
my colleague, the gentleman from 
Indiana (Mr. Q uayle) .

(Mr. QUAYLE asked and was given 
permission to revise and extend his 
remarks.)

Mr. QUAYLE. Mr. Chairman, I thank 
my colleague, the gentleman from Iowa 
(Mr. Leach) for yielding to me.

Mr. Chairman, I take this opportunity 
to express my support for civil service 
reform as a first step to making Gov
ernment more responsive and effective. 
During the course of this debate I hope 
that we can make improvements in this 
bill, H.R. 11280, that will help bring 
bureaucracy imder control and give the 
executive branch the tools it needs to 
carry out its mandate from the people.

Through the adoption of Reorganiza
tion Plan No. 2 by a vote of 381 to 19 
on Wednesday, the House has gone on
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record in support of the President in 
his pledge to reform and reorganize the 
civil service. The reorganization plans 
create the mechanism through which re
form can be achieved. Now we must face 
the challenging task of giving the new 
Office of Personnel Management, the 
Merit System Protection Board, and the 
Federal Labor Relations Authority the 
necessary tools to accomplish real 
reform.

Under our present civH service system, 
the Federal bureaucracy has grown un
responsive and now consumes 22 per
cent of the gross natioi^ product. It 
threatens our economic strength and 
productivity.

Since 1930, the Federal payroll has 
increased dramatically by 462 percent 
while during the same time span the 
entire population of the United States 
increased by only 71 percent.

We have an opportunity through civil 
service reform to harness this bureauc
racy by rewriting the archaic laws which 
were originally drafted to protect 
against the political spoils system.

Today we are threatened by an even 
grater spoils system which through its 
hiring and jBLring policies virtually guar
antees a job to anyone who passes a 
year’s probation.

The sluggish civil service appeals sys
tem can take 6 to 18 months. As one 
veteran bureaucrat explained it:

Firing anyone is a practical impossibility. 
The standard procedure is to promote them 
out of your department if the wcwker is 
disruptive or incompetent.

In  1976, only 0.004 percent erf all Fed-
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But we cannot honestly blame the 

Presidents. None of the Presidents to 
date have had much control over the 
growth of this sector—each President’s 
appointment powers have been severely 
limited. President Carter could appoint 
only 2,200 of the nearly 3 million Federal 
workers.

This figure includes 500 personal White 
House staff and one-third of the remain
der are private secretaries and confiden
tial aides.

At the burgeoning Department of 
Health, Education, and Wdtfare, the 
President can appoint less than 150 of 
the 153,000 employees. Throughout Gov
ernment his entire list of appointees 
amounts to less than 1 percent of all 
Federal appointees. Thus these workers 
are not in any way responsible to the 
American people ^ o  elect the President. 
They are part of a system that began 
long before the current administration 
and will continue long after President 
Carter has left Pennsylvania Avenue.

But we need to put a stop to this spoils 
system.
 ̂ The civil service system must be re
vised to give the President more authority 
over the maJceup of the FederaJ agencies. 
First, a greater portion of the Federal 
employees should be appointed by the 
President.

Second, Congress must develop a sys
tem to insiu-e that the same merit incen
tives which operate in the private sector 
also operate in the F^eral Government. 
Federal employees should know that a 
fine job will be rewarded, but inferior 
work will resiat in a hearing and

service principles. The rigorous and 
dangerous duties performed by the 
Bureau’s employees do not lend them
selves to many aspects of bureaucratic 
regulations.

Mr. Chairman, there are going to be 
many important amendments coming 
up. I think the one to place a civil service 
ceiling by the gentleman from Iowa (Mr. 
Leach) is one of the key -amendments. 
We are certainly wise today in giving the 
entire body an opportunity to study the 
amendments and review the entire bill.

Mr. DERWINSKI. Mr. Chairman, I 
yield such time as he may consume to 
the gentleman from Maryland (Mr. 
Steers) .

(Mr. STEERS asked and was given 
permission to revise and extend his re
marks.)

Mr. STEERS. Mr. Chairman, I rise in 
opposition to this so-called civU service 
reform bill, and I will give reasons in 
greater detail at a later date.

However, I do want to bring out briefly 
at this time the fundamental problem 
with this bill. We have talked here a lot 
about amendments. I say that it is not 
only the amendments to the biU which 
are making it questionable; it is the 
heart of the bill, the senior executive 
service, which makes it pernicious, re
gardless of amendment.

I remind the Members that we now 
have a schedule C which was created un
der the administration of President El- 
se^ower, a Republican President. I 
think that was a step backward, a step 
toward the spoils system. Now we propose
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eral workers were fired. Most d  the t^ - 
minations were first-year employees. So 
their supervisors found less than one 
four-thousandths of 1 percent of all Fed
eral employees remiss in their duties.

Yet the files in my office and other con
gressional offices would indicate this is 
an inaccurate figure. I get letters from 
Federal agencies sometimes weeks or even 
months after my initial request. When 
the letters finally arrive, toey contain 
factual errors or they are impossible to 
understand due to the bureaucratic jib- 
berish which we have all come to expect.

Mediocrity tends to be equated with 
competence since both are rewarded es
sentially to the same degree. While per
sons employed in the private sector are 
expected to attain a certain performance 
level in order to receive a pay increase, 
civil servants are not.

in  1976, only 8S5 of the classified em
ployees in the Government eligible for 
pay increases were denied a step advance 
in pay. This is welLbelow 1 percent.

In order to confront the problem of 
the bureaucracy we must deal with the 
bureaucrats themselves, who seem to 
multiply regardless of our reform or 
reorganizational efforts.

Every President since Herbert Hoover 
has pledged to reduce the size of the Fed
eral bureaucracy, but to no avail. At the 
end of each administration the number 
of employees has sweUed from the previ
ous one. Where the population of the 
United States has increased 60 times 
since the founding of the Republic, the 

.size of ttie bureaucracy has Increased 
’ more than 8,000 times.

dismissal.  ̂  ̂ ^Third," we should begin to study im
mediately to develop a mandatory pro
gram of rotation for key bureaucrats in 
policymaking positions both in Washing
ton and in regional offices throughout 
the country. We need fresh new ide^. 
not retreads from y ^ r  to year and ad
ministration to administration.

There have been promises of reform 
and Government reorganization since 
before I was bom. I would hope that we 
who stand here today would finally w - 
gin to act to develop genuine civil service
reform. ^  . rMr. DERWmSKI. Mr. Chairman, I 
yield 1 minute to the gentleman from 
Texas (Mr. Collins) . , ^ ^

(Mr. COIiLINS of Texas asked and 
was given permission to revise and extend 
his remarks.) .

Mr. COLLINS of Texas. Mr. Chair
man, I thank the gentleman for yield
ing to me. ,  ̂ i.Mr. Chairman, I am glad that, 
through the wisdom of the leadership, 
we have decided to postpone this bill for 
a week or imtil September. I think that 
with more time, we will be able to come 
up with a much stronger bill.

Mr. Chairman, I would like to say at 
this time that I plan to introdiwe 
amendments regarding the FBI which 
will cover three titles, title I, IV, and 
VI, and I hope the amendments will all 
be considered en bloc.

What the amendments ask for, and 
what I think is a most reasonable re
quest, is that the FBI be excluded from 
the direct application of the bill’s civil

to more than double the number ot em 
ployees of the Federal Government who 
will be lackies to the top i>eople in  each 
future administration.

We often talk about the political ma
chinations of President Nixon, and I am 
a severe critic of those machinations and 
of that President. We talk also about Mr. 
Carter not being that sort of man, and 
we sort of skip over the problem of his 
successor. But I point out to this body 
that, even with this President, the selec
tion of proper Government servants is 
not Just a matter of improprieties, scan- 
daJs, and illegalities; it is also what Mr. 
Carter was talking about over there in 
Fairfax the other night, whea he spoke 
so earnestly about weeding out incom
petents.

I do not agree with what the Amer
ican Federation of Government a n -  
ployees said about President Carter. 
They accused him of “blatant lies” to the 
American people. I have no reason to 
endorse that word “blatant.”

There is an old adage about which one 
we would choose for President: An hon
est blunderer or a clever knave. Some 
people have accused President Nixon of 
being a clever knave, and I do not want to 
accuse Mr. Carter of being an honest 
blunderer; but when he talks about 
weeding out incompetents, I point out 
that many people have challenged his 
competence. Has Mr. Carter given us 
reason to believe that he would pick 
competent people. Have Mr. Carter and 
his White House pals been running the 
country effectively? I wonder whetiier 
we should double their power to pick
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friends, cronies, political helpers, and 
general hangers-on.

The Senior Executive Service strikes 
at the heart of the merit principle. It re
stores the spoils system we got rid of 
nearly a hundred years ago.

It is my observation that there are bad 
apples in private barrels, as well as in 
the Federal public service barrel, and 
the ratio in the two sectors, public and 
private, is about the same. The great 
bulk of Federal servants consists of hon
est, diligent, intelligent, loyal and expert 
people, and I know this, from direct ob
servation during the years I served as a 
Government bureaucrat.

This bill, and its clear return to the 
spoils system, subjects our Federal work
force to twin evils in the office of the 
Chief Executive: A clever knave or an 
honest blunderer. We have had incum
bents of both kinds in the past, and the 
last thing we should do is more than 
double the damage, a futiu-e incumbent, 
or this incumbent, can inflict on good 
government by passing this bill.

Mr. UDALL. Mr. Chairman, I yield 
such time as he may consume to the 
gentleman from Virginia (Mr. H arris) .

(Mr. HARRIS asked and was given 
permission to revise and extend his re
marks.)

Mr. HARRIS. Mr. Qhairman,. H.R. 
U280 is a comprehensive biU with a 
noble objective, to “reform” the civil 
sepice system. It presented to the com
mittee and to me a serious challenge 
which I was prepared to meet when the 
bill was submitted on March 3, 1978.

Yet I was compeUed to vote against

the committee markup, after discussing 
these provisions with Civil Service Com- 
'mision officials and other witnesses dur
ing the hearings, I attempted to get the 
safeguards embodied in my bill into H.R. 
11280. Most were rejected.

I am dismayed that this committee 
has apparently articulated the thesis 
that politicizing the system is essential, 
in fact, is the centerpiece of a responsive 
and revitalized government. In iact, it 
was said of my amendments to prevent 
politicization that some would be a 
“bodyblow” to the bill.

I am afraid that in the name of “civil 
service reform” the House Post Office and 
Civil Service Committee has developed 
civil service chaos.” While the biU has 

some sound provisions, many elements 
which would have made it a true land
mark for good government are lacking. 
My primary fear is that this bill will be
gin a slow unraveling of our merit sys
tem, a system that insures the impartial 
administration of our laws. This conclu
sion is inescapable: This bill opens the 
door for the politicization of the civil 
service system.

AN OPEN DOOR FOR POLITICAL MANIPULATION 
SENIOR EXECUTIVE SERVICE

The committee's adoption of an 
amendment to implement the Senior 
Executive Service in three agencies over 
a 2-year period is an appropriate go-slow 
approach. However, the Senior Execu
tive Service, while meritorious in pur
pose In many ways, wiU allow too many 
career jobs to become poUtical because 
of a fundamental flaw in the way

EXCEPTING POSITIONS FROM THE CAREER 
SERVICE

Similarly, my amendment to provide 
clear criteria for excepting positions 
from the career competitive service for 
all general schedule jobs would'have in
sured against manipulation of jobs. Un
der the current law, which this bill does 
not change, the President can put a 
“competitive service” position in the 
“excepted service”—individuals not 
hired by competitive examinations and 
appointment—by only determining that 
“conditions of Rood administration war
rant” this action. There are standards 
In regulations which can be changed any 
time. My amendment would have flrmly 
fixed strong standards in law.

We have heard too many stories of a 
“buddy svstem” and end runs around 
the merit system, stories of jobs being 
“moved” from a competitive hiring des
ignation to ‘Vxcented” to accommodate a 
favored candidate. There is room and 
there is a need for noncompetitive posi
tions in the executive branch, but there 
should be strong controls. My amend
ment, which was defeated, would have 
provided these controls.
POLITICAL INPLUENCES IN PERSONNEL ACTIONS

The section of the biU on merit em
ployment would have been strengthened 
had the committee adopted my amend
ment to clearly bar unwarranted polit
ical recommendations in hirings, pro
motions, and other personnel actions. 
Under my amendment, political recom
mendations from Members of Congress 
their staff. White House officials, and
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the bill becaiise I believe it is fatally 
flawed: It will open the door to politi
cization.

Cleaning up and streamlining the op
erations of the Federal Government is a 
worthy goal, an effort I support fully. 
Citizens should not have to wade through 
layers of bureaucracy to get their ques
tions answered, to track down their so
cial security check, or imderstand our 
tax laws. Government should be under
standable; Government should be ac
cessible. Government should not be a 
bureaucratic monolith impossible to cope 
with. Government should be responsive 
with decisions based on justice, not on 
political intrigue or pressure.

Pursuant to the goal of developing a 
sound bill, I participated in 15 hearings, 
12 in the Congress and 3 in agency head
quarters here in Washington, and 10 
days of markup. Additionally, I person
ally held three “town meetings” in my 
district to hear the views and suggestions 
of the citizens of the Washington area. 
Federal employees and non-Pederal em
ployees, individuals probably most' fa
miliar with the operations of the Federal 
Government.

The most persistent thread in the com
ments we heard from rank-and-file 
workers was that various provisions of 
this bill were a threat to the morale and 
structure of a nonpartisan, professional 
civil service system.

On February 27, 1978, I introduced 
H.R. 11365 which contains several strong 
provisions that would: make innovation 
possible but insulate the Federal Gov
ernment against a spoils system. During

appointments can be made. Currently, 
there are important safeguards and pro
cedures that keep the designation of 
career and political positions at the high 
levels of government quite distinct. Con
gress decides which jobs will be fiUed by 
political appointees at executive levels. 
For those^GS-16, 17, and 18 pay grade 
levels, the President can designate which 
jobs should be political according to deer 
standards.

I offered a substitute to title IV, the 
Senior Executive Service, which would 
have made the SES a career service only. 
My substitute failed. If the President 
wished to designate certain jobs at these 
levels to be filled by political appointees, 
the duties of the job would have had to 
meet certain standards prescribed in law, 
such as engaging in the advocacy of 
administration programs or serving ss a 
confidential assistant to a political 
appointee.

Under this bill, although there is a 
numerical limit on the number of jobs 
that can be filled by political appointees, 
this limit has no relationship to the re
sponsibilities of the job. Thus, the head 
of a division handling grants, contracts, 
or tax returns can be a political ap
pointee. By adopting my substitute, 
’Congress would have been exercising 
clear controls over which positions are 
filled by career individuals and which 
by political appointees. And it would 
have provided that the type of appoint
ment—career or political—would be de
termined by the responsibilities of the 
job, not an arbitrary agency- or Gov
ernment-wide “magic” number.

political appointees in the executive 
branch would have been explicitly pro
hibited. The notion that elected and 
other political officials ought to “deter
mine who gets what jobs” in the career 
merit system is simply wrong. Some 
argue that it is a “fact of life.” If so, it 
is wrong. It is time to stop winking  ̂at 
it. If we are going to have true civil 
service reform, then we must get politics 
out—once and for all. It has not been 
that long since the very foundations of 
our Government were almost pulled out 
from under us by inside political manip
ulation. My amendment would have 
greatly improved this bill.

The bill allows the new Office of Per
sonnel Management to delegate to agen
cies various personnel fimctions, such 
as examining, hiring, and promotions. 
While allowing agencies to perform per
sonnel functions previously centralized 
in the Civil Service Commission may 
speed up these procedures, I am con
cerned that here again the floodgate may 
be opened for improper political influ
ences. This is why I offered an amend
ment to require that every chief per
sonnel official be a career employee. I 
cannot see any reason why a personnel 
official, clearly performing an adminis
trative function, should be a political 
appointee. This was another effort to 
keep poUtics out of the merit system; 
yet the committee rejected the inclusion 
of this provision.

A N  IM PARTIAL M ERIT SY ST E M  PROTECTION 
BOARD

The bill establishes a new Merit Sys
tem Protection Board to handle alleged
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violations of civil service rules and reg
ulations. I believe the composition of 
this board would have been strengthened 
by the requirement that one member be 
from the career ranks of the Federal 
Government as I proposed. As it stands, 
these three political appointees, can be 
the former board chairman of a corpo
ration or the former head of a campaign. 
While the bill rightly insures a political 
mix, I believe that a career employee 
could have provided an important career 
employee perspective in the Board’s pro
ceedings.

Similarly, the selection of the Chair
man of the Board is faulty since the bill 
provides that “ the President shall from 
time to tiine designate one of the Board 
members as the Chairman of the Merit 
System Protection Board.” My amend
ment, which was defeated, would have 
required the Board members to elect a 
chairman every 2 years. Under the bill, 
the President can choose one Chairman, 
and the next month choose another. 
This, I believe, is a loophole than can 
lead to political shuffling and reshuf
fling.
CLEAR RESPONSIBILITY AT TKffi TOP FOR TH E 

M ERIT SYSTEM

Under the bill submitted by the ad
ministration, the delegation of person
nel administration caused me great con
cern. The bill allowed the President to 
delegate' responsibilities to the Director 
of the Office of Personnel Management 
who in turn could delegate to agencies. 
The General Accoimting Office could in
vestigate violations of the merit system

to Congress without clearance by another 
agency. Our committee has too often 
been frustrated by the Office of Manage
ment and Budget’s stranglehold on 
agency statements to Congress. Under 
my amendment OMB can make its views 
known; there is no barrier. But these 
agencies can express their views on 
policies, answer questions directly, and 
present testimony to congressional com
mittees without first getting their views 
cleared and laundered by OMB. This is 
a most important Government reform.

EM PLOYEE p a y : A M IXED PICTURE

The committee adopted my recommen
dation that supervisory employees in GS- 
13-15 grades continue to receive annual 
comparability adjustments. Keeping Fed
eral pay rates competitive with those of 
private industry is a sound principle, 
established by the 1970 Federal Pay 
Comparability Act. Had we deprived 
employees in these grades annual com
parability, I believe we would have vio
lated the basic principle of our Federal 
pay system.

However, the committee did not accept 
my amendment that would have guar
anteed true comparability. My amend
ment would have removed the loophole 
in the current law that has allowed 
Presidents of both parties to deviate 
from true comparability six times since 
1970. We understand the President will 
follow this imfortunate precedent again 
this year. The concept of comparability 
is negated if inherent in the law is an 
escape hatch allowing the President to 
thwart it.

Creating a new Assistant Secretary 
position at executive level in or a deputy 
at executive level IV may be justifiable. 
Yet we have the questionable situation 
of the Administrator of the National 
Aeronautics and Qpace Administration 
at level n —$57,500—and the Adminis
trator of the General Services Adminis
tration at level m —$52,500.

Under my bill and the provisions add
ed to H.R. 11280, the number of posi
tions becomes fixed and the President is 
required to send to Congress a plan in 2 
years for bringing some order and co
herence to what is presently a hodge
podge.

Similarly, the committee has incor
porated certain provisions of HJl. 5Q54 
which will bring some sense to the 
“supergrade sprawl.” This bill reaffinns 
the concept of a central supergrade pool 
and repeals the many “extraneous'* au- 
thOTities outside the pool that have been 
enacted.

Both of these sections represent an 
attempt to have a government that is 
controlled, orderly and rational.

I am concerned and will continue to 
oppose an amendment adopted on a voice 
vote to require the Office of Personnel 
Management to conduct a study of the 
location of federal agencies and a review 
of the possibility of relocating agencies 
out of the Washington, D.C., area. First, 
this is an inappropriate mission for the 
OPM. Second, the amendment does not 
provide clear direction for the study by 
specifying the criteria that should be 
considered, for example, the effect on 
emDloyment or unemployment, the need
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if requested by Cdngress. The Special 
Counsel could investigate complaints 
and the Board could hear them. But the 
bill was very fuzzy as to who in fact was 
responsible— ^where did the buck stop?

I offered several amendments which 
were accepted that make it clear that 
the Director of the OfBce of Personnel 
Management is the individual respon
sible for compliance with civil service 
laws and iwrocedures. Thus, for example, 
if an agency adopts a hiring procedure 
that gives favoritism to certain appli
cants, OPM cannot “get off the hook** 
by saying the agency was in charge. OPM 
cannot turn a blind eye. OPM is respon
sible for seeing that merit system prin
ciples are enforced and that corrective 
action is taken when violations occur.

EM PLOYEE RIGHTS AS PRIVATE CITIZENS

I continue to believe that employees 
should be able to engage in voluntary 
political activities as private citizens and 
I helped draft H.R. 10, which would re
vise the current Hatch Act prohibitions 
on those rights. However, I do believe 
it is wrong to tie those revisions to a 
legislative vehicle that opens the door 
to politics within the system. The Hatch 
Act has never protected employees from 
on-the-job political pressures; a strong, 
impartial merit system provides that pro
tection. But this bill severely weakens 
many of those protections.

OPEN AVENTTE OF CO M M U N ICATIO N  
FOR O PM  AND T H E  BOARD

I am pleased that the committee 
adopted my amendments to allow both 
the OPM and the Merit System Protec
tion Board to express their views directly

The new merit pay system, to reward 
GS-13, 14, and 15 supervisory employes 
for performance on the job, is a worthy 
concept. However, it would be a new 
system and I believe Congress jieeds to 
know in the future whether it is actually 
working, whether it is in fact improving 
performance. Thus, I am pleased that 
the committee accepted my amendment 
to require the Office of Personnel Man
agement to report in 3 years on whether 
it is working and how. My amendment 
requires OPM to show us in quantitative 
terms if it is achieving the purposes set 
out in this legislation. It is my hope, for 
example, that we can determine that 
because of merit pay Incentives, social 
Mcurity claims processing has been 
speeded up or decisionmaking <mi grante 
has been expedited and that such 
improvements are saving taxpayer tol- 
lars. My amendment also requires OPM 
to recommend changes in the law to 
improve the new pay system. Instead of 
letting a program grind on interminably 
without close scrutiny, this amendment 
will provide a proper mechanism for a 
review in 3 years.

CONTROLLING GOVERNMENT GROWTH

I am pleased that the committee has 
essentially incorporated my bill, H.R. 
8332, which begins a process of curbing 
the growth of top, political appointive 
positions. There has virtually been no 
control in the growth of executive level 
positions in the Federal Government, 
since Congress has created them sporadi
cally without any sense of overall plan
ning or consistency. In fact, the Civil 
Service Commission is unsure of the 
exact number of executive level positions.

for access to the President and Conpess. 
cost to the taxpayer, environm^tal^on- 
siderations, or delivery of services.Thlrd, 
there is no apparent purpose or demon
strated need for the study. Another use
less study will not improve Government 
efficiency.

De^ite these meritorious changes, the 
bill adds up to ia minus— n̂ot a plus— f̂or 
the Federal employee and the American 
taxpayer. This bill Js an unfortunate 
chapter in the history of an impartial, 
nonpoUtical Federal Government. It may 
shake the very foundations of om: merit 
system. It suggests that political affilia
tion is more importait than competence. 
By creating cracks for political influ
ences to seep into the system, it makes 
the argument more valid that Federal 
employees should be denied rig îts of cit
izenship in order to protect them. Siould 
H.R. 11280 be enacted into law, protec
tions for the employee will be greatly _ 
diminished and the merit system will be 
placed in great jeopardy.

Mr. DERWINSKL Mr. CSiairman, I 
yield myself 30 seconds just to say— ând 
I would like my friend, the gentl^an 
from Virginia (Mr. H arris) to listen— 
that I have a solution to this minifili
buster we ran inte.

I have been accused of being a friend 
of the White House. Therefore, I am go
ing to ask the President to threaten to 
make personal appearances for the 
gentleman from Virginia (Mr. H arris) ,  
for the gentlewoman from Colorado 
(Mrs. S chroeder) , for> the gentleman 
from Missouri (Mr. Clay) ,  for the 
gentleman from Michigan (Mr. F ord) , 
and for the gentlewoman from Maryland
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(Mrs. S pe l lm a n ) , unless they cease their 
filibuster against the bill.

Mr. UDAUL. Mr. Chairman, I yield 
such time as she may consume to the dis
tinguished gentlewoman from Colorado 
(Mrs. SCHROEDER) .

(Mrs. SCHROEDER asked and was 
given permission to revise and extend 
her remarks.)

Mrs. SCHROEDER. Mr. Chairman, I 
rise in support'Of H.R. 11280,-the Civil 
Service Reform Act of 1978. In produc
ing this bill, the Committee on Post Of
fice and Civil Service has gone ttirough 
one of the longest markups in its his
tory. Nary an issue of civil service law 
was omitted from this discussion or ab
sent from the administration’s proposal 
or the amendments offered to it.

I believe this bill represents a fine ex
ample of the kind of give-and-take 
which should, and must, go on between 
Congress and an administration in order 
to create acceptable legislation which 
has such scope and impact. Everything 
in this bill is not- acceptable to all con
cerned, but there are more pluses than 
minuses for all.

Before I discuss my own amendments 
to the bill, I want to make a couple of 

 ̂ general comments about provisions in 
the bill.

One of the reasons thi§'i>ill was pre
sented to Congress was to loosen al
leged restrictions on firing incompetent 
Government employees. This motivation 
was all blamed upon the laws in force. 
As a one-time executive branch civil 
servant myself. I must say that I have

the private sector, I say look at the pri
vate sector.

Mr. Chairman, the second point I want 
to discuss in general is the firefighters' 
hours , legislation which was attached to 
the bill. I was taken aback when the 
President vetoed the biU, H.R. 3161. As 
chairwoman of the Subcommittee on 
Employee Ethics and Utilization I was. 
I assure you, under the impression that 
the President’s promise that he would 
sign this legislation was in effect. Others 
were also. We pass^ the bill by a sub
stantial margin and the Senate passed 
it by unanimous consent. Never, al
though I asked them, did the Civil Serv
ice Commission propose alternatives to 
the bill which they would find accept
able. Never, before the President's veto 
message, had the administration cited 
the Agues'on its costs in that message, 
figures^which were twice as high as our 
own Budget Office compiled. I have yet 
to find the horrors in the bilL which the 
President discovered at the last minute. 
I urge my colleagues to vote to retain this 
amendment if a move is made, to remove

I introduced three amendments which 
were accepted by the committee and 
upon which I would like to add com
ment. These amendments modify vet
erans preference, enlarge whistleblowing 
protections, and modify present dual 
compensation laws.

VETERANS PREFERENCE

My amendment makes three changes 
in the administration’s proposed changes

ence can only be used again by a veteran 
who seeks a job on another register, 
rather than for promotion in his own 
agency. This thwarts those who are 
working their way up the promotion lad
der of such aigency.

The second part my amendment re
places the administration proposed pro
tection against layoffs, retention prefer
ence—3 years plus a time equal to length 
of military service—by a flat 8-year peri
od after begining a permanent Federal 
job. Following ths|,t period the veteran 
would have job retention equal to that 
of nonveteran ooworkers: that is, on 
basis of length of service and quality of 
performance. Under present law veterans 
have lifetime retention preference and 
“bumping rights” over nonveteran em
ployees.

Lifetime veterans preference cuts 
against younger veterans, too. The older 
veteran with more time in service al
ways has a higher preference. Young 
veterans get bumped—although not as 
fast as nonveterans—in any major re
duction in force.

Moreover, a supervisor doing hiring is 
not going to hire a veteran with a higher 
amoimt of preference than himself if 
it can at all be helped. For the rest of his 
career he faces the possibility that he, 
rather than his subordinate, will be out 
in the street after a reduction in force.

Present law permits veterans with a 
50 percent or more disability eligible for 
n<mcompetitive appointment to Federal 
jobs. My amendment reduces this re
quirement to 30 percent. This doubles
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personnally witnessed these difficulties. 
However, I cannot place all the blame 
on the laws. I want to point out a couple 
of other factors which I believe play a 
more major part.

First, few managers like to fire peo
ple. As Mr. SoLARz pointed out in our 
committee debate, the firing rate in large 
private sector corporations is not that 
much greater than in the Government. 
How often do we read in the business 
pages of a formerly powerful industrial 
manager who has been “promoted"' to 
be Vice President of Nothing? What do 
we say about the private firms which are 
springing up which are hired by other 
private companies to do their firing? 
Consumers pay for the expenses of keep
ing these employees on and paying for 
their easing out, just as taxpayers pay 
for those Government workers who are 
not doing their jobs.

Second, Government managers are 
directed by politicians. The 750 or so 
high-level jobs a new administration 
fills are not staffed, in general, by peo
ple who have been in the business of 
firing anyone but by people who have 
done their best not to offend, at least 
directly, any registered voter.

Mr. Chairman, these are two factors 
of the human condition appUed to the 
executive branch which I believe over
ride the ease or difficulty of the law it
self. To the many, many competent Fed
eral employees who are concerned that 
this bill will mean mass dismissal, I say 
that in years to come they will have to 
put up with colleagues who do not pull 
the loaid. To those who claim this bill 
will make tlv* Government as efficient as

in present veterans preference law. The 
amendment was approved by a 16 to 9 
vote, as a substitute for Congressman 
Hanley’s amendment to retain most oi 
the present law. .

My amendment first alters the admm- 
istration’s proposal to reduce present 
lifetime veterans preference to 10 years 
following discharge by permitting one 
time use of veterans preference in suc
cessful competition for a permanent job 
in the 15-year period after discharge. 
This change will include all veterans 
discharged since the Vietnam era be
gan—August 5 ,1964—under the new vet
erans preference policy.

Vietnam era veterans will have a bet- 
ter crack at Federal jobs under t t o  
amendment. We know for a fact that 
veterans preference has worked well in 
assisting veterans in obtaining Federal 
jobs; 50 percent of the Federal work 
force, versus 25 percent of the national 
work force, is veterans. But lifetime vet
erans preference has not worked well: 
The 8 million Vietnam era veterans— 
'nearly one-third of the 27 million total 
veterans—only hold 9.6 percent of the 
Federal jobs which veterans overall have 
obtained. This is not because Vietnam 
era veterans do not want Federal jobs, it 
is because, even with preference, they 
cannot compete with the more experi
enced, older veteran with lifetime pref
ence of his own.

The one time use aspect of this part 
of my amendment is an idea that has 
been adopted by some States, including 
Colorado, New York, and Oregon, with 
little repercussion. Only one-third of 
veterans ever seek to use preference more 
than once. Moreover, multiple prefer-

this disabled veterans pool to 996,000. 
Along with the provisions of the 
istration bill which retain present life
time 10 -point veterans preference for 
our 2.2  million disabled veterans, and 
tjie reduction of nimibers of general 5- 
point veterans pool, far greater opportu
nities for Federal employment for those 
who have suffered most in serving our 
Nation will be present than are now.

Mr. Chairman, I  want to let my col
leagues know that since the committee 
reported H.R. 11280, Congressman Bon-  
lOR, chairman of the Vietnam veterans 
in Congress, has come forth with a very 
reasonable amendment to my amend
ment to make absolutely sure that all 
Vietnam veterans are covered by its in
tentions. This cwnbination will assure 
that the intention of veterans prefer
ence— to provide readjustment and to 
provide special assistance to disabled 
veterans— ^will thrive.

W H ISTLEBLO W IN G  PEOTECTION

Right now, a Federal employee who 
“blows the whistle”— sometimes even to 
a congressional committee— on activities 
at his agency which are a violation of 
law, mismanagement, abuse of author
ity waste of funds or a danger to the 
public may be more likely to be h a rm e d  
or fired than praised or rewarded. There 
is no effective means other than drawn 
out administrative and court proceed
ings for a whistleblower to set things 
right. W e all lose when reasonable and 
constructive criticism of agencies by 
those who know them best is stifled.

My amendment to H.R. 11280 en
hances the abiUty of the Special Counsel 
at the Merit Systems Protection Board
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to protect whistleblowers from reprisals 
by other agency personnel. It also in
creases the clout the Special Counsel has 
to assure that proper corrective actions 
are taken to prevent further reprisals.

My amendment also enlarges the scope 
of matters which may be disclosed. The 
administration proposal only permitted 
public disclosure by a whistleblower of 
violations of laws or regulations. My 
amendment permits, with the proviso 
that all matters of national security or 
privacy be pursued within Government, 
that a whistleblower may disclose mis
management, abuse of authority, waste 
of funds, and danger to public health or 
safety. Matters in such categories— f̂or 
example, an agency’s purchase of 10 cent 
bolts for $8 a piece— m̂ay not violate any' 
laws, but certainly the public should 
have an opportunity to hear about. If we 
in Congress are going to act as effective 
checks on excesses in the executive 
branch, we have to hear about such mat
ters.

I want to thank Congressmen H a n l e y , 
L e h m an , and G il m a n  for their assistance 
in its development, and especially thank 
Congressman H a n l e y  for his amendment 
to it during committee markup which 
adds to the effectiveness of the Special 
Counsel in assuring that in whistle
blower situation proper corrective actions 
are taken by agencies.
DXTAL- COM PENSATION OP RETIRED M ILITARY

PERSONNEL W O RK IN G  FOR TH E FEDERAL
GOVERNMENT

My amendment to limit the total com
pensation for future retired— n̂on war-

August 11, 1978
• Mr. PANETTA. Mr. Chairman, it is 
always easy to say that any bill is the 
most important piece of legislation we 
will consider this year. Perhaps it is true 
of H.R. 11280, the Civil Service Reform 
Act of 1978, but I am concerned that by 
using such sweeping language we will 
lose sight of what is really important 
about this bill.

First, it is fair to say that every sin
gle piece of legislation this House passes 
from now on will be affected by the pro
posals contained in this bill. Each time 
a bill leaves the Congress and goes on to 
the bureaucracy, its very success is de
pendent upon thg management talent of 
our civil service. By giving that talent 
an opportunity to use modern manage
ment tools to improve efficiency and 
effectiveness, we will be improving every 
single piece of legislation we pass here.

Second, it is also fair to say that while 
the President has justifiably stressed re
organization of the Government, all of 
these proposals will be meaningless and 
worthless unless we regain control of 
the processes within the bureaucracy. 
The time, thought and effort put into re
organization both by the President and 
the Congress deserves the benefit of the 
improvements H.R. 11280 will bring to 
the civil service.

And third, we must remember that the 
expression of taxpayer dissatisfaction 
symbolized by proposition 13 in Califor
nia was not merely a call to cut back 
government. It was a statement of frus
tration with the operation of govern
ment and with is unresponsiveness to

support the changes in this bill regard
ing veterans preference because I truly 
believe it will help those veterans Amer
ica has been trying to forget. I am talk
ing about those veterans who served in 
Vietnam. That war is an experience we 
as a Nation, prefer to overlook—and in 
the process we have also overlooked those 
who served our country there—a tre
mendous number of whom did not have 
the resources to avoid the draft or to 
leave the country. A great many of these 
came from communities such as my own. 
I see them today—and they are still 
hurting.

I believe the modification in the pref
erence will heir) the Vietnam veterans be
cause they will no longer have to com
pete with veterans of previous wars, 
whose score for a Federal civil service 
job is the result of many years of work 
experience as well as the 5-point prefer
ence. I am a  ̂etf r̂an of the Korean war 
and I am ready to put aside my own self 
interests, and the self interests of those 
who served with me and before me, so 
that we may achieve a more equitable 
situation for those served in Vietnam.

I urge my colleagues to join me in de
fending the rights of our disenfranchised 
veterans, who have been the victims of 
America’s aotions several times over.
• Mr. GOLJDWATER. Mr. Chairman, 
it has come to my attention that 
during consideration of House Reso
lution 11280. the Civil Service Reform 
Act, there has been discussion as to 
whether the Federal Bureau of Investi-
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time disabled—^military personnel hold
ing Federal jobs to executive level V— 
now, $47,500 per year— ŵas adopted by 
the committee by voice vote.

There are now an estimated 2,000 re
tired military officers working in the 
Federal Government who draw com
binations of military retired pay and 
Federal salaries amounting to $50,000 
to $80,000 per year. Such people have 
created the bad connotation of the term 
“ double dipper”, and the vast majority 
of retired military personnel, with $200 
to $300 per^month pensions, low level 
civil service jobs, and total incomes at 
about the U.S. average have suffered by 
this connotation. Military officers who 
stay in the military also are affected by 
those who do not: Those who stay have 
their pay capped at executive level V.

The present dual compensation law, 
with its exceptions and its distinctions, 
makes any debate on this matter a bur
densome task. The President’s Com
mission oh Dual Compensation earlier 
this year suggested many changes in 
the present military retirement system. 
Although these suggestions have yet to 
be proposed to Congress, when they are, 
I believe that my amendment, which 
eliminates many of the problems we have 
faced reaching the real issues, will help 
us have the considered debate these is
sues deserve.

Mr. UDALL._Mr. Chairman, I yield 
such time as he may consume to the 
gentleman from California (Mr. 
P a n etta ) . '

(Mr. PANETTA asked and was given 
permission to revise and extend his 
remarks.)

the people. This bill, again, gives us the 
opportunity to respond to the feelings 
symbolized by proposition 13 in a signif
icant and responsible fashion.

By showing the people that we do 
understand', car6 about, and share their 
concern about how our Government 
works, we can play an important role in 
helping people regain trust and con
fidence in Government, in democracy. 
This, indeed, is an important part of 
why we are here as Representatives of 
tixe people. ^

While there are legitimate concerns 
about aspects of this long and complex 
bill, I hope Members will make good 
faith efforts to resolve those disputes 
amicably and positively. While some of 
us may argue that energy is more im
portant than civil service reform or that 
tax reform is more important, I believe 
that these worthwhile measures will not 
receive the support they deserve from 
the people unless and' until the people 
see their Government working for them 
again. The best way to do ths is to im- 
plment the brqad principles contained 
in H.R. 11280. In so doing, we will quite 
possibly be acting on the bill that is most 
important of all to the people themselves.

Mr. UDALL. Mr. Chairman, I yield 
such time as he may consume to the gen
tleman from New York (Mr. G a rcia ) ,  a 
member of our committee.

(Mr. GARCIA asked and was given 
permission to revise and extend his re
marks.)

Mr. GARCIA. Mr. Chairman, I rise in 
support of the provision in this bill which 
will limit a veteran's preference for em
ployment in the Federal civil service. I

gation should be excluded from partici
pation in certain provisions of the meas
ure. It is in conjunction with this pos
sible exclusion that" a question has been 
brought to my attention that so exclud
ing the FBI would mean that it would 
not be imder the “whistleblower** clauses 
of that act. The concern expressed has 
been th^t without such '‘whistleblower” 
protections, there would not exist the 
capability for FBI employees to bring to 
the attention of proper authorities in
stances of excess, impropriety, misman
agement and the like. I would like to 
state for the record that it is my under
standing that there are, indeed mech
anisms available to FBI employees to 
report such activities, should they exist. 
Such mechanisms exist both within the 
FBI itself and the Department of Justice, 
of which it is a part. ,

There are two bodies within the FBI 
which report directly to the Director— 
the Office of Legal Counsel and the Plan
ning and Inspection Division. The Office 
of Legal Counsel is charged with advising 
the Director on the propriety, legality 
and correctness of any action, actual or 
contemplated. The Planning and Inspec
tion Division is responsible for conduct
ing a continiung program of inspection of 
all FBI operations at both the Headquar
ters and field level. During these inspec
tions employee participation is actively 
solicited and any allegation may be re
ceived which would bear upon matters 
which might be termed “whistleblowing.” 
All allegations receive a vigorous investi
gation, the results of which are reported 
to the Director for whatever action he 
deems appropriate.
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Further, within the Planning and In

spection Division there is an Office of 
Professional Responsibility which inves
tigates more serious allegations of mis
conduct or possible criminality. The re
sults of these investigations are provided 
the Director and the Department of Jus
tice. Allegations may be brought to the 
attention of this Office by any employee 
at any time. In addition, there is within 
the Department of Justice a separate Of
fice of Professional Responsibility which 
investigates similar allegations, to in
clude those made by or against FBI per
sonnel. The investigations may be con
ducted with or without the assistance of 
the FBI, as the situation dictates.

I would also note that beyond this level 
of protection the FBI also receives active 
oversight from six committees of Con
gress—the House Judiciary, Intelligence, 
and Appropriations Committees, and 
their counterparts in the Senate.

It is possible that some might question 
whether, even with the existence of such 
internal bodies clearly evidenced, it 
might not be possible that retribution 
could be visited upon an employee who 
chose to exercise “whistleblower” rights 
and responsibilities. I would note that 
should an unlikely event occur there still 
resides with the Attorney General the 
ability to audit and correct any personnel 
action taken by the Director of the FBI. 
These provisions are set forth in title 28,

Code of Federal Regulations, subpart X, 
section 0.137.#

Mr. UDALL. Mr. Chairman, I have no 
further requests for time, and I yield 
back the remainder of my time.

The CHAIRMAN. All time for general 
debate has expired.

Mr. UDALL. Mr. Chairman, I move 
that the Committee .do now rise.

The motion was agreed to.
Accordingly the Committee rose; and 

the Speaker pro tempore (Mr. M urtha) 
havmg assumed the chair, Mr. Daniel
son, Chairman of the Committee of the 
Whole House on the State of the Union, 
reported that that the Committee, hav
ing had under consideration the bill H.R. 
11280, to reform the civil service laws, 
had come to no resolution thereon.

GENERAL LEAVE
Mr. UDALL. Mr. Speaker, I ask imani- 

mous consent that all Members may 
have 5 legislative days to revise and ex
tend their remarks on the bill just de
bated. H.R. 11280.

The SPEAKER pro tempore. Is there 
objection to the request of the gentle
man from Arizona?

There was no objection.
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CIVIL SEaRVrCE; BEPCHIM a c t  o f  1»78
Mr., ITPALL. Mr. Speaker, I move that 

the House resolve Itself Into the Com
mittee of-the Whole House on the State 
of the Union for the further considera-, 
tion of the bill (H.R. 11280) to reform 
the civil service laws.

The SPEAKER pro l^pore. The ques
tion is on the motion offered by the gen
tleman from Arizona (Mr. UDALL).

The question was taken; and the 
Speaker pro tempore announced that the 
ayes appeared to have it.

Mr. CHARLES H. WILSON of Califor
nia. Mr. Speaker, I object to the vote on 
the ground that a quorum is not present 
and make^the point of order that a 
quorum is not present.

The SPEAKER pro tempore. Ê îdently 
a quorum is not present. '

The Sergeant at Arms will notify ab
sent Members.

The vote was taken by el^tronic de
vice, and there were— ŷeas 307, nays 10, 
answered “present” 1, not voting 114, as 
follows:

[RoU No. 738]
YEAS—807

Akaka 
Alexander 
Andeison, 

Calif. 
Andrew, N.C.

Annunzlo
Applegate
Ashbrool:
Aapin
Bafalis
Baldus
Barnard
Bauctis
Baiiman
Beard. R.I.
Beard. Tenn.

Jones. Okla. 
Jones. Tenn. 
Kastenmeler

Derwlnskl 
Devine 
Dicks 
Dodd
Doman Kelly
Diincan, Tenn. Keys 
Edgar Kildee
Edwards. Ala. Kostmayer 
Edwards. Calif. Krebs 
Edwards. Okla. LaFalce
EUberg
English
Erlenbom
Ertel
Evans, Del. 
Evans. Oa. 
Evans. Ind.

Lagomarsino 
Latta 
LeFante 
Leach 
Lederer '  
Levitas 
Uoyd. Tenh. 
Long, La.

BedeU
BenjaminBennett -
BeviU
Biaggi
Bingbaxn
Blanchard
Blouin

ling 
Bonlor 
Brademas 
Breaux 
Breckinridge 
Brinkley 
Brodhead 
Brooks 
Broomfield 
Brown, Mich. 
Brown, Ohio 
Broyhlll 
Buchanan 
Burgener 
Burke, Mass. 
Bxirleson, Tex. 
Butler 
Carr 
Carter 
Cavanaugh 
Cederberg 
C b a ip p eU  
Chisholm 
Clausen, 

DonH.
Clay
Cleveland
Cohen
Coleman
Collins, Dl.
Collins, Tex.
ConableConte
Conyers
Corcoran
Corman
Cornell
CoughlinrhirtniTigVtftm
D’Amours 
Daniel, R. W. 
Danielson 
Davis
de la Garza 
Delaney 
Dell urns 
Derrick

FasceU 
Fenwick 
Findley .
Fish 
Fisher 
Fithian 
FliMW Flood 
Florio 
Flynt 
Foley
Ford, Mich.
Ford, Tenn.
Foimtain.
Fowler 
Prenzel 
Gammage 
Garcia 
Gephafdt 
Giaimo 
Gilman 
Ginn 
Glickman 
Goldwater 
Gonzalez 
Goodling 
Gore 
Gradison 
Grasdey 
Green 
Gudger 
HamUton 
Hammer- 

schmidt '
Hanley HannafoM 
Harkin 
Harsha 
Hefner 
Heftel 
Hightower TTnng 
Holt
Holtzman 
Horton 
Howard 
Hubbard 
Hughes 
Hyde
Ireland' »
Jacobs ^
Jeffords 

. Jenkins 
Jehrette 
Johnson. Calif. Nowak 
Jones, N.C. • O Brlon

Long, Md,
Lott
Lujan ^ 
Luken 
.Lundine 
McClory 
McCloskey 
McCormack 
McDade 
McDonald 
McEwen 
McFaU 
McHugh 
McKay 
McKinney 
Madigan 
Maguire 
Mahon 
Mann 
Markey 
Marks 
Marriott 
Martin 
Mattox 
Mazzoli 
Meeds 
Meyner 
Michel Mikulski 
MiUer, Ohio 
Mineta 
Minish 
MitcheU, N.Y. 
Moffett 
Mollohan 
Montgomery 
Moore 
Moorhead, 

Calif. 
Moorhead, Pa. 
Mottl
Murphy, HI. 
Murphy, N.Y. 
Miirphy, Pa. 
Murtha 
Myers. Gary 
Myers* John 
Myers. Michael 
Natcher 
Neal
Nedzi ; 

.Nichols 
Nix 
Nolan
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Oakar .
Oberstar
Obey
Ottinger
Panetta
Patten
Patterson
Pattison
Pease
Pepper
Perkins
Poage
Preyer
Price
Pritchard
Pursell
Rahall
RailBback
Regula
Reuss
Rinaldo
Risenlioover
Robinson
Roe
Rose
Roeenthal
Rostenkowaki
Rousfielot
Roybal
Rudd
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R u n n ^
Rufiso
Ryan
Santinl
Sawyer
Scheuep
Bchpoeder
Schulze
Sebelius
Seibeiling
Sharp
Shuster
Simon
Skelton
Skubitz
Slack
Smith, Iowa
Smith, Nebr.
Solarz
Spence
St Germain
Staggers
Stangeland
Stftnton
Stark
Steed
Stoc 
Stokes 
Stratton

Studds 
Taylor 
Thompson 
Traxler 
Trible 
Tucker 
UdaU 
UUman - 
Van Deerlin 
VanderJagt 
Vanik 
Vento 
Walgren 
Walker 
Walsh 
Wampler 
Watkins 
Weaver 
Weiss 
Whalen 
White 
Whitehurst 
Whitley 

 ̂ Winn 
Wirth 
Wolff 
Wylie 
Yates
Young, Mo. 
Zablocki

NAYS-^10
Dickinron Mitchrfl, Md. Wilson, O. H. 
Harris Spellman Wydler
He(^er Steers
Lloyd, Calif. Wilson, Bob

ANSWERED "PRESENT”— !  
Gaydos

NOT VOTING— 114
Abdnor
Addabbo
Ambro
AnriTŶ
Anderson, HI.
Arcdier
Armstrong
Ashley
AuCoin

Fary
Flowers
Forsythe
Fraser
Frey
Fuqua
Gibbons.
Guyer
Haeedom

Pressler
Quayle
Quie
Quillen
Rangel
Rhodes
Richmond
Roberts
Bodino

present and make the point of order that a quorum is not present.
The SPEAKER pro tempore. Evidently 

a quorum is not present.
The Sergeant at Arms will notify ab

sent Members.
The vote was taken by electronic de

vice, and there were— ŷeas 296, nays 18, 
not voting 118, as follows:

[Roll No. 739]
YEAS—296

Akaka 
Alexander 
Ambro 
Anderson, 

Calif. 
Anderson, ni. 
Andrews, N.C. 
Andrews,

N. Dak. 
Annunzio 
Applegate 
Archer 
Ashbrook 
A ^ in  
Bafalis_- . 
Baldus ' 
Barnard 
Baucus 
Bauman 
Beard, R.I. 
Beard, Tenn. 
BedeU 
Benjamin 
Bennett ' 
Bevill 
Biaggi ' 
Bingham 
Blanchard 
Blouin 
&  
Bolling. 
Bonior ‘ 
Brademas

Eilberg
Etoiery
English
Ertel
Evans, Del.
Evans, Ga.
Evans, Ind.
Fascell
Fenwick
Findley.
Fish
Fisher
Fithian
Flood
Florio
Flynt
Foley
Ford, Tenn.
Foimtain
Frenzel
Gammage
Garcia
Gaydos
Gephardt
Giaimo
Ginm
Glickman
Goldwater
Gonzalez
poodling
Gore
Gradison
Grassley
Green

Maguire 
Mahon 
Markey 
Marks 
Marlenee 
Marriott 
Martin 
Mattox 
Mazzoli 
Meeds 
Michel 
Miller. Ohio 
Mineta - 
Minish 
Mitchell, Md. 
Mitchell, N.Y. 
Moffett 
Mollohan 
Moore 
Moorhead, 

Calif. 
Moorhead, Pa. 
Mottl
Murphy, HI. 
Mufphy, N.Y. 
Murphy, Pa. 
Murtha 
Myers, Gary 
Myers, John 
Myers, Michael 
Natcher 
Neal,
Nedzi
Nichols

Stantoni
Stark
Steed
Stockman
Stratton
Studds
Taylor
Traxler
Treen
Trible
Tudker
TJd^l
UUman

Broomfield
Clay
Collins, HI. 
Davis 
Gilman 
Harris

Van Deerlin
Vander Jagt
Vanik
Vento
Volkmei*
WjQgrenj
Walker
W ^sh
Wampler
Weaver y
Weiss
Whalen
White

NAYS— 18 
Holt 
Leggett 
Metcalfe 
Mikulski 
Quayle 
Spellmani

Whitehurst
Whitley
Winn
Wirth
Wolff
Wright
Wydler
Wylie
Yates
Young, Mo.
Zablocki

Staggers 
Steers 
Stokes 
Wilson, Bob 
Wilson, 0. H. 
Young, Fla.

NOT VOTING— 118
Abdnor Fuqua Pressler
AddabbQ Gibbona Pritchard
Ammerman Guyer Pursell
Annstron© Hagedorn, Quie
Ashley Hansen.. Quilleni
AuCoin Harrington Rangel
Badham Harsha Rhodes
Beilenson Hawkins Richmond
Bonker Holland Roberts
Bowen HoUenbeck Rodino
Breaux Howard Roe
Breckinridge Huckaby Rogers
Brown, Calif. Jacobs Rooney
Buchanan Jenkins Ruppe
Burke, Calif. Jenrette Sarasin 
Burke, Fla.
Burton, John ___
Burton, Phillip Jordan
Byron Kasten
Caputo Kazen
Clawson, Del Kemp
Cochran Keys
Cotter KindnftfM
Coughlin/ Kru6ger

- Crano Lehman
pent Lent

00

Johnson, Odo. Scheuer 
Jones, N.C. Shipley 

Sikes 
S i^  
Snyder 
Steiger 
Stump 
Symms 
T e a ^ e  
Thompson 
Thone



Badliam
Bellenson
Boland
Bonker
Bowexx
Brown, Calif.
Burke, Oallf.
Burke, Fla.
Burltson, Mp,
Burton, John .
Burton, PhUllp
Byron
Oaputo
Carney
Clawson, Del
Cochran
Cornwell
Cotter
Crane
Daniel, Dan . 
Dent
Dingell
Downey
Drinan
Duncan, Oreg.
Early
Eckhaxdt
Evans, Colo.

Hafl
Hansen
Harrington
Hawkins
Holland
HoUenbeck
Huckaby
Ichord
Johnson, Colo.
Jordan
Kasten
Kemp
Kindness
Krueger
Leggett
Lehman
Lent
Livingston 
Marlenee 
Mathis 
Metcalfe 
Mikva 
Milford 
Miller, Calif. 
Moakley

I

Pettis
Pickle
Pike

Bogera
Boncallo
Rooney
Buppe
Saras In
Satterfield
Bhipley
Sikes
Sisk
Snyder
Stump
Symms
Teague
Thone
Thornton
Treen
Tsongas
Volkmer
Waggonner •
Waxman
Whitten
Wiggins
Wilson,*Tez.
Wright
Yatron
Young. Alafika
Young, Fla.
Young, Tex.
Zeferettl

So the motion was agreed to.
The result of the vote was announced 

os above recorded. .
Mr. CLAY. Mr. Speaker* I move to re

consider the vote pursuant to which the 
motion that th^ Rouse resolve itself into 
the Committee of the Whole House on the 
State of the Union was a^eed to.

Mr. UDALL. Mr. Speaker, 1 move to 
table the motion offered by the gentie- 
man from Missouri (Mr. Clay) .

The SPEAKER pro tempore. The Ques
tion is on the motion to table offered by 
the gentleman from Arizona (Mr. Udall) .

The question was taken; and the 
SpeaJcer pro tempore announced that the 
ayes appeared to have it>

Mr. CLAY, Mr. Speaker, I object to.the 
vote on the ground that a qu<Mrum  ̂Bdt

Brinkley
Brodliead
B ro< ^
Brown, Mich. 
Brown, Ohio 
BroyhiU. 
Burgener 
.Burke, Mass. 
Burleson, Tex. 
B\irllson, Mo.. 
Butler 
Carney 
Cart*
Carter
Cavanaugh
Cederberg
Chappell '
Chisholm
Clausen,

Don H. 
Cleveland. 
Cohen 
Coleman 
Collin& Tex. 
Conable 
Conte 
Conyers 
Coroorctn 
Cormau 
Cornell 
Cornwell 
Cunningham 
D* Amours 
Daniel, Dan 
Daniel, R. W. 
Danielson 
d€ la* Garza 
Delaney 
DellximMa 
Derrick 
Derwinskl 
Devine 
Dickinson 
Dicki^
Dodd
Doman
Downey
DuncJan^Tenn.
Early
Eckhardt

Oudger 
Hall . 
Hamilton) 
Hammer-.

schmidt 
Hanley 
Hannaford 
Harkin 
Heckler 
Hefner . 
Heftel 
Hightower 
HUlia 
Holtzmatt 
Horton 
Hubbard 
Hughes . 
Hyde 
Ichord 
Ireland 
Jeffords

-
Nowak ^
O’Brien)
Oakar
Oberstar
Obey
Ottinger
Panetta '
Patten
Patterson
Pattlson
Pease
Pepper
Perkins
Poage
Preyed
Price.
BahaU
Bailsback
Regula '

Jbhnson, Calif. Reusa 
Jones, Okla. Rinaldo 
Jones, Term. 
Kastenmelev 
Kelly 
Klldee 
Kostmayer 
Kreba 
LaFaloe 
Lagomarsino
Latta 
LeFante 
Beach 
Lederer 
Levitaa 
Livingstoii 
Lloyd, Tenin.
Long, La.

Edwardsi-Alo.
E d w w m iB ,^ .
Edwards,

Lonig.Md.
Lott
Lujan
Lidcen)
Lundine
McCldry
McCioskey
McCbimacl:'
McDade
McDonald
McEwen
M<iPan  ̂ -
McHugbr ~
McKay
Madigaa

Rlsenhoover
Bobinsoni
Roncallo
Rose
Rosenthal
Rostenkowfiki
Rousselot
Roybal
Rudd/
Runinels
Russo
Ryan ---
Santint
Sattierfidd
Sawyer
Schroeder
Schulze
Sebfeliua
Seiberling
Sharp
Shuster
Simoni
Skelton
SkubUss
Slack
Smith, lowA
Smith, Nebr.
Solaia
QpeoOT
StOenoMlai
Stangelaad.

pigga 
Dineell 
;orinan 
Duncan, Oreg. 
Erlenbom 
Evans, Colo. 
Pary 
Flippo 
Flowers 
Ford. Mich. 
Forsythe 
Fowler 
Fraser 
Erey

uoyd, Oftiir.
McKinney
Mann
Mathis
Meyner
Mikva
Milford
Miller, Calif.
M o ^ e y
Montgomery
Moes
Pettla
Pickle
Pike

a^noruton
Tsongas
Waggonner
Watkins
Waxman/
Whitten
Wiggins
WUson, Tex.
Yatron
Young, Aladta
Young, Tex.
Zeferettl

Mr. UVINCH3TON changed his vote 
from "nay” to “yea.”

So the motion to table was agreed to.
The rfesult of the vote was announced 

as above recorded.
— ' IN THE COMMrrTBB- OP .THE WHOLE

Accordingly the House resolved itself 
into the Committee of the Whole House 
on the State of the Union for the further 
consideration of the bill H Jl. 11280, with 
M r. D anielson in the chair.

The Clerk read the title of the bill.
The CHAIRMAN. When the Commit

tee rose on Atigust 11, 1978, all time fOT 
general debate on the bill had expired.

Pursuant to the rale, the Clerk will 
now read by titles the committee amend
ment in the nature of a substitute recom- 
2nended by the Committee on Post Office 
and Civil Service now printed in the 
reported biU as an original bill for the 
pOTpoee of amendment.

The Clei* preceded to read the bill. ^
POINT OF ORDER

Ub, MEEDS. Mr. Chairman, I  make a 
point of order against tiUes IX  and X, 
based on their violation of clause 7, rule 
XVI. in that they are nongermane to the 
Wflbeforerus.

Tttte IX  deals with two groups
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ployees not covered in the original bill. It 
includes postal workers aiid IMstrict of 
Columbia employees. There is much 
precedent which indicates that we have 
classes of subjects not covered by^the  ̂
basic proposition before us, which ren
ders the new material nongermane. That 
is precisely what title EX does by adding 
two new subjects.

Title X, on the other hand, introduces 
new subject matter, the pay of fire
fighters that is not covered in the orig
inal bill. Title X  deals exclusively with 
hours of work and wages of fire
fighters, while the original bill deals with 
the institution of the merit system with
in the system. Where hours or wages are 
included, it is only incidental to the basic 
of these titles should be stricken for the 
proposition of the merit system, sp both 
aibove reason, and for the added reason 
that neither proposition amends the 
original bill. Rather, both seek to amend 
existing and basic law.

The CHAIRMAN. The gentleman from 
Washington (Mr. M e p >s) makes a podnt 
of order against titles IX and X.

Mr. CLAY. Mr. Chairman* I rise in 
opposition to this point of order.

For the life of me, I cannot understand 
how and why title IX should be treated 
in this discriminatory! manner.

The facts are fairly obvious—and the 
connections between Hatch Act reform 
and the rest of H.R. 11280 are quite 
strong—

First, the bill. In section 2302 (on page 
138, beginning on line 24) defines im
proper political activities as a prohibited

to parallel those established in H.R. 
11280.

Although both the committee and the 
House approved this legislation in the 
last two Congr^es by overwhelming, 
margins, it has become increasingly clear 
to me that the other body will not act on 
Hatch Act reform this year. I offered my 
amendment in committee in- order to In
sure that both Houses of Congress have 
the opportunity to work their will in 
considering reform of the Hatch Act. 
Many of us have worked long and hard 
in pressing for passage of this and other 
legislation in recent years only to see it 
languish and die in the other body.

Mr. Chairman, the issue of full po
litical participation for Federal em
ployees and protection of the public in
terest should be addressed here and now.

Finally, inclusion of Hatch Act reform 
does not constitute a ‘‘burden” on civil 
serviQp reform. Civil service reform and 
Hatch Act reform are inextricably inter
related. Each insures that the people’s 
blisiness— t̂he business of our Govern
ment—is conducted in a fair and impar
tial manner.

Inclusion of Hatch Act reform in this 
bill is not “untimely” as the administra
tion would like the public to believe. 
There can be nothing more “ timely” 
than providing Federal employees with 
the right to full participation in the po
litical process of our Nation.

Chairman,’ it is inconceivable to 
me that this bill, which touches on vir
tually every aspect' of civil service, 
should have political activities and fire-

bill is brought; therefore, it passes that 
jurisdictional test as far as the case, is 
concerned.

I would point out further that the fire
fighter bill was ̂ actually reported out of 
this committee' and came before this 
House; it passed by almost a 2-to-l mar
gin. Again, it reaches the fundamental 
purpose test.

The bill itself is for the reform of the 
civil service system by title. This bill is 
for the ffeform of the working conditions 
of the firefighters, a pa/t of the civil 
service system by title. The fundamen
tal purpose of both bills are exactly the 
same, that is, reform of the system.

All the titles are not across-the-board 
application in this bill. I refer the Chair 
specifically to title IV, which deals with 
a very small segment of the civil serv
ice system, that is the senior executives. 
This title deals only with 9,000 senior 
ex^utives of the civil service. The fire
fighters bill deals with 11,000 civil serv
ice employees. If in fact we would hold 
that the firefighters faUed the german
eness test, because it dealt with a silialler 
group than an across-the-board struc
ture, we would certainly have to aa^e 
that bn title IV. Title IVv deals with a 
subgroup. Title X  deals witti a .sul^oup. 
It deals with a particular application.

\ I can cite precedents to Indicate that 
when a bill deals with several particulars, 
one particular may be held to be ger
mane.

In fact, this class is the $ame as tlie 
other titles o f  the bill. A bill may be 
amended by a specific proposition of the
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per^imel'^practice. Title IX  of the bill 
states exactly what these improper po
litical activities are. ' \

Second, the bill charges the special 
counsel of the Merit System Protection 
Board (MSPB) with responsibility for 
not only investigating prohibited per
sonnel activities in genferal but improper 
political activities in particular. (See 
page 160, beginning on line 24.) Title IX 
of the bill defines more fully these activi
ties which appl5̂ to Federal civilian as 
well as postal employees.

Mr. Chairman, it is inconceivable to 
me that this bill—which touches  ̂on vir
tually every aspect of civil service— 
should have political activities and fire
fighters singled out for this -kind of 
shabby treatment.

Title IX is virtually identical to H.R. 
10, the Federal Employees* Political Ac
tivities Act of .1977, which passed the 
House on June 7, 1977, by a vote of 244 
to 164. The only major differences be
tween title IX and H.R. 10 is that title IX 
designates the special counsel of the 
Merit Systems Protection Board as the 
enforcing authority and the Board as the 
adjudicatory authority. H.R. 10 desig
nated the general counsel ofr the Civil 
Service Commission as the enforcing au
thority while the Commission would 
have been the adjudicatory authority. 
These changes assume that the Civil 
Service Commission will be superceded 
by the Office of Personnel Management 
(OPM) and the Merit Systems Protec
tion Board established undef reorgani- 

" zation plan No. 2 of 1978. The investiga
tive procedures of H.R. 10 were deleted

fighters singled out for this kind of shab
by treatment.. Title IX  is virtuaUy Iden- 
tical to H.R. 10, the Federal Employees 
Political Activities Act of 1977, which 
passed this House on June 7 of last year 
by a vote of 264 to 164.

Mr. Chairman, I think that it is un
fortunate that the kind of heavy- 
handed activity and pressure is taking 
place to combine both title‘IX and title 
X  into the same point of order as per
mitted by the rule. Personally, I resent 
that kind of heavy-handed activity on 
the part of the leadership o f this House 
and on the part of the adiriinistration 
of th>s Nation.

Mr. Chairman, I urge that the point 
of order not be sustained.

Mr. HARRIS. Mr. Chairman, I rise in 
o^pposition to the point of order.

The CHAIRMAN. The Chair recog
nizes the gentleman from Virginia.

Mr. HARRIS. Mr. Chairman, the point 
of order under the rule applies to titles
IX and X, and comes before, this House 
in a most unusual, and indeed a pecu- 
Uar, way that the Chair perhaps would 
have to rule against the germaneness of 
one title that will be germane, because 
it is connected in the rule to another 
title that the Chair may consider non- 

. germane. /
I think it is unfortunate that the 

House must consider the matter in that 
fashion. I would point out to the Chair 
with regard to this point of or^er that 
title X, in fact, does pass the jurisdic
tional test. It was in fact with the same 
jurisdiction committee^ the Committee 
on Post Office and Civil Service, as this

same felass.I would be happy to quote to the Cha^ 
about a dozen precedents that make this

^ I f  ̂ in fact we Were to deal with the 
whole civil service system, dealing with 
a particular part of that system, that is 
the firefighters and their work rules is 
a particular matter within that system. 
Therefore, I would urge the Chair to 
overrule the point of ord^r and hold 
title X as germane.

The CHAIRMAN. The gentleman from 
Washington makes a point of order 
against titles IX and X  of the commit
tee amendment in the nature of a sub
stitute recommended by the Committee 
on Post Office and Civil Service, on the 
grounds that those titles would not have 
been germane if offered as an amend
ment to the bill H.R. 1128J5, as intro
duced.

As indicated by the gentleman from 
Washington, the special order providing 
for consideration of this measure. House, 
R^olution 1307, allows the Chair to en
tertain a point of order on the basis 
stated by thQ-gentleman, that titles IX 
and X  would not have been germane ^  
a separate amendment to H.R. 11280 in 
its introduced form.

The biU as introduced and referred to 
the Committee on Post Office and Civil 
Service, although broad in its coverage 
of reform proposals within the competi
tive service and in the executive braiich 
of the Government, is limited to merit 
system principles and personnel man
agement within the civil service of the 
U.S. Government. Title IX of the
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committee amendment is designed to 
characterize and to protect appropriate 
political activities of employees of the 
District o  ̂Columbia and Postal Service 
as Well as civil service employees, by 
amending the Hatch Act. The Chair 
agrees v îth the argument of the gentle
man from Washington that the amend
ment would add an entirely new class of 
employees to that covered by the bill, 
and for that reason is not germane.

Accordingly the Chair sustains the 
point of order. ^

Pursuant to the rule the Clerk will now 
read by titles the substitute committee 
amendment without titles IX and X, 
recommended by the Committee on Post 
Office and Civil Service, rfow printed in 
the reported bill as an original bill for 
the purpose of amendment.

The Clerk read the bUl.
Mr. UDAIiL (during the reading). 

Mr. Chairman, I ask imanlmous consent 
to dispense with further reading of sec
tion 2, and that it be printed in the 
R ecord.

The CHAIRMAN. Is there Objection to 
the request of the gentleman from 
Arizona?

Mr. CHARI^IS Hi. WILSON of Cali- 
fomia. Mr. Chairman, I object.

The CHAIRMAN. Objection is heard.
The. Clerk will read.

 ̂The Clerk continued the reading of the 
biU.

Mr. UDAIJj (during the reading). Mr. 
Chairman, I ask imanimous consent to 
dispense with further reading of section

lines. He must be getting tired» but he 
is beginning to go a little fast over some 
of these lines. I think that all of the 
lines should be read.

ilie  CHAIRMAN. The Chair will state 
that the Chair observes that the Clerk 
is proceeding in regidar order.

The Clerk will read.
The Clerk continued to read.
Mr. DERWINSKI (during the read

ing). Mr. Chairman, I have been im
pressed by the attention of the House, so 
therefore, I would ask unanimous con
sent .that the remainder of the title be 
considered as read, printed in the R ec
ord, and open to amendment at any 
point.

The CHAIRMAN. Is there objection to 
the request of the gentleman from 
Illinois?

Mr. CHARLES H. WILSON of Cali- 
fCNrnia. Mr. Chairman, reserving the right 
to objecty right up to now I have been 
very impressed with the principles of this 
bill, and it sounds pretty good so far, 
but r have to have the rest of it read, 
I will say to the gentleman from Uli- 
hois ' (Mr. DERwmsKi), because there 
may be something in here that is going 
to change my opinion about it. I think 
right up to now it sounds beautiful, but 
T will have to object.

Mrs. FENWICK. Mr. Chairman, will 
the gentleman s^eld?

Mr. CHARLES H. WILSON of C^i- 
fomia. I yield to the gentlewoman |rom 
New Jersey.

^ s .  FENWICK. I thank the gentle
man* for yielding. Is it not possible for

are aware of the people’s concerns, and 
we are aware that there are many people 
in this country in government employ
ment who would rather not have this bill 
see the light of day. We are exercising 
whatever legitim ate^tic is made avail
able to us through parliamentary pro
cedure. To impugn the conduct that is 
procedural and proper, in my judgment, 
is strictly out of jorder, and I thiiik it is 
unfortunate.

Mrs. FENWICK. I resent very much 
the fact that the gentleman from New 
York suggests that I impugn anything. I 
merely asked if we could not proceed iii a 
more orderly manner.

The CHAIRMAN. All Members wiU 
suspend. The gentleman from New York 
(Mr. B iaggi) will suspend, and all other 
Members will saspmd, f ,

The Chair will state that the time is 
under the control Of the gentl^an  from 
Caltfomia (Mr. Charles H. W ilson) .

Mr. CHARLES H. WILSON of Cali
fornia. Mr. Chairman, still reserving the 
right to object, I would like to say to the 
gentlewoman from New Jersey (Mrs. 
Fen w ick) that she is absolutely correct 
in any observation that she makes. That 
do^ not offend me at all at this point.

Mr. Chairman, I object.
The CHAIRMAN. Objection is heard.
The derk  will read.
The derk continued to read.

;  POINT OF ORDER

Mr. CHARLES H. -WILSON of CaU- 
fomia (during the reading) Chair
man, I again make a point of order. f
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3 ; and that it be printed in the X ^ ord 
and open to amendment at any point..

Tbe CHAIRMAN. Is there objection 
to the request of the gentleman from 
Arizona?

Mr. CHARU^ H. WILSON of Cali- 
fomTa. Reiservlng the rfght to object, Mr. 
Chairman, this is an extremely impor
tant bill that some Members are tr^ng 
to pass through in this Congress. I think 
it is extremely important that those of 
us who are here on the floor know what 
is in this bill.

There  ̂ have been many agreements 
made in connection with patts of the biU 
with members of- the committee who are 
extremely concerned about labor provi
sions and about other provisions afiTect- 
ing..this new section by which they are 
going to destroy the civil service system 
which werhave known for so many years.

Mr. Chairman, I do not think that this 
is something we should take so lightly. 
That is the reason I am asking that the 
bill be read. I think it iis important 
enough to every member of this commit
tee that we do have this bill read and 
that we understand what, is in it.

Therefore, Mr. Chairman, I am going 
to luive to continue to object.

The CHAIRMAN. Objection is heard.
The Clerk will read.
The Clerk tsontinued to read.

P O IN T  OF ORDER

Mr. CHARUES H. WILSON of C«di- 
fomia. Mr. Chairman, I have a point of 
order.

T îe CHAIRMAN. The gentleman will 
state his point of order.

Mr. CTARI^S H. WILSON of Cali- 
fomia. Mr. Chairman  ̂I know the Clerk 
£s hot deliberate slipping some of these

the gentleman to read by himself?
Mr. CHARLES H. WILSON of Cali

fornia. The gentlewoman is certainly, 
correct. I think the gentlewoman under
stands what is going on here.

Mrs. FENWICK. If the gentleman will 
yield, I honestly do hot.
- Mr. CHARLES H. WILSON of CaU- 

fomia. I object to the legislation, and I 
am using the rights that are guaranteed 
to me as a Member of this body to exer
cise my opposition to . the legislation. It 
has been done on the gentlewoman’s 
side; it has been done on our side.

Mrs. FEINWICK. If the gentleman will 
yield further, I know. Will the gentle
man, though, consider that, the people’s 
time is involved, here. Our time is short 
until we are supposed to adjoun^ and 
we are not unpaid volunteers; we are 
paid public servants.

Mr. CHARMS H. WILSON of Cali
fornia. I realize that.

Mrs. FENWICK, I think we should be 
using our time in the most effective way 
for the public benefit.

Mr. CHÂ UL.ES H. WILSON of Cali
fornia. If the Speaker will pull this bill 
off the calendar, we can p r o c ^  with the 
important business of the (ingress. I  do_, 
not think this bill is so important that it 
has to be passed in this Congress.

Mr. BIAGGI. Mr. Chairman, will the 
gentleman yield?

Mr, CHARLES H. Wn^ON of Cali
fornia. I yield to the gentleman froin New 
York,

Mr. BIAGGI. I thank the gentleman . 
for yielding.

I would like to comment in response to 
tlie genttewcwaan fK m  New Jersey. We 
are aware of our fespbnsIbUJties, and we

The CBCAIRMAN. *nie gentleman will 
state his point of order.

Mr. CHARLES H. WIU30N of CtfU- 
fomia. Mr. Chairman, I think the Clerk 
forgot to read line 6 on page 142.1 recog
nize the burden placed upon him; how
ever, I must have all of the lines read, 
if I can.

The CHAIRMAN: The Cleric will read 
line 6 oh page 142, commencing with line 
6, “ through affirmathre acticm • •

'The Clerk concluded the reading of 
title L

The text of title I reads as follows:
Be it enacted Inf the Senate and House of 

Representatives of the United States of 
America in Congress assemhted,

SHORT TITLE

Section 1. This Act may be cited as the as 
the “Civil Service Beform Act of 1978”.

Sec. 2. The iable of ccoitmts is as follows:
TABLB OF coNlrarrs

Sec. 1. Short title.
Sec. 2. Table of cozrtents.
Sec. 3. Findings and statement of piirpW.

T I ^ E  I— MEfUT STBTEM PRINCIPIiES 
Sec. 101. Merit system principles; prohibited 

personnel practices.
TITLE n —CiyiL SERVICE FUNCTIONS; 

FEBFOBMANCE APPRAISAL; ADVERSE 
ACTIONS

Sec. 201. Office of Ferroimel Management!
Sec. 202. Merit Systems Protection :^arcl 

and Special Ckransel.
Sec. ^ 3 . P^ormancfg ̂ imOsals.
Sec. 204. Adyerse actions,. ^
Sec. 205. Appeals.

-llTLE m —STAMPING 
Sec. 301. Volunteer aenrioes.
Sec. 302. Defli îtlcma relating to preference

Se<i>. 303. appointment of
- -  certaiB^^MDled veterans.
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Sec. 304. Examination, certification, and ap

pointment of preference eligibles.
Sec. 305. Retention preference.
Sec. 306. Training.
Sec. 307. Travel, transportation, and sub

sistence.
Sec. 308. Retirement.
Sec. 309. Extension of veterans readjust

ment appointment authority:
Sec. 310. Notification of' vacancies in the 

civil service.
Sec. 311. Dual pay for members of the uni

formed services.
Sec. 312. Minority recruitment progi*am.
Sec. 313. Effective date.
TITLE IV—SENIOR EXECUTIVE SERVICE
Sec. 401. General provisions.
Sec. 402. Authority for employment.
Sec. 403. Examination, certification, and ap

pointment.
Sec. 404. Retention preference. '
Sec, 405. Performance rating.
Sec. 406, Awarding of ranks.
Sec. 407. Pay rates and systems.
Sec. 408. Pay administration.
Sec. 409. Travel, transportation, and sub

sistence.
Sec. 410. Leave.
Sec. 411. Disciplinary actions.
Sec. 412. Retirement.
Sec. 413. Conversion to the Senior Executive 

Service.
Sec. 414. Limitations on executive positions.
Sec. 415. Effective date; experimental appli

cation.
TITLE V—MERIT PAY

Sec. 601. Pay for performance.
Sec. 502. Technical and conforming amend

ments.
Sec. 503. Effective .date.
TITLE VI—RESEARCH, DEMONSTRATION.

AND OTHER PROORAMS
Sec. 601. Research programs and demonstra-

ance to Federal agencies in carrying out their 
responsibilities in administering the public 
business, and prohibited personnel practices 
should be statutorily defined to enable Gov
ernment officers and employees to avoid 
conduct which undermines the merit system 
principles and the integrity of the merit 
system;

(2) Federal employees should receive ap
propriate protection through increasing the 
authority and powers of the independent 
Merit Systems Protection Board in processing 
hearings and appeals affecting Federal em
ployees;

(3) the authority and power of the Special 
Council should be Increased so that the Spe
cial Counsel may investigate prohibited per
sonnel practices and reprisals against Gov
ernment employees for the lawful disclosure 
of certain information and may file com
plaints, against agency officials and em
ployees who engage in such conduct;

(4) the f\mctlon of filling positions and 
other persoimel functions in the competitive 
service and in the executive branch should 
be delegated In appropriate cases to the 
agencies to expedite processing appointments 
and other personnel actions, with the con
trol and oversight of this delegation being 
maintained by the Office of Personnel Man
agement to protect against prohibited per
sonnel practices and the use of unsound 
management practices by the agencies;

<5) a Senior Executive Service should be 
established to provide the flexibility needed 
by agencies to recruit and retain the highly 
competent and qualified managers needed 
to provide more effective management of 
agencies and their functions, and the more 
expeditious administration of the public 
business;

(6) in appropriate instances, pay increases 
should be based on quality of performance 
ratber than length of eervices;

fied Individuals from appropriate sources in 
an endeavor to achieve a.work force from all 
segments of society, and selection and ad- 
vancernent should be determined solely on 
the basis of relative ability, knowledge, and 
skills, after fair and open competition which 
assiires that all receive equal opportunity.

“ (2) All employees and applicants should 
receive fair and equitable treatngient in all 
aspects of personnel management without 
regard to political affiliation, race, color, re
ligion, national origin, sex, marital status. ‘ 
age, or handicapping condition, and with 
proper regard for their privacy and consttu- 
tlonal rights.

“ (3) Equal pay should be provided for 
work of equal value, with appropriate con
sideration of both national and local rates 
paid by employers in the private sector, and 
appropriate incentives and recognition 
should be provided for excellence in per
formance.

“ (4) All employees should maintain high 
standards of integrity, conduct, and concern 
for the public interest.

“ (5) The Federal work force should be 
used efficiently and effectively.

“ (6) Employees should be retained on the 
basis of the adequacy of their performance; 
inadequate performance should be cor
rected, and employees should be separated 
who cannot or will not improve their per
formance to meet required standards.

“ (7) Employees should be provided effec
tive education and training in cases in which 
education and training would result in better 
organizational and individual performance

“ (8) Employees should be—
“ (A) protected against arbitrary action 

personal favoritism, or coercion for partisan 
political purposes, and

freon using their official 
•autoority for the purpose of interfering 
with or affecting the result of an election or
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tlorL p ro je c ts , 
j^ec. 602. Jzxtergovernanental P erson n el A ct  

am en d m en ts .
Sec. 60Q. Amendments to the mobility pro

gram.
TlHiE Vn—FEDERAL SEBVIC5E LABOR- 

MANAGEMENT RELATIONS 
Sec. 701. Federal service laDor-management 

relations.
Sec. 702. Backpay in case of unfair latoor 

practices and grievances.
Sec, 703. Technical and conforming amend

ments.
Sec. 704u Miscellaneous provisions.
TITLE Vni— GRADE AND PAY RETENTION 
Sec. 80L Grade and pay retention. '

TITLE IX—POLITICAL ACTIVITIES 
Sec. 901. Federal employees* political activi

ties.
Sec. 902. State and local employees’ political 

activities.
Sec. 903. Effective date.
Sec. 904. Study concerning political partici

pation by Federal employees. 
TITLE X —FIREiPrGHTERS 

5̂ec. 1001. Basic worlcweelc of firefighters. 
Sec. 1002. Effective date.

TITLE XI—MISCELLANEOUS 
Sec. IJOl. Study, on decentralization of gov

ernmental functions.
Sec. 1102. Savings provisions.
Sec. 1103. Authorization of appropriations. 
Sec. 1104. Powers of President unaffected 

except by express provisions. 
1105. Technical and conforming amend

ments.
Sec. 1106. Effective date.

FINDINGS AND STATEMENT OF PURPOSE
Sec. 'S. It is the policy of the United States 

that—
(1 ) the merit system principles which shall 

govern in the competitive service and in the 
executive branch of the Federal. Government 
should be expressly stated to furnish guid-

<7) researcli p rog ra m s a n d  dem ozxstratlozi 
p ro je c ts  s h o u ld  be a u th o r ize d  to  p e rm it  Fed
eral agencies to experiment, subject to con
gressional review, with new and different 
personnel management concepts In con
trolled situations to achieve more efficient 
management of the Government’s human re
sources and greater productivity in the de
livery of service to the public; and

(8) the training program of the Govern
ment should include retraining s>t employees 
for positions in other agencies to avoid sepa- 
rationri during reductions in force and the 
loss to the Government of the knowledge and 
experience that t(hese employees possess.

TITLE I—^MERIT SYSTEM PRINCIPLES 
MEBIT SYSTEM p r in c ip l e s ;  PROHIBITED 

PERSONNEL PRACTICES
Sec. 101. (a) Title 6, United States Code, 

is amended by inserting after chapter 21 the 
following new chapter:
“Chapter 23—3V1ERIT SYSTEM PRINCIPLES 
“Sec.
“2301. Merit system principles.
“2302. Prohibited personnel practices.
“2303. Responsibility of the General Ac

counting Office.
“2304. Coordination with certain other pro

visions of law,
“§ 2301. Merit system principles .

“ (a) This section shall apply to—
(1) an Executive agency;
“ (2) the Administrative Office of the 

United States Courts; and
“ (3) the Government Printing Office.
“ (b) It is the policy of the Congress that 

in order to provide the people of the United 
States with a highly competent, honest, and 
productive Federal workforce reflective of 
the Nation’s diversity, and to improve the 
quality of public service. Federal personnel 
management should be implemented consis
tent. with the merit system principles.

“ (c) The merit system principles are as 
follows:

“ ( 1 ) Recrmtment should be from quall-

a zxozzunatiozi x<xe eieciAozi.
“ (9 ) E m p loy ees  slioTild b e  p ro te c te d  

^against rep risa l fp r  th e  la w fu l d isc lo su re  o f  
in fo r m a t io n  w H lch  th e  em p loy ees  re a so n a b ly  
b e lie v e  ev id e n ce s—

“ (A) a violation of law, rule, or regulation, 
“ (B) mismanagement, a waste of funds, 

or an abuse of authoirity, or ^
“ (C) a substantial and q?eclfic danger 

to public health or safety.
“ (d) The Presi.dent shall take actions, in

cluding the Issuance of rules, regulations, 
or directives, as the President determines are 
necessary to carry out the policy set forth 
in subsection (b) of this section.
“ §2302. Prohibited personnel practices 

“ (a) (1) For the purpose of this title, “pro
hibited personnel practice’ means any action 
described in subsection (b) of this section. 

“ (2) For the purpose of this section—  
“ (A) 'personnel action* mefans—
“ (1). an appointment;
“ (11) a promotion;
“ (ill) an action imder chapter 75 of this 

title or other disciplinary or corrective 
action;

“ (iv) a detail, transfer, or reassignment; 
“ (v) a reinstatement;
“ (vl) a restoration;
“ (vii) a reemployment;
“ (viii) a performpice evaluation , under 

chapter 43 of this title;
“ (Ix) a decision concerning pay, benefits, 

or awards, or concerning education or train
ing if the education dr training may reason
ably be expected to lead to an appointment, 
promotion, performance evaluation, or other 
action described in this paragraph; and 

“ (x) a substantial change in duties or re
sponsibilities which may reasonably be ex
pected to result in a reduction _in pay or 
grade;
with respect to an employee in, or applicant 
for, a position in the competitive service in 
an agency or a position In the pxcepted serv
ice In an agency (other than a position which 
Is excepted from the competitive service be-
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caiise of it» confldential, poltoy-detttniilii- 
Ing, or poUcy advocating charaeter), <ht to a 
career appoUxteo In the Senior Executive 
Service in an agency.

*‘ (B) ‘agency* means an Executive agency, 
the Administrative OMce of the -United 
States Courts, and the Gove^^ment Printing 
Office, but d<^ not include—

“ (i). a Government corporation;
“ (ii) the. Central Intelligence Agency, the 

Defense Intelligence Agency, the National 
Seciulty Agency, or any Executive agency or 
unit thereof which is designated by the 
President and which conducts foreign intelli
gence or counterinteUigence activities; or 

**(iii) the General Accounting Offlde.
"(b) Any employee who has authority to 

take, direct others to take, recomqiend, or 
approve any personnel action. Shall not, with 
r e ^ c t  to such authority—

*(1 ) discriminate ^or or against any em
ployee or applicant for employment—

“ (A) on the basis of race, color, religion, 
sex, or national origin, as prohibited under 
section 717 of the Civil Rights Act of 1964 
(42 U.S.C. 2000e-16); ^

“ (B) on the basis of age, as prohibited 
under sections 12 and 15 of the Age Discrimi
nation in Employment Act of 1967 (29 TO.C. 
631,633a);

“ (C) on the basis of handicapping condi
tion, as prohibited tmder sec<^on 501 of the 
Rehabilitation Act of 1973 (29 U.S.C. 791);

“ (D) on the basis of marital status or po
litical affiliation, as prohibited \mder this 
title; or

“ (E) on any basis prohibited under the 
provisions of any, other law, rule, or 
regulation;

“ (2 J solicit' or consider any recommenda
tion or statement, oral or written, with re
spect to any individual who requests or is 
under consideration for any personnel action

employee or applicant which the employee 
or appUcant reasonably believes evidences—  

“ (1) a viidation of any law, rule, or regu
lation, or

“ (li) mismanagement, a waste of funds, an 
abuse of authority, or a substantial and 
specific danger to public .health or safety, 
if such disclosure is not specifically prohib
ited by law or if such information Is not 
specifically required by Executive order to 
be kept secret in the interest of national de
fense or the'eonduct of foreign affairs; or 

•*(3) a disclosure to the Special Counsel of 
the Merit Systems Protection Board, or to the 
Inspector General of an agency or another 
employee designated by the head of the 
agency to receive such disclosures, of in
formation which the employee or Applicant 
reasonably believes evidences—

“ (i) a violation of any law, rule, or regu
lation. or

"(11) mismanagement, a waste of funds, or 
an abuse of authority, or a substantial and 
sp^lfic danger to public health or safety;

“ (9) take or fail to take a personnel action 
with re je ct to any employee or ^pMcant 
for employment as a reprisal for the eterdse 
of any right of appeal granted by law. rule, 
or regulation;

“ (10) discriminate for or against any em
ployee or i^plioant for employment on the 
basis of conduct which does not adversely 
affect the performance of the employee or 
apirtlcant or the performance of others, ex
cept that nothing in this paragrai>h shall 
prohibit an agency from taking into account 
in determinihg suitability or fitness any 
conviction of the employee or applicant for 
any crime of violence or moral turpitude 

State, of the District 
ot 06lumbla, or of the United States; or 

-*(11) .take or fall to takê  any personnel 
action on the basis of personal favoritism.

September f. 1978
fectiveneto and soundness of Federal person
nel management.
“ 5 2304. Coordination with certain other pro- 

visions'6f  law 
“No provision of this chapter, or action 

taken under this chapter, shaU be construed 
to impair the authorities and re^onsibilities 
set ftorth in section 102 of the National Se
curity Act of 1947 (61 Stat. 495; 60 U.S.C. 
403), the Central Intelligence Agency Act of 
1949 (63 Stat. 208; 60 U.S.C. 403a and follow- 

. PuWlc Law ̂ 6  (73 Stat. 63; 60 U.S.O. 
402), and Public Law 88-290 (78 Stat. 168; 50 
U.S.C. 831-836) '

“ (b) (1) The table of chapters for part IH 
of title 5, United States Code, is amended 
by adding after the item relating to chap
ter 21  the following new item:
“23. Merit system p r in c ip le s .___:___ 2301.”

(2) Section 7203 of title 5, United States 
Code (as redesignated in section 703(1) of 
this Act) is amended—

(A) by striking out “Physical handiCM>'* 
in the section* heading and inserting in lieu 
thereof “Handicapping condition”; and

(B) by striking out^h ysical handicap” 
each place it appears in the text and insert
ing in lieu thereof “handlcai)ping condition**.

AMENDMENTS OPPEBED BY MB. HARBIS
Mr. HARRIS. Mr. Chairman, I offer 

amendments.
The Clerk read as follows:
Amendments offered by Mr. Habbis- Page 

136, Une 4, after “ (b) ** insert “or (c) ’*.
Page 138, strike out paragraph (2) begin- 

«nlng on line 13 and ending on line 23 and 
redesignate the following paragraphs ac
cordingly. '

^ g e  141, after line 19 insert the following: 
employee may accept or con

sider, or influence or direct, or attempt to
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u n less ' t lie  re co m m e n d a t io n  or  s ta te m e n t  la 
I>ased on tHe personal knowledge or records 
of the person furnishing It and consists of-^v 

“ (A) an evaluation of the work perform
ance, ability, aptitude, or general qualifica
tions of the indivldual;\or 

“ (B) an evaluation of the character, 
loyalty, or sultablllts^ of the individual;

. “ (3) cperce the political activity of any 
person (including the providing of any politi
cal contributioii or service), or take any ac
tion against any employee or applicant for 
employment as a reprisal for the refusal of 
any person to engage in such political a6- 
tivity;

“ (4) deceive or obstruct any person with 
respect to the person’s right to compete for 
Federal employment;

“ (5) influence any person to withdraw from 
competition for any position for the pur
pose of Improving or-'injurlng the prospects 
of any other person for employment;

“ (6) grant .any preference or advantage 
not authorized by law, rule, or regulation to 
any employee or applicant for employment 
(including defining the scope or manner pf 
competition or*the requirements for any posi
tion) for the purpose of Improving or in
juring the prospects of any person for Federal 
employment; .

“ (7) appoint, employ, promote, advance, or 
advocate for appointment, employment, pro
motion, or advancement, in or to a civilian 
position, any individual who is a relative (as 
defined in section 3110(a) (3) of this title) 
of an employee If the position is in the agency 
in which the employee is serving as a public 
official (as defined in section 3110(a)(2) of 
this title) or over which the employee exer
cises jurisdiction or control as a public of
ficial (as defined in section 3110(a) (2 ) of 
this title);

“ (8) take or fail to take a personnel action 
with respect to any employee or applicant 
for employment as a reprisal for—

“ (A) a disclostire of information by aa

"(c ) The head of each agency shall be 
responsible for the prevention of prohibited 
personnel practices, the compliance with and 
enforcement of applicable civil service laws, 
rules, and regulationfl and other aspects of 
personnel management. Any individual to 
whom , the head of an agency delegates au
thority for personnel management, or for 
any aspect thereof. Shall be similarly re
sponsible within the limits of the delegation.

*'(d) This section shall not be construed 
to extingulcOi or lessen any effort to achieve 
equal employment opportimlty through af
firmative action or any right or remedy avail
able to any employee or applicant for em
ployment in the civil service under—

‘*(1) section 717 of the Civil Rights Act of 
1984 (42 U.S.C. 2000e-16), prohibiting dls- 
crimfnatlon on the basis of race, color, reli
gion, sex, or national origin;

“ (2) sections 12 and 15 of the Age Dis
crimination in Employment Act of 1967 (29 
U.S.C, 631, 633a), prohibiting discrimination 
on the basis of age;

“ (3) section 501 of the Rehabilitation Act 
of 1973 (29 U.S.C. 791), prohibiting discrim
ination on the basis of handicapping condi
tion:

“ (4) the provisions of this titl6, and rules 
and regulation^ thereunder, prohibiting dis
crimination on the. basis of marital status 
or political affiliation; or 

“ (5) the provisions of any other law, rule, 
or regulation prohibiting discrimination on 
any such basis.
“§ 2303. Responsibility of th^ General Ac

counting Office 
“If requested by either House of the Con

gress (or any committee thereof), or if con
sidered necessary by the Comptroller General, 
the General Accounting Office shall conduct 
audits and reviews to assure compliance with 
the laws, rules, and regulations governing 
employment In the executive branch and in 
the'competitive service and to assess the ef-

In fiu en ce  o r  d ir e c t  a n y  o th e r  e m p lo y e e  to 
accept or consider, with respect to any per
s o n n e l action, a n y  recommendation tinlese—  

“ (A) the recommendation is furnished 
pursuant to a request made by an author
ized representative of the United States solely 
to determine whether theincUvldual Involved 
in the personnel action meets the loyalty, 
suitability, and character requirements for 
employmeht; or 

“ (B) the recommendation—
“ (1 ) Is furnished pursuant to a request of 

an employee who is respozislble for taking (or 
directing others to take), recommending, 
processing, or approving the personnel ac
tion; and

“ (11) consUts solely of an evaluation of 
the work performance, abiUty, aptitude, 
character, or general qualifications of the in
dividual involved In the personnel action.

“ (2) Any employee who receives a written 
recommendation prohibited by paragraph (1 ) 
of this subsection shall return such recom
mendation to the person who provided it, 
with an appropriate indication that the ac
ceptance or consideration of such recom
mendation would be in violation of this sub
section.

“ (3) Any employee who receivW an oral rec
ommendation wh^h is prohibited by para
graph (1 ) of thl^i^bsectlon shaUvadvtse, in 
an appropriate maimer, the person providing 
such recommendation that the acceptance 
or consideration of such recommendation 
would be in violation of this subsection.

“ (4) For the purpose of this subsection— 
“ (A) 'recompiendatlon* means any com

munication, oral or written, made directly or 
Indirectly by—

“ (1) a Member of Congress or a candidate 
for such office;

“ (11) a Congressional employee, as defined 
in section 2107 of this title (determined 
without regard to whether or not the em
ployee’s pay is paid by the Secretary of the 
Senate or the Clerk of the House of Repre
sentatives) ;
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an employee appointed by the Pres

ident; or
“ (Iv) an employee in a position which is 

excepted' from the competitive service be
cause of its confidential or policymaking 
character;

“ (B) ‘recommendation’ does not include an 
inquiry which is limited solely to a request— 

“ (i) for a statement on the status of any 
personnel action; or 

*‘ (ii) for an explanation of the basis on 
which a personnel action has been taken.

Page 141, line 20, strike out “ (c)” and 
insert in lieu thereof “ (d)

Page 142, line 4, strike out “ (d) ” and insert’ 
in lieu thereof “ (e) ”,

Mr. HARRIS (dming the reading). 
Mr. C?hairman, I ask unaailmoiis opinseiit 
that the amendments be considered as 
read and printed in the Record.

The CHAIRMAN. Is there objection to 
the request of the gentleman from, Vir
ginia?

There was no objection.
Mr. HARRIS. Mr. CSiaiiman, this is to  

amendment to this very important bill 
which would m ^ e  sixre that we elimi
nated all imwaiiunted political influence 
in the ^vfl service personnel m a^^. I 
think the important matter that civil 
service re&>rm is designed to a^ure or 
should be designed to assure is thaA the 
merit system is not influenced by p<^tl- 
cal recommendations or political pres
sures but is operated on the basis of 
merit and handle on the basis of a com
petitive service as it should be, This.can 
be strengrthened by the adoption of this 
amendment to clearly eliminate unwar
ranted political recommendations in hir-

■ Mr. ROUSSELOT. Mr. Chairman, will 
the gentleman yield?

Mr .^HARRIS. I will be happy to yield 
to my good friend and colleague, the 
gentleman from California (Mr. Rous-
SELOT) .

Mr. ROUSSELOT. Mr. Chairman, I 
would ask the gentleman from Virginia 
(Mr. H arris) if this is the amendment 
that we defeated in the committee rather 
overwhelmingly.?

Mr. HARRIS. As I recall—and I am 
not sure whom my colleague refers to as 
“we.”

" Mr. ROUSSELOT. Well, I t̂m still on 
the committee, I am part of the <jom- 
mittee.

Mr. HARRIS. I do not think it was a 
partisan effort at all. The amendment 
was offered in the committee and was not 
adopted in the committee.'

Mr. ROUSSELOT. It w ^  defeated?
Mr. HARRIS. Yes. And if I may con

tinue, I thought that my amendment 
was defeated more by proxies than it was 
by people in the committee and I wanted 
to give the full house a chance to vote on 
it where proxies may not have the full 
effect on it as they do in the committee,

Mr, ROUSSELOT. I think the gentle
man is right, proxies do not work here.

But it was defeated in the committee, 
is that right?

Mr. HARRIS. My colleague is correct, 
or I would not be offering it here on the 
floor, I might j)oint out to my colleague.

Mr. ROUSSELOT. I thank the gentle
man.

M r. D ERW IN SK I. M r. Chairman, 1

there is no doubt about it, my colleague 
has the charm.

Mr, DERWINSKI. Mr. Chairman, I 
think I will put that statement in my 
campaign literature.

>But, here is the point. Under the gen
tleman’s amendment, it would prohibit 
Members of Congress and Presidential 
appointees from submitting a recom
mendation on the application of any per
son for Federal career employment. Note, 
it only says Members of Congress and 
Presidential appointees. It would not 
prohibit national committeemen or party 
chairmen, ward committeemen, or local 
political leaders. Or, to use the gentleman 
from Virginia’s term, politicians should 
not influence career appointments.^What 
he is saying is that we, as Members of 
Congress, are politicians. Presidential 
appointees are politicians, but a Chicago 
ward committeeman is not a politician,

I do not know if the gentleman has 
studied politics across the country, but a 
Chicago ward cohimitteeman is a nobl6 
kind of politician. He is a powerful poli
tician, and to say in this amendment, as 
you do, that a ward committeeman of 
the city of Chicago could recommend 
someone for Federal employment, but 

'our distinguished majority leader, the 
gentleman from Illinois (Mr. R osten-  
KOwsKi) could not, is a denial of prac
tical politics.

So, as m uch as this amendment m ay 
have some imique appeal in the sub
urban areas surroimding W ashington, 
D .C., it does not really square with the 
facts of life across the country.



iTtg and promotions and other personnel 
actions.  ̂ ,

Undier my amendent the political rec
ommendations frc«n Members of Con
gress or staff or White House offlciials 
and political appointees in the execi^ve 
branch would be explicitly prohibited. 
The notion that dected poUticaJ offlcesrs 
ought to determine who what Job in 
the career merit system is simply wrong..

Some argue that it is a fact of life. If 
so, that f^ t  of Ufe is Tvrong. It is time to 
stop wrWng on tiiat system. I think we 
should be making it clear to people that 

, the hiring and promotion and firing is on 
the b«isls of merit, oh the basis of com
petence and job performance, and n o ^ n  
the b^is* of whom one knows or who 
makes a reoMftmendation f'or one.

If in fact we are going to make> case 
here that we are going to have a merit 
^ te m  that is not influenced'by poUtics 
or politlc«tl pressure, then we ought' to 
have the clear language in this bill which 
says, as this amendment will make it 

. cleaif, that such a recommendation may 
not be accepted. I think we should tell to 
every American that he can Tse consid
ered for aimefit system job if he has the 
competence and will enter the competi
tive examination and is qualified, and 
therefore the recommendation of a poli
tician, â n ^ected official or one ap
pointed in the executive branch will have 
no bearing on his job application.

If we are really'serious about civil 
service refoim, we will put this language 
in very clearly and precisely, as my 
amendment does. I cannot imagine hav- 

" ing any objwtion, but I offer- it as an 
amendment and urge that it be adopted.

rise reluctantly, of course, to oppose the 
am endm ent, offered by the gentleman 
from  Virginia (M r. Harris) .

(Mr. DERWINSKI asked and was 
given permission to revise and extend 
his remarks.) _  . ^1^. DERWINSKI. Mr. Chairman, I 
woiild also like to use this amendment 
to emphasize the seriousness of this 
me&sure, the importance of this measure 
to the well-being of this country and ite 
citizenry and the absolute need for this 
Congress to pass this civil service reform 
whiqh our noble President has so prop
erly, legitimately and heroically re
quested.

I would first point * out to my dear 
friend, the gentleman from Virginia 
(Mr. H arris) that I believe he used some 
weak logic in supporting his amendment. 
He first stated that it was a fact of life 
he was trying to correct. You do not 
correct facts of life, they are there.

Secondly, the gentleirian referred to 
the fact that he lost the amendment in 
committee because proxies were in other 
people’s hands. That sounds to me as if 
he is admitting that certain other Mem
bers had more charm and were able to 
exercise the use of proxies because often 
the person handling .the jproxies is the 
one you have the greatest confidence in, 
the one wliose judgment you respect.

HARRIS. Mr, Chairman, will my 
colleague yield on tha;t point?

Mr. DEilWINSKI..CertaiMy. 
lyrr HARRIS. I want to ms^e it clear 

to this body, and to my colleague, tiiat 
there is no q̂uesti<m of a contest on 
c h i ^  between my colleague and me.

xnere is nothing wrong with a dedi
cated Presidential appointee or a dedi
cated Congressman legitim ately recom 
mending someone for Federal em ploy
m ent. ,I am not aware that there have been 
particular abuses in this field. I do not 
think Members of Ccmgress should be 
denied that responsibility.

In summing up my point of view,, may 
I point out that we will have hundreds 
of amendments, gosh ^ ow s how many 
days we will be on this bill, but we must 
not forget the noble goal ahead of us. 
That ndble goal is to give the President 
of the United States a legitimate reform 
of the civU service. But I suggest that 
this amendment does not square with 
the overall concept of reform. •

It is unneeded, itis  unworkable. It ac
tually discriminates against Members of 
Congress and Prudential appointees.

Mr. Chairman, I suggest a very effec
tive rejection of the amendment.

Mr. CHARIiES H. WTUSON of Cali
fornia. Mr. Chairman, will the gentle
man yield?

Mr. DERWINSKI. I yield to the gen
tleman from Caltfomia, my distinguished

CHARLES H. W n ^ N  of Cali
fornia. Mr. Chairman, the gentleman has 
been toe principal advocate within the 
committee for the administratipn on this 
legislation, he^and the gentleman from 
Arizona (Mr. U dall) .

Is this one of the amendments which 
has to be defeated in order to retain the 
solid support of the Republicans for this 
legislation?  ̂ '

Mr. DERWINSKX The Republicans are
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not poUtlcallyTnoUvated by this legisila- 
tion other than in recognizing the no
bility of the Presidenti^ request. The Re
publicans have risen above partisanship 
^n this issue. We are totally nonpartisan. 
We want the President of the United 
States to have a good cjvil service reform 
bill.

Mr. FORD of Michigto. Mr. Chair
man, I move to strike the requisite num
ber of words, and I rise in opposition to 
the amendment. ^

Unfortunately, we must oppose this 
amendment, and I would not want the 
Members left with the impression that, 
in fact, it was the Republican members' 
of the committee who made up the 
majority which defeated the amendment 
in committee. The vote in committee was 
16 to 5 against the amendment when it 
was considered in committee.

Mr. Chairman, what should be borne 
in mind is that it was not considered in 
a vacuum as an alternative to no con
trol on the recommendations of the em
ployees to the civil service versus the 
Harris amendment. What he Seeks to do 
in his amendment is substitute his re
striction for the one w hi^  we carefully 
worked out in the bill.

Mr. Chairman, if the Members will 
Ippk at lines 13 through 23 on page 138, 
tijey will see that we already restrict the 
people who would bie covered by the 
Harris amendment to making a recom
mendation solely on the basis of their 
personal knowledge or record. In other

• words, if one of your employees is seek-

recommehdations by the. Members of 
Congress and their einployees tar be
yond that restraint or restriction that is 
put oh any other^political ofKceholder.

Mr, Chairman, I would urge the Mem
bers to support the committee and reject 
the Harris amendment.

Mr. HARRIS. Mr. Chairman, will the 
gentleman yield?

.Mr. FORD of Michigan. I yield to the 
gentleman from Virginia.

Mr. HARRIS. Mr. Chairman, my col
league and I tried to have most of my 

.amendment read so that our colleagues- 
would understand it.

My colleague, the gentleman frdm 
Michigan (Mr. Ford) may oppose my 
amendment; but I wish that he would 
not oppose it fox^a provision which is not 
in there.

Mr. Chairman, I read to my colleague 
the body of the amendment, which says 
that the recommendation may be con
sidered if it is furnished pursuant to.a 
request of an employee who is respon
sible for taking-M)r directing .others to 
take—^recommending, processing, or ap
proving the personnel action; and con
sists solely of an evaluation of the work 
performance, ability, aptitude, charac
ter, or general’qualifications of the indi
vidual involved in the personnel action.

I am sure my colleague, Mr. Chairman, 
will now admit that the amendment as 
drafted will permit any Meml^r of Con
gress or staff member of Congress to 
make a recommendation with regard to 
merit system employment if it did in fact

There is broad support for this bill. 
I do not think there is any questioivin 
anybody's mind that if we took a vote on 
final passage at this time, it would pass 
by a very large margin, possibly 2 to 1 
or better. It has broad support among 
labor management , people and business 
groups. It will give perhaps a little bit of 
ability to' manage.

A group o f  us met with the Vice Presi
dent today, and he told us about the 
President going off to Bonn to the ,Eco
nomic Summit.' One of the'  things he 
could do, he could do administratively, 
and the frustration of a-ll Presidents was 
there\^He asked one of the bureaus—and 
I will not name which one— t̂o give him 
a report in 60 days where he could get a 
fight going on inflation. When he aske^ 
for it, their response was, we are not 
ready yet. The President wrote a hand
written note to the director of that 
agency and said, “I am going^o Bonn, 
and want to take this with me. Will you 
have it ready when I come back?** The 
reix)rt came back from the bureau say
ing, “You don't really need it, and we 
probably won't be able to do what you 
want us to do.” That type of thing has 
frustrated Presidents from time im
memorial.

The American people are ahgry at the 
inexpressiveness of the Pfederal Govern
ment, and we are trying to give the Presi
dent the tools with which to make this 
executive branch work.

Here we are with two eminent col
leagues—and. I love them both—the

to



ingr a civil service position and puts you 
down as a recommendation, you can, in 
fact, say in the recommendation that 
the employee performed the duty of a 
legislative assistant and. worked on cer
tain kind? of legislation, that the em
ployee came to work on time, and that 
the employee "had good character and 
good work habits.

However, one could only say those 
things which he knew about the p6rson, 
based on his personal knowledge arid the 
records of his office.

Mr. Chairman, the Harris amendment 
would not only prohibit one from an
swering such' an inquiry, but it would 
•prohibit any other employee, not only 
of our individual offices, but an employee 
of a committee could not answer an in
quiry from a Federal agency about a job 
applicant who had previously been em
ployed in that agency.

^rther, Mr. Chairman, I point to the 
fact that the kind of recommendation 
that congressional employees antf^resi- 
dential appointees would be permitted to 
make under the conunittee bill as it 
comes to us is limited further to an evalu
ation of the work performance, ability, 
aptitude, or general qualifications of the 
individual.

Again, we are putting a greater re
striction on Members of Congress and 
their employees and Presidential ap
pointees than we put on the Chicago 
ward heeler or ward committeeman— 
that is a kinder word—or the cliairman 
of either political party; but we recog
nize the very special nature of the rela
tionship of the Confess and its employ
ees to the civil sendee; and the commit
tee bill already restrains and restricts

consist of an evaluation of the work per
formance of the Member of C o n fe ss  or 
staff member.

Mr. FORD of Michigan. I think the 
gentleman is making a comparison. If 
the Members will look at lines 22 and 23 
on page 13a, they will see that the com
mittee bill \«rill permit an evaluation of 
the character, loyalty, or suitability of 
the Individual, all of which are specif
ically excluded by the gentleman. It is 
just a*i unsatisfactory last-njinute at
tempt to further narrow the position 
worthed, out by the committee, and It 
should be defeated.

Mr. UDAIiL. Mr. Chairman, I move to 
strike the requisite number of words.

(Mr. UDALL asked and was given 
permission to revise and extend his 
remark.)

Mr. UDALL. Mr. Chairman, under the 
direction of the leadership in just a few 
minutes I am going to try to get an 
agreement on limitation of time and 
vote on this simple and uncomplicated 
amendment. Before we do that, I want to 
kind of advise my colleagues where I 
think we are going on this legislation 
and what I see as being at stake. The 
clock is running on all of us. The elec
tions are not too many weeks away, and 
adjournment time is coming rapidly 
upon us. We have got a whole load of the 
public's business to dispose of— t̂ax leg
islation, energy, all the rest.

I chatted with the Speaker a moment 
or two today.. The load is horrendous. I 
think it is incumbent  ̂upon all of us to 
make this a proud time of the Hpuse and 
act with dispatch on important legisla
tion between now and the time we ad
journ.

gentleman from California (Mr. C hioulbs 
H . WH.SON), and the gentleman from  
Missouri (Mr. C lay) on the committee 
who do not want a bill. They are sincere 
about it. They do not want a bill this 
year. They are using procedures in the 
House rules and threatening to c&ntinue 
to use them. But I want the Members of 
the House to know what is at stake here.

We heard a charge here by the gentle
man from California that we are acting 
hastily. Let me give you some of the his
tory. The bill was Introduced on March 3, 
had 13 long days of hearings. We heard 
from every segment all over this country. 
It was suggested by some that the Demo
cratic members of the committee'ought 
to get our act together. We met day after 
day and ni^ht after night, haggling over 
every section of the bill, and came up 
with the consensus of our. party. The 
committee went to markup day after 
day, in night sessions, over a pferiod of 
from June 21 to July 19. We finally got 
a bill. It was voted out by a big biparti
san consensus. The gentleman from Illi
nois (Mr. Derwdtski) , and a lot of good 
people on the other side helped bring 
it out by a vote of 18 to 7. There was g ^ -  
eral debate on August 11. Ev«ybody has 
had time to study the amendments. 
Dozens of them are printed in the Record 
now. This is our Pfesident's major do
mestic bill, a bm our Speaker and tiie 
majority leader have given high priority 
to before the House. It is not going to go 
away. There is another body down at the 
other end of this building whose m ^ -  
bers can talk and decide what priorities 
and legislative schedules we wiH have, but 
thJs^bill is going to be acted on In this 
sessioiL

'  One of our options in scheduling is to

o o
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go tomorrow, quit at 3 :30. The other op
tion that will give the Members an idea 
of the importance of this legislation is 
that all suspensions are going to be 
knocked off on Monday. We will work on 
this bill all day Monday. We will stay 
Monday night to finish it. A lot of people 
are going to get hurt by having suspen
sions taken off of the calendar on Mon
day. I have some business on the Suspen
sion Calendar. I think everybody has a 
stake in processing those important bills 
before we leave here. Some of them re
quire conferences with the Senatel 

So I would simply appeal to my col-
* leagues who have strong feelings about 
this bill to work with us and let the legis
lative process work.

We are not going to shut off any 
Member. We have serious amendments 
to consider. There are a lot of amend
ments pending, and we want to give full 
considiBration to them and then either 
vote them up or down.

Let me say to ttie Members, particu
larly my friends on this side, let us not 
go home having to say that the Presi- 
dent and the Democratic Congress can- 

.not even act in 6 or 8 months on this 
. major piece of legislation to give us 
some flexibility and some management 
dir^tion in the executive branch. This 
is a fine thing that we could take home 
to our constituents as one accomplish
ment of this Congress.

Mr. ChainQan, I ask unanimous con
sent that all debate on the pending 
Harris amendment and all amend
ments thereto do now cease.

The CHAIRMAN. Is there objection 
to the request of the gentleman from 
Arizona?

Mr. BAUMAN^ Mr. Chairman, reserv
ing the right to object, will the gentle
man from Arizona (Mr. Udall) tell us 
what the program will be for tomorrow, 
since he has already indicated what 
might happen?

Mr. UDALL. Mr. Chairman, if the gen- 
tlema,n  ̂will yield, if we have some ex
pression of cooperation, I think we might 
finish this bill tomorrow. We will come 
in at 10, and we could be out of here by 
3 o’clock. Unless I have those assurances, 
I am going to accept the offer of the 
leadership to put the bill off until 
Monday.

In that event, the suspension calendar 
is going to be bumped, and then we will 
be in here on Monday and go as late as 
need be to finish this bill on Monday. 
That is our option.

Mr. Chairman, I would prefer to pro
ceed tomorrow in an expeditious kind of 
way and decide these things on their 
merits. But if we are going to be forced 
to read every line and every section of a 
300-page biU, considerable time wiU be 
taken,

Mr. BAUMAN. Mr. Chairman, let me 
assure the gentleman that I will be glad 
to cooperate with him.

Mr. UDALL. The gentleman from 
Maryland (Mr. Bauman) is always 
cooperative.

Mr. BAUMAN. Mr. Chairman, I with
draw my reservation of objection.

The CHAIRM AN. Is there objection to

the request of the gentteman from 
Arizona?

Mr. HARRIS. Mr. Chairman, reserv
ing the right to object, I listened care
fully to my colleague, the distinguished 
vice chairman of the committee, when 
he made his comments, and I wondered 
if my colleague would be kind enough to 
tell me this: The gentleman did not nien- 
tion the amendment, and I was wonder
ing if he is for it or against it̂

Mr. Chairman, may the R ecord show 
that my colleague, the gentleman from 
Arizona (Mr. Udall),’ put his thumb 
down toward the fioor in a gesture mean
ing that he opposes the amendment, I as
sume.

Mr. UDALL. Mr. Chairman, if the gen
tleman will yield, I told the Member that 
was my position, for the reasons stated 
by my friend, the gentleman from Michi
gan (Mr. Ford) , and for those stated by 
that great Hart, Schaffner and Derwin- 

1 ski clothing firm. ^
Mr. HARRIS. Mr. Chairmian, I object.
The CHAIRMAN. Objection is heard.
Mr, UDALL. Mr. Chainnan, I move 

that all debate on the pending Harris 
amendment and all amendments thereto 
do now cease.

The CHAIRMAN. The qu^tion is pn 
the motion off^^d by the gentleman 
from Arizona (Mr. U dall) .

The mption was agreed to.
The CH AIRM AN. The question is on 

the amendment offered by the^entlem an  
from  Virginia (M r. Harris) .

I



The question was taken; and on a divi
sion (demanded by Mr. H arris) there 
were— âyes 11, noes 57.

So -the amendment was rejected.
Mr. tTDAIiL. Mr. Chairman, I move 

that the Committee do now rise.
The motion was agreed to.
Accordingly the Committee rdse; and 

the Speaker having resumed the chair, 
Mr. D a n ie l s o n , Chairman of the Com
mittee of the Whole House on the State 
of the Union, reported that that Com
mittee, having had under consideration 
the bill (H.R. 11280) tp reform the civil 
service laws, had come to no resolution 
thereon.

PARLIAMENTARY INQUIRY
(Mr. CHARLES H. WILSON of Cali

fornia. asked and was given permission 
to address the House for 1 minute, and 
to revise and extend his remarks.)

Mr. CHARLES'H. WILSON of Cali
fornia. Mr. Speaker, I was a little dis
appointed to hear my good friend, the 
gentleman from Arizona (Mr. U d a l l ) ,  
state what his plans would be in the 
event those of us who oppose the civil 
service reform legislation continue to

utilize the House rules to take advan
tage of whatever we have^ to do to hold 
up the legislation.

The gentleman made an implied 
threat that if we do not let him go ahead 
tomorrow with the bill, he will arrange 
to have aH the suspensions removed 

■from the calendar on Monday, and then 
we will work until some imlimited time 
on Monday jiight.

I would like to know, Mr. Speaker, 
what the calendar is for tomorrow and 
what the iM-ogram is, and I think the 
Members of the House are entitled to 
know.

The SPEAKER. Is the gentleman 
making a parliamentaiy inquiry? ^

Mr. CHARLES H. WILSON of Cali
fornia. Mr. Speaker, I make such a par
liamentary inquiry, yes.

The SPEAKER. The Chair wiH advise 
the gentleman at the present time that 
the bill that we have J>efore us, the civil 
service reform bill, wiH be postponed 
until Monday, and we will go forward 
with ^ e  schedule as scheduled for 
Friday.

Mr, CHARLES H. WILSON of Cali
fornia. I thank the Speaker.

00
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Mr. UDALL. Mr. Speaker, I move that 
the House resolve itself into the Com
mittee of the Whole House on the State 
of the Union for the further considera
tion of the biU (H.R, 11280) to reform 
the civil service laws.

The SPEAKER. The question is on the 
motion offered by the gentleman from 
Arizona (Mr. Udall) .

■nie question was taken; and tiie 
Speaker announced that the ayes ap
peared to/have it.

Mr. ASHBROOK. Mr. Speaker, I ob
ject to the vote on the ground that a 
quorum is not present and make the 
point of order that a quorum Is not 
present.

The SPEAKER. Evidently a quorum 
is not present.

The Sergeant at Arms will notify ab
sent Members.

Hie vote was taken by electronic de
vice. and there were—yeas 318, nays 4, 
answered ‘ p̂resent** 2, not voting 108, as 
foUows:

Jones, N.o.
Jones. Okla.
Kastenmeier
Kazen
Keys
Kildee
Kindness
Kostmayer
Krebs
Lagomaraino
Le Pante
Leacli
Lederer
Leggett
Lent
Levitas
Livingston
Uoyd, Tenn.
Long« La.
Long, Md.
Lott
Luken
Lundlne
McOlory
BlcCormack
McDade '
McDonald
McEwen
McFaU
McKinney
Madigan
Maguire
Mabon
Markey
Marks
Marriott
Martin
Matbifl
Mattox
MazzoU
Meeds
Metcalfe
Meyner
MicHel
Mikulski
Mikva
Miller, OWo
Mineta
Minisb

Murphy, Pa.
Murtha
Myers, Gary
Myers, John
Myers, Michael
Natcher
Nedzi
Nichols
Nix
Nolan
O’Brien
Oberstar
Obey
pttinger
Patterson
Pattlson
Perkins
Pike
Poage
Pressler
Preyer
Price
Pritchard
Quillen
Railsback
Rangel
Regula
Reuss
Rhodes
Rinaldo
Risenhoover
Roberts
Robinson
Roe
Rogers
Rooney
Rose
Rosenthal
Rost§nkowskl
Roybal
.Runn^s
Ruppe
Ruaso
Ryan
Santinl
Satterfield
Sawyer
Scheuer
Schropr’er

Skelton
Slack
Smith, Iowa
Smith, Nebr.
Snyder
Solarz
Spellman.
Spence
Stangeland
Stanton
Stark
Steed
Steers
Stockman
Stokes
Studds
Symms
Taylor
Thompson
Thone
Treen
Trible
Tucker
Udall
Ullman
Van Deerlin
Vento
Volkmer
Waggonner
Walgren
Walker
Walsh
Wampler
Watkins
Waxman
Weaver
Weiss
Whalen
White
Whitehurst
Whitley
Whitten
Wilson, C. H.
Wilson, Tex.
Winn
Wirth
Wolff
Wright
Wydler
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Abdnor
AOOAhho
Akaka
Alexander
Ambro
Anderson,

C?ollf. 
Anderson, III. 
Andrews, N.O. 
Andrews,

N. Dak. 
AnnunzLo 
Archer 
Ashbrook 
Ashley 
AuGoln 
Badham 
BafallB 
Baldus 
BamfO'd 
Baucus 
Bauman 
Beard. Tenn. 
Bedell 4 
Benjamin " 
Bennett 
Bevill 
Bingham 
Blanchard 
Blouin 
Boggs 
Bolling 
Bonior 
Bowen. 
Brademas 
Breckinridge 
Brinkley 
Brodhead 
Brooks 
Broomfldd 
Brown, Oallf. 
Broyhlll 
Buchanan 
Burke, Maas. 
Burleson, Tex. 
Burllson, Mo. 
Burton, John 
Burton, phillip 
Carney 
Carr 
Carter

[RoU No. 744,1 
TEA9—318

Cavanaugta. 
Cederberg 
Clausen,

DonH. 
day
Cleveland 
Coleman 
Collins, m. 
Collins, Tex. 
Conabl©
Conte 
Corcoran 
Corman 
Cornell 

: Cornwell 
Coughlin 
Crane
Cunnjlngham 
D’Amours 
Daniel, Dan 
Daniel, R. 
Danielson 
Davis
de la Garza 
Dellums 
Derrick 
Derwinski 
Devine 
Dickinson 
Dicks 
Dlngell 
Dornan 
Downey 
Drlnan 
Duncan, Oreg. 
Duncan, Tenn. 
Early 
Edgar
Edwards, Ala.
Edwards, Calif.
Edwards. Okla.
Emery
EngUsh
Erlenbora
Ertel
Evans, Colo. 
Evans, Del. 
Evans, G&. 
Evans. Ind. 
Pascal 
Fenwick

Plndlejr
Fisher
Flthlan
Fllppo
Florlo
Flynt
Foley
Ford, Midi.
Forsythe
Fountain
Fowler
Frenzel
Gammage
GaydoB
Oiaimo
Gilman
Ginn
GUckmMi.
Gore
GradlsoA '
Grassier
Green
Gudger
Guyer
Hall
HamUton 
Hammer- 

schmldt 
Hanley 
Hahnaford 
Harkin 
Harrington 
Harris 
Harsha 
Hawkins 
Heckler 
Hefner 
Heftel 
Hightow^ 
HUlls 
Holland 
Hollenbe<A 
Holt 
Horton 
Hubbard 
Hughes 
Hyde 
Ichozd 
Jacobs 
Jeffords 
Johnson. OilU.

MltcUell. K.Y.
Moakley
Mollohan
Montgomery
Moore
Moss
Mottl
Murphy, N.Y.

Lloyd, Calif. 
Marlenee

Scbuizd 
SebelluB . 
Belbeillng 
Sharp 
Shuster 
Sikes 
Simon 
Sisk

NAYS—4 
MltcheU, Md.

w ylle  
Yates 

'Yatron^ 
Toung, Wa. 
Toung, Mo. 
Zablocki

Quayle

ANSWERED “ PRESENT”—2
Goodllng Fatten 

NOT VOTINO—108
Ammerman
Applegate
Armstrong
Aspin
Beard. R.I.
Beilenson.
Biaggi
Boland
Bonker
Breaux
Brown, Mich.
Brown, Ohio
Burgener
Burke, Calif.
Burke. Fla.
Butler
Byron
Caputo
Chappell
C h iso lm
Clawson, D^
Cochran
Cohen
Conyers
Cotter
Delaney
Dent
Diggs
Dodd
Ecddiardt
Slberg
Fary
Fish
Flood
Flowers
Ford, Tenn.
Fraser

Frey 
Fuqua 
Garcia  ̂
Gephardt 
Gibbons 
Goldwater 
Gonzalez 
Hagedom 
Hansen 
Holtzman 
Howard 
Huckaby 
Ireland 
Jenkins 
Jenrette 
Johnson, Colo. 
Jozfta, Tenn. 
Jordan 
Hasten 
Kelly 
Kemp 
Krueger 
LaFalce 
Iiatta 
Lehman 
Lujan 
McCloskey 
McHugh 
McKay 
Mann 
Milford 
Miller, Calif. 
Moffett 
Moorhead, 

calif. \ 
Moorhead. Pa. 
Murphy, HI.

Neal
Nowak
Oakar
Panetta
Pease
Pepper
Pettis
Pickle
Pursell
Quie
Rahall
Richmond
Rodino
Roncalio
Rousselot
Rudd
Sarasin
Shipley
Skubitz
St Germaiii
Staggers
Steiger
Stratton
Stump
Teague
Thornton
Traxler
Tsongas
Vander Jagt
Vanik

'^ i^ m f B o b  
Young, Alaska 
Young, Tex. 
Zeferettl



So the motion was agreed to.
The result of the vote was announced 

as above recorded.
&rTHE OOMMIITEE OF THE WHOLE

Accordingly the House resolved Itself 
into the Committee of the Whole House 
on the State of the Unionjor the further 
consideration of the bill H.R. 1128Q, with 
Mr. Danielson in the chair.

The caerk read the title of ihe biU.
The CHAIRMAN. When the Commit

tee rose on Thursday, September 7, 1978,* 
the Clerk had read through line 2 on 
page 144.

Are there any further amendments to 
title I of the bill? '

Mr. HANLEY. Mr. Chairman  ̂ I move 
to strike the requisite nimiber of words.

(Mr. HANLEY asked and was given 
permission to revise ^nd extend his 
remarks.)

Mr. HANLEY. Mr. phairman, as we 
initate our deliberation on civil service 
reform today, it is my fondest hope that 
this legislation will move relatively 
smoothly and, without taking up too 
much time, be voted on in the Chamber 
at some point late this afternoon.

I would like to respond if I can briefly 
to some remarks on the part of my dear 
friend and colleague and manager of 
the bill, the gentleman from Arizona 
(Mr. Udall) , going back to Thursday 
night, when it was about 9 o’clock and 
t£e tempers were not that good. I would 
have preferred to have responded at that 
point but logic suggested that it was 
time to break i'i, up and come back here 
on Monday and start anew. I have great
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largest union of Federal em ploy^, the 
American Federation of Government 
emidoyees. Is somewhat unhappy with 
it. It did not have.to be that way. There 
were compromises that could have been 
effected.

fV)r instance, the American veterans* 
community is not happy with the legis
lation in this present form. It did not 
have to be this way at this point in time.

I could -allude to a nimiber of other 
entities such as the National Aissociation 
of Treasury Agents, and many others, 
who are very \mhappy with the bill. All 
of this was lumecessary of we could have 
applied sufficient deliberation to the 
measiu’e but expediency was the order 
of the day on the part of the White 
House and the President, time in and 
time out, said that we have to have a bill 
this year. Well, in my judgment, if you 
are moving in the direction of something 
as comiplex and as broad in scope as this 
measure, certainly, then, it was due a 
decent foundation and, unfortunately, 
the measure that we are deliberating 
never enjoyed that decent foundation.

So we are going to do the best we 
can this day to make the measure more 
palatable so that we will be doing jus
tice to the taxpayers and at the same 
we are not inflicting harm upon that 
good dedicated Federal employee.

Yes, we do have problems within our 
pefsonnel complement but they are re
latively few and most of the people 
happen to be very dedicated people who 
want very much to produce a day’s work 
for a day’s pay.

the b^ t possible biU given the environ
ment under which we worked.’*

Mr. Chairman, I yield back the bal
ance of ihy time.

Mr. CHARLES H. WILSON of Califor
nia. Mr. Chairman, I move to strike the 
second from the last word,

Mr. Chairman, I do not relish the role 
of speiBiking against quick passage of the 
civil service legislation, H.R. 11280, per
ceived by many to be a good reform vote 
in an election year. If the stakes were 
not so high I suppose that we could just 
let this one sail by.

To put it quite bluntly most Members 
of the House seem to feel that anything 
labeled civil service reform is better than 
nothing.

I would have ^hoped that we would 
have learned from the ill-conceived 
Postal Reform Act of 1970 |;hat that is 
not the case.

Indeed the similarity between this 
civil service bin and the 1970 postal bill 
is glaring.

Just as we do today, back in 1970 we 
had a juggernaut of forces—^many total
ly imfamiliar with the subject m atter- 
descending on the Hill to lobby for pas
sage. Is it not interesting that in the psbst 
few months the Business Roundtable has 
sent scores of representatives to lobby 
the Congress on the civil service bill de
spite the fact these representatives when 
pressed for details openly admitted they 
did not understand the bill?

Just as we do today, back in 1970 we had 
a new President pushing for a dramatic 
"reform” bill. ^

00
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respect for tlie gentleman from Arizona, 
Mo Udall, and have worked closely with 
him from the very beginning.

I do believe, however, that the issue of 
civil service reform has to be put'into 
another perspective. Certainly I know 
that he did not intend  ̂it that way, but 
the implication was that by virtue of the 
activity of several members of the com
mittee that this measure was not moving

• and was slowed down in the committee 
process.

I would take issue with that implica
tion and I would have to put it this way 
that any delays that have been attrib
uted to the deliberation of this measure 
we have to fault the administration it
self because from the very beginning the 
administration insisted upon expedien
cy. As a result, that insistency agonized 
many, many entities, This was totally 
unnecessary. The implication the other 
evening was that everybody embraced 
this measure and all America was out 
there,waiting for its enactment into law. 
That is not necessarily the case in its 
present form.

I would hope very much that certain 
amendments today will prevail to make 
this measure more palatable to most 
Americans.

Few disagree with the necessity for 
civil service reform.-We all agree, and 
I think that this committee on the whole 
is committed, to reforming the civil 
service system. The problem happens 
to relate to the methodology employed 
by the White House in pursuit of this 
legislation.

As a result of which, for instance, the

Tnere are aspects or this legislation 
which could be unfair in this regard 
and we intend, through the amendment 
process, hopefully to effect responsible 
change.

The CHAIRMAN. The time of the gen
tleman has expired.

(By unatiimous consent, Mr. H anley 
was allowed to proceed for 2 additional 
minutes.)

Mr. HANLEY. Mr. Chairman, we hope 
very much that during the course of this 
day, through the amendatory process, 
we make the measure far more palatable 
and far more fair to all

Incidentally, I have the highest r e ^ d  
for the administration's chief techni
cian on ttiis measure, the chairman of 
the Civil Service Commission, Allen 
“Scotty” Campbell whom I regard a 
great professional from the standpoint 
of public administration.

Unfortunately, the accelerated x time 
frame provided the problems we have 
with this measure. It is unfortunate that 
this situation had to prevail throughout 
the period of deliberation.

Therefore, Mr. Chairman, I am very 
hopeful that today, posthaste, but yet 
responsibly, -we can do what has to be 
done toHhis bill so that we can S8 ,̂ “All 
right, Mr. President, here is the tool you 
have asked for. We are providing it for 
you in this 95th Congress. We would 
have preferred to have taken a little 
more time and to have done something 
far more responsible in the next Con
gress; but, in any event, we are saying, 
Mr. President, that this is what you have 
asked for; and we are going to give you

Just as we do today, 
had broad bipartisan 
taUy, Republicans must have wry smUes 
on their faces as they watch Democrats 
support their bill.

If President Nixon were pushing this 
particular bUl to open so many positions 
to political appointees, he would have- 
been laughed off the floor, by my Demo
cratic colleagues. Now we are doing this 
for an administration which has an
nounced through its Secretary of Agri
culture that it will soon start disciplin
ing errant congressional Democrats by 
removing their friends from appointed 
positions.

Just as we do today, back in 1970 dur
ing consideration of the Postal Reform 
Act the White House had a Democratic 
champion for the bill, ironically the same 
one we find today. I do not think we want 
to further damage Mr. Udall’s record by 
passing this bill, too.

Virtually every Member o f the House 
will agree that the postal reform bill of 
1970, to put it mildly, did not solve aU 
of the troubles of the Postal Service, as 
passage in the House this year of cor
rective legislation by a 384 to 11 vote 
proved. We do not have to make the 
same mistake with civil service reform 
by acting in haste.

I think that it is also importmt to 
emphasize that during consideration of 
this bill all Members should understand 
that when in some cases Mr. Udall im
plies certain support for this legislation 
he is talking about very different forms 
of the bill. Indeed this bill now being dis
cussed by Mr. Udall is not the same one

CO
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approved by the Post OfDce and Civil 
Service Committee— t̂her6 are substaji- 
tive differences. Contrary to the impli
cation given by Mr. Udall, the Federal 
employee unions do not support this biQ.

In summary, I hope that every Member 
of this House will realize that a bad 
civil service bill would not simply hurt a 
few of the local Washington area mem
bers with a concentration of Federal 
employees, it will damage every citizen's 
contact with eVery aspect of the Federal 
Government.

Mr. CLAY. Mr. Chairman, I move to 
strike the require number of words.

Mr. Chairman, I am pleased to an
nounce that I have received assurances 
from the President that he will press for 
consideration and action by the other 
body on Hatch Act reform prior to ad
journment. Accordingly, " in view of 
President Carter’s personal assurances 
of his intwit, 1 deem it unnecessary to 
continue my effort to attach Hatch Act 
reform to civil service re^rm or to 
further oppose consideration~of the re
form measure on the House floor.

I applaud the President for his con
tinued support to Hatch Act refoxm and 
am delighted by his assurances that he 
will use the powers of his office to en
courage Senate consideration and action 
prior to adjournment. My efforts were 
geared to insure Senate consideration of 
the biU in the forthcoming House-Senate 
conference on civil service reform. Now, 
assuming that the President's efforts are 
successful. I feel a lessened sense of 
urgency for Hatch Act reform to be a 
part of civil service reform.  ̂ _

employees anxious to exercise tbelr betsic 
political rights. I look forward to continu
ing oiir mutual efforts In support of those 
federal employees.

Sincerely,
J im m y  Oabtee. 

AMENDMENTS OFFERED BY MR. COLLINS OF TEXAS
Mr. COLUNS of Texas. Mr. C3iair- 

man, I offer amendments. '
The Clerk read as follows:
Amendments offered by M r. C o l ix n s  of 

Texas:
On page 137, line 12 aftet “ (ii)” insert the 

following: “the Federal Bureau of Investigii- 
tion,’*.

On page 142'after line 22 insert:
(e) With regard to employees and appli

cants fOT employment in the Federal Bu
reau of Investigation, disclosures described 
in subsection (b) (8 ) (A) of this section shall 
be made to the Attorney General or his 
designee. The Attorney 4 General of the 
United States shall issue rules'and regula
tions to protect employees and applicants 
for employment in the Federal Bureau of 
Investigation from the taking oe failure to 
take any i>ersonnel action as a reprisal for 
such disclosure.

On page 213, line 5: after “ (B)” insert the 
following: “the Federal Bureau of Investi
gation,”.

On page 258, line 7: strike out 10,920 and 
insert in lieu thereof “10,780”.

On page 258, line 13: strike out “Manage
ment.” and insert in lieu thereof the follow
ing: “Management, except that the Director 
Of the Federal Bureau of InvestigaUon, 
without regard to any other provision of 
this section, may place a total ot 140 posi
tions in the Federal Bureau of Investigation 
in GS-16, 17, and 18.”

On page 273, line 15: after -(B )” insert 
the" following: “the Federal Bureau of 
Investigation,’ *.

ployment individuals with histories of 
alcoholism or drug abuse.

Existing law also limits the FBI from 
the purview of the Civil Service Com
mission in such areas as recruitment, 
qualification requirements, promotion 
and internal pla^cement, career and ca
reer-conditional employment, and tem
porary assignments. Title I of the bill 
would allow active overview of the Bu
reau by the Merit Systems Protection 
Board and the Office of Personnel Man
agement and affect the authority of the 
FBI Director to place up to 140 posi
tions at supergrade levels in order to 
respond to the investigative priorities of 
the Justice Department.

Title IV should also exclude the FBI 
on the same basis as other national secu
rity agencies. The Senior Executive 
Service could place executives from other 
agencies in positions of high sensitivity 
in which demanding, rigorous or danger
ous duties could be tlmist upon them. 
The lives and safety of FBI personnel 
should not be jeopardized by the possibil
ity of assignment of supervisory execu
tives from other than law enforcement 
backgrounds.

Title VI on research and demonstra
tion projects should exclude the FBI for 
obvious reasons. The Bureau is charged 
with the investigation of 78 different 
types of violations of criminal statutes 
relating to the integrity of Federal of
ficials. The impartiality of such investi
gations is threatened by any program 
which makes it dependent on other agen
cies for its executive staffing or compels 
it to participate in exchanges of execu-
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Mr. Ohainnan, for the con sld eratl^  
of my colleagues I am submitting the 
following letter from the President of 
the United States.

Th*  whit*  HbnsE.
'Waahingtan^ September 9, 1978,

Suhoommittee 
UJSf. Horise of RepresentaiUfes, Wash
ington, D.C.

Dear Mr. OHAraMAM; Early In my «amm- 
Istmtlon I propose to Oongiw  
Hatch Act provisions affecting th« poU tt^  
activities of federal employees be modified.

I WAS pleased that the House; under your 
leadership, voted overwhelmingly last year 
to strengthen the protections of federal em
ployees from political coercidn on t l»  Job 
while permitting them to freely exercise 
their First Amendment rights to participate 
In the political process. I oontlmue to sup- 
pOTt Hatch Act reform.

Because I am concerned that the issues 
surrounding Hatch Act modiflcation Mid 
Civil Service reform not become intertwined,
I have consistently so'u^t reform ot the 
Hatch Act independent of acttoii cm Civil 
Service reform.  ̂ x

I believe separate conskleratlpn of the two 
-bills is the best way to insure that each bill 

. is eventually passed. This does not reflect 
any diminution of my commitment to fuller 
political partici^tion for federal employees 
while affording necessary protocfclons to tto  
public. It does reflect my belief tlia* ts» ' 
Hatch Act should not be oonsldeind to
gether with Civil Service reform.

I share your concern that th© Senate has. 
not yet acted upon Hatch Act legislation, 
and Intend to bring concern to tho, 
attentlcai of the Senate leadenblp. Ho|>e- 
fnlly, consideration and sctioii will be taken 
without undue delay-^rior tarmdjouxnmeitt.

Tpur efforts on behalf at Hatch Act re
form merit the appreciation of all federal

Mr. COIiilNS of Texas. Mr. Chair
man, I ask unanimous consent that the 
amendments I have offered, which are 
related to the FBI and are to title I. title 
IV, and title VI, be considered en bloc- 

The CHAIRMAN. Is there objection 
to the request of the gentleman from 
Texas?

There was no (Ejection, ^
(Mr. COLLINS of Texas asked and 

was given permission to revise and ex
tend his remarks.)

Mr. COLLINS of Texas. Mr. Chairman, 
I have offered four amendments which 
would insert identieal provisions into 
titles I, IV, and VI of the bill. I asked and 
was given imanimous consent that they 
be considered en bloc.

My amendments exclude the Federal 
Bureau of Investigation from the bin on 
the same basis as the various national 
security agencies— t̂tie Central liitelli- 
gence Agency, the Defense Intelligence 

' Agency, and the National Secority 
Agency.

Title I of the bill sets forth merit sys- 
t ^  principles, but its prohibited per
sonnel practices secU(Hi would contradict 
the current status and flexibili^ of the 
FBI. The Bureau has been ex^pted, for 
example, from considering alcoholics 
and drug abusers for employment—the 
Alcoholism Rehabilitetion Act, PubUc 
Law 91-616, and the Drug AbiMe Reha
bilitation Act, Public Law 92-255—but
(mder th^ merit system language o f title
I a  recent ruling 1^ the Civil Service 
Commission defining “handicapping con
dition’’ to include alcohol or drug abuse, 
the FBI might have to consider for em-

tives with these agencies* The bill s ex
clusion of the General Accounting Office 
is based on the same reaspning: The im
partiality of GAO's Government-wide 
audits would be threatened.

FinfiOly, Mr. Chairman, the bill as 
R afted  empowers the President to ex
clude from coverage by the three titles 
‘ ‘any executive agency or unit therecrf 
which is designated by the President and 
which conducts foreign intelligence or 
countaintelligence activities,” but the 
FBI has exclusive investigative responsi
bility for foreign counterintelligence ac
tivities within Uie United States. It is 
therefore unreasonable to refrain from 
excluding it for substantially the same 
reason^ as f<»' exempting ttie other se
curity' agencies.

Mr. Chairman, I urge enactment of 
my amendments.

Mr. UDALL. Mr. Chairman, I move to 
strike the last word.

<Mr. UDAHi asked and was given per- 
m i^ on  to revise and extend his re- 

" marks.)
Mr. UDALL. Mr. ChEdrman, if I  can 

have ttie attention of my frikid, Uie 
gentleman from Texas, I hope maybe 
we can work this thing out in just a 
few wiiniitAg to the gentleman’s satis
faction.

One o f  the,many problems we have 
wzestled with in this legislation is what 
do we do about exempting intelligence 
agencies? The Pifesident’s bill as origin- 
aOy submitted did not exempt, the FBX 
from the bin.

1 am eiepared this morning to offer 
a substitute, and I hope to have the sub-

00
Cn



September 11, 1978
stitute language ready in jnst a moment 
for the gentleman, from Texas (Mr. Col
lins) . What my substitute will do is 
this—and I hope it will be acceptable to 
the gentleman from Texas (Mr. Col
lins) because we are giving him most of 
what he wants and most of what the 
Bureau wants— ŵe will jiotally exempt 
the FBI from the senior executive provi- 

\ Sion of the bill. That is No. 1.
No. 2, we win exempt the FBI from 

the title VI experimental personnel 
demonstration portion of the bill which 
they wanted out from under.

With regard to the “whistle-blower** 
section, the language of the bill now per
mits the President to exempt the FBI 
from that section, and based on language 
submitted to us by the White House to
day, I think they have worked this out 
with the Justice Department. If the 
President does decide to exempt them— 
imd-he may exempt them, he wiH under 
the language of the biU be required to 
issue special rules and regulations so 
that the FBI “whistle-blow^” will be m 
a position to have some place to go and 
so that they will have î ome protection. 
This will be done through a system to be 
designated by the President. This would 
be essentially consistent with the amend
ments the gentleman from Texas (Mr. 
Collins) has offered and showed me this 
morning.

I' will have this language ready in just 
a moment a^rfurther discussion goes on. 
I hope it will be acceptable to the gentle
man from Texas (Mr. Collins) ,  and I 
hope we put this matter to rest.
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thing they want to discuss or Qiey can 
make it an FBI agency matter. They 
have their choice of either doing it con
fidentially or going before FBI as a com
plainant.

I checked on and found out that so 
far this year there have been 248 citi
zens who reported to the FBI, to the Of
fice of Professional Responsibility. So it 
is an active section of FBI. I can see why 
we are very aware, from the comments we 
have In Washington today, that we must, 
be very certain we have aH and full ac
cess for any employee.

The second referral point is that they 
can go to the Justice Department itself. 
The Justice Department has its own Of
fice of Professional Responsibility, and 
that particular OPR is reporting only to 
the Attorney General.

Now, that was in the clarification 
amendment that we put into this law on 
the gentleman’s sugge^ion. The gentle
man from Georgia (Mr. L e v it a s ) clari
fied this point so it now codifies the Jus
tice Department referral. That is the 
way it works in practice, and it works 
well. It depends on a strong Attorney 
General, and we have a strong Attorney 
General.

It is interesting that last year under 
this provisitm, there was someone who 
reported to the Attorney General, and 
after a full investigation the No. 2 
person in the FBI was removed. When we 
have a provision strong enough to re
move the No. 2 executive within 
an agency, we do have something that 
is imusually strcmg.

eludes; and because the FBI is in charge 
of investigating white collar crimes 

Jbhroughout the Nation, we have at least 
as much reason for excluding it from the 
personnel exchange^ aljd experiments 
proposed in title VI as we have for ex
cluding the Greneral Accounting Office. 
The biU rightfully excludes the GAO in 
order to preserve the objectivfty of its au
dits, but the objectivity of investigations 
into a llied  Federal employee womgdo- 
ing is at least as important.

Mr. Chairman, I urge support of these 
amendm^ts in order to conform this bill 
to the laws which rightfully correspond 
to the FBI's unique investigative needs.

Basically, Mr. Chairman, I support the 
package of amendments offered by the 
gentleman from Texas (Mr. Collins) ,  
but I certainly hope that we can work 
out this adjustment that the gentl^nan 
from Ariz(Kia (Mr. Udall) will offer.

There are two points here, though, that 
I would like to make to the Members 
of the House. One is that the reascm I 
would like to see a very satisfactory ad- 
justment of this issue of the FBI is be
cause there has been doubt on the part 
of some Members on this bill and it is an 
honest doubt.

The FBI is a sensitive agency. We 
 ̂should clear up any concern over how 
the FBI would be influenced. We can 
clearup some of the concerns about the 
bill its^f. I think the entire bill will re
ceive more support if some of these lin
gering doubts—that is with regard to 
the FBI—are cleared up.

So in that sense, I would hope that > e
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I want to say that I have great regard 
for the FBI. This in a fine agency, but it 
is an agency that has suffered some 
agonies in the past. I know ot the con
cern the professional members of the 
FBI have about the status of their 
agency today, and I do not want to come 
out here with legislation that will dis
rupt them further and submit them to 
additional agony.

I am reluctant to start' exempting 
agencies, because many of the Federal 
agencies think they are special and think 
they ought to have special treatment. I 
am going to be pretty careful about ex
empting any other agency, but I think 
the FBI has made a case for the compro
mise I am going to offer in just a mo
ment, as soon as the staff gets it ready 
for us.

Mr. COIiLINS of Texas. Mr. Chairman, 
will the gentleman yield?

Mr. UDALL. I yield to the gentleman 
from Texas.

Mr. COLLINS of Texas. Mr. Chairman, 
I appreciate the gentleman’s yielding.

Mr. Chairman, as the gentleman 
knows, in our FBI preset system, as 
far as the investigaticm of what they 
call the whistle-blowers is concerned, 
the present setup within the FBI in
volves four different places where they 
can go. The first one, of course, is the 
Inspection Staff where they have the Of- 

»flee of Professional Responsibility, known 
as the OPR.

As I understand It, in I^oenlx, Ariz., 
in Dallas, Tex., or St. Louis, any place 
they live or work, they can pick up the 
telei^one and call directly to the OPR, 
and in confidence they can discuss any-

Mr. UDALL. Mr. Chairman, the con- 
.cem I have, if I may express this to the 
gentleman from Texas (Mr. C o l l in s ) , is 
that the public should have confidence 
that there are channels within the Gkw- 
emment so that people can **blow the 
whistle*' on the FBI just as they can on 
other agencies.

We all' remember our old Watergate 
fears, and the fear of some of our friends 
was that we would have been in a situa
tion where, conceming L. Patridk Gray, 
if he had blown the whistle on one of 
his people, he would have blown the 
whistle and the appeal would have gone 
on to John Mitchell.

We want to have the President set up 
a channel through the agency that will 
satisfy most people that there is a chan
nel available so that these matters can 
come forward.

Mr. DERWINSKI. Mr. Chairman, I 
move to strike the requisite number of 
words.

(Mr. DERWINSKI asked and was given 
permission to revise and extend his 
remarks.)

Mî . DERWINSKI. Mr. Chairman, I rise 
in support of amendments to provide 
certain exclusions for the Federal Bu
reau of Investigation.

The rigorous and dangerous duties per
formed by the Bureau’s employees do not 
lend themselves to same aspects of this 
legislation.

The best argument for exclusion of the 
FBI is probably the exclusion in the biH 
of other national security agencies. The 
Bureau’s domestic work is as dangerous 
and rigorous as that of the Central In
telligence Agency, which the bill ex-

cari work out a solution to which the gen- 
tletnan from Texas and the gentleman 
from Arizona have provided a very posi
tive role in adding to the momentum of 
this bill.

The are unique problems facing an in
telligence agency such as the FBI, and I 
think this package of amendments is 
necessary to clarify any questions that we 
do have.

Mr. UDALL. Mr. Chairman, will the 
gentleman yield to me for the purpose of 
offering amendments as a substitute for 
the amendment offered by the g^tleman 
from Texas (Mr. C o l l in s ) ?

Mr. DERWINSKI* I  yield: to the gen
tleman from Arizona.
AMENDMENTS OPPEEED BY MB. UDALL AS A SUB- 

STITUTE FOE THE AMENDMENTS OFFERED BT 
MB. COLLINS

Mr. UDALL. Mr. Chairman,* I offer 
amendments as a substitute for the 
amendments.

The Clerk read as follows:
Amendments c^ered by Mr. Udali. as a 

substitute for the amendments offered, by Mr. 
C o l l in s : Page 137, a ft^  line 18, Insert:

•"(3) If the President does not designate 
the Federal Bureau of Investigation, in its 
entirety, imder paragraph (2) (B) (ii) of this 
siibsectian, functions of the l^>^ial Counsel 
relating to the enf(»:cement of this section 
with respect to the Bureau  ̂ or any unit 
thereof, shall be carried out by the President 
(or his designee) notwithstanding any pro
vision of law to the contrary.’*

Page 213, line 5̂  after - (B ) ’' insert the 
follow l^: 'the Federal BttreaTi of Ihvesti- 
gatl<m,'\

Page 273, line 15, after ••(B)** insert the 
following: "the F ^ r a l  Bureau of Investiga
tion,’’.
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The CHAIRMAN. The^entlexnan from 

Illinois (Mr. DERwmsia) still has the 
floor.

Mr. DERWINSKI. Mr. Chairman, in 
order to expedite the procedm*e, I will 
yield back the balance of my time, so 
that the gentleman from Arizona (Mr. 
(Udall) can explain his amendments.

The CHAIRMAN. Does the gentleman 
from Arizona (Mr. Udall) wish to be 
heard on his amendment?

Mr. UDALL. Mr. Chairman, for the 
time being, I shall reserve my time.

Mr. LIVINGSTON. Mr. Chairman, I 
move to strike the requisite nmnber of 
words.

(Mr. LIVINGSTON asked and was giv
en permission to revise and extend his 
remarks.)

Mr. LIVINGSTON. Mr. Chairman, I 
rise in support of the amendments of
fered by the geatleman from Texas which 
would'exempt the FBI from coverage un
der titles I, IV and VI of the Civil Serv
ice Reform Act.

Enactment of H.R. 11280, as written 
now, could effectively deprive the Direc-;- 
tor of the FBI of his prerogative to con
trol aU phases of personnel administra
tion.. Traditionally, this authority, which 
would be lost under title I, has been one 
of the keystones of the Bureau^ semi- 
autonomous status and has provided in
sulation from improper external in
fluences into matters which could com
promise classified information or sensi
tive operations.

Witti the creation of the senior execu-
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promise comes down, but lxith> meantime 
I would be happy to yield to the gentle
man from Texas (Mr. C ollin s) for his 
comments.

Mr. COLLINS of Texas, Mr. Chairman, 
at this time I would like to offer an 
amendment to the substitute amend
ments offered by the gentleman from 
Arizona (Mr. Udall) .

The CHAIRMAN. The gentleman from 
Texas (Mr. Collins) is advised that the 
gentleman from Louisiana cannot yield 
for the purpose of offering an amend
ment. He can ^eld time for debate.

Mr. LIVINGSTON. Mr. Chairman, I 
yield back the balance of my time.
AMENDMENT OFFERED BY MR. COLLINS OF TEXAS 

TO THE AMENDMENTS OFFERED BY MR. UDALL 
AS A ST7BSTITX7TE FOR THE AMENDMENTS OF- 
FERED BY MR. COLLINS OF TEXAS
Mr. COLLINS of Texas. Mr. Chair

man, I offer an amendment to the 
amendments offered as a substitute for 
the amendments. ^

The Clerk read as follows: 
toiendment offered by Mr. C ol of 

Texas to the Bmendments offered L. Mr. 
IJDALL as a substitute for the amendments 
offered by Mr. CoLLfNs of Texas:

20, after “ (c)” inserts
ioH ov ^ g “

On page 142 after line 22 Insert:
^  employees and appll.

c^ te  for employment In the Federal Bureau 
or . vestlgatlon, disclosures described in 
suteection (b) (8) (A) of this section shall be 
m ^ e  to the Attorney General or his designee 
rae Attorney General of the United States 
shall issue rules and regulations to protect 
employees and applicants for employment in *

taut to Clarify through the chairman, 
the gentleman from Arizona, with re
spect to the language contained in the 
first part of his amendment to which the 
gentleman from Texas has offered an 
grinendment. Under this language, would 
it be possible for the President to desig- 
n {^ , as his designee, the special counsel 
otherwise created in this legislation for 
purposes of investigation in an FBI mat
ter? Because, if that is the case, it would 
s e ^  to me to defeat the purpose of the 
Collu^ amendment*

Mr..UDALL. Mr. Chairmto, if the gen- 
tteman will yield, it is very clear. The 
Collins amendment to my amendment 
stetes that it is ordered by the Congress 
that he not do it this way, that he work  ̂
mrough the Attorney General. The 
Resident is given pretty broad powers, 
but I cannot imagine that he would go 
to the special counsel with this history 
we have made h^re today.,

Mr. LEVITAS. I thank the chaimlan 
for that clarification. I think that does 
relieve not only myself, but others on 
these co n ce ^ , because I think the leg
islation is quite clear that the special 
couMel created by this legislation would 
not be the vehicle through which these 
matters would be puraued. I think it is 
very toportant because without this clar- 

FBI would be treated sub
stantially different in the sensitive areas 
from the other inteUigence agencies.

Mr. TOALL. The gentleman from 
Georgia h ^  accurately stated what I am 
trying to do in this compromise.

t o .  MAZZOLi. Mr. Chairman, will the gentleman yield?
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tive service under title IV; one can easily 
imagine the consequences of other agen
cies’ ctocials, previously unexposed to the 
broad scope of criminal law enforcement, 
who would be entrusted with new respon
sibility for its leadership in the-Bureau 
executive system. '

Inclusion of the FBI imder title VI 
would seriously threaten the impartiality 
of investigations the Bureau is mandated 
to conduct with regard to violations of 
criminal statutes dealing with ofBcial and 
political corruption. ^

Mr. Chairman, there can be no credi
ble argument in lavor of inclusion of the 

 ̂ FBI in the present bill. The FBI ranks as 
orife of the agencies in the Government 
most subject to oversight. It must make 
regular reports to six cominittees of Con
gress—Senate and House Judiciary, In
telligence iand Appropriations—and is 
subject to" oversight by the Department 
of Justice, the General Accounting Oflftce 
and the Office of Managenvent and 
Budget.

Finally, failing to exempt the FBI, like 
 ̂ all other security agencies, from these 

three titles of the biU, could mean the 
end of the FBI as we know it—a cen
trally administered, ti^ tly  disciplined, 
responsive career law enforcement agen
cy. Such action would create just one 
more agency, subject to the traditionally 
inefficient bureaucratic mechanisms.^

Mr. Chairman, I urge this body to ajgree 
to the ajiiendments. PossiWy, if we can 
reach an amicable compromise through 
the efforts of the gentleman from Ari
zona, f  would like to Join in those efforts. 
T would like to how the ultimate com-

th e  F ed era l B u rea u  o f  In v e st ig a t io n  fr o m  tlxe 
ta k in g  or  fa ilu re  t o  tak e  a n y  p ersb n n e l a c 
t io n  a s  a  reprisa l f o r  s u c b  d isc losu re .

The CHAIRMAN. The gentleman from . 
Texas (Mr. Collins) is recognized.

Mr. UDALIi. Mr. Chairman, will the 
gentleman yield?

Mr. COLLINS of Texas. I will be glad 
to yield to the gentleman from Arizona.

Mr. UDALL. Mr. Chairman, this 
amendment to my substitute is perfectly 
acceptable. It carries out the intent of 
what the gentleman from Texas was 
trying to do earlier.

So, if we will adopt the Collins amend
ment to the Udall substitute, and adopt 
the Udall substitute, we will have this 
compromise worked out.

Mr. COLLINS ot Texas. Let me ask 
one question: It is my understanding- 
that the President, when he wants to 
use this authority would go to the At
torney General. That would be the per
son he would turn to to follow up on

Mr. UDALL. ThePresideixt will be em
powered to set up a separate system, and 
under the gentleman’s amendment to 
my substitute it would be required that 
it go through the Attorney General.

MrrLEVTTAS. Mr. Chairman, will the 
gentleman yield? x

Mr. COLLINS of Texas. I yield to my 
colleague from Georgia.

Mr. LEVTTAS. Mi\ Chairman, I thank 
the gentlemiui for yielding to me. First 
of all, I would l&e to conunend .the gen
tleman from Texas (Mr. Collins) on the 
leadei^p  he has taken in Uils regard.

I have one question. I  think it is impor^

Mr. cbLU N S of Texas. I yield to the 
gentlenian from Kentucky.

Mr. MAZZOLI. Mr. Chairman. I would 
ask of the gentleman from Texas, and 
through him the chairman of the com
mittee, whether or not the amendment 
that is proposed by the gentleman from 
Arizona, as proposed to be amended by 
the gentleman from Texas, is the essence 
of agreements and understandings made 
with ttie chairman of the House Intelli
gence Committee, the gentleman from 
Massachusetts (Mr. Boland) , whom I do 
not see on the floor today.

I would ask the gentleman frcwn Ari
zona, as I just ask^ the gentleman from 
Texas, whether or not the substitute pro
posed by the gentleman from Arizona to 
be further amended by the amendment 
offered by the gentleman from Texas, 
incorporates the agreements or under
standings or discussions had with Chair
man Boland of the House Intelligence 
Committee?

Mr. UDALL. If the gentleman will 
yield, here we are dealing with another 
matter. That is a different matter. I have 
worked out an' amendment with the gen- 
tlemsA from Mi«sachusett3 (Mr. Bo
land) which I will accept later in the
proceedings on that mattOT.

Mr. M ^ Z O U . I thank the gentleman 
from Arizona. ^

Mr. COLLINS of Texas. Mr. Chairman. 
I we now have an understanding
that questions win go through the Attor
ney General and t^e FBI, and I woidd 
accept the substitute with the 
amendment, 

lylr. JJDAUm, Mr. Ghairmani, the siaff
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tells ine the Collins amendment to the 
Udall amendments has not been placed 
properly in the bill.

I  would ask unanimous consent that 
the Collins amendment to the Udall sub
stitute amendments be clarified as to its 
place in t̂he bill as identified in the 
amendment at the desk.

The CHAIKMAN. The Clerk wUl report 
the modification.

The Clerk read as follows:
page 141, line 20, after “ (c )” insert

On'page 142, after Une 3. insert the following;
*‘ (2) In ,the case of employees anid appli

cants for employment in the Federal Bureau 
of Investigations, disclosures described in 
subsection (b) (8) (A) of this section shall be 
m ^e to the Attorney General or his designee. * 
The Attorney General of the United States 
shall issue rules-and regulations to protect 
employees and applicants for employment In 
the Federal Bureau of Investigation from the 
taking or failure to take any personnel action 
as a repraisal for such disclosure.

The CHAIRMAN. Is there objw tlon  
to  the request of the gentleman from  
Arizona to  m odify the amendment?

There was no objection.
The CHAIRMAN. TTie question is on 

the amendment offered by the gentle
man from  Texas (Mr. Collins), as 
modified, to  the amendments offered by 
the gentleman from  Arizona (Mri 
Udall) as a substitute for the amend
ments offered by the gentleman from  
Texas (Mr. Collins) .

Thfe amendment, as modified, to the 
amendments offered as a substitute for  
the amendments was agreed to.

; The CHAIRMAN. Is there objection 
to  the request o f  the gentleman from  
Virginia?

There was no objection.
Mr. HARRIS. Mr. Chairman, this is a 

simple amendment, but I  think a  very 
im portant amendment. One o f the big
gest fears that is in the minds o f many 
Ffederal wnployees today is to what ex
tent we allow this bill to  politicize the 
system. I  think the flexibility we have 

V talked about and the modernization we 
have talked about is supported by the 
average citizen and Federal employees 
alike. W hat they fear is who is going to 
implement these merit principles that 
are so finely pronounced in title I. W hat 
this amendment does is say that we will 
have in fact a personnel director that is 
not a political appointee. It is a com peti
tive merit system person himself or her
self who will be responsible for  imple
menting these principles.

I  would point out to my colleagues that 
^ d e r  the bill we do centralize a great 
deal o f the responsibility with respect to 
guardmg the merit system principles and 
hiring principles enunciated in title I. 
No longer will we have a centralized bu
reau l^ e  the Civil Service Commission 
that will have total responsibility of 
making sure that merit system princioles 
are adhered to. ^

There is provision in the bill to dele
gate this responsibility to individual 
agencies. I  think we have had the ex
perience in the past o f  agency heads say- 
m g they were not responsible for  imple
menting it, it .was the job  o f the Civil 
Service Commission, and so forth. Per-

I f  we tn ily  fear the poUticlzation o f 
both the SES as well as the entire Fed
eral bureaucracy, what better way to  ac
complish this than to permit a political 
appointee to decide1;he fate o f job  appli
cations and promotions.

Casting doubt^on the integrity o f the 
hiring and prom otion process, as we will 
if  the gentleman from  Virginia’s am end
ment is not adopted, will likewise cast 
doubt on the independence and im par
tiality o f Federal decisionmaking.

I urge m y colleagues to support this 
amendment.

Mr. UDAIiL. Mr. Chairman, I rise in 
opposition to the, amendment.

Mr. Chairman, this amendment is un
necessary, and it was soundly defeated 
in the committee.

There are really two things wrong with 
It. First, it mandates that every agency, 
however large or smaU, must have a fuU- 
tUne personnel officer-director. There are 
a whole variety o f  agencies, there are 
agencies such as HEW that has tens o f  
thousands o f  employees and there are 
Federal agencies that may have a mere 
handful o f employees. I f  you want a 
formula to  increase the number o f bu - 
reaucrats in every agency, however smaU 
or large, then this will do it through re
quiring a fu ll-tim e personnel director

geS S em ^S ?"*"- ^
f r o ^ V S ^ ;   ̂ gentleman

Chairman. I  am 
sorry that I  have n ot explained the 
amendment well enough so that m y co l
l e g e  understands it. There is no re -

H9361
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The pHAIRMAN. The question is on 
the amendments, as amended, offered 
by the gentleman from  Arizona (Mr. 
Udall) as a substitute for the amend
ments offered by the gentleman from 
Texas (Mr. Collins) .

The amendments, as amended, offered 
as a  substitute for the amendments 
were agreed to.

The CHAIRMAN. The question is on 
the amendments offered by the gentle
man from  Texas (Mr. Collins) , as 
amended.

The amendments, as amended, were 
agreed to.

AM EN D M EN T OFFERED BY M B. HARRIS

Mr. HARRIS. Mr. Chairman, I  offer an 
amendment.

The Clerk read as foHows:
Amendment offered by Mr. H a r r i s :  Page

141, line 20, insert “ (1)” after "(c)
Page 142, after line 3, Insert the following;
“ (2) (A) The head of each agency shaU 

establish a personnel ofi^e and appoint an 
individual to tie the head of such ofO.ce.

*'(B) The position to which any individ
ual is appointed under subparagraph (A) of 
this paragraph shaU, notwithstanding any 
other provision of law, be a position within 
thê  competitive service or a career reserved 
position within the Senior ..Executive Serv
ice. The requirement of the preceding sen
tence shall not apply if a majority of the 
civil service positions within such agency 
are excepted from the competitive service by 
or under any law (other than this title).

Mr. HARRIS (during the reading). 
Mr. Chairman, I  ask imanimous consent 
that the amendment be considered as 
read, and printed in the Record.

haps this delegation is a good idea, but 
only if we are sure who has the respon
sibility within each agency to  guard 
against the politicization o f the system 
and m&ke sure that these merit prin
ciples are adhered to.

This amendment does one thing, 
somebody in that agency is a personnel 
officer where that agency is composed 
mostly o f competitive people, to make 
sure that this person Is a career person 
and not a political appointee.

I think it is one small step toward 
guarding against the appearance of, and 
the actuality of, in many cases, o f politi
cizing the system, and will be a m ajor 
reform  in the bill as it is.

I  would hope my colleagues can con
sider this favorably. I  think it estab
lishes a very important element wlth re - 
gard to a reform  measure by saying sim
ply that within each agency there is 
somebody responsible for  safeguarding 
these merit principles we are enunciat
ing, and, No. 2, that that person is not a 
political appointee and that person has 
knowledge of and understands the merit 
principles.

Mr. GILMAN. Mr. Chairman, will the 
gentleman yield?

Mr. HARRIS. I  yield to the gentleman 
from  New York.

Mr. GILMAN. Mr. Chairman, I  thank 
the gentleman from  Virginia (Mr. Har
ris) for yielding to  me.

Mr. Chairman, I rise to applaud tiie 
efforts o f  the gentleman from  Virginia 
(Mr. Harris) and endorse the goal that 
he seeks.

quirement that this person's jo b  has to  
be fulltime with regard to personnel d i
rector, it simply says that som ebody in 
that agency is the personnel director. It 
means that that person may have other 
duties, and that is not covered by this 
am endment at all. This in no way cre
ates any additional requirements so far 
as the number o f personnel is concerned, 
it simply designates one person in that 
agency as the personnel director.

Mr. UDALL. My theory is that if  we 
accept this requirement, that even very 
small agencies must have an individual 
who is the personnel director, we will 
have to have some individual designated 
to do that.

M r. HARRIS. T hat is right. n 
yMr. UDALL. The second point is that 

we wiU not be giving the management a 
little bit more freedom  and flexibility.

So that in  every case, whether it is 
HEW or a smaller agency, the person
nel director has to be a career officer. I  
hope and I  believe that in  most cases 
they will be career officers, but clearly 
there axe some advantages there, but to 
say that even very large agencies must 
do this, is a critical requ irem ^ t to im 
pose, especially if we are going to grant 
the President and the Cabinet officer 
freedom  to put somebody in these agen
cies who is responsible, and then say we 
are going to take away the flexibility o f 
tiie President and the Cabinet secretary 
and require in all cases that they have 
to be career persons in  this particular 
personnel spot.

X urge defeat o f  the amendment.

o o
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Iifrs. SPELLMAN. Mr. Chairman. I  

would like to point to  a comment made 
by our distinguished chairm an who 
pointed out that this is an Important 
position and that he would hope that 
these people^ who were doing the h ir^ g  
would be career people.

W e are talking about attemiyting to 
keep from  total politicization o f the sys
tem. I f  we are going to have political 
appointees doing the hiring, we ra n  be 
certain that additional political types 

. are going to be hired.
Do we have a civil service system 

which we are working to retain? D o we 
have a merit system which we are work
ing to preserve? I f  so, should we demand 
anything less than to have people w ho 
,are professionally trained do the hiring? 
It has nothing at all to do with the nimi- 
ber o f people they hire. It haiS nothing at 
all to  do with the number o f hoin^ which 
these i^ p l e  work in doing the hiring—  
whether they work at their recruitment 
functions full time or part time. W e 
m er^y ask that career people should be 
hiring career em ployed.

Mr. Chairman, I  find it very difficult to  
see how we can object to that. If, indeed, 
we are trying to protect ar^merit system, 
then I feel we can do no less than to 
adopt the amendment.

Mr. FISHER. Mr. Chairman, will the 
gentlewoman yield?

Mrs. SPELLMAN. I yield to  the gentle
m an from  Virginia.

Mr. FISHER. Mr. Chairman, I  support 
this amendment. It is one o f the things 
which we can do to add an extra protec-

(Mr. DERW INSKI asked and was 
given perx?^i(M i to  r e v ^  and extend his 
remarks.)

Mr. DERW IN3KI. Mr, Chairman, be
fore I  give my devastating argument 
against the amendment,..! first wish to  
commend the gentleman from  Virginia 
(Mr. Harris) fo r  very dramatically rep
resenting his unique constituency. W e 
appreciate the fa c t  that in  northern V ir
ginia one does have a substantial nim i- 
ber o f Federal employees, and they look 
to their Congressman for  support when 
they feel that their interests are affected.

However, Mr. CHiaixman, this is a gvit 
issue. Basically, this bill is intended, to 
strengthen tiie hands o f the President as 
the Chief Executive o f the Federal Gov
ernment. That is the purpose o f the bill. 
But this amendment would restrict m an
agement in personnel matters. This 
amendment is one o f a pattern of 
amendments which would turn this bUl 
away from  the direction in  which it is 
properly headed.

A real problem with our Federal Gov
ernment is its huge size and the fact that 
it is almost uncontrollable. A  President 
o f the United States, we must keep in 
mind, is not just a world figure meetings 
at Camp Dayid with heads o f state. He 
is i^ot simply the spokesman for  the as
pirations o f a free people. He is s(Hne- 
thing more than that: He is the Chief 
Executive of our Government. W e have 
shackled our Chief Executives over Uie 
years with restrictions which prevent 
them from  effectively managing the en
tities over which they presumbly preside.

Campbell, w ho co m e s . largely from  
academ ia,and experience in  State gov
ernment, bec<Hne ineligible to head a 
Federal personnel office? And is that not 
a good argument against adoption o f  the 
am endment?

Mr.. DERWINSE^C. T he gentleman is 
u^ing an unusuarexample, but the anal
ysis is correct. I f  I  read this amendment 
correctly, someone com ing to head the 
personnel service must, in fact, imder 
this amendment lie a career official.

Mr. H ARRIS. Mr. Chairman, will my 
colleague yield on that?

Mr. DERW INSKI. I  yield to the gen
tleman from  Virginia.

Mr. H ARRIS. I  thank the gentleman 
fo r  yielding.

I  would like to respond to both o f  my 
colleagues on that. I  rise in defense not 
o f  the amendment but o f Mr. Campbell. 
Any im plication made on this floor that 
Mr. Campbell could not pass a civil serv
ice test I  think is an unfair impugning 
o f  his ability.

Mr. DERW INSKI. Just a minute. Mr. 
Chairman, I  reclaim  m y time. I  do not 
want the gentleman to abuse m y time. 
No one is im pugning anyone. All we are 
trying to do is point out the^basic un
acceptability o f the gentleman’s am end
ment.

Mr. HARRIS. W ill my colleague yield 
on that point?

Mr. DERW INSKI. I  will yield i f  the 
gentleman behaves himself.

Mr. HARRIS. M y colleague certainly 
does not^want to put any restrictions 
on behavior. I  am sure o f  that. I  cer-
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tion against undue political influence in 
the various departments and agencies of 
Gk>yernment.

The personnel oflBcer, part time or full 
time, as the case may be, is inva sensitive 
position. It seems to me that we ought to 
protect against loading these sensitive 
positions with political appointees.

This amendment would be a way of 
doing it very clearly, and it would then 
make it possible for  Members, perhaps 
like this Member from  Virginia, to sup
port final passage o f a bill; but we have 
to be convinced on behalf o f thousands 
upon thousands o f Government employ
ees that here and there extra steps have 
been taken and that care has been taken 
,to see that undue political influence can
not be exerted.

Mr. Chairman, it seesm to me that this 
Is a sensible, a manageable, and a logical 
way to  achieve just that highly necessary 
objective.

Mrs. SPELLMAN. Mr. Chairman, I  
thank my colleague, the gentleman from  
Virginia (Mr. F isher) .

1 would like to point out that we are 
looking out not only for  those people who 
are Federal employees, but for all o f the 
citizens o f the United States who are 
served by these Federal employees; and I  
feel that if  the people were given their 
choice, they certainly would want the 
job  o f hiring performed by professional 
staff rather than by political appointees.

Mr. Chairman, I yield back the balance 
o f my time.

Mr. DERWINSKI. Mr. Chairman, I  
move to strike the requisite number o f 
words, and I rise in opposition to the 
amendment.

This amendment would foUow that cost
ly path.

Mr. Chairman, I  suggest that the bill 
before us is in this area a good biUr. It te 
a strong bill, and I would suggest not only 
rejection o f this amendment, but o f any 
other amendments which would, have the 
effect o f adding new shackles to  the abil
ity o f the President and his appointees 
to properly run this huge Federal Gov
ernment o f  ours.

If you want to know what proposition 
13 is all about, it is not just dollars and 
cents or objections to a tax bill. Proposi
tion 13 mentality includes frustration 
over the inability o f the average citizen 
to get proper service from  Government.

W hy is this frustration felt? Because 
the Federal Government, especially the 

. civil service bureaucracy, often  does not 
respond to the public in^^rest. FranUy, 
the bureaucracy sometimes does not re
spond to  the directives o f a Presid^ent.

W hat we are trying to do in  this bill 
before us is to give the President the 
legitimate authority a Chief Executive 
should have, and on that basis I  strongly 
recommend the rejection o f the am end
ment.

Mr. LEACH. Mr. Chairman, will the 
gentleman yield?

Mr. DERWINSKI. I yield to  the gen
tleman from  Iowa.

Mr. LEACH. I  thank the gentleman 
for yielding.

The current head o f the Civil Service 
Commission is Mr. Scotty Campbell, 
who has a good deal o f respect on the 
Democratic side as w ^  as on  our side 
o f  the aisle. I f  this amendment were 
adopted, would not someone like Mr.

tainly think that the notion that was 
brought up by the last question that this 
in any way hampers bringincr competent 
people into the personnel director posi
tion is unwarranted.

The CHAIRMAN. The tim e o f the gen
tleman has expired. ^

(A t the request o f Mr. Harris, and by 
unanimous consent, Mr. Derwinski was 
allowed to proceed for  2 additional m in
utes.)

Mr. HARRIS. W ill the gentleman yield 
further?

-Mr. DERW INSKI. O f course. I  yield 
to the gentleman.

Mr. HARRIS. I  thank the gentlemsm 
for  yielding, but I  think the point is that 
we are not saying here that they have 
to  be existing in competitive service now. 
W e say that the position has to  be a 
competitive service position. T hat means 
that the person in  that position has to 
be qualified; that is all. I  would want 
to assure the gentleman that many per
sonnel directors would and could come 
from  outside the system. All we are say
ing here is that that person comes in 
and qualifies as a competitive employee 
and not just as a political hack. That 
is all this amendment does, and I  would 
hope that we would not misconstrue the 
amendment as doing anything more than 
that.

Mr. DERWINSKI. Just as the gentle
man was a little concerned that we not 
cast some reflection on  Mr. Campbell, 
may I  point out that noncareer appoint
ees are not necessarily political hacks. 
M any o f them are great statesmen. They 
are needed to  rejuvenate the civil serv
ice. They "are needed to  bring in imag
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ination, spirit, and creativity. So I think 
if we would just keep in mind that the 
injection of experts from  academia or 
from  the business world often brings the 
kind of leadership that we need to shake 
up a bureaucracy, I think in that sense 
the gentleman should welcome a blood 
transfusion for  the tired Federal service. 
^Mr. UDALL* Mr. Chairman, will the 

gentleman yield?
Mr. DERWINSKI. I yfeld to the gen

tleman from  Arizona.
Mr. UDALL. I thank the gentleman 

for yielding.
I  think the point here is that in the*" 

bill we have pronouncements against 
politization o f the civil service. Ninety 
percent o f the senior executive service 
must be career service. There are only 
10 percent who will be political appoint
ments. They are the people we bring in 
from  the outside to carry out the admin
istration program. I  do not think the 
ordinary FederSfl employee thinks some 
career Federal employee is going to  be 
his friend any more than some com pe
tent person brought in from  the outside. 
I  think the amendment is-unnecessary. 
It  just attaches some additional restric-. 
tions.

Mr. STEERS. Mr. Chairman, I  move 
to strike the requisite nimiber o f words. 
1 rise in support o f the amendment.

Mr. Chairman, very briefly, I  want to 
commend the gentleman from  Virginia 
fo r  attempting to do just exactly what 
it was that the gentleman from  Illinois 
(Mr. Derwinski) stated that the gentle
man was doing; namely, to turn tMs bill

means that 90 percent has to  be qualified, 
that is all. Any percentage can be brought 
in fr<Hn the outside. It is a question o f 
whether they are . qualified, or whether 
they are brought in as political ap
pointees.

May I make the point and ask the gen
tleman from  Illinois'^ (Mr. Derwinski) 
and the gentleman from  Arizona (Mr. 
Udall) to listen to the point. If, in fact, 
we mean in the bill if, in fact, first, the 
merit principles recently set down in title 
I are meaningful, and, second, if we really 
mean 90 percent o f the senior executive 
service are going to  be competitive ap
pointments, then should we not have a 
personnel director that is competitively 
appointed, rather than politically ap
pointed? If 90 percent o f the people that 
the personnel directors are going to  deal 
with in the senior executive service arid 
the rest are going to  be competitive ap
pointments, should not the personnel di
rector be a competitive appointment; or 
should we under the bill open up, not to 
this President, but perhaps to some fu 
ture President the opportunity o f putting 
a fox  in charge o f the chicken house?

Should we aUow a political appointee 
to be the one to implement these merit 
principles that^we think are so im por
tant?

Mr. DE5RWINSKI. Mr. Chairman, will 
the gentleman yield?

Mr. STEERS. I  yield to the gentleman 
frcxn Illinois.

Mr. DERWINSKI. Mr. Chairman, I,do 
not represent a rural area, so I  do not 
know what foxes do in chicken houses;

NOES-^36
Addabbo ' Findley Mikulski-Akaka Plthian MikvaAlexander Flippo MilfordAmbro Florio Miller, OhioAnderson, Plynt MinetaCalif. Foley MinishAndrews, N.C. Ford, Mich. Mitchell, Md.Andrews, Ford, Tenn. Mitchell, N.Y.N. Dak. Forsythe MoakleyAnnunzio ' Fountain MoffettArcher Fowler MollohanAshbrook Frenzel ' MontgomeryAshley Gammage MooreAuOoin Garcia MossBadham Gaydos MottlBafalis Gephardt Murphy, N.Y.BaJdus , Ciiaimo MurthaBarnard Ginn Myers, JohnBaucus Glickman Myers, MichaelBauman Goldwater Nat CherBeard, R.I. Goodling NedziBeard, Tenn. Gore NicholsBeilenson Gradison NixBenjamin Grassley NolanBevill Green O’BrienBiaggl Gudger OberstarBingham Guyer ObeyBlanchard Hall OttingerBlouin Heumilton PanettaBoggs Hammer- PattenBoland schmidt PattersonBolling Hanley PattisonBonior Harkin PeaseBowen Harzdngton PepperBrademas Harsha PerkinsBrinkley Hawkins PickleBrodhead Heckler PikeBroomfield Hefner PoageBrown, Calif. Heftel PresslerBroyhill Hightower PreyerBuchanan HUlis PriceBurke, Mass. Holland PritchardBurleson, Tex. Hollenbeck QuayleBurllson, Mo. Howard QuillenBurton, John Hubbard BahallBurton, Phillip Hughes BailsbackButler Hyde RangelCarr Ichord RegulaCarter Ireland Reuse
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away from the general direction In which, 
it is headed.

I  remind the House ttiat the Chief o f 
Government, in addition to meeting with 
heads'of state and also running the Fed
eral Government, is also the Chief o f a 
political party. This amendment would 
reduce, I think clearly the amount o f 
clout that the President o f the United 
States would have.

I was against this politicization o f the 
bureaucracy when it was proposed by 
Persident Nixon. I am still against it.

The gentleman frcttn Arizona (Mr. 
Udall) has properly said that it is only 
10 percent, and 90 percent and will still 
be governed by the civil service. I  would 
point out to  this body that if  this idea is 
such a good one, how come we are re
stricting it only to 10 percent? W hat is 
good fo r  10 percent should be good for  
the other 90 percent.
 ̂ O f course, the answer is that the 10 
percent who would be selected would be 
at the top and they would subject to  
the President’s direction. Tliey would be 
subject to  politicization. W e would, 
thereby, take an enormous step toward 
the spoils system which we finally got 
rid  o f 80 years ago.

Mr. Chairman, I  yield to the gentle
man from  Virginia (M t. Harris) first, 
then to the gentleman from  Illinois (Mr. 
Derwinski) .

Mr. HARRIS. Mr. Chairman, I  thank 
the gentleman for  jdelding. The point the 
gentleman makes is an Important one 
and should be expanded.

W hen we speak o f 90 percent that must 
be qualified, that does not mean, and I 
hope it is not m isrepresent^ to mean, 
that 90 percent has to come out o f the 
career services. It does not. It simply

but evidently that term appliies to the 
amendment o f the gentleman from  Vir
ginia, because the gentleman would in 
sist, that this person who is appointed 
would be one who would be drawn from  
the ranks o f civU servants and would be 
basically motivated to protecting the 
tenure of the civil servant, contrary to 
the public request for more eflBcient serv
ices.

Just to use numbers, if the gentleman 
from  M aryland would agree with my nu
merical calculations, there are approxi
mately 2 million Federal civilian employ
ees, outside o f the Postal Service. Let us 
assume, even fo r  purposes o f argument, 
that these 9,000 positions would all be 
political. That is just 9,000 out o f 2 m il
lion, and all we are speaking o f  is 900 so 
I  see no spoils system nor political grab.

I see nothing behind the basis thrust o f 
this bill but pure governmental nobility.

The CHAIRMAN. The question is o^  
the amendment offered by the gentleman 
from  Virginia (M r. Harris) . ^

T he question was taken; and the 
Chairman announced that the noes ap
peared to have it.

RECORDED VOTE

Mr. HARRIS. Mr. Chairman, I  de
mand a recorded vote.

A  recorded vote was ordered.
The vote was taken by electronic de

vice, and there were— ayes 16, noes 336, 
not voting 80, as follows:

[BOU No. 745]
AYES—16

Bedell
Bennett
Breckinridge
Oam«y
FiMi
Fisher

Oilman
Gonzalez
Hanxiaford
Hania
Holt
Lloyd, Calif.

Muiphy, P̂ . 
Myors.Oary 
Spellman 
Steers

Cavanaugb J a c o b s R h o d e s
Cederberg J e f f o r d s B i n a l d o
Olausen, jenrette Risenhoover

Don H. J o h n s o n ,  Calif. Roberts
day Jones, N.C. Robinson
Cleveland Jones, Okla. Roe
Ooleman Jones, Tenn. Rogers
Collins, ni. Jordan Rooney
Collins, Tex. Kastenmeier Rose
Conable Kazen Rosenthal
Conte Keys Rostenkowskl
Conyers Kildee Roybal
Corcoran Kindness Runnels
Corman Kostmayer Ruppe
ComeU Krebs Russo
Cornwell LaFalce Ryan
Cotter Lagomarsino Santlnl
Coughlin Le Fante Satterfield
Crane Leach Sawyer
Ctmnlngham Lederer Scheuer
D’Amours Leggett Schroeder
Daniel, Dan Lent Schulze
Daniel, R. W. Levitaa Sebelliw
Danielson Livingston Selberling
Davis
de la Garza

Lloyd, Tenn. 
Long. La.

Sharp
Shipley

Dellums Long. Md. Shuster
Dent ' LoU Sikes
Derwln^i Luken Simon
Devine Lundihe Sisk
Dickinson McClory Skelton
Dicks McCloskey Skubltz
Diggs McCormack Slack
DingeU McDade Smith, lowft
Dodd McDonald Smith, Nebr.
Doman McEwen Snyder
Downey McF^ Solarz
Drlnan McHugh Spence
Duncan. Oreg. McKinney Staggers
Duncan, Tenn. Madigan Stangeland
Early Ma^ire Stanton
Edgar Mahon Stark
Edwalrds. Ala. Markey Steed
Edwards, Calif. Marks Stockman
Edwards. Okla. Marlenee Stokes
Emery Marriott Studda
En^ish Martin
Erlenbom Mathis Taylor
Ertel Mattox Thompson
Evans. Del. Mazzoll Thone
Evans, Ga. Meeds Tr6en
Evans, Ind. Metcalfe Trible
Fasc^ Meyner Tucker
Fenwick Michel Udall
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UHman
Van DeerllnVanik
Vento
Volkmer
WaggoxmerWalgren
WalkerWalsh
Wamt>ler
Watkins '

H9S64

Abdnor 
Ammerman 
Anderson. HL 
Applegate 
Armstrong Aspin 
Bonker 
Breaux 
Brooks 
Brown, 
Brown, Ohio 

- Burgener 
Biirke, Calif. 
Burke, Pla. Byron 
Caputo 
C2happell 
Chisholm 
Clawson. Del 
Cochran 
Cohen 
Delaney 
Dernlck 
Eckhardt ‘ EOberg 
Evans, Colo. Pary

Waxawi Wolff
Weaver Wright

?  Wydler WylieWhite Tates
Whitehurst Tatron
Whitley Toung. Fla.
Whdtten .Y ou ^ ;S S :
TOeon, Tex. ZaWocWWinn ' 
Wirth.

not  VOTINO--80
Neal 
Ndwak 
Oakar
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ttiis legi^atkm

flo o d  
Flowers 
Fraser Frey 
Fuqua 
Gibbons 
Hagedom 
Hansen 
.Holtzman 
Horton 
Huckaby 
Jenkins

Pettis
Pursell
Quie
Kichmohd Rodlno 
Boncalio 
Rousselot 
Hudd 
SarasinKnuaaiu

Johnson, Colo. St Germain^ sten  ' ■ Steig'er "
Kelly StrattonKemp Stump
pueger Teague
^U a Thornton
Lehman Trailer
Lujan Tflongae

VanderJagtMann . Wlggtns
Miller, Calif. WUeon, Bob
l^rhead, Wilson. C.H.

Calif. Young, AlaskaMoorhead, Pa. Young, Tex.
Murphy. HL Zeferetti

Mr. DENT Changed his vote from  “aye”to  “no.”
Mr. GCMTOALEZ changed his vote from“ n o”  to “ aye.” .
So the amendment was rejected.
The result o f the vote was announced 

as above recOTded.

perfectly agreeable to  oie.

J l r .  p ^ W I N S K I . Mr. Chairman, tt 
ttie s m t lm a n  wffl ykM. ihe «eQl3em to 
from  (M t .C la t )  has vecy prop-
« ^ e ^ t o e d  bis am «»*Ben%. I  « o n .

the genUeman for his attMi- 
^

ttiank U » gentleman.
question is on 

^  gentleman irom ]Vfissonrl (Mi-. Clat^ .
^ e  amoidment was agreed to.

AJaENUM ENTS OFFERED B Y  M R . F ISH ER

t o  P I S ^ .  Mr. Cihalrman. I  offer 
amesidments.

Tlie caerk read as follows:
^  «8HJs; Page142, lino 24, Insert “ («)*• before "If”

Page 143, after line 6, Insert the foUowta» 
new subsection: ^

“ <b) The General Accounting Office 
^epwe and submit an aimual report to the 

Ctogress on the actlrltles 
^ to e  M<^t System Protection Board and the 
CMdro of P ^ n n ^ l Management. Such report
Shan Include a description of_

“ (1) significant actions taken by the Bosid 
to ̂ cairy out its functions under this title; *

“<2} slgn&cant actions of the Office' of 
Fersoni^l ^nagement. Including an analys t  of whether or not the of rrnî A 

***• * « * -

ity to CQQdwst^vestigatlms. They voUld 
™ «^ ted  by ttiis amendzneiit to make 

a report each year. Hcvwever, my troltna- 
^ o ^  to accept (fee ameiKlmwit offered 

‘ by the gentleman from Virginia <m the 
understanxHng that the Senate bfli does 
not have such a provision, and tiiat pos
sibly we may want to take a look, at it 
in the conference. But, witti « » t  rnider- 
standing, I am inclined to accept «ie  
amendment offered hy the gentiteman 
from Virginia. (Mr. Pesher) , who is lay
ing to woi^ toward improvements <m this bin. ___

Mr. FTSHE31. I  thank ihe gentleman.
Mr. GILMAN. Mr. caia&man, will ttie 

gentleman y i ^ ?
Mr. F K H E R . I  yield to th e g e n t l^ a n  

from  New York.
(Mr. a i iA iA N  asked and was given 

permission to revise and e v t« it  his re - 
m a ita ;)

Mr. OILMAN. Mr. Chairman, I  rise in 
support o f  the g ^ tlem a n ’s amendment. 
This am endment is designed to insure 
effective accountability for  the actions 
o f  the Office o f Personnrf M anagement in 
view, o f  the enormous concentration o f  
power that would be idaced to  the Office 

adm inistration's prw xsal.
w e ^ e s s e s  o f  

1 ? ?  the possibility fo r
m an^ulatm g the civil service fo r  per- 

favoritism  Is greatly 
policy  wouldw  m ade by  an adrainlstrator aervinny a ftbe pleasure o f the I*t^deiit. 2 S S S I  o l
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AXiffEin>BCSITT O W B B X D  S T  JAB. CLiAV

Mir. CLAY. Mr. Chairman, I offer an
<LmAnHm#aâ t.

The Clerk read as fc^Uows:
Amendment offered by Mr. C x .a t :  On page 

138« after line 5, insert a new section as / 
follows:

•*(0) on the basis of ser, as prohibited by 
the Bqiial Pay Act of 1963, 29 U.S.O. 206(d) 
and redesignate the sttbsequent section 
accordingly.

On page 142, after line 14radd a new sec
tion as follows;

•-(S) under the Equal Pay Act of 1963 (29 
IT^.0.206(d)), prohibiting discrimination on 
the basis of sex;**, and renumber the sub
sequent sections accordingly.

(Mr. CLAY asked and was given per
mission to revise and extend his re
marks.)

Mr. CLAY. Mr. Chairman, this amend
ment is offered at the request o f the 
Equal Opportunity Commission. It clar
ifies the statutory basis o f discriminati<Hi 
and is intended to insure that nothing 
in the bill can be construed to detract 
from  the provisions o f title vn o f the 
Civil Rights Act o f 1964, as amended.

Specifically, the amendment clarifies 
that the provisions o f  the Equal Fay Act 
are included in c^egatitHis o f discrimina
tion, and that a trial de novo remains 
available to complainants in  discrimina
tion cases.

The amendment makes no changes^ in 
the bill, it simply makes explicit tlxe in 
tent o f the bill’s drafters.

Mr. Chairman, I  urge adoption o f the 
amendment.

Mr. UDAIiL. Mr. Chairman, if  the geu- 
tleman will yield, this amendment m a k ^

Mr. r^ISHER. Mr. Chairman. I ask 
iina.Tiinnmia consent that the amend
ments may be considered en bloc.

The CEtAIRMAN. Is there objection  to  
the request o f the gentleman from  Vir
ginia?

H iere  was no objection.
(Mr. FISHER asked and was fi^ven 

permission to  revise and extend his re
marks.) ____

Mr. FISHER. Mr. Chairman, If I  m ay 
have the attention o f the gentleman from  
Arizoha (M r. Udall) w ho is m anaging 
the bill, I  would say ttiat this is a  gen
eral amendment to title I, which would 
extend somewhat the role o f  the G en
eral Accounting Office in  ke^?ing track 
and-m enitoring and examining the wotk 
done under this bill. The bin, as it stands, 
says this: That if  a M ember requests a  
General Accounting Office o f  some 
facet o f the bill, it will be done. T h e GAD 
on its own may initiate a study. M y 
amendment would simply extend this a 
little bit and ^ e c i fy  that the GAO shall 
prepare and sutaiht annually a  report on  
significant issues to  the President and 
the Congress on  the activities o f  the 
M erit System Protection Board and the 
Office o f  Pers<»mel Management. H ds, 
no doubt, would result in  improvements 
in  both o f iht new agencies and would 
increase their accountability.

Mr. TTT>AT.T. Mr. Chairman, will the 
gentleman yield? -  
.  Mr. FISHER. I wiU be iflad to yield to 
the gentleman from  Arizona.

Mr. UDAUi. M y concern about the 
amendment basically is that we are goteg 
to  add some m ore to  the v^um M ous p a 
perwork that is produoed every year.

____ ^

by a  Wpartlsan body. AuoUict se rtfl^  
weaknesses the sweeping authority to  be 
granted the D irector to delegate to  laie 
agencies th e  functions o f  the Office o f  
Personnd M anagement. A  further loop - 
hdie is the potential opeidng o f thou
sands o f positions fo n n w ly  reserved fo r  
the com petitive service to  the ravages o f  
political patronage.

The num ber and rapidity o f  changes 
contem plated by H H . 11280 and R eor- 
ganizatton R a n  No. 2 will make it vir
tually Impossible for  Congress to  effec
tively oversee the Office o f  Personnel 
M anagement u nle^  provision is made 
fo r  an  asmnal syst«natic review <rf the 
policies and program decisions and the 
com pliance and ^ < » c e m e n t  actions o f 
the Office o f  Personnel Management by 
the GAO.

M r. Chainnan, I  believe this amend
m ent is necessary to help reduce .th e  
great risk o f reverting to political and 
personal favoritism  on a grand scale in  
the civn service. I  believe it is absolutrfy 
essential If the Congress is to  have the 
minimum inform ation it needs to hold 
the Office Personnel Management a c- 

. countable and to oversee the executive 
branch with regard to  merit in the civil 
service.

T he C7HAIRMAN. The question is on  
the amendments offered by the gentle
m an from  Virginia (Mr. Fisher) .

T he amendments were agreed to.
The CHAHUklAN. A re there any other 

amendments 4o title I?
AM ENDM BW TS O FF E R S) B T  M R . LEACH

Mr. LEACH. Mr. Chairman, I  offer 
amendments.

T he Clerk read as follow s:
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Amendments offered by Mr. Leach:
Page 137, line 4, after “whloh Is” insert 

“in the Foreign Service of the United States 
or which is” .

Page 143, line 15, after “831-635)” insert 
“or the authorities or responsibilities un
der the Foreign Service Act of 1946 (60 Stat. 
999; 22 U.S.O. 800 and following)’*.

Page 149, at the end of the matter below 
. line 14, Insert the following new item: 
“1209. Exception for the Foreign Service.’* 

Page 165, line 15, strike out the quota
tion marks and the period which follows.

Page 165, after line 15, insert:
“ § 1209. Exception for the Foreign Service.” 

“This chapter shall not apply to the For
eign Service of the United States.” .

Page 178, line 5, strike out the period and 
insert in lieu thereof “ ; or”.

Page 178, after line 5, Insert:
“ (3) whose position is in the Foreign Serv

ice of the United States.
Page 182, in the anal3̂ is for chapter 77, 

insert the following new item:
“7703. Foreign Service Grievance Board.” 

Page 188, line 12, strike out the quotation 
marks and the period which follows.

Page 188, after line 12, insert:
“ § 7703. Foreign Service Grievance Board 

*'This chapter shall not apply to any Indi
vidual who is entitled to utllizse the Foreign 
Service Grievance Board under sections 691 
through 694 of the Foreign Service Act of 
1946 (22 U.S.C. 1037-1037C)

Page 274, line 1, after “individual** insert 
“ (other than an individual in the Foreign 
Service of the United States)”.

Mr. LEACH (during the reading). Mr. 
Chairman, I  ask unanimous consent that 
the amendments be considered as read 
and printed in the Record.

These proposed modifications are de
signed to  preserve the Foreign Service 
personel system which the Congress ha^ 
taken special care to maintain over the 
years.

Mr. Chairman, the Foreign Service has 
a substantiaUy different personnel sys
tem than the civil service involving the 
establishment--of rank-in-person rather 
than rank-in-grade. I believe it would be 
a mistake to change the Foreign Service 
system through this legislative vehicle. 
Accordingly I urge adoption o f these 
amendments.

Mr. UDAIiL. Mr. Chairman, I rise in 
opposition to the amendments.

Mr. Chairman, I  think wCy.are seeing 
the beginning o f what we ate going to be 
wrestling with this afternoon.

The gentleman from  Iowa (Mr. Leach) 
is a very distinguished and valuable 
member o f our committee. He has a spe
cial concern about protecting the For
eign Service. The Foreign Service is im 
portant, aod  they do have special'prob
lems.

Mr. Chairijaan, we have beeii lobbied 
since this bill began by the Park Service 
and the Forest Service. I  spoke with a 
distinguished member o f the other body 
today who wants' to exempt the Sm ith
sonian Institution. Each one o f us prob
ably has some special agency with which 
we have a si^cial relationship, and we 
would like some special provisions or 
special exemptions written into the law 
with respect to that agency. ,

W ith regard to the Foreign Service, 
in the committee the gentleman from

/the amendments offered by the- gentle
man from  Iowa (Mr. Leach) .

The amendments were rejected.
The CHAIRMAN. Are , there other 

amendments to title I?  There being none, 
the Clerk will read title II.

The Clerk read as follows:
TITLE II—CIVIL SERVICE FUNCTIONS;

PERFORMANCE APPRAISAL; ADVERSE 
_ ACTIONS
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The CHAIRMAN. Is there objection to 
the request o f the gentleman from  Iowa?

There was no objection.
Mr. LEACH. Mr. Chairman, I  also a ^  

unanimous consent that the amendments 
be considered en bloc.

The CHAIRMAN. Is there objecUoa 
to the request o f the gentleman, from  
Iowa?

There was no objection.
Mr. LEACH. Mr. Chairman, the three 

amendments I  am proposing have been 
prepared with the support o f the Depart
ment o f State and are consistent with 
the position taken by the full Post Office 
and Civil Service Committee in July, 
when it voted to exempt the Foreign 
Service from  the Senior Executive Serv
ice and from  provisions pertaining to 
Federal Labor M anagement relations.

The first amendment simply excludes 
the Foreign Service from  the provisions 
in  title I  o f the bill pertaining to merit 
system principles and prohibited person
nel practices.

The second amendment excepts > the 
Foreign Service from  the authority sof 
the Merit Systems Protection Board 
and Special Counsel since the service 
already has its own apparatus— t̂he 
Board o f the Foreign Service— ând offi
cer— ^Director General o f the Foreign 
Services—to oversee personnel policies 
and practices.

The third amendment excepts individ
ual members o f the Foreign Service frotn 
the ca teg or ic  subject to personn^ re
search and demonstration projects un
der the direction o f the Office o f Pers(wa- 
nel Management.

Iowa (Mr. Leach) offered an amendment 
to exempt the Foreig6i Service from  the 
Senior Executive Service in this bill. I  
was opposed .to that amendment, and he 
carried the day. It, was a m ajor victory 
for  the gentleman from  low ar

Now in these amendments he would go 
further. W e have in title I some basic 
statements o f principle with regard to  
the merit system Crovernment-wide, and 
those principles include the following: 
that employees should be protected 
against arbitrary action, personal favor
itism, coercion for  partisan political pur
poses, and so on ; that employees should 
be protected against reprisal for the dis
closure o f inform ation, and so on ; that 
employees should maintain high stand
ards o f integrity, conduct, and concern.

Mr. Chairman, these amendments ex
empt the Foreign Service from  those pro
visions. I  am sure that just as ^ n  as 
we pass this kind o f  .amendment, other 
Members on the floor will be in with sim
ilar amendments to exempt agencies 
for  whom they have some special con 
cern.

Mr. Chairman, I would hope that we 
would leave the bill as it is and not be
gin to make exemptions. It is going to be 
a Ipng night. I f  we continue at the speed 
at which we have been going, I  think we 
can finish the bill at a reasonable hour 
this evening.

This amendment is \msound. W e have 
already i^ade our m ajor concessions to 
th e ^ r e ig n  Service.

Mr. Chairman, I  would hope that these 
amendments would be defeated.

The CHAIRMAN. The question is on

H 9370
Mr. UDALL (during the reading). Mr. 

Chairman, I  ask unanimous c o g e n t  to 
dispense with further reading o f title n ,  
and that it be printed in the Record 
and open to  amendment at any point.

The CHAIRMAN. Is there objection 
to the request o f the gentleman from  
Arizona?

There was no objection. .
A M E N D S O arrS  o f f e r e d  b y  m b . h ^ n u e t  

Mr. HANLEY. Mr. Chi^rman, I  offer 
amendments.

The Clerk read as follow s:
Amendments Offered by Mr. Hanmtt: Page

186, after line 25, insert the following:
7702. Pretermination hearings 
"(a) If an agency gives notice under—
•*(1) section 4303(b) (1) of thls.tltle of Its 

.intention to separate an employee; or
“ (2) section 7513(b) (1) of this title of Its 

intention to  remove an employee, or to sus
pend an employee for more "than 14 days; 
such employee may, on^or before the 10th 
day after such employee receives such notice, 
elect a pretermination hearing under this 
section In lieu of further proceedings jinder 
section 4303 or section 7513 of this title. An" 
election of a pretermination hearing \mder 
this section must be made pi a writing sub
mitted to the Merit Systems ProtiBetion '
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Board in accordance ^ th  regulations pre
scribed by the Board. ̂

“ (b) Any pretermination hearing elected 
under subsection (a) of this section shall be 
treated as an appeal to the Merit Systems 
Protection Board under section 7701 of this 
title, except that—

"(A) such hearing shall be conducted by 
an administrative law Judge appointed under 
section 3105 of this title and employed by 
the Board, whose decision shall be final, sub
ject, to Judicial review under section 7703 of 
this title as a decision by the Board;

“ (B) subsection (d) of such section 7701 
shall not apply; and 

“ (C) no hearing pursuant to such elec
tion shall be scheduled before the 1,4th day 
after the date of the submission of such 

^election to the Board.
“ (2) (A) Subject to subparagraph (B) of 

this paragraph, an employee who has elected 
a pretermination hearing imdor this section 
shall not be removed or suspended under 
section 4303 or section 7513 of this title be
fore the issuance of a decision  ̂under this 
section.

“ (B) If, on the 90th day after the sub
mission of an election of a pretermination 
hearing under this section, a decision under 
this section has not been made in connec
tion with such hearing and the administra
tive law Judge involved determines that 
such delay was caused primarily by thfe 
employee involved, such employee may, 
after such day, be removed or suspended in 
accordance with the proposed action on 
which the election under this section was 
based, pending a final decision by the ad
ministrative law Judge under this section.

“ (c) This section shall not apply in sny 
case in which—

“ (1) there is reasonable cause to believe 
the employee Involved has. In connection 
with ttie matter on which the proposed ac
tion involved is bctsed, conunitted a crime

to submit amendments to title II that 
would streamline the apa)eal procedure 
for  Federal workers who are discharged 
or suspended for  more than 14 days.

Under the present system, there is a 
two-step appellate procedure which takes 
up to 2 or more years to process from  the 
time action is initiated until the final 
administrative appeal is concluded.

In my judgment it is imcdnscionable 
to k e ^  an employee in limbo and most 
likely out o f work for this period o f  time. 
Moreover, it is unfair to an agency be
cause if  that employee is ordered rein
stated after 2 or more years the agen
cy must return the employee to his or 
her position even though it may have 
been filled in the interim. This could 
result in an agency paying two em 
p l o y ^  to do one job.

Neither the President’s proposal nor 
the committee's bill prevents these in 
ordinate delays. They both perpetuate 
the two-step appeal procedure without 
providing for  necessary tim e limits on* 
the appeal process. My amendments, on 
the other hand, would prevent these 
foreseeable consequences. For the first 
time strict time limits would be incor
porated into the procedure. They pro
vide that an employee who is the subject 
o f a discharge action or suspension fo r  
m w e than 14 days will receive a notice 
o f charges, be afforded a hearing before 
the MSPB and be provided a final deci
sion in a maximum o f 90 days. This 
would end the administrative appeal 
process.

I f  it is determined that discharge or 
suspension is warranted the action will

gressman Derwinski alleged that the 
streamlined appeal procedure would re
sult in increased Governm ent cost. In 
support o f  this claim  he relied upon the 
estimates o f  the Congressional Budget 
Office which estimated an increased cost 
o f  $2.6 million in fiscal year 1978, $11.0 
m illion in  fiscal year 1979; $11.6 million 
in fiscal year 1980, $12.5 m illion in fiscal 
year 1981, and $13.4 million in fiscal year 
1982.

These claims o f increased costs based 
upon the Budget Office estimates are 
erroneous. Their estimates were based 
upon H.R. 6225, the pretermination 
hearing bill ordered reported by the Post 
Office and Civil Service Committee on 
January 25, 1978. The streamlined ap
peal procedure amendment to H.R. 11280 
is vastly different than H.R. 6225 thus 
rendering the Budget Office’s analysis 
inapplicable. It differs on the following 
basis:

First. These amendments do not ex 
pand coverage o f the appeal procedure 
to employees in the excepted service as 
provided for  in H.R. 6225. Thus, the 
Budget Office estimate o f increased costs 
resulting from  additional cases is not 
applicable.

Second. H.R. 6225 extended coverage to 
include the appeal o f all suspension 
actions. These amendments lim it cover
age to  suspensions o f more than 14 days.

Third. H.R. 6225 required that appeal 
cases be heard by Administrative Law 
Judges instead o f hearing examiners. 
The Budget Office determined this would 
result in increased salary costs. These
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for which a sentence of Imprisonment may 
be Imposed; or

**(2) a matter affecting the national se
curity is Involved.

“ (d) The parties to a negotiated collec
tive bargaining agreement may agree to im
plement or substitute in whole or in part 
the procedure of this section as part of a 
collective bargaining agreement, or may 
agree upon alternative methods of settling 
matters subject to this section.

“ (e) The Merit Systems Protection Board 
shall prescribe such regulations as are neces
sary to carry out the purpose of this section.

Pago 170, line 8, insert **and, in the case of 
removal of an employee, subject to section 
7702 of this title,” after **sectlon,”.

Page 179, line 9, insert “and subject to 
section 7702 of this title,” after “Manage
ment,”. V 

Page 182, In the matter following line 17, 
strike out “7702’* and insert in lieu thereof 
“7703”, and insert after the item relating 
to section 7701 the following: “7702. Pre- 
termination hearings.

Page 187, line 1, strike out “ § 7702” and 
insert in lieu thereof “5 7703”.

Mr. HANLEY (during the reading). 
Mr. Chairman, I  ask unanimous consent 
that the amendments be ccmsidered as 
read and printed in the Record.

The dHAIRMAN. Is there objection to 
the request o f the gentleman from  New 
York?

There was no objection.
Mr. HANLEY. Mr. Chairman, I ask 

unanimous consent that the amendments 
be considered en bloc.

The CHAIRMAN. Is there objection 
to the request o f the gentleman from  
New York?

There was no objection.
Mr. HANLEY. Mr.' Chairman, I  rise

be immediately imposed, and the only 
appeal from  the administrative determ 
ination is to the Federal courts after the 
employee is discharged or suspez^ded. 
This procedure parallels the private sec
tor where collective bargaining agree
ments provide for  one heaing before an 
arbitrato. The only appeal fom  bind
ing arbitration is to the courts.

Additionally, unlike the present system 
and the one proposed in this bill, my 
amendments attempt to build into the 
system a motivation to expedite appeals. 
The employee is motivated to act expe
ditiously because if he or she requests a 
d^ ay  or otherwise makes it impossible fo r  
Uie process to be completed within the 90 
days, then he or she is re m o v ^  at the 
end o f  the 90-day period. Any further 
right o f  the employee to a hearing will be 
after the discharge or suspension action 
is imposed. Moreover, the agency is m oti
vated to act promptly because if  delay re
sults from  a request by the agency or the 
failure o f the MSPB to schedule a tim ^ y 
hearing, the employee remains on the 
payroll im til a decision is rendered.

Based upon private sector experience, 
I strongly b ^ e v e  that it would be bene
ficial to all sides to eliminate the present 
cumbersome l^ e r s  o f  appeals. Employees 
will not have to suffer long periods o f  un
certainty and unemployment before 
knowing the d i^ s i t i o n  o f  their cases. 
And agencies will not be faced with staff
ing problems that result from  appealed 
adverse actions remaining open fo r  so 
long.

I urge my colleagues to join  me in sup
port o f these amendments.

During the markup o f H.R. 11280 Con-

amendments eliminate the requirement 
o f Administrative Law Judges, thereby 
negating the increased salary qost esti
mates. Under the amendments cases 
would be heard by hearing examiners o f 
the M erit System Protection Board.

Fourth'. Unlike H .R. 6225 these amend- 
ments also place a ^ 0 -d a y  time lim it on 
the processing o f appeals. The Budget 
OfOk̂ e’s estimates were based on em ploy
ees remaining on the payroll 120 days 
longer than under the present system. 
According to Chairman Campbell during 
the markup session on  June 22, 1978, 
under the present system it takes be
tween 30 to 60 days to  remove someone 
from  the payroll. Thus their jSgures were 
based on  employees remaining on  the 
payroll for  between 150 and 180 days. 
However, under these amendments it 
would only be 90 days, therefore, the 
estimates do  not apply.

Fifth. The Budget Oflftce does n o t  take 
into account the fa ct that these am end
ments would provide for  binding arbi
tration as a substitute to the Statutory 
appeal procedure. This could result in  a 
net cost savings to  the Governm ent be
cause under such an alternative proce
dure the unions generally assume one- 
half the cost. Under the statutory pro
cedure the Governm ent pays the entire 
cost.

M r. CLAY. Mr. Chairman, will the 
gentleman yield? /-

Mr. HANLEY. I  am  delighted to yield 
to m y friend, t l^  gentleman from  M is
sou r i

M r. CLAY. Mr. Chairman, is tiiis not 
virtually what passed th e ,subcomm ittee
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that I  diBdr iu  the Committee on Post 
Offiee and^ CLvfl: Serviced 

Mr. BAHTLEZ. EsBenttsdly;, there was 
similardlalogue on tlie committee passed 
measure and I  kjsow that duringr the 
co>irse at committee: considCTEUimi o f  
this amendmwit there w ere som e figures 
provided by OMB which suggestted ttle 
cost o f th is concept would be  rattler' 
heavy; however, in analysis, the cost pro
vided by the OMB appUed to  the bill you 
refer to. ^

Mr. CLAY. Mr. Chairman, i f  d ie  
gCTitleman will yield further, so virtually 
it is the same proposal that p a fis^  the 
subcommittee and th e  fuU comihittee 
and is  now awaiting a rule from  the 
Com mittee on  Rulea 

Mr. HANIiEY. W ^ ,  no; there are sub
stantive differences in the committee- 
passed bill and this ^ e n d m e n t . The 
cost associated with this am endm ent is 
substantively less than the cost asso^ 
ciated with that bill.

The CHAIRMAN. The tim e o f the 
gentlemfioi from  New Y ork ,(Mr. H a n le t )  
has sp ire d .

(By unanimous consent, Mr.  ̂ Hamley 
was allowed to proceed for 2 additional 
minutes.)

Mr. CLAY. Mr. Chairman, will the 
gentl^nan yield further?

Mr. HANLEY. I  yield to the gentle- 
man from  Missouri.

Mr. CLAY. Mr. Chairman. I  thank 
the genUeman and I  intend to  support 
the amendment.

Mr. X7DALL. Mr. Chairmsui, I rise'.in

againsti beingifiredj we are going: to: ha^e 
some oQBts involved.

Mr. HANLEY. Mr. Chairman, will the 
g e n id ^ a n  yi^d^

Me. UDM Jk 1 yield; to the gentleman 
framNew^Yorki 

Mr. HM^lkEY. Mr. Chainnan^ ju st to 
clfio±C  ̂ the psAnt w ith  respect to  t t e  cost 
of thiff measure, the doUar figure asawj- 
ciated p iev iou i^  was in  error. That, was 
the figure o f  OMB: in  association m th  sn 
similar bu t much' heavier measure that 
had been passed by the committee and 
is  now p e n ^ g  iji the Committee on 
RuliBs-

So th at figure should not at all be 
associatedwith this amendment.

The dollar factor is very minimal^ and 
I  would repeat w hat I  have already said : 
That in' essence what we would be doing 
here is we should be  applying th e  con 
cept that is utilized in the private sec
tor  where, i f  that «n p loyer  for  some 
reason decides he is going to  dismiss an 
employee, in fairness there is a bit o f  
consultation with the empFoyee prior  to 
definitive action. So he calls the gentle
man or the gentrelady in and says, **Fot 
these reasons it appears that term ina- 
tiw i o f your tenure is in order.”

In that way we give the individual the 
b e n ^ t  o f tiie rationale o f the employer. 
So actually what we are doing here, if  
we adopt the amendment, is simply, con 
curring with the traditional concept in 
the private sector in  fairness to that 
employee.

Mr. XJDALL. Mr. Chairman, if  the 
gentleman agrees, as r  do, that one o f

m an from  Ife^  Y oifc (Mr. H anlet^, ttie 
figure he earlier quoted o f  $63 m illion as 
the: possible cost o f  tiie  application o f  
this am endm ent was tJie result o f  re - 
search^for the C ivil Service Commission, 
but the gentleman, with a brush o f  his 
h a n d  ruled th at out.

can- the gentleman tell us specifically 
what figures he has tfe substantiate the 
cost o f his amendment?

I am speaking o f  something other than 
an opinion  now. I  would like to have 
s<»nething specific.

Mr. HANLEY. Mr. Chairmian, if  the 
gentlwnan will y i^ d , I  believe in fair
ness, the figure used by OMB and pro
vided the committee at that time was 
a figure used in association with an 
entirely different bill, and the conrniittee 
labored under the impression that that 
was the cost o f  this amendment in  com 
mittee. T hat is not true.

W hat the actual cost is I  do not know. 
However, I  do know that this cost is sub
stantively less than th e  cost in  th e  singu
la r  bill that was approved by the com 
mittee and is now pending in  the Com 
mittee on Rules.

mr. DERW INSKI. B ut the point i s ^  
and I  am sure the gentl^nan will not 
dispute the other statistics we have—  
th al the Civil Service Commission 
appealing now is 152 days. W e would in 
fact, through  the gentleman’s am end
ment, add more days over and above 
whatever we provide fo r  in this bill.

Mr. HANLEY. Mr. Chairman, will the 
gentleman yield on that point?

Mr. DERWINSKI. Let me finish my
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opposition to the amendment.
Mr. Chairman, this is a  m ajor amend

ment and was debated at some le n g ^  
in  the committee and was then rejected^ 
by a vote  o f 10 to 15. Th&cê  is something 
very fundamental and very basic at stake 
here. This amendment groes exactly op -̂ 
posite to the main thrust o f w hat we are 
trying to  do in this bill. Presently, it is 
pretty hard« one o f the pr^nises on w hich 
this legislation is founded is that it  is 
too difficult, to discharge or discipline 
inefHcient Federal employees.

Now, if one is a. Federal employee, the 
current law is that he can be given 30 
days notice and then be terminated* 
A fter that, there is an opportunity to 
come in and have a hearing. The em
ployee is entitled to have a written 
decision and an appeal may be taken by 
the employee to an outside appeals au
thority. This turns it around and says 
that employee cannot be fired unless you 
have a  hearing before they are fired. It  
moves in  the opposite direction and in̂  ̂
stead o f doing what this bill is trying to  
do to make it easier to fire Incompetent 
Federal employees, it makes it m uch 
more difficult; so it is contrary to the 
basic purpose o f  the bill. I t  w ill m ake it 
even m ore difficult thw i it is today to 
remove an incompetent employee.

There was an estimate by the Con
gressional Budget OfficeHihat it would 
cost $63 million. That was an earlier pre- 
termination b ill and I do not know the 
d iff^ences in cost between ttiat one and 
this one.

Clearly, if  we are gbing to set upr a 
w hole new structure and a whole new 

. web 0!f protection fo r  Federal employees^

the fundamental purposes o f thi^ bill is 
to make it easier and not harder to  dis
charge incom petent employees, then the 
gentleman's amendment goes^ (directly in 
the wrong direction, we have testimony that it  takes 152 
days now— and ttiat is the average time—  
to complete this appeals process. The real 
vice o f  this amendment is that it would 
keep this person on the payroll sitting 
around for  th at length o f  time^ W e would 
encourage employees who othei'wise 
would go away and accept their dis
charge to appeal because they are going 
to get paid, and there they are inflicting 
their presence on  the whole system while 
this appeal process is going on.

Mr. Chairman, I  think it would be a 
m ajor mistake to  accept this amendment. 
I  st3X>ngly urge that it be defeated.

Mr, DERWINSKI. Mr. Chairman, I  
move to strike the last word, and I  rise 
in opposition to the amendments.

(Mr. DERW INSKI asked and was 
given permission to revise and extend 
his remarks.)

Mr. DERWINSKI. Mr. Chairman, I  
am going to be very brief. The gentie- 
man from  Arizona (Mr. Udall) made 
th e  proper arguments against the 
amendment.

Actually hare again we are in  what 
may be a pattern in working on this bill. 
This is â  classic case o f an immediate 
retreat ftx)m a new goal. Basically, this 
amendbient would add an extra s t ^  
which would impede termination o f Hie 
services o f an incompetent employee.

As r  understiand this amendment, it 
would encourage everyone to appeaf. If. 
I  may have the attientton o f the gentle-

thought first.
Mr. Chairman, the gentleman starts 

taking us down the road of adding to the 
appeal time, adding to the delay, and, 
therefore, denjring the very goal of the 
bill, which is a streamlining of personnel 
procedures.

Mt*. HANLEY. Mr. Chairman, will the 
gentleman yield now?

Mi*. DERW INSKI. Yes, I yield to the 
gentleman from  New York.

Mr. HANLEY. Mr. Chairman, obvi
ously, on the basis o f  what the gentle
man has just said, a misunderstanding 
prevails, beacause what I  would suggest 
through this amendment is that we are 
expediting that process, because within 
a timeframe o f  not m ore than 90 days 
that matter would have to be disposed 
o f  one way or the other, as QEn>osed to 
present law or the language o f  this bill, 
which still makes it  possible that the 
process could continue up to 2, 3, or 
maybe 4 years.

Think o f the cost involved in that 
procedure, where again you are dealing 
with administrative law, just in an e f
fort to resolve that one employee 
problem.

M y guess is that this would be far less 
expensive than the present m ethodology; 
and, beyond that, certainly fair to  that 
individual.

It  certainly is not my intent to en
courage continued em ploym ent o f  in 
competent people, but I  do not feel that 
that individual should certainly be en
titled to h is or her day in court.

Mr. DERW INSKI. They are entitled to 
their day in court under the bill. The 
effect o f  the gentleman’s amendment 
would be to add an additional layer, an
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additional step, and this would have the 
effect o f encouraging people to utilize it. 
And that is where the cost factor comes 
in. I  think it is the height o f optimism 
for  the gentleman to imply that there 
would be minimal cost because, in effect, 
through the gentleman’s amendment, he 
would be encouraging almost automatic 
use o f this provision, and the costs are 
almost impossible to calculate.

M r HAI^LEY. I f  the gentleman will 
yieldJturther, is it not rather logical that 
the cost factor associated with an en
deavor that can be washed out within a 
90-day period would be far preferable to 
a procedure which currently provides 
maybe up to 2 or 3 or 4 years before that 
decision is made? That is a rather costly 
process

Mr. DERWINSKI. The gentleman is 
talking about the present system which 
takes 2 or 3 or 4 years. That has been 
streamlined. The gentleman’s amend
m ent would add an additional 20 or 30 
days.

Mr. HANLEY. No.
Mr. GILMAN. Mr. Chairman, I  move 

to strike the requisite number o f words, 
and I rise in  support o f the amendments.

(Mr. GILMAN asked and was given 
permission to revise and extend his 
remarks.)

Mr. GU jMAN. M r: Chairman, in the 
interest o f due process, I  rise in support 
o f  the gentleman’s amendment.

The courts have generally found that 
a job  is a property right and, therefore, 
that due process should apply in a n j 
d ^ is ion  with regard to that right.

sort o f  thing. TTiat was nonsense. An em
ployee can be out o f the system today in  
30 days, and then the appeals process 
starts. And, indeed, there have been sit
uations where it has taken a couple o f 
years, and ev6n 3 years, but when we 
looked into those situations we found 
that that was because the Government 
itself had dragged its feet, that the G ov
ernment had caused the delay, not the 
employee. The idea was to drag the case 
out, to the point where no employee could 
afford to continue to  fight his dismissal.

So what we are having proposed here 
at this time really is not going to extend 
the time. It will-give a date finite to the 
Government, and the Government will be 
advised that at the end o f 90 days it 
must have reached some conclusion. 
Therefore, it makes very good sense, No.
1, to  give an employee a fair opportunity 
and, No. 2, to allow that employee to 
know that in 90 days his or her case will 
be disposed of> The citizens o f  the United 
States would also be spared the^expense 
incurred by delays.

It has been really cru ^  and unusual 
punishment to have dragged oases out, 
as they have been in the past. The 
amendment makes very good sense, and 
I  would certainly support this proposal 
by the gentleman from  New York.

Mr. STEERS. Mr. Chairman, I move to 
strike the requisite number of words.

Mr. Chairman, I  support this am end
ment, and I only want to  make one ad
ditional point in connection with it. The 
acting chairman has pointed out that 
the purpose o f the bill is to enable the

be selected from among individuals who have 
served in the competitive service.”.

Mr. HARRIS. Mr. Chairman, this bill 
and the reorganization plan that Con
gress approved this past m onth s^ a ra tes  
the Civil Service Conmiission into two 
parts. It has a Merit System Protection 
Board, which has the job  o f protecting 
the rights of the employees. It has taken 
the personnel fim ction  out o f  the Civil 
Service Commission and set it  up in  an
other offifce.

All right, so in this am endment we are 
just talking about the M erit System P ro
tection Board. The Board purports to 
have a three-person board that has one 
single job, and that is to protect the 
civil service employees with respect to the 
merit principles espoused in the bill. 
W hat this amendment does is say that 
one person appointed to  that Board wiU 
have had experience in  the merit system. 
It requires only that one person on  that 
Board, at least, will have served in  the 
m erit system to  the extent o f knowing 
what the problems o f the emplo^^ees are, 
what the employees’ side o f  the contest 
is, what the needs are to protect the par
ticular rights o f an employee.

I think it is a m atter o f  simple justice 
and a matter o f simple appearance here 
if  we are truly trying to restore confi
dence in  the employees with respect to 
whether there is an arm  o f the G overn
m ent that protects that employee’s 
rights. That is what the Board is created 
fo r ; that is what the Board is supposed 
to do; that is what the Civil Service Com 
mission was created for. But, m ost o f us
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Due process, in our system o f iustioe, 
means an individual is innocent until 
proven guilty.

W hat the gentleman from  New York 
is seeking to do is to provide the Federal 
employee with an opportunity to prove 
his or her innocence before th^y would 
lose their jobs. Removing employees from  
their jobs prior to  any hearing would 
reverse our standards o f justice.

In  our committee hearings, I  might 
add, there was testimony that, while iî  
some instances it did take an inordinate 
length o f time to remove an employee, 
there are statutory and regulatory pro
visions and procedures available that, i f . 
properly utilized, would enable the dis
charge o f  an employee within a very rea
sonable period, and not the 152 days as 
suggested by our acting chairman.

Accordingly, Mr. Chairman, I  urge the 
adoption o f  this a m e n ^ e n t .

Mrs. SPELLMAN. Mr. Chairman, I 
move to strike the requisite number o f 
words.

(Mrs. SPELLMAN asked and was g iv ^  
permission to revise and e x t^ d  her 
remarks.)

Mrs. SPELLMAN. Mr. Speaker, I  would 
like to call to the attention o f all o f  tiiose 
Members present— and, I  would hope, o f  
anyone who is at all interested in  the 
bill— t̂he words o f our distinguished 
Chairman. He made it very clear, and 
he was absolutely right, that under to
day’s system an employee can be out 
the system in 30 days.

W e have heard a  great' deal of. talk 
about how it takes 13 months, to  fire 
an employee. W e were at t im ^  told it  
took 27 months, and 3 years, and all that

boss to get rid o f incompetent employees. 
O f course, that sounds good until we 
stop to remember that competence is a 
matter of opinion. So, when this bill 
gives the powef to fire incompetent em
ployees, it also gives the power to fire 
competent employees.

Now, let us assume the most favor
able supposition, and that is that the 
great m ajority o f the firings are o f in 
competent people. There is no question 
that ou^ o f a large number that may get 
fired over a nxunber o f years, there are 
going to be some mistakes made fo r  one 
reason or another, so somebody gets 
fired who is not incompetent, and so his 
salary ceases.  ̂ ^

It is all very well to talk about reln- 
.statem ent and payment o f back salary 
and so forth . The family, however, o f  this 
employee has got to eat, and they can
not eat on future pay. I  think that to 
deny the employee a hearing before firing 
him for  “ incom petence”  is quite unfair. 
I  support the amendment proposed by 
th e  gentleman from  New York.

The CHAIRMAN. TTtie question is on 
the amendments o f fe r ^  by tiie gentie- 
man from  New York (Mr. H a n le y ) .

The question was taken; and the 
caiairman being in doubt, the committee 
divided, and there were—ayes 15; noes 
23.

So the amendments were rejected.
a m e n d m e n t  o f f e b e d  b y  m b . r a b b i s  

Mr. HARRIS. Mr. Chairman, I  offer an 
amfflidmwit>

*Hie Clerk read as follows:
Amendment offered by Mr. Habbis: Page 

150« Une 2, after ''United Statee.” Insert the 
following "One member of the Board shall

know that the Federal employee lost 
confidence in the Civil Service Commis
sion some time ago with regard to that 
agency’s protecting employee rights.

AU right, i f  we are going to  have a 
separate Board to  protect employees* 
rights, if  that Board is to  be a three-per
son Board, I  think it makes eminently 
good sense to  have at least one perscm on 
that Board with e x ig e n c e  to the merit 
system competitive service.

I  would urge m y colleagues to adopt 
this amendment and to  make this little 
recognition that in establishing some
thing to  protect em p loyed ' rights we win 
have somebody on there that has had the 
employee perspective and not m anage-- 
m ent perspective.

Mr. UDAJJU Mr. Chairman, I  rise in 
opposition to  the am endm ent 
. Mr. Chairman, this was considered In 

' the committee. T he amendment offered 
by the gentleman from  Virginia was de
feated in  that forum  and should be de
feated today.
' This is not a m a jor m atter but there Is 
a principle eut stake. W e are going to  s ^  
up a m erit ssrstem protection. T he Presi
dent is gom g to  appotot the boctrd mem
bers and they will be confirmed subject 
to  the will o f  the Senate. W e will start to  
by saying one o f the three miist be a per
son w ho served in the career service. 
T hat seems to  make a good deal sense. 
But i f  we adopt that, let us start putting 
other restricti<MQS on  the Presideat: that 
one o f them ou^nt to  be a lawyer; one 
o f them ought to  be a  w(xnan; one o f 
them  ought to  be a non-Caucasian; and 
one o f  them o>ufi^t to  be o f sc«ne o th ^  
qualificatloDS.
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I wauid hopg^aad; bc3igwg the 

would appoM t fttMtt tltooptiV'ttee'peeide 
on  thi& board who^ hav« had aatual civil 
servioe employee experience,, but to^sug;- 
ge&t on, qJI- occasi0n& and at̂  aUl times 
there nuist be someone; to.m eet that^par
ticular qimll'ffftftf.iAn tieS the hands o f  
tha President and: suise&ts th e ^ n a ta .is . 
n o t going, to exercii^ any oversight j.uri&->
dir.tiAn,on tJhlg.nna.tt^

I  doi n ot think this is a necessary 
amendment. I  think it is a mischievous 
ATWAndmftnt. and ought to  be  defeated.

The CHAIRMAN. *M:ie. question ia- on  
the amendment offered by the g ^ tle m a n  
from  Virginia (Mr. Harris) .

Thfr amendment was rejected
AME2SDMENTSL- OFFERED B Y  SaiEEBS

Mr. STEERSi Mr; Ghaimiaii^ I  aSbest 
amendments.

T h e C lg k  r«bd as fidlawsr:
AniMMftneiita offteed. ttF Mix SMaw; PiigB 

144̂  strUce oiitr line 16 said aSL tOiatr fdllows 
down Idlrougli. line Id oxr page L46 and insert: 
in Ueu thereof ttie followl^:
•*§ 1102. Appointment of members o l the Of

fice ■ of FezBonnel. 'M'fttntg’i»TYig>r̂-̂
“The- Office of PeiGonnel. Management ia 

composed of three. Commissioners appointed: 
' by the President, by and with the advice and 
consent of the Senate, not more than two 
o f Whom may be adherents of the same po- 
Utical part; .̂ Na Commissioner of the Officer 
of Persannel MtoTRgftmBBit. may hold anothro 
office or poaitton. in ttie Government' o f the 
United States.

llOaL Terms of office; filling vacanciesi re
moval;. ^orum 

“ (a) The term of office of each Commis
sions of the Office of Personnel Management 
is four years.

Md., aTHBEfc& (during^, ther zradlxur). 
Md. <E3iairmaii4. L aste nnanlmoii* oonsfisii^ 
that the asnoodmasits be' cansidered^ a& 
read^ printed in^the^RECOB&i.andtliat the^ 
becQna4djM:ed ^-blOQ.

TheGSAIBMA24k Is there:obiection ta  
the^req^uest of. th e  genttemaoi front 
la n d  (Mr. SZBEBS) ?

There wafr no obiection.
lifr.. STELEBS, Mr. GShairman, th l» 

am endment is ^^mple en ou gh  which, is  
w hy I  t h o u ^ t  it need n ot be^read I t  c e r - 
tainlyK would flbangft the. character ofithis bin i ^ d  L think in  a. very s ^ t a r ?  m an
ner.

O f Gourse .̂ L b ^ e v e  th e  Civii ServlGe 
ought ta  b e  r^orm ed, but I  believe th e  
measure l^ fore lUhis n ot the approfulate 
vehidie.

I  am. m ost concerned about the* co n - 
centrataon o f i^rsonnfil authority in, the 
hand& o£ one individuai, one the 
D h ^ to r  Gt the Office o f  P^sonned Man*- 
ai^Bment. I n  my  ̂opinion:this wouldpoliti^ 
cize the F ^ e r a l service and destroy ttie 
merit system which has served th e  Amer
ican, people well for  nearly 100 years.

Placing; Government-wide personnel 
responsibility in the hands o f one D irec- 
ton would take the-decisionmaking p roc
ess out o f the public’s  eye. T he Director 
would haye m ^ l y  to make a  propeeal 
affecting: G ovem m ent-wide personnel 
decisions to  ̂himself ̂ debate it  by him 
self, and make a unilateral decisioix 
whether to  implwnent the proposal. Thus 
there is no check; o n  a i^ tra ry  and capri
cious actions by a Director.

My amendment would preserve the im 
partial administration o f the civil serv-

a( bit)ftrtiffiur bedŷ  it would be made by 
air adaiinistxatia]vs«Tixxg. t^epleaoixe 
o£ the:- 1̂ 'esddentv Aithougli this change 
Kna>Hft<m̂ arf«^mpiiaaigdvhp Bear^mlaRtion 
PlaaL Now Z of 1078* it'̂  was done under

pryypdTfTff- eS^Uded ftnnf>ridTnPfntg.
Qn. July 7,-1947* the 80th. Congress ap - 

pmved-JPUhliCL Law  ̂ia2;.thereby estahli^^  
iw]gr thfr Commissian ost Qrganizatian. o:£ 
the Executive Braooh:af the<Sovemment. 
Thfir CoBnnisBion became known , as l^e 
Firat Hoevei^ Conrarission; lii w asd liscted  
to  investigate th e  structure o£ tiie execa- 
tiye  bEaax(^ a n d  reeoanmsid^ way;s  ̂ o f 
im proving it&efficiency, effectiveness^ an d

Between: JUl^ o f  1947 and M ^  o f 1949} 
300 m en and w om en worked fo r  the 
Hoover Commission. Twenty-fouir task: 
forces scrutinized each  o f the m aior 
funBtional: areas; o f t^ie G overnm ent aoid: 
reported thelr"findinspy and'recommeiHiai" 
tions,. The Commission thpn studied 
evaluated th e  task force r^Kjrts an d  
issued a series o f 19 reports to  the Con
gress.

t̂n, a. statement o£ purpose and prin dr 
ple  ̂ the Kaovex̂  Camnrisaian declared:

T h ^  Ife perhaps no time in history when 
it has been more important to evBhiate the 
effectiveneaR of the Executive Branch of the 
Government in carrying out the wiU of the 
Pongress and the people  ̂While we recognize 
that efficiency in itself is no guarantee of 
Democratic  Government; the sobering  ̂ fact 
remains that thê  highest ideals and aims of ' 
democracy can be thwarted through excessive 
administrative costs aud through waste, dis
unity, apaliiy. iirespanslbillty, ccod other by
products of inefficient govmimrat.

The Commission’s reeommemUwtions in
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*'(b) Any Commissioner appointed to All 
a vacancy occurring before the end of a term 
o£ office of his pred(3cessor serves for thQ re- 
malndearof that term.

**(c) Any Commissioner appointed' far a 
fou r-y ^  term may be reappointed to any 
following term.

**(d) Any Commissioner may be removed 
by the President only i ^ n  notice and hear
ing and only fbr mlscondtict, iheflaclency, 
neglect of duty, or malfdasanoe in office.

*'(e) Except a& otherwiseF profvldfed in thte 
title, the Office of Personnel Management 
Bhall act upon majority vote of those mem
bers present, and any two members present 
shall constitute a. quorum, for the trans- 
actlbn of b\isiness of the Board.
“ § 1104. Chairman; Vice Chairman v 

*‘ (a) The President shall from time-to time 
designate one of ^ e  Commissioners of the 
Office of Personnel Management as the Chair
man of the Office of Personnel Management. 
The Chairman is the chief executive and ad
ministrative officer of the Office of Personnel 
Management.

“ 9)) The President shall from time to time 
designate one of the members of the Office 
of Personnel Management as Vice Chairman 
of the Office of Pe;rsonnel Management. Dur
ing the absence or disability of the Chairman, 
or when the office of Chairman is vacant, the 
Vice Chairman shall perform the functions 
vested in the Chairman.

1105. Functions of the Office 
“The following functions are vested in the 

Commissioners the Office of ^Personnel 
Management, and shall be perforrned by the 
Commissioners, or by such employees of the 
Office as the Commissioners designate.”

Page 146, lines 23, 24, and 25; page 147« line 
25; and page 148, line 1, strike out **Dlrectoir** 
and insert in lieu thereof **Commlssloner“ .

Redesignate the follorwlng provisions (and 
references thereto) accordingly.

ice  system. W hile i t  would continue the^ 
proposed split o£ the Civil* Service Com 
mission’s  responsibilities between th e  O f
fice o f Personnel Management and Merit 
System Protection Board, it w ould vest 
the powers o f the Office o f Personnel 
M anagement in three Commissioners. By 
so doing;, it will provide for  checks and 
balances against misuse o f  authority^.

By creating a commission, the deci
sionmaking process would be opened to 
the public and all decisions would r ^ u ire  
a majority/ vote. Moreover, it would be a 
bipartisan commission. Therefore it  will 
act a check against an incumbent 
President using the authority o f the O f
fice o f Personnel Management for  per
sonal politicia reasons.

W hile no system is “ fail sa fe /' as the 
W ater^ite era demonstrated^ I  believe 
the public would be better served by an 
open system which would decentralize 
authority, instead o f thb system proposed 
in this bill.

Mr. GILMAN; Mr. Chairman, will the 
gentleman yield?

Mr. STEERS. I yield to the gentleman 
from  New York.

(Mr. GILMAN asked and was given 
permission to revise and extend his 
remarks.)

Mr. GILMAN. Mr. Chairman, I  rise 
in support o f the gentleman from  M ary
land’s amendment.

The most serious weakness in  the ad- 
minfetratioh's proposals to  reform  iitse 
civil service is that it increases the pcxssi- 
bilities for  manlpuUbting Uie civil sei*7ice 
f o r  pcrsgnal^ o r  pontioaT f&voii tiaMi ; JSx̂  
stead ofllavizvrpeTSGFmii^ peilcy maxJe-by

total, therefore, are directed to-the achieve* 
ment of reforms which it hopes will bring 
about a more responsible and a more respon
sive government, a government that will act 
\^tb dispatch, with greater internal ooordl- 
nd^on and harmony, with consistency of ad
ministrative policy, and economy of opera
tion.

On co n s id ^ n g  restructuring the Civil 
Service Commission, the Hoover Com 
mission warned that—

Hie'Government must impose upon itself 
many regulations and contrcAs to fend off 
niyrlad preesiu’es and influences vitblch. seek 
special privilege or gain, particularly for po
litical reasons. '

It  therefore rejected aU single-adm in- 
istratbr form s o f organization and ccm- 
centrated on organizational structures 
which w ouldprotect the m erit s y s t ^  and 
at the same time provide the desirable 
benefits o f  single administration. It re
fused to propose any reorganization 
which would weaken the protective fu n c
tions o f or sacrifice the public confidence 
in  a full-tim e, bipartisan commission o f 
three members.

Accordingly, the Hoover Commission 
recommended that th e , bipartisan, 
three m em ber Commission form  be re
tained but that the President designate 
one o f  the Commissioners as Chair
man and v ^ t  in him  fu ll rei^nsibH ity  
fo r  administering the operating organi
zation and program  o f  the Commission. 
The Chairman’s  rc^e, apart from  that 
o f  the other Commissioners, was to  he 
th e  principsd potati- o f  contkct betwecai 
the Presidtntr and ttle heads o f  operating 
agendcs iir ail matters o f  civilian per
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sonnel managem ^t^ both d<»nestic and 
foreign, acting w lth ^  the rules and reg
ulations established by the full 
Commission.

Thus, while the Cbiainnan would ex
ercise authority to implement the rules 
and regulations o f the civil service, the 
full Commission^ would retain its power 
and responsibility for  establishing those 
rules and regulations. In  addition, the 
Commissioners hot designated as Chair
man the duty o f continuing the study 
o f the nature, frequency, and source o f  
abuses o f the merit system in order to  
initiate steps to prevent their recurrence.

I  agree that daily operations o f  the 
central personnel agency d6 need to  be 
the responsibili^ o f a single individual 
This is, in fact, what happens now with 
the Chairman o f the ClvU Service Com
mission. He is designated by law as the 
Chief Operatii;ig omcer o f  the Agency. 
Everything the administration wants a 
new Office o f  Personnel Management to  
do, can be done under a single adminis
trator serving under a bipartisan body 
with the Chairman acting as the Chief 
Operating Officer.

However, under this bill, the merit 
system would be seriously endangered, 
fo r  a single individual would be maJdng 
personnel policy for  the ^ t i r e  F ^ e ra l 
Civil Service work force o f more than 2 
million employees.

Administration sp<^esmen point to 
san e States and cities where responsi
bility for making personnel policy was 
recently shifted from  a midtiheaded 
agency to a single administrator. T h e '

The amendment offered by the gentle
m an trom  Btorykttid, (Mr. Steers) seeks 
to create a three-headed agency which 
would manage .the F ^ r a l  Govern
ment’s personnel system. It would be 
unworkable, it  is unwise, and it would 
be a serious mistake.

Mr. BROOKS. Mr. Chairman, will 
the gentleman y i^ d?

Mr. UDALL. I  yield to m y colleague^ 
the gentleman from  Texas (Mr. 
Brooks) .

(Mr. BHOOKS asked and was given 
permission to revise and extend his 
remarks.)

Mr. BROOKS. Mr. Chairman, I  am 
opposed to the amendments offered by 
the gentleman from  Mwyland* Just a 
few weeks ago, the House overwhehn- 
ingly approved Reorganization Plan No.
2, which established the Office o f Person
nel M anagement and the Merit Sys
tems Appeal Board. This plan very 
properly -provided for  a  miiltimember 
board to protect the rights o f civil serv
ice employees. But, it also very prop* 
erly assigned to a single-headed office 
the personnel management role fo r  the 
Federal Government. This role was 
previously carried out by the multimem
ber Civil Service Commission and it 
proved to be a  very imwieldly and inef
ficient management process. That is 
one o f the m ajor problems the reorga
nization plan and this, legislation are 
trying to correct.

The Federal Government, like any 
large employer, needs a well run. respon
sive personnel operation. This can cer-

H9375
C(Mnmissioners have traditionally per
form ed.

W hat is being created in the stction 
which the gentleman would amend is a 
single personnel administrator, a new 
concept for  the administration o f  Federal 
employment, not a new concept at the 
State and local level. At that level that is 
an accepted practice w hich has gone on 
fo r  many years in the m ore enlightened 
structures o f  State and local government.

For the first time we would have the 
ability to have an executive head o f the 
m anagement function  in adm inistering^ 
large Federal civilian work force. T o  cre
ate a  second three-m em ber board or a 
troika to go with the one included in the 
committee bill would just be foolish be
cause we would then have two com m it
tees meeting, and we would still have no 
one initiating any executive-type action 
on  behalf o f  the Governm ent in  adminis
tering its affairs with its vast work force.

I  think the gentleman’s amendment is 
defective because it is obsolete. It is an 
alternative which m ight have been con 
sidered to what we have done in the com - 
anittee had we done nothing; but as an 
alternative to  what we have done in  the 
committee bill* at the suggestion o f  the 
administration, it is a bad amendment. 
Had we done nothing in  this area, the 
gentleman's amendment would be better 
t ^  the status quo, but it  is n ot better 
t h m  what we have proposed as a change.

M r. DERW INSKI. Mr. Chairman, I '  
m ove to  strike ttie requisite nimiber o f  
words, and I  rise in oppcsitictti to the 
amendment.
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analogy, however, is inapt tor none Js 
ccHnpairable to the 3ize, complexity, d i
versity, and power o f  titie Federal Qov* 
em inent. In  addition, no one has stud
ied whetiier the policies made by these 
local adm in istrates are better or worse, 
or whether they have resulted in m ore 
or less political and personn^ favoritism 
in the civH service, than before.

For the above rea^ n s, Mr. Chairmy i ,
I  urge m y colleagues to adopt the g«itle-! 
m an’s amendment.

Mr. UDALIi. Mr. dhairman, I  rise in  
opposition to  the amendments offered^ 
by the gentteman from  Maryland (Mr. 
Steers) .  ^

(Mr. UDALL asked and was n given 
permission to revise and extend his 
remarks.)

Mr. U DAIli. Mr. Chairman, you can-  ̂
not run an army by a committee o f  
generals, you cannnot run a business 
by  a committee b f  businessmen, and you 
cannot run- a personnel system by a 
committee. T h e vice o f this amendment 
is th a t,is  exieustly what the gentleman 
from  Maryland is asking us to  do. But 
the administration's overhaul o f  the 
civil service system is to break up the 
^ stem  in which the a v i l  Service C cm - 
mission used to  be both the adjudicator, 
the judge, and the protector o f the in 
tegrity o f  the system and also the per
sonnel m a n lie r  for  the Government.

Now In the reorganiaation proposal 
which the committee headed by the 
g ^ tlem a n  frw n Texas (Mr. B ro( « s> 
handled, w$ have broken t ^  d o r o  
into separ^,te functions, so that the ad
judicators can adjudicate w d  the man
agers can  majoage.

tainly be achieved more efficiently w ith 
a single-headed oflQce., T hat is the way 
it is done in private Industry and that is  
the way more than 30 States carry .out 
their personnel practices.

W e should not confuse the role of-per- 
sopnel management- with that o f han
dling employee grievances and civil serv
ice compliance. I  believe that the Con
gress and  this administration have made 
a significant step forward in setting up 
the OfBce o f Personnel Management, and 
I  oppose this effort to revert to  the pre
vious ineflttcient and unmanageable 
sthicture. - "

Mr. JJDALL, Mr. Chairman, I  thank 
the gentleman from  TexBS (M r. 
B ro o k s), and I  associate m yself w ith 
h is remarks.

W hat we would be saying by passage o f ' 
th is a^nendment, if ,I  may say in  co n 
clusion, is, “ Your personnel miaiage- 
ment^ Mr. President, is a three-headed 
independent board, the members o f 
which are removable for  cause only and 
are in effect free from* Presidential d i
rection.”

iM r. Chairman, I  think it would be â  
serious mistake to  adopt tiiis amend
ment. _

M r. F O r a  o f Michigan. Mr. Chairman. 
I  think the gentleman’s amendment 
misses the ta r ^ t  he described for. us 
because I  am afraid h eh a s  not read this 
bill very carefully.

In  the next section o f the bill he will 
find that there is a  merit system profcec- 
^ o n  board o f  three members which per
form s the merit system protection fu n c- 
tiosis that^the present three Civil Service

lyfr. STEERS. M r. Chairman, will the 
gentleman y i^ d ?  * , ^

M r. DERW INSKI. I  yield to  the gen
tlem an from  M a r y la ^ , the authtwr o f the 
amendment.

-Mr STEERS. Mr. Chairman, very 
briefly, /Just to^ correct the rec<n:d, the 
Member who spoke ju st previously said 
something about my n ot having read the 
bill. As proof thereof, he m o t io n e d  the 
M erit System Protection Board.

-Mr Chairman, I  am afraid he was not 
listening to m e because in  m y argument 
in  behalf o f m y am endm ent I  mentioned 
the M erit System Protection Board. .

He is quite right in saying that this 
would create another ccxomittee. I  point 
out tliat the presidents o f practically 
every m ajor corporation In the United 
States are chosen by caamiittees known 

--as boards o f  directors. I  do n ot th i ^  it 
follows a t all that we have to have a one- 
hea^M  member w ho will be ju ^ e ,- ju ry , 
and decider o f aU o f  these m ajor person
nel managem ent problems.

M r FORD o f M ichigan. Mr. Chfitenan, 
will the gm tlem an yield?

Mr. DERW INSKX Y es; I  yield to  the 
g^itlem an from  lifichigan.

Mr. FORI> erf M ichigan. I  would sim
ply like t o  indicate that wilJi res^pect to  
the operation o f the Federal Governm ent 
and the Federal w<»* force, we and the 
body on th e  other a d e  o f  ttie C ^ r to l are 
the board o f dlrectors^.We dp j io t  need a 
substitute Ixw jd  o f directors w hich is not 
elected by the pec^le. r

Mr. DERW INSKI. Ifi-. Chainnan, to  
emphasize that brevity is  s ^ e d m e s  a 
vtotw , I  would like to  lim it m yself by 
saying 1 beEeve that th is aisendhnent is 
uruxecessary. I  tiiink it  borders on in -
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fringement o f the constitutional rights 
of the President. I  think the arguments 
made against it have b e ^  sound, re
sponsible, and, o f course, objective. 
Therefore, I join  in opposing the amend
ment.

Mr. STEERS. Would the gentleman 
yield?

Mr. DERWINSKI. I yield to the 
gentleman from  Maryland.

Mr. STEERS. I thank the gentleman 
for yielding.

In other words, since the Civil Service 
Commission is clearly now doing what 
I  have proposed be done by a new board, 
the gentleman bejlieves that the Civil 
Service Commission for the last 80 years 
has been unconstitutional?

Mr. DERWINSKI. No, no. W hat I am 
saying is that the Merit System Protec
tion Board will continue to function, 
which is the principle involved. And I 
am saying that^the President will now 
have control over this Agency through 
appointment. W hat the gentleman, I 
think, approaches is diluting Presidential 
control.

. Mr. STEERS. I f the gentleman will 
yield further, the gentleman said it was 
unconstitutional, and it is now being 
done by the Civil Service Commission.

Mr. DERWINSKI. It borders on being 
unconstitutional.

Mr. STEERS. All right, then, you 
acknowledge it is not actually unconsti- 
.tutional.

Mr. DERWINSKI. In Ught o f the 
reorganization plan that we accepted 
a few weeks ago.

member o f the Merit System Protection 
Board that he wanted to  at any particu
lar time. I  think it is wrong to present to 
ttie people, to the Federal employee, and 
to our colleagues a proposition that the 
biU tries to do. It says that this is an in 
dependent board appointed for  a term 
certain, 7 years, and then does not 
reach the fact that any member o f that 
board could be dismissed summarily on 
the grounds o f the subjective term “ in - 
efficiency.*' This amendment simply tries 
to  perfect the bill to the point o f  saying, 
Yes, these are in effect independent ap
pointments. They could be fired for  m is
conduct, even if  they have been ap- 

( pointed for  a term certain, or for neglect 
of duty, or malfeasance, but not just on 
the-basis o f inefficiency.

I would urge my colleagues to support 
this amendment, and I  would suggest to 
my colleague, the gentleman from  Ari
zona (Mr. Udall) that we have a point 
in the bill that should be corrected if, in 
fact, we are going to have an independ
ent Merit System Protection Board.

Mr. SOIiARZ. Mr. Chairman, I move 
to strike the requisite number o f words, 
t o d  I rise in opposition to the am end- 
ment.

I understand what my good friend, 
the gentleman from  Virginia (Mr 
Harris) is trying to do, but I reaJly think 
that the adoption  o f this amendment 
could create some unfortunate conse
quences fo r  the operation o f the Merit 
System Protection Board. Nobody is 
perfect. We all make mistakes. The 
man in the W hite House we hope will

September 11, 1978
tainly agree with m y colleague. I  do not 
mean to sound crass, but I  wish the gen
tleman would not strain at a gnat. The 

X o f duty” is clearly le ft  in
“ ®“ ber o f  the M erit 

Board that is guilty, as m y colleague de
scribes, is subject to neglect o f  duty even 
though he or she has been appointed and 
confirmed by the Senate.

W hat this bill does is not allow such a 
subjective term o f “ inefficiency”  to be 
added to it. Let us n ot kid ourselves I f  
we leave the term  “ inefficiency” in there, 
we leave it up to the President to fire any 
member o f the M erit System Protection 
Board that is supposed to be a member 
o f that Board without any other justifi
cation than that member has been “ in - 
efficient.^-

Mr. SOLARZ. Mr. Chairman, I  thank 
my friend, but I  would insist there is 
an im portant and critical distinction be
tween neglect o f duty on the one hand 
and inefficiency on the other. There iJaay 
be people who serve on the M erit System 
Protection Board^ who do attend to their 
responsibilities, and who do n ot neglect 
their duties, but who nonetheless are 
completely and totally inefficient, and in 
the interests o f  the Federal employees 
whom this Board is supposed to protect, 
I  think it would be a mistake to deny the 
President the right to remove someone 
who is clearly and com pletely inefficient, 
because if  it turns out they are trying to 
attend to their responsibilities, if  this 
amendment is adopted, there would be 
no other way to get rid o f  them.

Mr. DERW INSKI. Mr. Chairman, I
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Mr STEERS. I thank the gentleman.
The CHAIRMAN. The question is on 

the amendments offered by the gentle
man from  Maryland (Mr. S t e e r s ) .

The amendments were rejected.
The CHAIRMAN. Are there other 

amendments to title n?
AM END M ENT OFFERED BY M R. HARRIS

Mr. HARRIS. Mr. Chairman, I offer 
an amendment.

The Clerk read as follows:
Amenament offered by Mr. H a r r i s :  Page 

150, line 17, strike out “inefficiency,”
Mr. HARRIS. Mr. Chairman, the bill 

places a great deal o f reliance on a Merit 
System Protection Board that is sup
posed to be independent of the President, 
appointed for a term certain, and. there
fore, able on a nonpartisan basis— which 
is one of the requirements of the bill— to 
act with regard to a contest between em 
ployee and management in an impartial^ 
manner. The question is how independ
ent or how truly for a term certain are 
these members of the Merit System Pro
tection Board appointed? The bUl makes 
it clear that they can be removed for 
misconduct. It also makes it clear they 
can be removed for neglect o f duty or 
malfeasance in office. These grounds for 
dismissal of these independent members 
o f the board, who are appointed and con
firmed are left in the biU by my amend
ment. The one term that this amend
ment would strike is the term ‘̂ineffi
ciency,” which I think negates the whole 
principle that is currently in the bill. The 
term “ inefficiency’* is clearly and com 
pletely a subjective term, which, would 
mean that any President could fire any

do m e ngn t tm ng for  America, but the 
fact of the matter is that some Presi
dential appointees have turned out bad 
in the past, and there is no doubt that 
some Presidential appointees will turn 
out to be inadequate in the future.

One of the primary responsibilities of 
the Merit System Protection Board is 
the expeditious consideration o f the 
appeals that are sent to it, and it is not 
inconceivable that with the best o f in 
tentions. in spite o f the fact that the 
Senate has to ratify these appointments,

' that in the future someone could be ap
pointed to the MSPB who will simply 
not be able to cut the mustard, who will 
lack the ability to do the job.

I think that under those circum - 
sta^nces it really would be most unfor
tunate to deny the President the right 
to remove such an individual, because 
if this amendment is adopted, a simple 
inability to do the job  will no longer 
constitute adequate justification for the 
removal of such an individual.

T^e point that I want to make here is 
that the 2 million P ^ e ra l employees who^ 
work for the Federal Oovem m ent, other 
than for the Postal Service, really are 
going to require the effective concern of 
the Merit System Protection Board, its 
fervent efforts on their behalf, and if 
it should turn out that someone is ap
pointed to the Board who is not doing the 
job, I think the President ought to re
move that individual in their interest.

Mr. HARRIS. Mr. Chairman, will the 
gentleman yield?

Mr. SOLARZ. I yield to the gentleman
from  Virginia.

Mr. HARRIS. Mr. Chairman, I cer-

move to strike tiip requisite n u m ^ r  o f 
X r d s .  I rise In opposition to the

^ n ^ te e p ln g  ^ t h  the 
Chairman, I  will be very brief. I  w o ^  
like to  point out to ttie gentleman from  
New York tiiat the gentleman vepr e f
fectively addressed ttie “ n «i< toen t jb u t  
I  would like to c o m m «it quite simply 
that I  cannot conceive o f the Congress 
o f the United States telling the 
dent he cannot re m o v e  someone from  
office that he deems i n ^ c l e n t  M you 
want to be on record as saying the Presi
dent should n ot be able to remove som e
one on  the grounds o f Inefficiency, I  do 
not think In the light o f  todoy ’s demands 
o f the public fo r  better service that one 
wishes to take that position; so I  sug
gest the rejection  o f the am endmrat.

M r JOHN li. BURTON. Mr. Chair
man, will the gentlem wi yield?

Mr. DEnaWINSKI. I  yield to m y friend 
and great statesman from  CaJifomia.

Mr. JOHN L. BXJRTON. Mr. Chair
man, I  thank the gentleman fo r  yield- 

' in g tom e .
W hat would be the benchm ark or 

definition o f being inefficient? T o what 
level o f perform ance do we hold these 
people, to the highest perform ance level 
in the land or what?

Mr. DERW INSKI. I would say an ac
ceptable, practical level. For example 
the kind o f efficiency that the gentieman 
expects in his office and the kind o f 
great efficiency the gentleman brings to  
the Congress. TThat is the kind o f stand
ard we would expect.

Mr. JOHN L. BURTON. Mr. Chairman, 
if the gentleman will yield further, so it

00
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would be m y level, o f  perfarmance that 
would set leind o f e fflc l^ cy  
out the d v il service system?

Mr. DEBWINSKI. Even the most 
able civil servant would be hard put to 
meet the level o f  efficiency the gentle
man from  California represents.

For example, the gentleman's brother 
does not quit achieve his efficiency.

Mr. JOHN Jm b u r t o n ,  WeU. would 
it be safe to say it would be the level o f  
peiform ance that my brother shows in  
the Congress ?

M r. DERWINSKE. Yes, or that o f  a 
mere mortal.

Mr. JOHN L. BURTON. I  think I  will 
accept that.

STEERS. Mr. Chairman, I  move 
to  strike the last word, and I  rise in sup
port o f the amendment.

Mr. Chairman, I  am going to use my 
t o e  only to  ask the gentleman from  
m inois (Mr. Dtowinski) a question, and 
that is this:

Is it possible to remove members oi 
w e  PTC, the SEC, and o th ^  administra
tive agencies for  inefficiency? Does the 
gentleman know?

Mr. DERW lNSKirM ^. Chairman, will 
the gentleman yield?

Air. S T E ^ S . I  yield to the gentleman 
irom  ulinoisT v

Mr. DERWINSKI. Does the gentleman 
mean under present law?

Mr. Tes, under present law,
is It possible to fire a Commissioner from  
the Federal Trade Commission?

Mr. DERWINSKL I  am sure some o f  
our experts on Governm ent operaticms

H 93771
difference Is th at the geatlem aa has 
strong postttona as to  the motive o f^ h e  
bill as it  relates to  what he may ca ll the 
“ spoils system** 0 1 ••poKtics.”

I  take the position that this bill is 
motivated by the highest o f  political 
principles. There is n o  spoils system or  
political motivation present. I  think in  
that very fundamental way we differ.

The point here is that what is required 
from  this revised Civil Service structure 
is a degree o f efficiency, that the public 
has judged the present Ffedei;al structure 
to  be lacking. As I  look at this, this 
means a return ta  ^Sciency and a desire 
to  improve the perforinances. That is our 
goaL

Mr. STEERS. Mr. Chairman, is this 
not m y tim e?

Mr. DERW iNSKX No, this is m y time.
M r. STEERS. Blr. Chairman, I  thought 

it was m y time.
The CHAIRMAN. The time is that o f  

the gentleman* fr<mi Maryland (Mr. 
Steers) .

Mr. DERWINSKT. Excuse me, 
Chairman, I  did not mean to usurp the 
gentleman's time.

Mr. STEERS. .Mr. Chairman, I  
happy to get the gentleman’s interesting 
observations, but I  would reclaim m y 
time merely to s ^  that I  do not raise 
any question as to  th e  motivation o f  
the President or o f the administration. 
I  simply think the result o f  this bill 
would be very detrim ^ ta l, and r d o  not 
want to  let the record go uncorrected«

Mr. HARRIS. Mr. Chairman, will the 
gentleman y i ^ ?

tlia ajnendment offered by  the gentle- 
maafrom Virginia (M t . H a s b is ) .

The question was taken,^ an d  on  a divi
sion (demanded by M r. HArris) there 
were—ayes 5, noes 20.

So the amendment was rejected.
AMSMDMESYTS OFFXBBD B Y  MB. STEEBS

M r. STEERS. Mr. Cbainnan, I  offer 
amendments.

The Clerk read as follows:
Amendments offered by Mr. Steebs. Page 

146, stWke out lines 12 througih 24 and insert 
in Ueu thereof the foUovlng:

(to)(l) Section 6814 of title 6, United 
Plates Ck>de, Is amended by inserting at the 

■ ^nd tiiereof the following new pcuragraph:
, **(67) IXrector of the Office of Personnel 
Management**.
: (2) Section 5315 of such title Is amended 

by Inserting at the end thereof the follow
ing new paragraph: ^

“ (122) Deputy Director of the Office of 
Personnel Management.**

(8) Section 6816 of mich title is amended 
by insepting at the end thereof the follow - 
ing new paragrairti:

“ (144) Associate Directors of the Office of 
Personnel Management (6) .**.

Page 166, strike out line 24 and all that 
foUowB down through line 12 .on page 166 
and Insert the following:

(c)(1) Section 6315 of title 5, tjnited 
States Code, is amended by adding at the 
end thereof the following new paragraph:

(2) Section 6816 of such title is amended 
by adding at the end thereof the fOllowlne 
new paragraphs: , ®

M«rtt Systems Protec- 
“ (146) Special Counsel of the Merit Sys-
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would know ^  answer to that question.
Mr. STEERS. Mr. Chairman, I  wiU ask 

i f  any Member who is opposed to this 
amendment knows whether members o f  
other agencies can be fired for  ineffi
ciency. And if they do not know, why on 
Earth, then, are they voting against this 
amendment, without even knowing what 
the practices o f (^her a g ^ c ie s  are?

I  bdUleve the a ^ in is tra t iv e  agencies 
cannot be massacred one by one by firing 
for inefficiency, and I think this is a very 
reasonable amendment for  that reason, 
if  for  no other.

Mr. DERWINSKI. Mr. Chairman, if 
the gmiUeman will yield further, may I 
point out to  the gentleman that we are 
not spes^dng o f massacres; we are speak
ing o f a F ^ id e n tia l appointee, and if  
the President in his ju d i^ e n t  feels this 
particular a i^ in te e  is not operating in 
an efficient manner and is in  fact in 
efficient, I  think, given the sensitivity o f 
his position and the effectiv^ess we want 
from  this new civil service system, the 
President should have this prerogative.

Mr. STEERS. Does the g en tlm a n  
mean the Merit System Protection Board 
should be sensitive to the desires o f the 
President? I  though it was instituted to 
protect employees.

Mr. DERWINSKI. No, I  am not saying 
that at all. I  am saying the presidential 
appointee should perform  at a high 
standard o f efficiency. '

I  should say that where the gentleman 
from  MBorsland (M r. S te e r s ) and I  have 
our fundamental disagreement is not on  
an amendment Bke tnta or on  any o th ^  
amendments that may have preceded 
this or ^ a t  may com e later. I  think the

Mr. STEERS. I  yield to  the gentleman 
from  Virginia.

Mr. HARRIS. Mr. Chairman, I  appre
ciate my colleague's comments on this 
amendment.

I  t.bmir our coUeagues who have been 
engaged in colloquy on the floor make 
it crystal clear that even though we pre- 
sk it it to  the public and to our colleagues 
that w€̂  have an independent merit sys
tem protection board whose members are 
appointed for  a term certain, they can
not be removed at the will o f  the Presi
dent, but this provisicHi is in  fa ct put 
in  here so that these members can be 
removed at the whim o f the President 
if  in fa ct these members do n ot perform  
in  accordance with what the President 
wants them to do.

How in the world are we going to 
have an independent board whose 
it is to protect employees* rifi^hts, n ot to 
put foorward the administration’s posi
tion but to  protect employees' r ig h t s ^  
in fa ct we allow them to be dismissed 
at the whim o f the President?

I  think this is what my colleague sees 
in  the bill, because that is what is in 
the bilL I  think t o  have to  in  all fairness 
show to  the public and to the Members 
o f the House that by this language we 
dd not have in this bill an Independent 
merit system protection board but we 
have members w ho can be fired by the 
President anytime the President wants 
to  fire them, I  wonder i f  m y colleague 
agrees with that statement.

Mr. STEERS. Mr. Chalrmanj I  cer
tainly do agree.

The CH AIRM AK H ie  question is cm

t e m f i  P r o t e c t i o n  B o a r d : ”
(8) (A) P»ragr^h (17) of sectioja 5314 of 

such title is hereby repealed. ^
(B) P a r a g r a p h  (66) of section 6315 of 

such title I s  hereby repealed.
(C) Paragn^h (09> of section 6816 of 

such title Is hereby repealed.
Fttge aOO, line 6, strike out “Senate” and 

Insert in lieu thereof the foUowlng: **8enate, 
and be paid at an annual rate of basic 
pay eqtial to the maTtmum annual râ te of 
basic pay currently paid, from time to time, 
under the General Schedule,” .

Page 847, strike out lines 5 through 8 and 
insert In lieu thereof the following:

(e) Section 5316 of title 6, United States 
Code> iB amended by adding at the end there
of the ftollowlng new paragraph:

**(47) Members, Federal Labor Relations 
Authority (2).".

Mr. STEERS (during the readtog). 
Mr. Chairman, I  a ^  unanlknous con
sent that the amendments be considered 
as read and printed in  the R ecord , and 
that they be considered en btoe.

The CHAIRMAN. Is there objection 
to the request o f the gentleman from  
M aryland?

There was no,objection.
(Mr. STEERS a ^ e d  and was given 

permission to  revise and extend his re
marks.)

M r. STEERS. Mr. Chairman, what this 
am endment would do  is quite simple. It 
would save money. Tlie prdt>lem o f  the 
size and cost o f  the bureaucracy is not 
adequately addressed in  H JL 11280. 
Streamlining the existing bureaucracy 
Bliould m ake it s o ^ e r  and nxnre cost 
effective; it  shocM  not increase its size 
and cost. The amendment ^ l i c h  I  am 
offering which was o ffe n d  by the
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jim ior Member o f the Senate from  Penn
sylvania. This amendment was adopted 
by the Senate and will partially address 
this inconsistency.

Inherent in  h ;r . 11280, and in the re
organization plan which will go into e f
fect between now and January 1, is an 
increase in the number o f top-level ap
pointed positi(ms in the civil service sys

tem  and an increase in the cost o f  these 
top-level positions. In  sum, Mr. Chair
man, we are seeing a so-called reform  
measure transform 3 full-tim e positions, 
and 3 very m uch part-tim e positions, 
into a total o f 13 top-level, full-tim e 
positions, all at a higher pay level than 
currently. W hile it is tempting to try to 
restructure and prune back this prolif

eration o f top-level political appointees, 
this amendment only seeks to reduce the 
pay o f these positions by one level, thus 
preventing the pay inflation in the bill.
. Mr. Chairman, I  am including at this 

point the follow ing table o f  the proposed 
positions and the pay levels for  ttiem 
under the administration's proposal and 
also under the Senate bUl:

C o m p a r i s o n  o f  C o s t s  f o r  A p p o i n t e d  P o s i t i o n s  B e t w e e n  t h e  A d m i n i s t r a t i o n  P r o p o s a l  a n d  H e i n z  A m e n d m e n t

Administration proposal
Anmial
salary

OPM:
Director ______________________________  $57,500
Deputy Director_______________________  52, SCO
Five Associate Directorŝ ________ -_______  250,000

Total___________ _________________ 360,000
MSPB:

Chairman ____________________________  52,500
Vive Chairman________________________  50,000
Member ---------------------------------------------  50,000

Total-------------------------------- -----------  152,500
Special Counsel_______________ _______  50,000

PLRA:
Chairman_____________________________  52.500
Two members _____ ___________________  100,000

Total-------- -̂------1-------------------------  152, 500
Total for appointees------------------------ 71«, 000

Level Senate amendment
Annual
salary

OPM:

MSPB:

FLRA:

Level

52,500 3
50, 000 4

. 142,500 5

. 245,000
50, 000 4
47, 500 5
47, 500 5

. 145,000
47, 500 5
50,000 4
95,000 5

. 145,000 
- 582,500

Amendment totftl for anointed positions (Including Associate Directors) Is 18.5 percent ($132,500) less than Administration proposal.
Mr. Chairman, I  wiU yield to the act

ing chairman if the gentleman would 
like to speak at this point.

Mr. UDAIiL. Mr. Chairman, I was going

Mr. STEERS. It is the gentleman’s po
sition that this job  is so important that 
it is comparable to the Director of the O f
fice o f Management and Budget?

The CHAIRMAN. Is there objection 
to the request o f the gentleman from 
Virginia?

There was no objection.
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to rise in opposition to the amendment. 
I f the gentleman wUl yield for that pur
pose, maybe we can save some time.

Mr. STEERS. I yield to the gentleman 
from  Arizona.

Mr. UDALL. Mr. Chairman, I want to 
make a couple o f pointy. The first point 
is that all o f these positions are under 
compression liow. These executive-levei 
positions involved in this amendment are 
not going to get the October pay raise, 
in any event, so it has no practical ap
plication. The main opposition to the 
amendment, however, is tiiat the sched
uling o f  these positions in the different 
executive levels was done by the admin
istration when they drafted the bill, so 
that positions o f equal responsibility here 
in  the new agencies we are creating 
would be equivalent to those of other 
agenices. For example, the head o f the 
Office o f  Personnel Management should 
be the same level, unless you are going to 
get out o f the synchronized salary sys
tem, as the Director o f the Office of 
Management and Budget. And so it 
go«s with the new adjudicatory po
sitions. They should be the same as ttie 
positions of the Federal Labor Relations 
Board, the National Labor Relations 
Board, and similar positions. This would 
knock them all out o f comparaWlity 
status with other similar positions in the 
Federal Grovernment.

For that reason, the amendment is un
wise, and I would oppose it.

Mr. STEERS. Mr. Chairman, if the 
gentleman will y i ^  back my time, what 
is the OPM Director under the bill sup
posed to be paid?

Mr. UDALL. Level 2, which would be 
$57,500.

Mr. UDALL. That is the position the 
administration took in drafting the bill. 
Frankly, I think we have grade creep in 
the whole Federal Government. I think 
all executive positions and generals and 
admirals maybe ought to  go down one 
notch, but I am not sure the place to 
start is in this bill.

Mr. STEERS. Mr. Chairman, reclaim
ing my time, I would just say that the 
tkne to start will never arrive if it is 
continually postponed. I  think we do 
have grade creep, and I commend the 
gentleman from  Arizona for acknowledg
ing the grade creep. I regret that he has 
accepted it by failing to  support this 
amendment. ^

The CHAIRMAN. The question is on 
the amendments offered by the gentle
man from  Maryland (Mr. Steers) .

The amendments were rejected.
AMEWDMENTS OPPEEED BT MR. HARRIS

Mr. HARRIS. Mr. Chairman, I offer 
amendments.

The Clerk read as follow s: 
i^mendments offered by M r. H a r r is : Page

150, line 24, strike out “President shall from 
time to time designate” and insert in lieu 
thereof' “Board shall, every 2 years, elect”.

Page 161, line 3, strike out “President shall 
from time to time designate” and insert in 
lieu thereof “Board shall, every 2 years, elect” .

Page 151, after line 8, insert the following' 
new subsection:

“ (c) Any vacancy in the Office of Chairman 
or Vice Chairman shall be filled, for the 
balance of the term in which the vacancy 
QOcurred, by a special election which sl̂ all be 
held at ttie first meeting attended by 3 
members.

Mr. HARRIS. Mr. Chairman. I ask 
imainimous consent that the amendments 
be considCTed en bloc.

Mr. HARRIS. Mr. Chairman, this is 
another effort to try to make sure that 
we have a M erit System Protection 
Board that is independent o f any Presi
dent's manipulation. I  think my col
leagues realize how im portant it is— or 
piorhaps they do not— t̂o make sure that 
we have a M erit System Protection 
Board, no m atter which way a President 
wants to go, no matter how bad the 
effect m ight be, thaA that M erit System 
Protection Board is standing there as a 
buttress against any intrusion on these 
merit principles we adopted in title I.

The way the bill is drafted, the chair
man and vice chairm an o f the M erit Sys
tem Protection Board can  be designated 
by the President “ from  tim e to  time.”  I 
think it makes eminently good sense, if  
we are g o in g 'to  have an independent 
board, to have them  elect their own 
chairm an and vice chairman. This is 
what this am endment does.

The am endment sets û > a procedure, 
where there are vacancies, fo r  those to- 
be filled, and makes clear that the vice 
chairm an fills those duties o f the chair
man when that office is^vacant. I  think it 
is important, Mr. Chairman, that we 
have in the bill a clear d i^ inction  here 
between an agency such as the Office o f 
Personnel M anagement directly under 
th e  hand o f the President, and an inde
pendent board such as the M erit Sys
tem Protection Board. I  think this 
amendment would make it clear that the 
board is, in fact, independent; that a  
chairm an who may not be operating in 
accordance with the will o f . the President 
still will remai^ the chairman, and the 
President cannot change him or her 
simply because the President disagrees.

00
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I  hope my colleagues can distingnirfi

• in their minds the difference between 
the Personnel Board and the M erit Sys
tem Protection Board. This Merit Sys
tem Protection: Board is supposedly in 
dependent; it is supposedly a bulwark 
against a President who m ay want to 
somehow intrude upon the merit system. 
That is the purpose o f the board.

I  h oi^  my colleagues can adopt this 
amendment so that a chairman or vice 
chairman cannot, in fact, be disciplined 
by a President o f he does not p ^ o r m  
the way the President wants him or her
to p erform .____

Mr. DERWINSKI. Mr. Chairman, I 
rise in  opposition to the amendments.

(Mr. DERW INSKI asked and was 
given permission to revise and extend his
remarks.) ___

Mr. D £3lW IN Skl. I  be as brief as 
possible, Mr. Chairman. I  do wish, how
ever, to commend m y good f^ end  from  

^Virginia on his consistency— consistency 
in trying to  undo what we are trying to 
do with this bUl. This unendm ent takes 
the bill away from  its main thrust. It 
ties the President’s hands in an appoint
ment area.

The President deserves this-flexibility, 
and I  would think that if  Members 
w%nted an_orderly program for  the Fed
eral personn^ system, if  we want the 
proper concept o f top level management 
responsibility, that would include ap
pointment o f this chairman by the Presi
dent. I suggest, in keeping with the con
structive goals o f this measure, that this 
restrictive amendment be rejected.

whl(^ the interestMf economy asid effldenpy 
Teqtiire delegation and in ii^ch such 
delegation wiU not weaken the explication of 
the merit system princlpleB.’*.

Page 146,«line 18, strike out "(a) Nbtwlth- 
standing'* and insert in lieu thereof *‘ (a) (1) 
Subject to aubeectlon (b) (3) of this section 
and notwithstanding”.

Page 147, Insert after line 14 the fc^owing: 
**(8) Nothing in subsection (a) of this sec

tion shaU be construed as affecting iJiie re- 
sponslblll^ of the Director to ensure com- 
pUance with the civil service laws and regu
lations.*’

Page 162, after line 20, Insert the following: 
**(e) The Merit Systems Protection Board 

shall submit its request for annual appro
priations to the Office of Management and 
Budget and to the Ck>ngress.’*

Page 152, insert after line 17 the following: 
“ (d) Ihe Board shall conduct, trom time 

to time, special studies relating to the civil 
service and to other merit systems in the 
executive branch, and report to the President 
and to the Ck>ngress as to whether^the public 
Interest in a civil service free of prohibited 
personnel practices Is belng^equately pro
tected.

Page 152, line 18, strike out “ (d )” and in
sert in lieu thereof “ (e>

Page 145, line 16, Insert ” (a)” before “The 
following”.

Page 146, Insert after line 16 the following: 
“ (b) (1) TTie Director shaU publish In the 

Federal Register general notice of any pro
posed rule or regulation which affects any 
agency or Its employees Any such notice 
ShaU be In accordance with the notice re
quirements of section 553(b) of this title. 
Upon receipt of such notice of any proposed 
rule or regulation, the agency shall, under 
regulations which shaU be prescribed by the 
Office of Personnel Management, post such 
proposed rule or regulation in such locations

title n ,  section ll64< 2), and to  insure 
that any such delegation by the D irector 
does not rd ieve him  o f  his responsibility 
to assure com pliance w ith civil service 
laws and r^rulations^ m y second am end
m ent specificaUy prohibits d^egating to 
the agencies the ultim ate responsibility 
o f  the D irector o f  OPM  fo r  the execution, 
administration and enforcem ent o f  th e  
CivU Service Act, other statutes, rules, 
and regulations o f  the President and the 
Office o f  Personnel Management.

M y third am endment requires the 
M erit S yst«ns Protection Board to sub
m it its budget requests simultaneously to 
the Congress and the President, as is the 
case with the Consumer Product Safety 
Commission and the Federal Energy 
Regulatory Commission. W ithout this 
change, the M erit Systems Protection 
Board would be littie m ore than a  one- 
eyed watchdog tied by a very short leash 
to  the W hite House.

T he num ber and rapidity o f  changes 
contem plated by H Jl. 11280 and Reorga
nization Plan No. 2 will make it virtually 
impossible for  Congress to effectively 
oversee the Office o f  Personnel M anage- 
n^ent unless provision is m ade fo r  an an
nual s y s t ^ a t ic  review o f  the policies and 
program  decisions and the com pliance 
and enforcem ent actions o f  the Office o f  
Personnel M anagement by the M erit 
Systems Protection Board. My fourth  
amendment would require such a review 
and would further require the Board to 
prepare annuaUy a comprehensive re
port to the C<»igress as well as to the 
President on  whether these policies, deci-



i«SSi“

Mr. sOIiABZ. Mr. Cliairmaii, I  rise in 

In  addition to the
System Protection Board j ^ e ^ y  e f-  
firtivelT Insulated from  Presidential 

b f ^ u e  o f m e fact 
members o f the board * 2
reappointment and can o n ly » »  removed 
for  caiise. this amendment c o n s t itu ^  a 
gratuitous Slap at the President. I  say 
this because the President is now p w - 
mitted to  appoint the of
every other regulatory ^ y  in toe  ^  
eral Government, and it w u ld  ^  
unfair and unnecessary to deny nun wie 
right to appoint the chaim w n o f the 
Merit System protection Board m  weU.

The CHAIRMAN. The question is on 
the amendments offered by the gentle- 
man from  Virginia (Mr. Harris) .

The amendments were rejected.
a m e n d m e n t s  O^TEEED b y  M R . GILM AN

Mr. GILMAN. M r. Chairman, I  offet^ 
five amendments which I  would like to 
have considered en bloc.

The CHAIRMAN. The Clerk wUl report 
the amendments.

The Clerk read as follows:
A m e n d m e n t s  o f f e r e d  b y  Mr. G i l m a n :

145 line 18, Insert subject to section 1104
(a) of this title,” alter "or”.

Page 147. line 5, strike out “^erylce." and 
Insert In lieu thereol “service;” .

Page 147, after line 6. Insert the following: 
“except that the Director may not d e la te  
open competitive examination authority-with 
rwpect to positions whose re q u lre m ^ a ro  
co i^ o n  to agencies In the Peder^ Govern
ment, other than In exception^ cases In

iatlon shatt he In « » “ 'tonce with therequirements of section. 668(c) of 
this title. Any such rule or be published In the Federal ^glster at least

r S e m e n t e d  e^e^tlously as 
a result of an emergency need.

Mr. GILiMAN. Mr. Chairman, I  ask 
unanimous consent 
ments be considered as read and printed

*“ ^ e  O T ^ K M A N . Is there objection to 
the request o f the gentlem to from  New 
York?There was no objection. __

Mr. GIIiMAN. Mr. C h aim an , I MK 
unanimous consent that the am end- 
ments be considered en bloc.

The CHAIRMAN. Is there ob jw tion  to 
toe  request o f toe  gentleman from  New

There was no objecti<m.
(Mr. G ItM AN  asked and 

permission to revise and extend his re-

“ ^ ^  GHiMAN. Mr.-Chairmap, 
amendment prohibits the 
ccTOPetitive examination 
the positions common to 
that there may be delegation when ^ e  
positions: are unique to agen ci^  or m  c t -  
traordinary circumstances in  the in 
terests o f  economy and e ffld ^ cy .

m  view o f the sweeping 
trusted to the Director o f OPM and his 
ability to d^egate such authority under

"^^^Y ri^riS n T requ lres toe fa-
rector o f  the Office o f Personnel ®”
m ent to n otify  each 
w ito  the APA o f  any proposed 
Ihg w hich affects such agency or its em - 
niovees at least 60 days before to e  p ro
posed rule or regulation’s ^ e c t iv e  «teto 
T ^ n  receipt o f  to e  proposed 
from  to e  Office o f Personnel M an ag^  
ment, the agency nflist post toe  
rule or  regulation in  ^
within to e  agen c^ to  * J ^ ®  £ !
maximum num ber o f  emplpyees a i

Chairman, I  mge my colleagues 
to  adopt toese five amendmwits. _

Mr. U D A Ii. Mr. Chairman, will toe

I  am pleased to yield to

an opportunity to review with toe  staff 
the amendments and. In the interest o f 
saving-time and finishing at a reasonable 
hour today. I  would be pleased to  accept

I  thank toe  gentleman 

Mr. caiairman, will 

t .  th e
from  Illinois. ^  .__  _

M r DERW INSKI. Mr. C^iairman, I  
studied to e  gentleman’s amendments 
very carefully. I  want to be sure <rf one 
th lr «  on  whl<* toe  «enU em an could re
assure me. None o f his amendments In

gg
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any way weaken the amendm^ite adopt
ed in tiie committee in the area o f ad
ministrative law judges; d o  they?

Mr. GILMAN. No. In  fact, if anything 
they may enhance the authority.

Mr. DERWINSKI. Pine.
Mr. GILMAN. I thank the gentleman 

for accepting these amendments, which I 
assume the gentleman is willing to do 

Mr. DERWINSKI. Yes.
Mr. GILMAN. I  thank the gentleman 

from  Illinois.
The CHAIRMAN. The question is on  

the amendments offered by the gentle
man from  New York (Mr. Gilman) .

The amendments were agreed to.
AMENDMENTS OFPERIS) BY MR. FISHER

Mr. FISHER. Mr. Chairman, I  offer 
amendments.

•Kie Clerk read as f  oUows:
Amendments offered by Mr. Pisher: Page 

152, insert after line 17 the following: 
‘‘ (d)(1) At any time after .the effective 

date of any rule or regulation Issued by the 
Office of Personn^ Management in carrying 
out its functions under section 1103 of this 
title, the Board shall review any provision 
of such rule or regulation—

“ (A) on its own motion;
“ (B) on the granting by the Board, in its 

sole discretion, of any petition for such re
view filed with the Board by any interested 
person, after consideration of tiie petition by 
the Board; or

“ (C) on the filing of a written complctini 
by the Special Counsel requesting jsuch review.

‘*(2) In revle^ng any provision of any rule 
or regulation pursuant to this subsection the 
Board shall, declare such provlsi<m—

“ (A) invalid on its face, if the Board de

CONGRESSIONAL RECORD-HOUSE SepUmber 11, 1978
dispensed with, that ttiey be printed in 
the Rbcord, and that they be considered 
en bloc.

The CHAIRMAN. isTthere objectiw i to  
the request o f the gentleman from  Vir
ginia?

There was no objection.
(Mr. FISHER asked and was given 

permission to revise and e x t« id  his 
remarks.)

Mr. FISHER. Mr. Chairman, the pur
pose o f  this am endm ^it is to add a small 
bit to the protection o f Government 
employees throughout the Merit System 
Board.

According to the bill, the Office o f Per
sonnel Management can issue rules and 
regulations on personnel matters even 
those pertaining to the Merit System 
Protection Board. This amendment sim
ply says that the Merit System Protec
tion Board can review any OPM regula
tion and if  it violates a prohibited per
sonnel piractice, then it can overrule that 
regulation and prevent its going into 
operation.

Mr. UDALL. Mr. Chairman, if  the gen
tleman will yield, I  am advised thttt the 
administration is willing to accept this 
amendment. I  find it agreeable and I 
will support it.

Mr. FISHER. I thank my colleague.
I  m ight add that this provisicm was 

also included in the Senate bUl.
T he CHAIRMAN. The question is oiq 

the amendment offered by tiie gentleman 
from  Virginia (Mr. Fisher) .

The amendments were agreed to.
AMENDMENT Ol9'EBED B7 MR. CXUAAN

agement, and shaU be performed by the Di- 
recto, or by such employees of the Office as 
the EHrector designates—

^  President for transmittal to Congress or the Commission 
such legislation or other measures as wiU 
promote an efficient civil service and system- 

application of merit system principles, 
including measures relating to the selection, 
promotion, transfer, performance, pay, con
ditions of service, tenure, and separation of employees;  ̂ '

“ (2) appointing, individuals to be em
ployed by the Office;

supervising employees 
of the Office, distributing business n-Ty>rwr>g 
employees and organizational units of the 
Office, and directing the internal manage
ment of the Office;

“ (4) directing the preparation of requests 
for appropriations and the use and exnen- diture of funds;
“ (5) executing, administering, and enforc-iOg——

“ (A) the civil service rules and regulations 
Of the President and the Commission the 
st^utes governing the civil service; and

(B) such other activities of the Office as 
usT l̂ in civil service administration;

•‘ (6) investigating miatters pertaining to 
tine admlnlstjration of functions of the Office or the Director; and
ter OT

“ (b) The fxmctlons enumerated under 
sutoection (a) of this section shaU not in- 

function which Is either reserved 
to tt^ C w n n ^ o n  or the Merit System Pro- 
t ^ o n  Board including, but not limited

00



termlnes tha}; such proTialon w < ^ , M »«n- 
plemented by any agency, on*‘ (i) require any employee to violate sec 
tion 2302(b) of this UUe; or“ (11) is contrary to any merit system pria-
°*?'™wnTOlWly implemented by ai^ *8^" 
cy. If the Board determines that P»<^; 
Bion, as It has been »“ plemented b y ^  
agency through any personnrt action t ^ ^  
by the agency or through 
toy the agency in conformity with Buch

^  required any employee to violate 
section aS02(t)) or this title; or

*"(11) has toeen contrary to any merit sys
tem principle. ^«(3) (A) The Director of th© Office of Per
sonnel Management, and any agency Im- 
plementtng any proylslon of "
nlatlon under review pursuant to thte su^ 
section, shall havfa the right to participate
in such review. ^Any review conducted toy the Board 
pursuant to this paragraph shall be limited 
to determining—

‘*(1) the validity on its face of the provi
sion under review; and ^  

"‘ (11) the validity on its face of the provi
sion under review has toeen vaUdly imple
mented.“ (C) The Board shall require any agen cy  

**(1) to cease compliance with any provi
sion of any rule or regu^tlon which t ^  
Board declares imder this sutosectton to toe 
invalid on its face; and

“ (11) to correct any invalid Implementa- 
tlan toy the agency of any provision of any 
rule or regulation which the Board d e c l ^  
imder sutosection to have toeen so tn- 
validly implemented toy the agency.

Page 152. ane 18. strike out^“(d>** and in
sert in lieu thereof

Mr. ITSHEB <durin* tiie w ad in g ), y ; .  
Cfaatonan, I ask mmTiiiPoos cuiiaig it tto*  
iurthrar readsn s the amendment be

Mr. GHAIAN. Mr. Chalnnan, I  offer 
an amendment.

The Clerk read as foUows:

following new chapter:
-CHAPTER lO-pFFlCT OP PEESONUm. 

MANAGEMENT
“?00i Office of Personnel MaMgement.
- i w k  X ^ r :  Associate D l r ^ M .
**1003. Functions of the Director.
«5 1001. Office of Personnel Management 

“The Office of Personnel M an^nwatte m  
independent establishment In the emCTi^e 
branch. The Office shall
which shall be “ ‘»«®f‘‘X A c t ^its nrincipal office in the District oi
OoI^Wa, bSt It may haye field offices In 
O t h e r  a p p r o p r i a t e  l o c a t i o n s .

1002. Director. Associate Directors 
••(a) There Is at the head 

of Personnel Management a Dlrectw m 
t L  ̂ c e  of P ers^ e l Managen»nt ^  
pointed by the President, by and w l^  the 
idvlce and consent of the Senate. No person 
Shall, whUe serving as Director se^e to a ^  
other office or position In the 
the United States except as otherwise pro- 
vided toy law or toy the President.

'•(to) There may toe within 
Personnel Management not more than fo ^  
Associate Dtosctors. as 
to time toy the 
tOT shaU be appointed by 
appointments may be made wlthoiit r e g ^  
to the provisions ô  this tttle gowning ap- 
pointmentft in iHe competitive servioe.
**| 1003. Ptmcifclons of th e DSreetot. _

•*(») r b e  ^bOowing 
tHe Director of the Offloe of Petsotmel Mto-

“ (3) the hearing or providing f<» the 
heJrtng of appeals, includingto wSmiinatlon ratings, v ^ ^  
p r r t^ c e , racial and 
ttoo, dlBclpUnary action, performance 
ings and dlsmlssate, and the taking of final

f -Code, IS amended by Inserting at tto 
end thereof ttie following new paragraph; 

“ (67) Director of the Office of Personnd
* * ^ ^ ^ t to n  631B of such title Is amended 
by InserMng at tlie end thereof the foUowlng
"^ ^ a iT ^ s ^ ia te  DlrTOtors of the Office ot 
Fersmmel Management (4) .” .

(c) (1) Section 1104(a) of title B, United 
States Code, is amended toy striking, out para- 
grapli (5) a n d  redesignating paragraph (6) as

^*(2fs«Jtlon 1302 of such title Is amended—
(A) toy striking out control, supervlde, 

and preserve the records of.'’ In subsection
^*(B) by strUring out “and enforce” In suto
section (b); and(C) by adding at the end thereof the fol-'
lowing new sutosection:

*‘ (e) The Oommlroion, subject to the rules 
prescritoed by the President under this title. 
Shall have authority to issue such r ^ u ^ - 
tlons as necessary to prescribe general pol
icy relating to the civil
Office of Personnel Management shall tc 
guided by such policy In carrying out its 
fanctions under this title.” .

fdU l) The United States Civil Service 
Commission, as constituted ™ < ler^ a ^ r 11 
of title 8, united States 
transfer of Its functions under s ^ o o  1 0 ^  
RAfflMniaztlon Plan Numb»ed 2 of 1978. 
S ^ S n ^ ^  an agendy of t h e ^ t e d  

e x c e p t o f  th* first t a ^ b e n  ap- 
polntied a ft«  a »  date of the enaeHoesa o t 
t ^ A c t ,  one diaU be H9 <><Bted for a tenn 
4if a yetitB. one Jor a term of 4 yean, and one

8g
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tor a term of 6 years, each such term expir
ing on March 1 of an odd-numbe^pd year. 
Thereafter, members shall be appointed as 
provided \mder sucu chapter 11.

(2) If transfer of any function under such 
section 1̂ 1 of such reorganization plan is 
inconsistent with the provisions of this sec
tion, su<ih transfer is superseded by this 
section.

Mr. GDliIAaN (during the reading). Mr. 
Chairman, I ask unanimous consent 
that the amendment be considered as 
read and printed in the Record.

The CHAIRMAN. Is there objection 
to tre request o f the gentleman from  New 
York (Mr. Gilman) ?

There was n o  objection.
(Mr. OILMAN asked and was given 

permii^ion to revise and extend his re
marks.)

Mr. GILMAN. Mr. Chairman, con
form ing to the wishes o f the House which 
obviously desires the retention o f the 
Office o f Personnel Management, I  am 
offering this amendment which estab
lishes an Office o f Personnel M anage
ment as an independent establishment 
in the executive branch structured basi
cally as it is in this legislation before us 
and in the Reorganization Plan No. 2. 
However, the amendment further pro
vides for  the continuation o f the U.S. 
Civil Service Commission, as formerly 
constituted, except lo r  certain specified 
changes in the terms o f the Commis
sioners. . . ,

The Commission, subject to the rules 
prescribed by the President, shall con 
tinue to enjoy the authority to issue such 
regulations a s . necessary to prescribe

Civil Service CcHnnrission or the Merit 
System Protection Boards.

The 95-year-old civil service system is 
not without faults; it has gone through 
many changes to overcome weaknesses 
as they have been identified. But abol
ishing bipartisan personnel policymak
ing will not correct any o f these flaws. 
Nor will it improve the quality and per
form ance o f the civil service system or 
increase the public's confidence in  it. 
None o f the civil service problems iden
tified by the administration as reasons 
needed for reform  would be solved by, 
having personnel policies made by one 
person. No rational case has been made 
for  abolishing policymaking by a bipar
tisan body, while the advantages o f hav
ing a bipartisan policymaking body are 
obvious. ,

This division o f personnel policymak
ing from  its execution will serve to deter 
the creation o f a civil service czar, and at 
the same time, insure the continuation 
o f bipartisan policymaking.

Mr. Chairman, I move my amendment.
Mr. UDALL. Mr. Chairman, I  rise in 

opposition to  the amendment.
This amendment, Mr. Chairman, 

would drastically distort one o f the pur
poses of the bill.

W e have already agreed in connection 
with the reorganization proposal that we 
are going to break up the dual functions 
now handled by the Civil Service Com
mission. The adjudicatory judicial func
tion o f protecting the merit system which 
we have will be lodged in the M erit Sys
tem Protection Board. The personnel

any administrative law Judge appointed by 
the Board under section 3105 of this title 
may—
- “ (A) issue subpenas requiring the attend
ance and testimony of witnesses and the pro
duction of documentary or other evidence 
from any place In the United States or any 
territory or possession thereof, the Common
wealth of Puerto Rico, or the District of 
Columbia, and

“ (B) take or order the taking of deposi
tions and order responses to written inter
rogatories.

Mr. H ARRIS (during the read in g). Mr. 
Chairman, I ask unanimous consent that 
the amendment be considered as read 
and pi::inted in the R ecord.

The CHAIRMAN. Is there objection to 
the request of the gentleman from  Vir
ginia?

There was no objection.
Mr. HARRIS. Mr. Chairman, I think 

this is also an im portant change to be 
made with regard to the subpena power 
that we give a Governm ent agency, and I 
think it touches upon many , other ac
tions which we have taken in the past 
with regard to subpena powers given to 
various Governm ent employees.

Mr. UDALL. Mr. Chairman, will the 
gentleman yield?

Mr. HARRIS. I  am happy to yield to 
the gentleman from  Arizona.

Mr. UDALL. Mr. Chairman, if the gen
tleman will save us 5 minutes by not 
explaining the amendment, I  am pre
pared to accept it.

Mr. HARRIS. Mr. Chairman, since I 
tried to explain the amendment to m em 
bers o f the committee and since my
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general policy relating to the Civil Serv
ice laws.

The power to make personnel policy 
Includes the power to Interpret the Jaws; 
to decide the policies for authorizing 
exceptions to certain laws; to make the 
policies which determine how job  appli
cants shall be ranked for employment 
consideration; to  take positions out o f 
the competitive service so they can be 
filled by poUtical cronies: and to set 
aside almost all civil service laws in 
demonstration projects that would affect 
many thousands o f individuals. The c it i - ' 
zens o f the United States'would have far 
greater confidence in l^ie wisdom and 
impartiality o f such policies if  they were 
made by a bipartisan body. This is, o f 
course, the primary reason for  having 
established the bipartisan Civil Service 
Commission in the first place.

The OfBce o f Personnel Management 
shall be guided by the policy prescribed 
by the Cwnmission in carrying out its 
functions specified in section 1003 o f my 
amendment. The Director o f OPM will 
be vested with the authority to recom 
m e n d ^  the P ^ id e n t  legislation under 
title 5; directing t^e preparation o f 
requests for  appropriations and the use 
and expenditure o f fim ds; the execution, 
administration, and enforcement o f the 
civil service rules and regulations of the 
President and the Commission and the 
statutes governing the civil service; and 
the investijgation o f matters pertaining 
to his fimctions.

The functioiis enumerated imder sec
tion 1003, however, shall not include any 
function which is either reserved to the

management lunction will be headed up 
by the director o f the OPM.

Now comes this amendment by the 
gentleman from  New York (Mr. Gil
man), which transfers the authority to 
make personnel policy and to manage 
that policy from  the President's person
nel manager, the Director o f OPM, to 
this three-headed judicial body.

It simply guts the authority o f the 
President's personnel policy adviser and 
places it in the hands o f an unrespon
sive personnel b<mrd.

That is exactly what we have been try
ing to get away from  in this bill.

Mr. Chairman, adoption o f this 
amendment would be a m ajor mistake, 
and I urge the rejection o f  the am end
ment.

The CHAIRMAN. The question is on 
the amendment offered by the gentle
man from  New York (Mr. Gilman) .

The amendment was rejected.
The CHAIRMAN. Are there further 

amendments to title n ?
AM END M ENT OFFEBED B Y  M B . HARRIS

Mr. HARRIS. Mr. Chairman. I offc^ 
an amendment.

The clerk read as follows:
Amendment offered b y  Mr. H a r r i s :  Page

151, strike out line 18 and all that follows 
down through Une 5 on page 152, and Insert 
In Ueu thereof the following:

**(a) (1) Any member of the Merit Systems 
Protection Board, the Special CSounsel, any 
administrative law' judge appointed by the 
Board under section 3105 of this title, and 
any employee of the Board de^gnated by 
the Board may administer oaths, ezamtne 
witnesses, and receive evidence.

“ (2) Any member of the Merit Systems 
Protection Board, the Special Counsel, and

chairm an apparently now understands 
the amendment, I  will give it  no further 
explanation and ask for  a vote.

Mr. DERW INSKI. Mr. Chairman, will 
the gentleman yield?

Mr. HARRIS. I am happy to yield to 
the gentleman from  Illinois.

Mr. DERW INSKI. Mr. Chairman, the 
gentleman from  Virginia (Mr. Harris) 
is now exploring his great success with 
respect to this amendment.

Perhaps we could have w  understand
ing whereby he would just hencefortfr 
offer amendments that are acceptable 
and would drop all o f those which are 
not acceptable. In  that case we could 
really move this afternoon.
. Mr. HARRIS. Mr. Chairman, I  say to 
my colleague that apparently that is 
basically the system we are operating 
under right now except fo r  the gentle
man from  Virginia, who has always been 
known as a man who fights for  principles, 
whether they are acceptable or not at the 
time.

Mr. DERWINSKI. I  am thinking more 
o f this great civil service reform  and o f 
the fact that down in  the gentleman’s 
noble heart, he knows we are pursuing 
the proper course for  our country.

The CHAIRMAN. The question is. on 
the amendment offered by the gentleman 
from  Virginia (Mr. Harris) .

The amendment was agreed to.
The CHAIRMAN. Are there other 

amendments?
AMKNDMEINTS O FFK RB) BY M R . CLAT

Mr. CLAY. Mr. Chairman, I  offer two 
amendments.

l l i e  Clerk read as foUowB:
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Amendments offered Torj Mr. C l a z :
On page 185, line 7, Insert tlie following 

after “ (42 UJ3.C. 2000e-16)/»: “the Equal 
' Pay Act of 1963 (29 U^.C- 206(d)) / ’.

On page 187, line 17, Insert after the word 
“followed” tlie following: except that In 
a case of discrimination brought under 42 
U.S.C. 2000e-16(c), 29 U.S.C, 633«(c), or 29 
U.S.C. 216 and 217, the proceeding shall be 
de novo.”.

Mr. CLAY. Mr. Chairman, I jisk  unan
imous consent that the amendments 
be considered en bloc.

Tlie CHAIRMAN. there Objection 
to the request o f the gentleman from  
Missouri?

' There was no objection.
Mr. CLAY. Mr. Chairman, these 

amendments are precisely the same as 
the two I  offered this morning which 
were accepted.

Mr. UDALL. Mr. Chairm an,. will the 
gentleman yield?

Mr. CLAY. I  yield to the gentleman 
from  Arizona.

Mr. UDALL. I  thank the gentleman 
fo r  yielding.

W e have studied these amendments, 
and they are acceptable. I urge that they 
be adopted.

Mr. CLAY. I  thank the gm tlem an. .
Mr. Chairman, I  yield bad i the re

mainder o f m y time.
The CHAIRMAN. The question is on 

the amendments offered by the gentle
man from^Missouri (Mr. Clay) .

The amendments were agreed to.
The CHAIRMAN. Are there other 

amendments to title n ?

Mr. CLAY. Mr. Chairman^ I  thank the 
gentleman. I yield back the remainder o f 
my time.

T he CHAIRMAN. The question is on 
the amendment offered by the gentleman 
from  Missouri (Mr. C l a y ) .  ^

The amendment was agreed to.
AMENDMENTS OFFKEED BY MR. BOLAND

Mr. BOLAND. Mr. Chairman, I  offer 
amendmaits.

The Clerk read as follow s:
Amendments offered by Mr. B o l a n d : On 

page 155, line 9, strike “information which” 
and insert in lieu thereof: “information, 
other than foreign intelligence or counter
intelligence information the disclosure of 
which is specifically prohibited by law or by 
executive order, which”.'

On page 159, after line 5, insert 4he fol
lowing new paragraph:

“ (9) In any case imder paragraph (c)(1)
(B) of this section involving foreign intelli
gence or counterintelligence'informatibn the 
disclosure of which is specifically prohibited 
by law or by executive order, or in any case 
in which the Special Counsel, in consulta- 
Uon with the head of an agency under para
graph (d) (3) of this section, determines that 
information involved is prohibited from dis
closure by law or by executive order requir
ing that information be kept secret in the 
interest of national defense or the conduct 
of foreign affairs, the Special Counsel shall 
transmit such Information to the Permanent 
Select Committee on Intelligence of the 
Ho\ise of Representatives and the Select 
Coromittee on Intelligence of the Senate.

On page 160, line 19, strike “paragraph.” 
and insert in lieu thereof: “paragraph, ex
cept that prior to Including any information 
in a public list, the Special Counsel shall 
consult with the head of the agency in

rule, regulation or any mismftnftgemftnt 
or abuse by an o f f ic e  or  em ployee o f  the 
Government. The jurisdiction is very 
wide and the purpose o f  this am endment 
is to  quarrel ^ t h  only one part o f  it.

I t  seems to  me that when matters in 
volving classified intelligence in form a
tion are involved, then the Special Coun- 
siel ought not to  be involved. T he various 
intelligence agencies presently have In 
spectors General. There is a Presiden- 
tially created Intelligence Oversight 
Board and in addition, there are the 
oversight committees o f  Congress, in
cluding the Permanent Select Committee 
on Intelligence, which have, and ought to  
exercise, jurisdiction in matters that in
volve improprieties but which* also con
cern intelligence inform ation.

Mr. Chairman, section 1206 o f the bill 
does exempt classified Informaticm from  
consideration by the Special Counsel in 
some circumstances. However, it does n o t . 
in others. T o  be specific, i f  there has 
been a disclosure o f  classified in form a
tion in  the newspapers or in  some other 
public form , then the Special Counsel is 
not* involved. If, however, disclosure by 
an employee or applicant has been to a 
specific Inspector General or, indeed, to 
the Special Counsel himself, then the 
Special Counsel m ay investigate.

Mr. Chairman, the Special Counsel 
may investigate the most sensitive kinds 
o f intelligence inform ation. Further, the 
bill requires that when the Special Coun
sel determines that there ought to  be an 
investigation, he should transmit that 
recom mendation to the head o f  the

8§
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AMENDMENT OFFERED BY MR, CLAY
Mr. CLAY. Mr. Chainyi^n, I  offer a 

fifth  amendment. I thought it  was com 
ing up under title m.

The Clerk read as follow s:
Amendment offered by Mr. C ĵay : On page

187, strike lines 7 through 13» and Insert 
the following in Ueu thereof:

“ (b) A petition to review a final order 
or decision of the Board shall be filed in the 
Court of Claims or a United States district 
court as provided in chapters 91 and 85, res
pectively, of title 28 except that cases of dis
crimination shall be filed under section 
717(c) of the Civil Rights Act of 1964 (42 
U.S.C. 2000e-16(c) under section. 15 of the 
Age Discrimination in Employment Act of 
1967 (29 U.S.C. 633a(c)). section 16(b) of the 
Fair Labor Standards Act of 1938, as 
amended (29 U.S.C. 216 and 217), as appli
cable. Notwithstanding ahy other provision 
of law, any petition for review must be filed 
within 30 days after the date the petitioner 
received notice of the final order or decision 
of the Board.”.

Mr. CLAY (during the read in g ). Mr. 
Chairman, I  ask unanimous cofnsent that 
the amendment be considered as reJcd 
and printed in  the Rbcord.

The CHAIRMAN. Is there objection to 
the requ ^ t o f the gentleman frc«n Mis
souri?

There was no objection.
Mr. UDALL. Mr. C^hairman, will the 

gentleman yield?
Mr. CLAY. I yield to the gentleman 

from  Arizona.
Mr. XJDAXiL. I thank the gentleman for 

yielding.
Mr. Chairman, this Is a  technical 

amendment which improves tb© bill and 
is acceptable.

volved to determine if any of the Informa
tion to be contained therein is prohibited 
from disclosure by law oj^by executive order 
requiring that Information be) kept secret 
in the Interest of national defense or the 
conduct of foreign affairs, in which case the 
information shall not be included in such a 
public list.”

On page 161, line 7, strike “title;” and in
sert in lieu thereof: “title, except that the 
Special Counsel shall make no investigation 
under this subsection o«-any withholding of 
foreign . InteUlgence or counterlnteUlgence 
information the disclosure of which is epe- 
cifically prohibited by law or by executive 
order.”

Mr. BOLAND (during the reading). 
Mr. Chairman, I ask unanimous consent 
that the amendments be considered as 
read and printed in the Record.

The CHAIRMAN. Is there objection 
to the T ru e s t o f the gentleman from 
Massachiisetts?

There was no objection.
Mr. BOLAND. Mr. Chairman, I ask 

unanimous consent that the amendments 
be considered en bloc.

The CHAIRMAN. Is there objection to 
the request o f the gentleman from  Mas
sachusetts?

There was no objection.
Mr. BOLAND. Mr. Chairman, as we 

all know, this byi creates a Special Coun
sel. The Special Counsel has the re
sponsibility and ttie authority to receive 
allegations, to investigate allegations and 
to assess any corrective action taken 
with regiird to allegations which are 
made to him. These allegations m ay be 
about prohibited personnel practices as 
defined by the biU, but they m ay also 
include any possible viloation o f  law,

agency involved and require'the head o f 
that agency to conduct an investigation 
about the allegation and submit a w rit
ten report to  him, the Special Counsel, 
and to the General Accoim ting Office. 
Further, the Special Counsel is required 
to publish a public list o f matters which 
have been referred to  the heads o f  agen
cies.

These provisions give m e pause. I can 
.understand very well the reasons which 
have convinced the com m ittee that 
there ought to be a Special Counsel to 
investigate the allegations o f whistle 
blowers. Indeed, that m ay be a very 
healthy thing to  have within a civil serv
ice system like our own. I think allega
tions o f impropriety, no matter by whom 
they are alleged to  have been com 
mitted, ought to be investigated. The 
question, o f course, is who is the proper 
authority to investigate them ? W hen 
national security inform ation is in 
volved, it is m y strong feeling, and that 
o f  the President and the intelligence 
agencies, as well, that the proper au
thorities to investigate these allegations 
are the Bispectors General which have 
be&i created in  the intelligence agencies.

These Inspectors General have the 
ability and the authority to investigate 
any impropriety brought to  their atten
tion and they are required by Executive 
order to bring any activities which t h ^  
deem indeed to  be im proper to  the a t
tention o f the Intelligence Oversight 
Board. This Board, which has been in 

' operation for  some years, has the duty 
o f  Investigating such matters and m ak
ing its recommendations to  the Presi

00
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dent. In addition, any actual or prob
able violations o f law must be brought 
to  the attention o f the Attorney GeneraL

Beyond this, the Permanent Select 
Committee on Intellifirence o f the House 
and the Select Committee on Intelligence 
o f the Senate are, and have been, ex
ercising continuing oversight ovct all 
intelligence agencies—with a particiilar 
emphasis on any improprieties or illegali
ties. These committees require and will 
receive imder these amendments reports 
detailing any possible improprieties or il
legalities from  the Special Counsel in 
those cases which he is p r e d u d ^  from  
Investigating. The committees will then 
conduct investigations o f their own.

Mr. Chairman, the intelligence 
agencies are already explicitly exempted 
from  the mandatory applicability of 
merit system principles established 4n 
ttitle I  o f this bill. As originally in 
troduced, this legislation limited the 
scope o f the Special Counsel’s authority 
to investigation of allegations o f pro
hibited i>ersonnel practices. In  expand
ing the authority o f the Special Counsel, 

"the committee has exempted in t^ g e n c e  
agencies in some respects, but not in 
others froin investigations conducted by 
the Special Coimsel. This s^ m s to me to 
be inconsistent with the exemptions 
foim d in  title I  and those partial exemp
tions contained in section 1206. It seems 
to me that this confusion ^  purpose is 
ill considered. I  believe the House should 
focus on the inconsistencies in  the bill 
ttod I  b ^ e v e  it diould agree to  delete 
intelligence agencies from  the coverage

recommendations without fear o f reprisal their jobs. 1 am certain that the M em -
can be very effective if they work within bers o f this House will recognize that the
the agencies and they themselves hold Senate Select Committee on  Intelligence,
very c l o s ^  the inform ation which they which has now been in operation fo r
gather in the pursuit o f their investi- some 2 ^  years, has done a fine jo b  in
gations.

Mr. Chairman, I  do not wish to impune 
the patriotism or the professional integ- 
rltjTof those who will occupy positions in 
the Office o f the Special CounseL I  feel 
very simply, howeyer, that there is dan
ger in  expanding access to classified in
telligence inform ation which can be o f 
the iQOst sensitive nature through the 
Office o f the Special Counsel. I do not feel 
that it was carefully considered. I  do not 
feel, nor do the responsible intelligence 
officials, that it provides for  the safe
guarding o f the kind o f inform ation that 
may be involved and finally, I  am con 
cerned about further discussion in  the 
public forum  about classified intelligence 
inform ation.

I  suggest that the best course at jttids 
point is to exempt from  the provisions o f 
this bill all intelligence inform ation ofs: 
any allegations \(iiich m ight involve such 
Information. This is the action which the 
Senate has taken, it is to me the most 
prudent course and at the same time, it 
does no violence to  the jurisdiction to 
the Special Counsel as recommended by 
the committee. He is still empowered to 
look into any and all allegations o f im 
proprieties or illegality except those 
which may involve intelligence inform a
tion.

I  should note to the members that I  
have drafted these amendments in such

considering many aspects o f the intelli
gence business. The Permanent Select 
Committee on  Intelligence, w hich I  
chair, has been in this business fo r  only 
a year. I  can report to  the Members o f 
^he House that we are doing as careful 
and as considered a job  o f oversight as 
we can. W e will continue to  do so. That, 
it  seems to me is the way to go. The pro
cedures o f  this bill are neither crafted 
for, nor were they carefully considered 
in  light of, the kind o f  sensitive intelli
gence inform ation that m ight be the 
subject o f allegations brought before the 
Special Counsel. I  therefore urge that 
such inform ation not com e within the 
jurisdiction o f this Special Counsel.

Mr. UDALL. Mr. Chairman, will the 
gentleman yield?

, Mr. BOLAND. I yield to the gentleman 
from  Arizonal 

Mr. UDALL. I thank the gentleman for  
yielding.

Mr. Chairman, I  have studied the 
amendments. W e modified them  a little 
bit foUowtng our discussion, so they are 
acceptable to us, and 1 am  told the ad 
ministration finds that they are accept
able as well.

Mr. BOLAND. I  thank the gentleman
from  Arizona. ____

M r; DERW INSKL Mr. Chairman, will 
the gentleman yield?
. Mr. BOLAND. I  am  very oleased to
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o f w h e th «
or not Intelligence inform ation would be

was a  Us)lc n ot covered In 
fore the Committee on Post 
CivU Service. Admiral Turner, t^e 1 ^ « -  
tor o f Central mteUlgwice, and other In
telligence officials did not have on  o ^  
portunlty to testify on  this matter. 
m d ers ta n d ^ ly , are v W  « ® ® e m ^  
about its application. T ^ y _  are c r o -  
cem ed  not because they wWh to avoid

ties but slmiily because they to
assure the iO)solute
InviolabUity of the k l ^  of
tion that may be Involved In such to
vestlgations. They fed, as do I, ^ t
current Investigatory
the Inspector Oeneral. the
O veislght Board and most p a r t t c j^ ly
the congressional oversl^t eraamttt^.
are more than adequate to  perform  the

* ^ e  classic rule of intelllgenw Is that 
the fewer people k n o ^  T f®

T hat Is why the two to t ^ g e n c e  
mlttees are as careful as t l ^  « « In toe  
selection and green in g  o f their 
and in the piw ieduresjiildw  which they

Mr. Chalnnan.„.«he ^  o f 
responsiWe congressional o v o s ig h t can  
b e 'd o n e  unde^ ttoese. c ircu m sta n ce  
W ltiito the Intdllgence agen<des. jr a t c h -  
dog instlttttlons like m ^ e c to re  CfenerHl 
w ho'have Independent 
f  (nm their Investigations and make m elr

a way as to  exclude only
toformatton. I should also “ ®t« the
amendments would have
TireventlnK classified ixifoniiatlon from
^ i g  disclosed in  the public list w h i c ^
also referred to  within
nally, the amendments m ^e *
ing ̂ ange to that part rf
wMch refers to other authorities of the

amendments make
clear that where the
authority under the ^ ,iS 5 ty
mation Act. it preswv® 
currentty exwcised by the C i^  
Com mis^on. This last change, Mr. C h ^ - 
mftTi, in my tmderstanding, J“ ^ ^ y 
fies the intent of this legistatlon 
not inconsistent with the In ^ t  ot ttie 
committee in offering this b ^

Mr. Chairman, let m e just cloM  wjtti 
this assurance to  iiie  M em bera.y^e te -  
tent o f these amendmente is tiot t o ^ ^  
du d e  tiie raising o f complaints or a U ^  
tlons about improprieties « r  Ul^allttra 
within our Intelligence co&munlty. 
not to prevent s u ch  allegattons r e a c h ^  
the surfafce. Rather. It *® 
sure that they are«»>“ s‘der^TOdCT 
cedures which have b e e n ^ o p t^  to 1̂ -  
dle such allegations. These p r o c ^ i ^  
can also safeguard any sensitiw , classi- 
fled Intelligence inform ation w ^ ^  ^ y  
tio the subject or sw ndiow  Involved ^ t h . 
such allegations.

It seems to me the best coury to ex- 
onpt the totdllgenc^m slw  ^ m .^  
authorities of toe
seems to me.toat no case has b ^  m ^e 
that, the :&ispeetora Genferal 
telligence Oversdghf Board are not doiiig

to my friaad. the g«»tleman from

” ^!deR W IN SK 1. I toank toe gentie-
m an for  yielding. /

Axiything that is acceptable to the ad 
m inistration is acceptable to  iw.

T he CHAIRMAN. The question is on  
the amendments offered by  the g e n t ly  
m an  from  Massachusetts (M r. JBoland) . 

T he amendments were agreed to.
a m s h d i o e n t s  o p f * r * d  b y  m » .  x s v i t a s  

M r. I^EVTTAS. Mr. Chairman, I  offer 
amendments.

The Clerk read as follows:
AmendmentB offered by ^

page 168, strike Une 13 and Insert: em-
u ^ o 'n  whKSh SlMai Jndude, but

limited to condnc* that 
a pattern ot reourrtng dlBoourtesy to toe pu^  
lie Including dtocourteous ^nduct oo^  
flrtned by an Immediate supervJsor’B report 
^ „ r  wch tostances wlthltt any one year 
period and any otHer pattern of discourteous

strike Unes » and 10 and in- 
■ A rt* “ P V u r t e o n  d A y s  o r  I c b s  f o r  s u c i i  c a u s e  
a s  wm  p r o m o t e  t h e  e f f l d e n c y  at t t o  
including conduct that demonstrates a p ^  
tern of reBwrliig djscourteey t o  
i n c l u d i n e  d J s c o u r t e o u s  c o n d u c t  < » n f i n n e d  toy 
a n  I m m e d i a t e  s u p c r T t o o r 's  r e p o r t  o f  t o u r  s u c l i  
i n s t a n c e s  w i t h i n  a n y  o n e  y e a r  p e r i o d  a n d  a n y  
e t h e r  p a t t e r n  o f  d l s e o u r t e o u a  c o n d u c t .  .

On page 179, strike Mnes 10 and 11 and 
insert: “by this sub<fliapter against ^  em- 
Tdoyee for such cause as wm promote the e^ 
fidency of the service, including for conduct 

that demonstrates a pattern of recur
ring discourtesy to the public. Including dis- 
coiffteous conduct conflrmed by ah Imme
diate 8upet7lsar*s report o f 
stances within any one year perlod^d jmy 
other pattern of discourteous conduct. .
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Mr. LEVTTAS (during the reading). 

Mr. Chairman, first, I  ask  unanimous 
consent that the two other substantially 
identical am endm ent to  title n  be con - 
siciered as read, printed in the R ecord, 
and that all the amendments be con 
sidered en bloc.

The CHAIRMAN. Is there objection to 
the request o f the gentleman from  
Georgia?

I^ ere  was no objection. 
ytr, LEVTTAS. Mr. Chainnan, first o f 

all, I  would like to take this opportu^ty 
to state that I  consider this legislation 
not only to be the centerpiece o f the 
President’s reorganization program, but I  
consider it to be an extremely important 
and long overdue reform  in government 
&nd improvement in the civil service. It 
is this bureaucracy that deals directly 
with the people, that implements the pol-

September 11, 1978
ness and discourtesy creates m ore lirob- 
lems fo r  our Government and fo r  the 
civil service, perhaps, than some o f the 
large decisions we so frequently hear 
about.

W hat tills amendment does Is this: it 
defines as “ unacceptable performiance” 
in the aw>ropriate section o f title n  so 
that the definition o f “ unacceptable per- 
fonnance”  includes a pattern o f  re
curring discourtesty to the public. IM s  
definition would give a very clear m an
date to  the rulemakers and administra
tors that this is im portantto the Ameri
can people and to this Congress to  elim
inate unprovoked discourtesy by fed 
eral employees. I  think it will do a great 
deal to remove some o f the problems 
which the few  bod applies in  the barrel 
create for others and will do more to 
make those good, dedicated public------— uiiuoc guuu, aeoicai^ea puonc

icies or the administration and o f this servants recognize that there are Deonle
Congress, and unless the civil service is 
the proper too l which it should be to e f
fectively carry out these purposes, tiien 
we^not only frustrate the poUcies o f our 
Government, but we generate the type o f 
public cynicism and disrepute o f G ov
ernment that frequently has been true 
in the past. That attitude nndermines 
the effectiveness o f the decisions made 
by the administration and by this Con
gress. That attitude is cause o f lack o f 
confidence in our Government and is the 
cause o f lack o f respect for  our G ovem - 
ment by the people of the United States.

Mr. Chairman, I want to  commend the 
the chairman o f the sul^ommittee, as 
weU as the ranking minority Member,

in  Government who stand behind th «n .
Mr. UDALL. Mr. Chairman, will the 

gentleman yield?
Mr. LEVTTAS. I  yield to the gentleman 

from  Arizona.
.Mr. UDALL. Mr. Chairman, I  have not 

seen the amendments until a mom ent 
ago. I f the gentleman is going to make a 
record that the Congress is going to say 
that discourteous treatment to the pub
lic involving, a pattern o f  repeated in 
stances could be a ground fo r  discipline, 
I  do not see how anyone could quarrel 
with that.

I  can see how it can be used mischie
vously by supervisors if  we are not care
ful with the way it is administered.

TITLE m —STAFFING
VOLT7NTEEB SERVICES

Sec. 301. (a) Chapter 31 of title 5, United 
States Qode, is amended by adding at the end 
thereof the foUowlng new section:
*‘§3111. Acceptance of volunteer service 

**(a) For the purpose of this section, ‘stu
dent’ means an Individual who Is enrolled, 
not less than half-time. In a high school, 
trade school, technical or vocational insti
tute, junior college, college, university, or 
comparable recognized educational institu
tion. An individual ,who is a student is 
deemed not to have ceased to be a student 
during an Inrterim between school years >lf 
the interim Is not more than 5 months and,if 
the Individual i^owa to the satisfaction of 
the Office of Personnel Managemen/t that the 
individual has a bona fide intention of con
tinuing to  pursue a course of study or train
ing in the same or different educational in
stitution during the school semesfter (or 
other period into which the school year is 
divided) immediately after the interim;

“ (b) Notwithstanding section 3679(b) of 
the Revised Statuites (31 U.S.C..665(b)), the 
head of an agency may accept, subject to 
regulations issued by the Office of Personnel 
Management, voluntary service for the 
United States if the service—

“ (1) is performed by a student, with the 
permi^lon of the Institution at which the 
student is enroUed. part of an agency pro
gram established for the pvirpose of provid
ing educational experiences for students;

“ (2) is to be uncompensated; and 
“ (3) would not, imder the facts and cir- 

cuxr^tances involved, be performed by an 
employee in the absence of voluntary service 
under this section.

“ ( c )  A n y  s t u d e n t  w h o  p r o v i d e s  v o l u n t a r y  
S C T v ice  u n d e r  s u b s e c t i o n  ( b )  o f  t h i s  s e c t i o n '  
s h a U  n o t  b e  c o n s i d e r e d  a  F e d e r a l  e m p l o y e e
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fo r  the truly outstanding way in  which 
they have- handled a most difficult bill.

The overwhelming number o f  em 
ployees o f  the Federal Government are 
loyaI» hard-working, dedicated people, 
who seek to serve the public and, indeed, 
they are public servants in the best sense 
o f  the term. There are some few, how
ever, and they are very few, indeed, who 
do not realize they are servants o f the 
public. As a result, they do not act to
ward the public in  encounters with them 
as public servants should. T oo often they 
treat citizens with unconcern, arrogance, 
slowness, callousness, and plain rudeness. 
In  short, they treat the public with 
discourtesy.

The amendments which I  offer would 
make it very clear that under the new 
procedures relating to the civil serv ice . 
and accountability, where there are pro
visions m ^ e  for  perform ance appraisal, 
where there are provisions made for dis
ciplining employees who fail to meet 
those standards, that one o f the specific 
matters which shall be taken into ac- 
coim t is the question o f  discourtesy to the 
public, discoTirtesy by public servants to 
the public they should be servhig.

Som e may say, “ Well, this is so trivial, 
this is such an unimportant item when 
we are dealing with aU these great de
cisions, why should we be troubled by 
something like rudeness or discourtesy?”

Well, I  suggest that m ost Americans, 
the millions and millions o f Americans 
who have to deal with public servants, 
deal with them <m ft one to  one basis. 
The frustration and the anger and me 
em barr^sm ent that result from  rude-

There is nothing in the Senate bill on 
this, but we san take a look at it in the 
conference. „  .

Mr. Chairman, I  personally think it  is 
a good idea fo r  the Congress to  go on  
record in support o f this basic principle.

Mr. LEVITAS. Mr. Chairman, I  thank 
the gentleman, and I  want to  say I  
it would do a great deal to stren ^ h en  
the civil seryice reform  and the public s 
regard fo r  public employees.

IVIr. DERW INSKI. Mr. Chairman, will 
the gentleman yield? 

lylr. LEVTTAS. I  yield to the gentleman
from  Illinois. ‘  -

Mr. DERW INSKI. Mr. Chairman, I  
w i^  to go beyond the immediate lan
guage o f the gentleman’s amendments 
and point out that those o f  us on the 
committee who worked hard to p r ^ u c e  
this bill appreciate the kind o f  interest 
and support and understanding we are
getting on tiie floor. ^ t ho.

•nii;5 is a complex measure, aiul I ^  
Ueve all the Mwnbers a p p i ^ t e  t ^  
fact it is the public, who 
served if  we write a  good bill on the
floor this afternoon. __

Mr. Chairman, I  thank the gentteman 
from  Georgia (Mr. IiEVITas) fo r  offering 
his amendment.

T he CHAIRMAN pro tempore (Mr. 
Bolling) . The q u e ^ o n  is on the am end- 
mMits offered by the gentleman from  
Georgia (Mr. L e v tta s ) .

The amendments were agreed to. . 
The CHAIRMAN pro tempore. Are 

there other amendments to  title n ?
I f  not, the Clerk will read.
The Clerk read as follows:

for any piarpose otHer than for purposes of 
oS a^ r S lT f tbis title (relating to 
satlon for injury) and 
2680 of title 28 (relating to tort ^ lai^ ) • •

(b) The aniaysls for (ShaptCT 31 of ®» 
United States Code, is amended by adding 
at tbe end thereof the foUowing new item: 
«3111. Acceptance of volunteer service.” . 
d e f i n i t i o n s  b i x a t in o  t o  p e e p e r e n c b  e u g i b l e s  

Sec. 802. Section 2108 of title 5, United 
States CJode, is amended—

(1) by striking out “and” at the end of
ii^rtlng in par%gr^h (3) a f ^  

“means” the f(dlowing: except as provided 
in paragraph (4) of this section” ;

(8) by striking out the period at the end 
of paragraph (3) and inserting in lieu there
of a semicolon; and

(4) by adding at the end thereof the fol
lowing new paragraphs;  ̂  ̂ a.“ (4) except for the purposes of chapters 
43 and 75 of this title, ^preference eligible* 
does not include a retired member of the 
armed forces unless—

“ (A) the individual is a disabled veteran;
o r “ (B) the individual retired below the rank 
of major or its equivcaent; and

“ (5) ‘retired member o f the armed forces* 
means a member or former member of the 
armed forces who is entitled, under statute, 
to retired, retirement, or retainer pay on 
account of service as a member.” .
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Mr. UDALL (during the reading). Mr. 
Chairman, I ask unanimous consent that 
title in be considere(^ as read, printed in 
the R ecord, and o p ^  to  amendment at 
any point.

H ie  CHAIRMAN pro teihpore. Is there 
(Ejection to  the request o f the gentle
man from  Arizona?

There was no objection. 
a m e n d m e n t s  o it o e e d  b t  m b . s o l a b z

*Mr.' SOLARZ. Mr. Chairman, I  offer 
amendments.
-  The Clerk read tus follows:

Amendments offered by Mr. Solars Page 
209, insert after line 12 the following new 
section:
COMPENSATORY TIME OFF FOB BELIGIOTTS OBSERV

ANCES
Sec. 313. (a) Bubchapter V of chapter 66

' Mr. Chairman, I  ask unanimous consent 
that the amendments be considered as 
read, printed in the R ecord, and con 
sidered en bloc.

The CHAIRMAN pro tempore. Is there 
objection to the reqeust o f  the gentle
man from  New York?

There was no objection.
Ml*. SOLARZ. Mr. Chairman, these 

amendments have the support. I  believe, 
o f the m ajority and the m inority m an
agers o f the biU. I  know they have the 
support o f the administration and o f M  
the relevant Federal employee’ unions.

These are in fa ct amendments which 
were adopted by voice vote a few months 
ago on the floor o f the House when I  
offered them as amendments to the flex
time bill. The only reason I  am offering 
them now is that, in spite o f  the fact the 
flextime bill to which these amendments 
wet-e attached was reported out o f both 
the Conmiittee on Governm ent Opera
tions and the Hiunan Resources Com
mittee in the Senate, it now appears that 
legislation is caught up in a parlia
mentary and political tangle, and even 
though there is no objection to it in the 
Senate, the bill may not actually com e 
up for  a vote on the floor o f the other 
body.

These amendments, in brief. Would 
provide that any Federal employee who 
is obligated to take time off from  work 
fo r  religious reasons will be permitted 
to  make up for it  by working overtime 
on a voluntjBuy basis without having to 
be paid at the overtime rate in the proc
ess. Under existing law. Federal em ploy-

hours as com pensation fo r  the time taken 
to  practice religious beliefs.

Mr. Chairman, I  urge m y colleagues 
to  support these w orthy amendments.

Mr. UDALL. Mr. Chairman, will the 
gentleman yield ? ■ v

Mr. SOLARZ. I  yield to the gentle
man from  Arizona.

Mr. UDALL. Mr. Chairman, I  thank 
the gentleman for  his leadership on this 
matter, and I  support the amendments.

Mr.^DERWINSKI. Mr. Chairman, wiU 
the gentleman yield?

Mr. SOIIa r z . I  yield to  the gentleman 
from  Illinois.

Mr. DERW INSKI. Mr. Chairman, I am 
pleased to support the gentleman’s 
amendments.

Mr. Chairman, I  would like to com 
m end the gentleman from  New York 
(Mr. SoLARz) on his am endment and^ i  
reemphasize that it has been carefully 
d r^ te d  to  avoid any constitutional prob
lems. This was the principal concern o f 
the Civil Service Ccmimission. Therefore, 
this is a practical amendment which 
meets the interest o f  those individuals 
who do have such religious beliefs and 
who otherwise have been faced with com 
plications.

This amendment was unanimously ap
proved earlier by the House in passing 
HJR. 7814, the flexitime bill.

The CHAIRMAN pro tempore. The 
question is on the amendments offered 
bye the gentleman from  New Y ork  (M r 
SOLARZ)'.

The amendments were agreed to.
AM ENDM ENTS OFFERED BT MR. S A N I.E T
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of i^tle 6, United States Code, Is amended by 
Adding at the end thereof the following new section:
“6560a. Compensatory time ott for religious 

, observances
**(a) Not later than 30 days after the date 

of the ^hactment of this section, the Office 
of Personnel Management shall prescribe reg
ulations providing for work schedules under 
which an employee whose personal religious 
beliefs require the abstention from work dur- 

^ Ing certain peripds of time„^may elect to en
gage in overtime work for time lost for meet
ing those religious requirements. Any em
ployee who so elects such overtime work 
shall be granted equah compensatory time off 
from his scheduled tour of duty (in lieu of 
overtime pay) for such reUgious rewons. not
withstanding any other provision of law. .

“ (b) In the case of any agency described 
toTObpar^phs (C) through (O) of secflon 
o541(l) of this title, the head of such agen
cy (in Ueu of the Office) shall prescribe the 
regulations referred to in subsection (a) of this section. ' '

“ (c) Regulations under this section may 
provide for such exceptions as may be neces- 
swTT to efficiently carry out the mission of 
the agency or agencies involved.”.

(b) The ai^alysis- ôr chi^ter 56 of title 6, 
^  amended by adding 

relating to section 6550 thefollowing:
“5B60a. Ciompensatory time off for religious 

Observances.*'.
Page- 209, line 14, strike out “318.** and 

Insert In lieu thereof **814.»*.
Page 129, in the table of contents, strike 

Item ̂ relating to section 813 and 
^Insert in lieu thereof the fouowiuig:

Sec. 818. Compensatory time off for relirious 
observances, 

fiec. 814. Effective date.
Mr, SOLABZ , (during the reading).

ees who are obligated to take time 6ft 
for  religious reasons must either make 
up for  that time through a reduction in  
leave tim6, thereby significantly reduc
ing the amount o f time they have to 
spend with their families, or through a 
reduction in pay.

Mr. Chairman, I  would submit that 
current law in effect penalizes Federal 
employees who choose to adhere to the 
dictates o f  their religion. This am end- 
ment, on the other hand, would make it 
possible for  all Federal employees to ob
serve the tenants o f their religion with
out being penalized for it in the process. 
And that, I  would submit, is what Amer
ica is all about.

Mr. GILMAN. Mr. Chairman, will the 
gentleman yield?
. Mr. SOLARZ. I  yield to my friend, the 

gentleman from  New York.
Mr. GILMAN. Mr. Chiarman, i  thn.nir 

the gentleman for  yielding.
Mr. Chairman, I  want to commend 

the gentleman from  New York (Mr. 
^L A «z) fo r  having focused attention on 
this problem at recent hearings in New 
York City which were conducted by the 
gentlewoman from  M aryland (M3rs. 
Spellman) and her Subcommittee, on 
Compensation and Employee B e n ^ ts , 
during wliich hearings we found an obvi
ous need for  legislation o f  this nature 
to assist those who wish to pursue their 
religious observance.

This amendment provides Federal ^ n -  
ployees the opportunity to take time oft 
fo r  religious observance while at the 
same time enabling^ those Federal em
ployees who make such an electicm an 
opportunity to  opt to  work additi(mal

Mr. HANLEY. Mr. Chairman, I  offer 
amendments.

The Clerk read as follow s:
Amendments offered by Mr. Haklet:
Page 190, line 8, strike out **Section 2108** 

and Insert in lieu thereof ‘‘Effective begin
ning October 1, 1980, section 2108’*.

Page 192, strike out line 3 and ail that fol
lows down through page 195, Une 9.

Page 196, after line 9, insert the follow^ 
Ing section heading: ^

“ a p p o i n t m e n t s ” .
Page 195, Une 10, strike out “ (g)** and In- 

eert “Sec. 304.** in lieu thereof.
Page 196, strike out line 11 and all that 

follows down through line 5 on page 199.
Page 199, Une 7, strike out “306** and In

sert In Ueu thereof “305".
Page 200, line 10, strike out “307** and in

sert in lieu thereof “306**.
Page 200, line 13, strike out “308** and In- 

sert in Ueu thereof “807**.
Page 200, line 23, strike out “309** and in

sert in Ueu thereof “308**.
Page 201, line 19. strike out<“810** and In

sert ,“309*̂  in Ueu thereof.
Page 203, line 8, strike out “311*̂  in. 

sert “310** in lieu thereof. ' /
Page 206, line 5; strike out "812** and In- 

aett “811** in Ueu th»eof.
Page 209, strike out line 18 and aU 

follows down throiigh line 20.
Conform the table of contents aoccmllngiy. 
Mr. HANLEV (during the reading]|. 

CThairman, I  ask unanimous consent 
that the am ^ d m en ts be ccaisidered as 
read and printed in the R e6or]>, and that 
they be considered en  bloc.

Ttie CHAIRM AN pro tempore. Is there 
^jecti<Hi to  th e request o f the gentleman 
from  New York?

/n ie re  Ivas no objecticm.
£Mr. HANLEY addressed the C om eiit-
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tee. His remarks will appear hereaftM* 
in the Extensions o f  Remarks.}

Mr. GILMAN. Mr. Chairman^ I  move 
to strike the requisite number o f words.

Mr. Chairman. I  rise in support o f  the 
9,mendments c^ered by the gentleman 
from  New York (Mr. Hanley) and io 
commend him  for  his leadership on this

(Mr. GILMAN asked and was given 
permission to revise and extend his re
marks.)

Mr. GILMAN. Mr. Chairman, I  do not 
intend to repeat today the same argu
ments that I  put forward earlier on be
half o f  my colleague’s amendment when 
It was first considered by the Post Office 
and Civil Service Committee. N or do I  
Intend to restate my views on veterans 
preference which were expressed in the 
committee report ^com pan ying  H Jl. 
11280.

Under existing law, a veteran (which 
generally means an honoraldy discharged 
individual who has served in the Armed 
Forces on active duty during a period of 
war or armed conflict^ or in  an area for 
which a campaign badge is authorized, 
or for  a period exceeding 180 days any 
part o f which occurred between Janu
ary 31, 1955, and October 31, 1976, and 
in  certain cases the ^ ou se  or mother o f 
such a person) is entitled to  appoint
ment and retention preference in the 
competitive service. Preference is given 
by adding 5 points to the passing score 
o f an applicant entitled to pre fer^ ce . 
but an applicant who is disabled on  ac- 
coim t of his military service received 10

disabilfty incurred as a direct result o f 
armed com bat wUl continue to have full 
p^eferwice. Others retired will have no 
preference, as is the case under existing 
law, 5 U.S.C. 3 5 0 1 (a )(3 )(A ). All other 
individuals entitled to retention pref
erence will have retention preference 
for  a period o f 8 years following theJlr 
separation from  the m ilitary service.

Permit me, however, to summarize the 
arguments^ set forth  in behalf o f this 
amendment that were circulated to you 
in my “ Dear Colleague”  letter o f August
11,1978.

Pirst. The Schroeder amendment does 
not aid Vietnam-era veterans seeking 
Federal employment.

The administration would have you be
lieve that their amendment to title IIX 
would mean a substantial gain in Fed
eral employment for .the Vietnam-era 
veteiuns. Regrettably, that will not be 
the consequence o f the committee's 
action.

It is contended that Vietnam -era vet
erans would benefit from  the Schroeder 
compromise amendment because it would 
limit the use o f veterans* preference for  
nondisabled veterans to 15 years fo l
lowing discharge or upon appointment to 
a permanent civil seryice position, 
whichever occurs first. This would, o f 
course, lead you to believe that the num
ber o f older veterans competing for  jobs 
against younger veterans would be di
minished, thereby affording the more 
youthful veterans less competition, and 
correspondingly, more employment. 
Again, this is not correct.

that veterans’ preference has hurt 
neither the prom otion system nor the 
quality o f the civil service. W hat faults 
that do exist in  the civil service are in
herently the problem o f the system itself 
and the way it is being administered and 
cannot be laid at the doorstep o f prefer
ence eligibility rights.

Third. Veterans* preference does not 
apply to promotions.

Under existing civil service law, dis
abled and nondisabled veterans receive 
preference in  examination, appointment, 
and retention. In  examination, nondis
abled veterans have 5 credit points and 
disabled veterans have 10 credit points 
added to their passing scores. It should 
be noted that veterans must have re
corded a passing grade before any credit 
points are added. Veterans, as with other 
nonveterans taking civil service exami
nations, must qualify first. After ap
pointment, veterans may not utilize pref- 
erance eligibility rights to advance their 
grades except in limited circumstances 
where there is a transfer to another job  
series. ~

Fqurth. Retention preference for  vet
erans is not absolute.

Mr. Arch S. Ramsay, D irector o f the 
C?ivil Service Commission’s Bureau of 
Recruiting and Examining testified be
fore the Committee on  Post Office and 
Civil Service, earlier in 1977 and said:
, In retention, veterans bave the right to be 

retained over competing nonveterans in a 
reduction in force. Retention standing under 
the law is biased on four factors: type of ap
pointment, veterans preference, performance, 
ratings and lengtb of service. Although, this
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points, an^ an applicant who is disabled 
and is receiving compensation from  the 
Veterans' Administration because o f 
such a disability is entitled to 10 points 
and automatically rinses to the top o f the 
civil service registet o f eligibles. A pref
erence eligible may not be passed over to 
select a nonpreference eligible unless the 
d v U  Service Commission approves the 
appointment. For retention purposes, all 
preference eligibles are retained within 
their competitive group during a reduc
tion in force until all nonpreference eli
gibles have been displaced.

*nie committee has amended the bill 
to  m odify veterans' preference in the 
following manner:

In the case o f any individual who is 
retired from  the Armed Forces on ac
count o f physical disability, no change 
is existing law is proposed. These in 
dividuals will continue to enjoy lifetime 
veterans’ preference for both appoint
ment and retention.

In the case of an individual retired at 
the rank o f m ajor or its equivalent ex
cept a disabled veteran, appointment 
preference fo r  a period o f 3 years follow 
ing his separation from  the military 
service.

In all other cases, individuals who un
der current law have preference on ac- 
coim t o f military service, will have ap
pointm ent preference for a period o f 15 
years following separation from the mili
tary service or until appointed to a per
manent position in the civil service, 
whichever occurs first.

For retention purposes in reductions 
in force, individuals retired for physical

I'lrst, veterans o f prior conflicts, the 
yoimgest now being in his early forties, 
would have already exercised their pref
erence eligibility rights, at least those 
Intending to do so, and having success
fully sought Federal employment,, may 
not utilize preference eligibility rights to 
advance their civil service status except 
fo r  transfers into a different job  series. 
Second, nondisabled veterans whose serv
ice commenced on or after October 15, 
1970, are not entitled to five-point civil 
service preference, in accordance with 
the provisions o f Public Law 94-502, the 
Veterans Education and Employment 
Act o f  1976. Thus, Vietnam-era veterans 
will still be competing fo r  entry level 
positions in the Federal Government 
against other Vietnam-era veterans and 
nothing done by this committee will 
change that. There will still be too few 
jobs available fo r  the number o f veterans 
applying for  them.

Second. Veterans preference has far 
less impact on the employment o f non
veteran minorities and women in the 
Federal Government than the C ^ te r  ad
ministration would have the public—  
and Members o f Congress— believe.

W ith few  exceptions, the witnesses ap
pearing before our committee have ar
gued for the retention o f veterans' pref
erence, and those who did not, failed to 
produce any statistical material or to 
demonstrate convincingly that prefer
ence eligibility discriminates again^  
women or minorities. In  fact, the m inor
ity groups that have testified before our 
committee pleaded tor the retention o f 
veterans* iweference.

W hat we have learned, howev«*, is

gives veterans a significant advantage. It Is 
not absolute. For example, in fiscal year, 1970,
1800 veterans were separated in Reduction in 
Force aptloM versus 3,000 nonyeterans. An 
equal number of veterans and nonveterans' 
(approximately 4,500) were also reduced in 
^ a d e . ^

Fifth. Another matter that should be 
put into perspective is how veterans are 
distributed within the Federal Govern
ment, for  to say that ' ‘veterans comprise 
50 percent o f  the Federal Service”  may 
give the impression that that ratio holds 
true “ across the board.”  In fact, more 
than 75 percent o f the veterans in Fed
eral service are employed by three agen
cies: The Departm ent o f Defense, the 
U.S. Postal Service, and the Veterans' 
Administratton. Veterans thus account 
for  only 37 percent o f the Federal jobs 
outside those three agencies. That Is a 
significant figure, but it is considerably 
lower than the ratio o f veterani in the 
fu ll-tim e national work force.

Sixth. The danger to  veterans'^ prefer
ence eligibility rights posed-by the ad
ministration's amendment is further 
compounded when we consider that vet
erans' preference and the system imder 
which those scoring highest on  exam i
nations are to be appointed is today 
widely evaded. The agencies disregard 
the registers, job  descriptions are rewrit
ten, veterans are passed over, and those 
jobs supposed to be reserved for vet
erans under section 3310 o f  title V as 
guards, elevator operators, messengers, 
and custodians have yigan the whole been 
contracted out.

Seventh. It has been the traditional 
philosophy in this country, that those ,
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who were ordered to serve their N ation, th p ir 'preferrace  fo r  other ^ a t e  Jobs 
in the Armed Forces in time o f war dropped significantly.
should be preferred to  serve their Nation 
in a civilian capacity when qualified. R e
moval of this preference is a matter that 
goes beyond any question o f “ flexibility,”  
greater emplpjrment o f other groups, or 
like concerns. It is really a question o f 
whether this is a country that feels free, 
in time of national emergency, to  call 
upon it§ very best to  serve in its Armed 
Forces and face death, injury, disrup
tion of normal life, and all the other 
conditions of that service, and after 
service to  their coimtry, to  then discard 
them as veterans, to announce they must 
compete “ as equals”  against all nonyet- 
erans, except for such nonveterans as 
may be given preference in recruiting, 
examination, and selection.

Accordingly, I  urge your support for  
the Hanley amendnient.

PERFECTING AMENDMENT OFFERED BY ISR, 
BONIOR

Mr. BONIOR. Mr. Chairman, I  offer 
a perfecting amendment.

The Clerk read as follows:
Perfecting* amendment offered by Mr. 

B o n i o r : Page 192, after<‘ (A)” insert/**(i)” .
Page 192, line 17, after **armed forces, or” 

Insert “ (ii) if later, December 31, 1986, but 
 ̂ only if the indtvidual’s service in the armed 
forces on or after August 5, 1964, is the basis 
for awarding the Vietnam Service Medal or 
the Armed Forces Expeditionary Medal for 

\ Vietnam; or”.
,M r . BONIOR (during the reading). 

Mr. Chairman, I  ask unanimous consent 
that the amendment be considered as 
read' and printed in the R e c o r d .

Second, many early Vietnain veterans 
may have put off a decision on whiether 
or not to enter the civU service. Under 
the bill’s current provisions, some would 
have as few as 2 years to use their 
preference.

W ith my amendment, all Vietnam 
theater vetejrans have a minimum ofr 1 
years preference.

Further, the W IC , o f which I  am a 
member, is attempting to.obtain  an ex
tension o f the delimiting date for  the 
G I bill education benefits of those whose 
benefits may have expired before the 
large increases o f late 1913 made them 
viable. This amendment would assure 
those veterans their 4 years o f college, 
or other training, with time remaining to  
use their preference.

Mr. Chairman, I  commend the chair
man o f the Veterans Affairs Committee, 
Mr. R oberts, and his predecessor, Mr. 
Teague, and members o f the Veterans* 
Affairs Committee for  the fine work they 
have done in providing for  our older vet
erans. This country does owe a special 
debt to its veterans and theirs is a system 
without equal in  the Western world. But 
it is also a system that has not met the 
needs o f the Vietnam veteran.

Time and again, Vietnam veterans 
have told us “ all we want is what our 
father had.” Specifically, what was it 
that their fathers had.

They were given a veterans preference 
in  which they alone participated.

They were given Veterans Home Adr 
ministration loans much more consistent

normal activities without having any special 
consideration shown to t îem.
. Yet, some o f our older vets have had 

the use o f their preference fo r  over 30 
years. Today J out of 2 Federal employees 
is a veteran, but only 1 out o f  10 is a 
Vietnam -era veteran.

Although the m illion Vietnam -era 
veterans are nearly one-th ird o f the 30 
million total veterans Vietnam era vet
erans hold only 18 percent o f the Federal 
jobs held by veterans in  the civilian work 
force. This is not because Vietnam era 
veterans do not want Federal jobs, but 
because even with preference they can
not compete with the more experienced, 
older veteran who also enjoys lifetime 
preference.

A  look at the Federal new hires illus
trates the difficulties younger veterans 
have in competing for  jobs. In  1977, 
;there were 448,000 new hires in  the Fed
eral Government, o f  which 151,000 were 
veteran new hires. O f these, 47 percent 
were pre-Vietnam era career military, 11 
percent veterans. Thus, out o f 151,000 
veterans hired, only 57,000 o^ these vet
erans were Vietiiam -era veterans.

Further, a  significant number o f older 
veterans exercise their preference more 
than once further limiting the oppor
tunities- fo r  younger veterans, existing 
provisions permit unlimited use o f vet
erans preference. A  broad CivU Service 
Commission survey foim d that 23.2 per
cent o f -8,500 veterans on registers were 
current o r .fo rm e r  Federal employees. 
This survey drew upon three Federal re
gions and the Washington area.
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The CHAIRMAN. Is there o b j^ io n  to 
the request of the gentleman from  
M ichigan?

(By unanimous consent, Mr. Bonior 
was allowed to proceed for an additional 
3 minutes.)

The CHAIRMAN. The gentleman from  
Michigan (Mr. Bonior) is recognized for 
8 minutes.

(Mr. BONIOR asked and was given 
permission to revise and extend his 
remarks.)

Mr. BONIOR. Mr. Chairman, my 
amendment would provide more than 1.5 
million Vietnam veterans with an ex
tension of their preference. Simply put, 
veterans who served in the Vietnam 
theater between August 1964 and May 
1975 would have 15 years from  date of 
separation or until December 31, 1985, 
whichever occurs lator, to use their 
preference. Vietnam theater veterans 
would thus have a minimum of 7 years 
to exercise their preference.

The question is asked: How would this 
help the Vietnam veteran? First of all, 
in sheer nimibers and when taken in 
conjunction with the committee bill, the 
pool o f veterans eligible for preference 
is diminished b r  20 million people which, 
in and o f itself, elevates the Vietnam vet
eran. W hen the pie remains the same 
size but those who partake diminish in 
number, the size of the shares are boimd 
to increase. One needs only to look at 
Oregon which instituted this system in 
1977. The data indicates the average age 
of vet^an s on the preference eligible 
lists drQpped from  43 to 34. Further, com 
petition from  other veterans reusing

with the marl^et, areas like Levlttown 
were practically built with VA loans.

They were provided broad, small busi
ness loans.

They had hospital care second to none 
within the VA system.

They had psychological programs 
geared to their needs.

They were given full tuition benefits 
under the GI bill.

They were provided a sizable m onth
ly stipend in addition to their tuition.

They have recently been voted a sub
stantial pension which automatically 
declares them at 65 to be disabled and 
eligible for pension.

They had the full and enthusiastic 
gratitude and support o f the Congress 
and the country.

Is not it about time that we turned our 
attention to those with the greatest read
justment needs?

Mr. Hanley has stated his belief that 
veterans preference is a lifetime privi
lege. I  understand his concerns and am 
convinced of his sincerity. However, it 
seems obvious to me from  the language o f 
President Roosevelt at the signing o f the 
Veterans Preference Act that veterans 
preference was meant as a readjustment 
tool:

I believe that the Federal Government 
functioning in its capacity as an employer, 
should take the lead in assuring those who 
are In the armed forces, that when they re
turn, special consideration will be given to 
them in their efforts to obtain employment.

It is absolutely impossible to take millions 
of young men out of their normal pursuits 

'for the purpose of fighting to preserve the 
nation, and then expect them to resume their

W e are told that older veterans are ' 
not block younger veterans, that 
they have already settled into careers, 
that the average age o f  the W orld W ar II 
vet is 58 and that o f the K orean vet is 
48 and they are, therefore, not'iiiterested 
in a civil service career. Then why are 
they so vehemently opposed to yielding 
their preference?

Opponents o f our approach have m en
tioned Peace Corps and VISTA volun
teers, people who also perform ed honest 
service to their country, will maintain 
their preference after vets lose theirs. 
W hat they do not mention is that these 
people are eligible fo r  appointm ent for 
only 1 year after leaving ACTION 
service.

They have asserted that my am end
m en t would adversely affect the families 
o f MIA*s and widows and orphans, that 
is simply not true. It does not affect tHeir 
status.

They have also stated that 95 percent 
o f Vietnam veterans support the Hanley 
amendment, a figure that certainly bears 
no relationship to  reality. They have 
stated that all veterans organizations 
oppose the Bonior and S ch ro d e r  
amendments despite the fa ct that we 
have the support o f  groups like the Na
tional Black Veterans Organization, the 
American Veterans Committee, the 
Coimcil o f Vietnam Veterans, and a m a
jority  o f the Vietnam veterans in Con
gress, not to mention the Nation's No. 1 
veteran, VA Administrator M ax Cleland, 
who has given his endorsement to  the 
committee approach and m y amend
ment.
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The Vietnam veteran is at a critical 

juncture in his life. He is 32 years old, 
married and has two children. In  many 
cases, if they are not unwnployed they 
are underemployed. VA statistics show 
that over 855,000 Vietnam veterans earn 
less than $4,000 per year, and over 2 
million earn less than $7,000. For many, 
o f them, if  they do not get adequate edu
cation benefits, if they do notgret psycho
logical help soon, if they do not get em 
ployment help, their life-patterns will be 
be established and we will bear the awful 
responsibility for  perhaps thousands o f 
desolate and wasted lives— Olives that 
were once offered to us in honest service. 
I  look upon these reforms as a  beginning 
to the fulfillment of that trust.

The argument is made that Vietnam 
vets will lose their preference in 15 years. 
W e are not concerned about preference 
in 15 years. In 15 years, the Vietnam vet 
will be4 7  and it will be too late to have 
a beneficial eSect on their lives.

I  have taked to many o f the older vet
erans in my district and once they under
stand what it is we are really trying to 
do, the great m ajority o f th em -a re  
supportive.

The point to  be made is that I  am not 
anti-W orld W ar n  veteran, I  am not 
anti-Korea. I  am for justice and com 
passion and I cannot beHeve that the vet
erans o f those conflicts, who have known 
the stresses o f war and its aftermath, 
and who have received much for  their 
distinguished service, would deny this 
one small advantage for Vietnam veter
ans. I f  I  am wrong, then I  have made a

Mr. BONIOR. That is correct.
Mr. MONTGOMERY. The only prob

lem I  have with it is this one—and I  like 
the idea o f taking care o f  those persons 
w ho really went over there and fought—  
however, serving on  the Committee on 
Veterans’ Affairs as I^do, I  want to say 
that we have never discriminated against 
certain veterans on the basis o f  where 
they happened ̂ to serve

During the Vietnam war, fo r  example,
I  know a nmnber o f people wanted to go 
to  the Vietnam war, believe it or not; but 
they were sent to Europe because we had 
to  build up our forces there.

Under the amendment, that would 
discriminate against those persons who 
did not have the choice o f  assignment 
and had to >go somewhere else.
 ̂ Mr. BONIOR. The gentlemgwi’s re
marks are well taken, but, as I  indicated 
at the beginning o f my remarks, I think 
what we have not done with the Vietnam 
veteran is deal with the readjustment 
problems.

The CHAIRMAN. The time o f the 
gentleman has e x ite d .

(By unanimous cwBsent, Mr. Bonior 
was allowed to proceed fo r  1 additl(xial 
minute. >

Mr. BONIOR. I f  we take them as a 
group, as an aggregate, I  agree with 
the gentleman that those who heed it 
the most are those w ho fought.

Dr. Charles Vigley, one o f  the most 
noted psychologists on Vietnam veteran 
probl«nsi has in d icated . in  a recent 
article in The American Legion m aga
zine that that is exactly the case. The

m ent is l^ is : I t  would lim it veterans 
xeduction-in -force benefits to  8 years 
follow ing initial appointm ent to the Fed
eral Service. That means that all vet
erans w ho had been employed by the 
Governm ent for  8 years or more, includ
ing the Vietnam -era veterans who 
entered Federal service between Au
gust 5 o f 1964— which incidentally was 
officially the beginning o f the Vietnam 
e r a ^ n d  O ctobejri972, would im m edi
ately lose their R IP  protection when the 
law becomes effective in October o f 1980.
1 do n ot believe we want to do that; do 
we? O f course not.

The 84,000 Vietnam -era veterans who 
entered Federal service in  1973 would 
have 1 year le ft in  R IF  protection. The 
1X3,000 Vietnam -era veterans who began 
Governm ent jobs in 1974 would have but
2 years o f R IF  protection remaining, and 
so forth. So again the effect o f the 
amendment takes heavily away from  
traditional preference.

The gentleman again alluded to sup
port fo r  his amendment on  the part of 
Vietnam veterans. W e do not see it that 
way. I f  The Am erican Legion, as repre
sentative o f  its 675,000 Vietnam veter
ans, and the Veterans o f Foreign Wars, 
a s  r^resen tative  o f  over a h a lf m illion 
Vietnam veterans, and the Disabled 
American W ar Veterans, with almost
150,000 Vietnam veterans, say that that 
amendment is wrong and m y effort is 
correct, to whom, then, are we supposed 
to  listen?

Mr. HAMMERSCHMIDT. Mr. Chair
man. will the gentleman yield?
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grievous mlsjudgment o f the American 
(dxarsicter.

Mr. MONTGOMERY. Mr. Chairman, 
will the gentleman yield?

Mr. BONIOR. I  yield to the gentle
man from  ^Osslssippi.

Mr. MONTGOMERY, Mr. Chairman, 
I  thank the gentleman fo r  yielding.

/  I  want to commend him. Bi the past 
he has earned great respect in the House 
fior what he has done for the Vietnam 
veteran. ^

I  just am concerned that the g e n ^ -  
man might be taking the wrwig aw>roach 
in  wanting to  help the Vietnam veteran.

" I  know he now has a  biH in our com - 
m it t ^  which would extend the G.I. bill 
from  la  to 12 years, and it will be con 
sidered. Yet, the gentleman has an 
€ui»ndm cnt which would cut off the. vet
erans’ preference atr 15 years. I do  not 
believe the gentleman is quite consistent 
in  that position; and also, as I under
stand it, the gentleman will lim it It to 
those'Vietnam veterans.

T h e CHAERMAN. The tim e o f i3ae 
gentlemain from. Michigan (Mr. Bokioe> 
has expired .

(On. request o f Mr. Montcmmbskt and 
by  unsuoimous coh ;^ t^  Mr. Bonior >vas 
allowed to  proceed fo r  1 ad&tkmal 
minute.)

M r. M ONTGOMERY. Mr. Chairman, 
w M  th e gcnOeman yield further?

M r. BONIOR. I  yield to  the g en tle ix ^  
from  Mississipi^.

Mr. MONTGOMERY. Mr. Chairman, 
as I  understand the gentfcanaa’is n n aad - 
mient^ it  woiEdd be re s tr ic t^  to  the Vietr- 
nam  veteran wlio s e r red lA cofnUMit in 
Southeast Asia; is that c o r r ^ ?

jE^oblems o f those w ho serve in combat 
are much, m uch broader and different 
and deeper, and their wounds and scars 
are m uch  deeper than those who did n ot 
serve.

I  guess also another point is we are 
trying to strike some balance in  this biH 
between vetearans and younger veterans 
and women and the minorities. This is 
the whole civil service package. M y ob
jective was to include aU Vietnam veter
ans but to strike a balance. W e thought 
this was the best way to make that 
a i^ o a c h  for those who need it th e most, 
those w ho fought in combat.

Mr. HANLEY. Mr. Chairman, I  rise in 
opposition to the amendment.

(Mr. HANLEY asked and was given 
permission to revise and « t e n d  his re
marks.)

Mr. HANLEY. M r. Chairman, in  antlc- 
ipa^OTt o f the Bomior amendment 1 did 
a bit o f analysis, and h ete  is what I  came 
up witti—and w h a i I  say this is a 
collective judgment o f  peoj^e very d ose  
to  the sub}eet matter. Ttie problem wttti 
the gentleman's am endn^nt is this: It 
would ehminate almost 4 million V iet- 
nam -era veterans, o f \^om  more than 
i,3604NX) had served; in  a com bat theater. 
Now IfB iKfcv© a  new preference. The 
administration through this amendment 
a^ppiies only to  Vietattam theater veter- 
ansy so if  one served in  the armed serv
ices during th e Vfrtnam W ar but wais 
not assigned to  th e com bat theater, fo r 
get ft. He loses h is preference. *niis could 
set a  new and disturbing precedent that 
veterans’ beneftta woiald be  geared to  a  
CfHntefc theater pKexeqtilsit^ ^

Anfliher nega^ve sqpcct of the amend-

IVTr. HANIiEY. I  y id d  to the gentleman 
from  Arkansas.

Mip. HAMMERSC^HMIDT. Mr. Chair
man, I  want to associate m yself with the 
remarks o f  the gentleman in the well. 
As the gentleman has said so eloquent- 
ly; th e  Vietnam veteran, as we all know, 
has had numerous employment difft- 
cTdtles. He is alm ost exclusively the one 
who will be helped in the future by vet
erans’ prefei^ence and now the gentle- 
man^ from  Michigan, I  am sure with all 
good intentions, proposes a plan which 
will completely eliminate veterans* pref
erence within the n ext 7 years. The Viet
nam veteran deserves the same benefits 
as his W orld W ar H  counterpart.

A  recent “ factsheet** sent to Members 
o f  Congress by  proponents o f this 
amendment claimed that " o f  about 150,- 
OOa veterans being hired annually • ♦ ♦ 
over h alf are pre-Vietnam  veterans.”  
That is untrue. During the past several 
years Vietnam -era veterans have con
sistently accounted fo r  at least 56 per
cent o f  ttie veteran new l^res, while 5- 
point preference, p ie -^ e to a m  veterans 
have accounted tot less than 40 percent. 
In p ^  capita tenns th«re are only M  
miBioi] as opposed to 21 millzon W orld 
W ar n  and Korean war vet^^ans, ”̂ t -  
nam  veterans ha;ve been utilizing vet- 
erans preferesce a t a rate more ttian^ 
three t lm »  greater ^ a n  veterans o f  
ottier wars. B y ld80, when the proposed 
legis^atian would takae effect^ the aver- 
9ge age o f W orld  W ar H  veterans will be 
60—a t or near retirem ent age. Thus it is 
(dear that the ratio o f  Vietnam veterans 
entering^ Bederal service w ill hxrease 
rapidly.
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I  submit it is the ditty o f t^ongress to 

preserve veterans' praJfenence in  the form  
it is now embraced.

I  compliment ttie genttenian on his 
earlier amendment, and at a later time 
I  want to support it; but at ihe present 
time I  want to join  the gentlemim in 
opposition to the Bonior fusxendment.

Mr. HANLEY. Mr. CJhairman, I .  ap
preciate the gesitlemaji’s commexi^.

I f  I  may allude to a letter from  the 
leadership o f  the National Airoocdation 
o f Concerned Veterans, and mind you, 
liieir m em ben^ip is totally Vletoam  vet
erans, ottier veterans do not qualffy fo r  
membership, I  reetd the concluding para
graph o f the rather lengthy letter: 

Moreover, we point o«t tliAt nracb of the 
information «i«t the admljilctration is using 
to support its case 'was provided In our pre
viously alluded to testimony. Wliirt tiie 

J!̂ ACV does object to is legislation, which 
harms Vietnam veterans, as is the case with 
the amendment adopted in committee and 
the original Civil Service Reform Legislation 
proposed by the administration. Perhaps 
even more imp^tantly. as dttaens, we ob
ject to anj legislat̂ Gsx which«undermines 
its alleged purpose and which is supported 
by cmly the most piecemeal and oonclusory _ evidence.

Mr. BONIOR. Mr. dudrm an , will the 
gentleman yield?

Mr. HANLEY. I  yjeW to the gentle
man from  Micliigan.

Mr. BONIOR. Mr. Chairmrai, the 
gentleman alluded to  NACV group 
o f Vietnam veterans that support the 
amendment.

I  would just like to say to  the gentle-

becanse a  lo t o f  x)et3i>le ite mrt quite ■un
derstand w hat fe in « i e  tam.

R ight now, under the preference as It 
stands wittiout 12ie M l, you im ve a Hlte- 
long R IP  protection once you are in the 
Federal service, which means every1x)dy 
else goes first and veterans wfll never, 
never be touched.

U i^ er  the bill we give them a R lP p rb - 
tectipn fo r  8 years after they are hired, 
aiid, o f  course, we always add on  the 
years in service. So the minimum amount 
o f time would be 10 years o f seniority, 
and, o f course, we do have seniority con
sidered very heavily In the, whole process 
o f  civil service.

Mr. caiairman, I  just want to make It 
clear that we would not leave veterans 
totally unprotected or that they will lose 
their R IP  protection. They will not have 
seniority protected forever but they will, 
^  long as they have their 8 years o f  serv
ice, have that edge.

, WHITE. Mr. Chairman, I  move to 
str&e the requisite number o f words, and 
I  rise in support o f tiie Hanley am end
ment.
> CMr. WHITE asked and was given 
permission to revise and extend his 
remarks.)

Mr. WHITE. Mr. Chairman, I  think i f  
a reporter.were to ask what ingredient o f 
the Congress is one o f the most im por
tant to  the individual Member, most 
Members would probably respond, “ To 
be falr,^* because after an, we sit in  ju dg
ment o f  m any events o f  ttiis Nation and 
we are tpring to  be fa ir  and .balance 
things out for all peoples.

H «391
tir^ y  from  iJie tjfll, and the reason cited- 
was it  would threaten tba passage. But 
the Members o f  the Senate realize tiiere 
wa^ indeed* a promise, and they did n ot 
wish to  breach that.

In  September 1977, the General A c -  
counting Office issued a report w hich 
si^pports the claim  that veterans' p re f- 
e r ^ e  is not a  significant obstacle to  
niinorities, and it in f a ^  shows that vet
erans' preference helps minorities tw ice 
^  often  as it  harm s them, hased on  an 
examination o f  the Federal .Register. T h e 
minority veterans make up only S.5 per- 
cOTt-of the U.S. veteran population but 
comprise 19 percent o f the veterans em 
ployed by the Federal Government:

The chart shows tiiat by 1987, 6^290,000 
veterans o f  the Vietnam  era, veterans 
under the bill as it  is now proposed, will 
lose all veterans' preference opportuni
ties currently provided in  Federal em 
ployment. T hat is 70 percent o f  aH such 
veterans and approximately 82 percent 
o f  those who served in the Vietnam com 
bat «ieater.

W hat is so very wrong with having a 
strong infusion o f  people w ho served their 
country 'and came to its defense, m any 
indeed in battle? I  think it is a good 
fiber-building factor in  our Governm ent 
to have patriotism and to have people 
who are willing in-peace as well as war 
to com e to the fnwit and serve their 
country.

Mrs. SCHROEDER. Mr. d ia in n a n , w ill 
the gentleman y i^ d ?

Mr. WHITE. I  shield to the gentlewom
an from  Colorado.

CO
O
to



man that a reoeaiv article iii the Stars 
and Stripes by Mr. O tto  Lutoert speak
ing for the NACV said that he wanted, 
some provision geared more to  the Viet
nam veteran. He was not pleased with the 
situation.

Just one other point. Is the gentle
man saying the amendment I am offer
ing would eliminate 1.3 million com bat 
veterans from  veterans' preference? It is 
geared not to eUminate/ but to protect 
them for 7 years.

Mr. HANLEY, th a t  could be the 
gentleman's intent; but. unfortunately, 
the language o f the gentleman's amend
ment would have this effect.

Mr, BONIOB. In what way?
Mr. HANUEY. It Would eliminate al

m ost^  million VietnEun era veterans, of 
whom more than 1,360,000 had served 
in the com bat theater, by virtue o f re
stricting the t« iu re  of their preference.

M r. BONIOR. Mr. Chairman, i f  the 
gentleman will yield further, I  would 
tend to disagree with the gentleman. The 
amendment specifically is intended to 
protect those veterans.

The CHAIRMAN. The time o f the gen
tleman from  New York has expired.

(At the request o f Mrs. Schroeder, and 
by imanimous consent, Mr. Hanley was 
allowed to proceed for 1 additional 
minute.)

Mrs. ’ SCHROEDER. Mr. Chairman, 
will the gentleman yield?

Mr. HANLEY. I  yield to the gentle
woman from  Colorado.

Mrs. SCHROEDER. Mr. Chairman, I  
just wanted to ask the gentleman from  
New York about the comments the gen
tleman made about the R IF  protection,

Recently, in 1976 we passed a bUl that 
became law, a bill that cut off veterans* 
preference for the future, so, in other 
words, the percentage o f veterans in the 
Government will decrease in the coming 
years without any-m odiflcation o f  vet
erans’ preference,

I want to point out a few statistics 
that I think will help the Members in  
making their decision.

The new hires in the Federal G overn
ment, according to  the Bureau o f Labor 
Statistics, have been going down for  vet
erans. For instance, in 1975 the figures 
for-fem ales were 42.2 percent, and the 
figures for  veterans were 32.2 percen t In  
1977, just 2 y e ^ s  later, the veterans were 
27 percent— în other words, m ore than 
5 percent less than they were previously.

Mrs. SCHROEDER.; Mr. Chairman, 
will the gentleman yield on that point?

Mr. WHITE. Mr. Chairman, I wHl yield 
at the end o f my remarks, i f  the gentle
woman will wait, please.

Approximately 7 out o f every 10 an 
nual new hires in the Federal civil service 
are nonpreference eligibles. The bulk o f 
the veterans currently employed in  the 
Government are W orld W ar II  w terans 
who will soon be retiring in large 
numbers.

I  would like to point out that the vet- 
M*ans’ preference represents a promise 
made to those who entered the armed 
services. Any modification o f the vet
erans* preference system would be a 
breach o f that partlculaT promise.

On June 15 the Senate G ovenm ient 
Affairs Committee voted 9 to  7 to delete 
the veterans’ preference provision en-

Mrs. SCHROEDER. Mr. Chairmaji, I  
just want to emphasize a  few  things the 
gentleman pointed out, and I  thank the 
g ^ le m a n  for  yielding,

- I  know there havfe been m any state
ments made that veterans’ preference 
does not hurt women, and so forth. T h e 
GAO has concluded otherwise in many 
studies, and I  think one o f the things 
we lose when we look at general figures 
is the fa ct tliat most o f the wom en hold 
very Itxw grade jobs. They are beln? hired 
as stenographers and secretaries, and 
is a very large portion o f  their Federal 
service.

I f  we look at who passes the tests, we 
find that 20 percent o f  the veterans 
passed the examinations and 34 perceht 
o f the people hired were veterans. So 
they do much better from  passage to 
hiring.

W e also find, when we look at super 
grades, that 65 p e r c « it  o f them are vet
erans, and that women are less th m  3 
percent- So the w o m ^  and minorities 
tend to be com pacted down in the lower 
grades, and we are ^counting them in the 
statistics equally.

Mr. Chairman, I  think a  part Of what 
we are talking about here is having a 
fair shake across the boaj:d. I  think the 
gentleman from  Texas (Mr. W hite) un
derstands that, and we could play with 
figures all day and lose sight o f that.

Mr. W HITE. Mr, Chairman, m any o f 
these veterans are also women, so  when 
we are talking about veterans, we are 
talkincr al>out women as well as m en. 
W e are also talirtng^about the m inorities,, 
as I  said. T h e fa ct is that 42 percent, as
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I  cited earlier, o f those hired are women 
at the present time.

Mr. M O N T G O l^ R Y . Mr. Chairman, 
will the gentleman yield?

Mr. WHITE. I yield to the gentleman 
from Mississippi.

Mr. MONTGOMERY. Mr. Chairman, 
in contradiction to what the gentlelady 
from  Colorado (Mrs. Schroeder) is say
ing, in 1977, 203,000 females were hired 
and only 163,000 veterans were hired to 
Federal jobs, so the women are being 
protected.

Mrs. SCHROEDER. Mr. Chairman, if 
the gentleman from  Texas (Mr. White) 
will yield further, that is exactly what I 
am saying. The m ajority o f women and 
minorities who are being hired are lower 
grades, secretaries and stenographers, 
and they really were not bidding against 
veterans in getting those jobs.

We are counting them in the total 
statistics, and I think that that changes 
the figures.

The CHAIRMAN. The time o f the 
teentleman from  Texas (Mr. White) 
has expired.

(By imanimous consent, Mr. W hite 
was allowed to proceed for 2 additional 
minutes.) ____

Mr. WHITE. Mr. Chairman, I  am not 
contesting what the gentlewoman is say
ing. W hat I am saying is that in in
numerable bills, time after time, this 
Congress has grandfathered groups or 
individuals, has not tried to  change the 
rules in the middle o f the game, and has 
said to those who are eligible that we 
are going to allow them  to continue in

and over. W e should allow these veterans 
to  participate in the law,_and I believe we 
would have a moral question if we did 
indeed change the law suddenly so that 
those veterans would not have that op 
portunity. ^

The CHAIRMAN. The tim e o f the 
gentleman from  Texas (Mr. White) has 
again expired.

(On request o f Mr. Skubitz and by 
unanimous consent, Mr. White was al
lowed to  proceed for  1 additional 
nainute.)

Mr. SKUBIT2. Mr. CHiairman, if the 
gentleman will yield further, our col
league, the gentleman from  Mississippi 
(Mr. Montgomery), emphasized the 
point that old soldiers never die, they 
just fade away. W hen Mr. Montgomery 
spoke o f the veterans o f W orld W ar I  
and W orld W ar H  fading away, he also 
included the Korean veterans. Its my 

. feeling the Korean veteran should be 
protected.

Mr. WHITE. The Hanley amedment 
does that. The Hanley amendment also 
includes the Korean veteran.

Mr. GILMAN. Mr. Chairman, I  move 
to  strike the requisite number o f words, 
and I  rise in opposition to the am end
ment offered by the gentleman from  
M ichigan (Mr. Bonior) .

(Mr. GILMAN asked and was given 
permission to revise and extend his re
marks.) :-

Mr. GILMAN. Mr. CJhairmah, I rise in 
opposition to the Bonior amendment, and 
I  urge that my colleagues be not so hasty 
as they embark on civil service reform

m otion on the c a r ^ r  ladder h e  or  she 
is on, but it will allow one to  bid into 
a career ladder so that he could use it 
several different times. As to  the use o f 
statistics on how many people, 23 per
cent have used it numerous times to go 
on other career ladders once one is on 
the ladder, and he can use it to  get on 
the ladder once, use it fo r  prom otion 
within. But he can use it for  horizontal 
transfer and utilize it because that is 
considered bidding on a whole new job.

Mr. GILMAN. I  think the gentlewoman 
is correct. However, statistics point out 
that it is not used^ frequently for  that 
purpose. I  would like to address a re
mark by the gentlelady from  Colorado 
with regard to retention preference. In 
my earlier remarks I  noted retention 
preference for  veterans is not absolute. 
Mr. Arch S. Ramsay. Director o f the 
Civil Service Commission’s Bureau of 
Recruiting and Examining, testified be
fore our committee— and the gentle
woman may recall wlien he said:

In retention, veterans have the right to be 
retained over ooi?apeting non-veterans in a 
reduction in forpe. Retention standing under 
the law is based on four factors: type of 
appointment, veterans* preference, perform
ance rating, and length of service. Although, 
this gives veterans a significant advantage, 
it is not absolute. For example, in fiscal year. 
1976, 1800 veterans were separated In Reduc
tion in Force actions versus 3,000 nonvet
erans. An equal number of veterans and 
nonveterans (approximately 4,500) were also 
reduced in g ^ e .

Mrs. SCnSROEIDER. First of all. on bid
ding, my miderstanding is that the Civil
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their participation in the existing law. 
That is all we are saying here. This is 
going to be phased out; The bulk o f 
W orld W ar n veterans are being phased 
out shortly. The Vietnam veterans are 
the ones who need it most, and those 
are the ones want to get the sa)me 
opportunities as the W orld W ar n vet
erans, and eventually they will be phased 
out as well. The percentage o f those vet
erans will continue to go down as the 
percentage for women will go up. Pretty 
soon there will be far less'veterans. I 
am saying that we should phase them out 
fairly.

Mr. SKUBITZ. Mr. Chairman, will the 
gentleman yield? ^

Mr. WHITE. I  yield to the gentleinan 
from  Kansas.

Mr. SKUBITZ. I  thank the gentleman 
for  yielding.

Mr. Chairman, I  am 'a  little distiurbed 
because o f  the fact that we never seem 
to focus on the iECorean veteran. W e 
speak o f the way the W orld W ar I  vet
eran and the W orld W ar n  veterans are 
being phased out. No one says anything 
about the K orean veteran. I intend to o l -  
ter an am endment to the Bonior amend
ment which will include the Korean vet
eran. It seems to me that any veteran 
who served in the Korean W ar in Korea 
is entitled to Veterans* preference just 
as his Vietnaiia comrade.

Mr. WHITE. Mr. Chairman, I totally 
a g r ^  with the gentleman. And if we vote 
for  the Hanley amendment, they will be 
included. The only ones that will not be 
Included In the Hanley amendment will 
be those who are double dipptog, m ajors

that they forget the sacrifice of our vet
erans who, in responding to their Na
tion's call to duty, gave o f themselves 
and o f their careers.

Mr. Chairman, permit me to remind 
my colleagues that veterans' preference 
does not apply to promotions. Veterans' 
preference generally is utilized for  entry- 
level positions, in other words, from  G S-5 
to  G S-9, but not for  promotions.

I  further point out to m y colleagues 
that most o f our older veterans, the vet
erans from  W orld W ar U and the vet
erans from  th^ Korean W ar, are in  the 
upper echelon positions and do not uti
lize veterans' preference to advance their 
careers. Our younger veterans, in other 
words, the Vietntun era veterans, are 
com peting not against other veterans 

"^and not against old-guard people. I f  we 
reduce the use o f veterans' preference, as 
the Bonior amendment implies, we will 
only be harming opportunities fo r  V iet
nam era veterans^and not older veterans. 
I  think there must be a better way to aid 
Vietnam era veterans without diluting 
the’ veterans' preference which the Bon
ior amendment will do.

M odifying veterans preference would 
only render it m eanlngtes. Accordingly, 
I  urge my colleagues to oppose the Bonior 
amendment.

Mrs. SCHROEDER. Mr. Chairman, 
will the gentleman yield?

Mr. GILMAN. I  yield to the gentle
woman fro^n Colorado.

Mrs. SCHROEDER. Mr. Chairman; I 
think the.gentlem an from  New York is 
correct In pointing out that veterans 
preference does not aid one in  a  p ro-

Service Commissioh says that over 23 
percent o f the people in the civil service 
have used their veterans preference more 
than once on  the horizontal job  ladder. 
W hether the gentleman thinks that Is a 
large number or not depends on his 
viewpoint.

Secondly, I  think on the other issue, on 
RIF^s, that is exactly correct, nothing 
is really absolute except death and taxes, 
but it certainly does give one an advan
tage to  hold veterans preference in the 
Federal service. I  think on that we have 
no disagreement.

Mr. GHiMAN. O f course, the basis o f 
our argument is that they are entitled to 
that advantage, and we hope to  preserve 
that advantage under the Hanley 
amendment.

Mr.'ROBERTO. Mr. Chairman, I  move 
to strike the requisite number o f words.- 
I  rise in suppdrt o f  the Hanley am end
m ent and in opposiliicm to the Bonior 
amendment.

(Mr. ROBERTO asked and was given 
permission to  revise and extend his re
marks.)

Mr. ROBERTO. Chairman. I  r i^  
in  strong support o f the Hanley am end- 
m ^ t  and in  exposition to the Bonior, 
amendment. I  want to  thank the very 
abl9 gentleman from  New York fo r  his 
firm com m itm ent ta  our veterans and 
t h ^  families. T he gentleman served on 
the COTimittee in  Veterans' Affialis for  
s e v ^ ^  yeals and he is well aware o f the 
m to y  p ro b lm s  tJaat confront wartime 
veterans.,

. Admii^istration officials, and those who 
advocate that we curtail the preference
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under the guise o f helping women 
Vietnam veterans either d o n t  under
stand the issue or simply haven’t gotten 
their facts straight.

First, the 5-point veterans preference 
Js a benefit that goes only to veterans 
who served during a period of war. 
Peacetime veterans are not entitled to 
the benefit and veterans who entered 
service on October 15, 1976 and there
after are hot entitled to the benefit. So 
the benefit has been terminated for  all 
individuals who volunteered for service 
after that date. The pool o f eligibles is 
continuing to increase.

The administration would have us be
lieve that the so-called Schroeder 
amendment, by limiting the use of pref- 

 ̂ erence for able-bodied veterans to the 
first 15 years after discharge, would ac
tually enhance employment opportuni
ties for  Vietnam era veterans. How? By 
reducing the pool o f eligible veterans 
competing for jobs with the termination 
o f eligibility for W orld War n  and K o 
rean vetreans. Surely the House is not 
going to buy that line. Does any M em 
ber o f this body believe a 60-year old 
W orld W ar n  veteran is competing with 
a Vietnam veteran for a Federal job?

Everyone knows W orld W ar n vet
erans employed by the Federal Govern
ment are retiring in great numbers an
nually. After all, the average age o f the 
W orld W ar n  veteran is 59 years. W hat 
about the competition from  Korean vet
erans? The average age is 49 years, and 
they are weU established in their careers. 
There is no competition with ttiese vet-

served during their tour « f  aervice, they 
get eaual benefits. I  would not want to 
see US change th at principle because a 
m an or woman in serylw  dunng ^ r  
has no control over their destmy. All o f 
them  support the war effort and we 
should not treat them differently.

Mr. Chairman, it does not take a 
genius to  understand the im pact o f the 
proposed change in the law. I  do not 
care how many “ 5-year extensions are 
added to the administration’s proposal, 
the fact remains that Vietnam veterans 
com e out on the short end. There is no
mistake about it. . ̂ o n

I f  the administration thinks the 60- 
year-old W orld W ar H  veteran and the 
49-year-old Korean conflict veteran is 
competing with the Vietnam veteran for 
Federal jobs, reducing the pool can be 
accomplished without limiting the bene
fit fo r  Vietnam veterans. You can. never 
convince m e that a one-tim e use o f the 
preference durinig 15 years after dis
charge is a better benefit than the Viet
nam  veteran now has. , .  ̂

The administration’s proposal is fu ll 
o f flaws. Onp o f the most serious inequi
ties appears in the proposed plan to lim it 
the reduction-in -force protection to  only 
8 years. W e have not heard from  the pro
ponents on  this provision o f the bill be
cause it will have such an adverse im pact 
on  Vietnam veterans in the future. Con
sider this typical case. T w o young men 
complete high school in 1968. One is 
drafted into service and is sent to Viet
nam. The other individual is not drafted, 
m  fact, he may have purposely evaded

fied women and minorities from  being 
hired by the Federal Government. D ur
ing 1977, newly hired employees included
213,000 females and 163,000 veterans. 
Veterans preference is helping m inori
ties. M inority veterans make up only 
8.5 percent o f the U.S. veteran popula
tion but comprise 19 percent o f the vet
erans employed by the Federal G overn-
ment. ,

M ost imlJortantly, if  one bothers to 
check with the personnel managers of 
the various Federal departments and 
agencies, they will find that veterans are 
outstanding employees. They are all well- 
qualified, notwithstanding the opmion 
o f some high administration spokesmen 
that they are experiencing difficulty in 
hiring qualified women because unquali
fied veterans appear above them on the 
civil service register.

Anyone knowledgeable in veterans a f
fairs knows that a veteran never receives 
a 5-point preference on his or her ex 
amination unless the score is 70 or better.

In  closing, I  urge my colleagues to sup
port the Hanley amendment. Otherwise, 
the House will, for the first time, violate 
the principle of equal benefits for equal 
service. Veterans who fought in V i^ -  
nam deserve benefits equal to those who 
fought during W orld W ar II  and the K o 
rean conflict. Now is not the time to give
them less.

On May 7,1975, just a little over 3 years 
ago. President Gerald Ford terminated 
the Vietnam era by Presidential proc
lamation. Already we see evidence, by 
this provision o f the bill, that tliis ter-



erans in the Federal marketplace.
The administration also attempts to 

sell its proposed program on the fact 
that the bill gives agencies the authority 
to give special appointments without 
competitive examination to Vietnam era 
veterans. O f course this authority was 
established by Executive order several 
years ago, and is already in force. Our 
committee has expanded the authority 
already. This is nothing new.

W e are involved in the old “ shell 
game” o f  now you see it and now you do 
not. As first presented, the 5-point vet
erans preference would be limited to 10 
yefitrs. Proponents quickly determined 
such short-tim e use of the preference 
was unthinkable and the administration 
began seeking some alternative. Propo
nents then suggested a 15-year, one
time use o f the preference.

Jim Hanley quj/fckly reminded every 
Member o f the House that even with the 
additional 5 years, more than 6 million 
Vietnam era veterans would lose their 
preference by 1987. Proponents o f the 
administration proposal then called a 
press conference to announce that an 
amendment would be offered on the floor 
to provide some additional time for vet
erans who served in the Vietnam thea
ter. I will admit such an extension would 
give a few Vietnam veterans from  2 to 5 
years o f additional time in which to use 
the 5-point preference.

But why make a distinction based on 
the location o f the individual during 
war. W e have never made any distinc
tion between a combat veteran and a  
noncom bat veteran in providing educa
tional benefits. No matter where they

the draft. He takes a job  with thp Fed
eral Government. After serving in Viet
nam the first person completes his 2 - y ^  
tour and is,honorably discharged. WitW n 
30 days from  discharge, he obtains a job  
at the same agency as the nonveteran. In  
1982 there is a reduction-in -force at the 
agency.

Under the bill, all else being equal, the 
veteran will not be retained because the" 
nonveteran has seniority. The nonvet
eran did not have to serve his country 
during a period o f war. Unless the H an
ley amendment is adopted, the veteran 
would be laid off from  work and nonvet
eran would continue on the job . Is this 
the position in which we want to place 
our veterans for having defended their 
country in time o f war? I  certainly hope 
not.

Mr. Chairman, I  do not care how  many 
briefings are held and no matter how 
many press conferences are held to try 
to peddle this package as one that will 
benefit Vietnam veterans, it simply will 
not work. This administration proposal 
will not give the Vietnam veteran any 
advantage in Federal employment. It 
should be noted on this point that we 
cannot get the Civil Service Commis
sion to enforce the laws already on  the 
books to place Vietnam veterans on jobs.

Look at the poor records o f m ost of 
the departments and agencies who have 
failed to hire Vietnam veterans through 
noncompetitive appointments under the 
veterans readjustment authority we 
granted several yea,rs ago.

Quite frankly, Mr. Chairman, there is 
no valid data to show that the 5-poii^  
veterans preference is keeping well quali-

rlble war Is fading from  the
some people. But I say to you, let m  j ^ t
forget those who s ^ e d
f lc d t  times. They Vere drafted t o s e ^ ^
Let us not abandon them  now.
exactly what we will be doing if  the
Hanley amendment is n ot adoptea.

M r. Chairman, I also rise in  opposition 
to  the amendment offered by  the gentle
man from  M ichigan.

As i  understand, the gentlem ans 
amendment, it would provide fo r  vet
erans who served in the Vietnam thea
ter, a one-tim e use o f the 5-point pref
erence 15 years from  date o f discharge, 
or December 31, 1985, whichever o ^ u rs  
later I  would assume that this is being 
done because o f the flaw in the com m it- 

/tee bill called to  our attention by J i m  
H a n l e y , which indicated that by the 
year 1985, more than 4,400,000 Vietnam 
veterans would lose their entitlement.

M r Chairman, this is a perfect exam 
ple why we should oppose the v ^ ra a is  
preference part o f this reform  bill a^d 
support the Hanley amendment. The 
proposal is full o f  flaws. First, the a d 
m inistration recom mended a 10-year 
lim it on the use of the preference. Find
ing that would be quickly rejected, the 
administration agree^d to extend the 
time to 15 years.

Mr. H a n l e y  alerted all o f us to  the tre
mendous adverse im pact even this period 
o f  time would have on some 6 m illion 
Vietnam veterans by the year 1987, and 
the administration scrambled to  plug the 
dike. It was agreed that an am ^ d m en t 
would be supported by the administration 
to provide some additional time fo r  those 
who served in combat.
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The propdSed amendment wotdd give 

a  reprieve fo r  some veterans who served 
in  ̂  combat. I  have reel problems with 
the principle involved here. W hy make 
a distinction between those who served 
in combat and those who supported the 
war effort located throughout the world? 
Should we now decide how close the in 
dividual was to the field of fire in deter
mining' the level o f b e n ^ ts  to be paid? 
I  think not. Equal benefits should be pro
vided for  equal service.

OPurther, Mr. chairman, the gentle
man’s amendment does nothing to pro
tect this same Vietnam era veteran in 
his employment beyond the a years pro
vided in  the bill. Therefore, after years 
o f employment, this same veteran-who 
served in Ihe Vietnam theater could be 
terminated from  his job  iA a "reduction- 
in -force  action while the nonveteran 
continues on his job  since he has seniori
ty in that he did not have to answer the 
call to duty in  Vietnam. It simply is not 
fair and equitable.

I  urge my xioUeagues to vote no on the 
amendment offered by the gentleman 
from  M ichigan and to support the 
Hanley amendment.

Mr. MONTGOMERY. Mr. Chairman, 
will the gentleman yield?

Mr. ROBERTS. I  yield to th e distin^ 
guished gentleman from  Mississippi.

Mr. MONTGOMERY. Mr. Chairman. 
I  think it should be pointed out that 
under, the bill as reported a veteran is 
protected in a reduction in force for  
only 8 years. Under the Bonior amend
ment. the protection is> stiU only 8 years.

September 11̂  197S
Mr. GILMAN. Mr. Chairmanr in  re

sponse to  the gentleman’s inquiry vrtth 
regard to  the number o f  women who 
hold veterans* preference, there are 
presently enough \romen entitled to 
veterans’ preference, 831,800 women 
who are now entitled .to hold Federal 
jobs, to  more than fill those jobs. There 
are some 893.500 jobs in  that category.'

I  thank the gentl* man for  yielding.
Mr. ROBERTS. I thank the gentle

man from  New York for  his contribu
tion.

I f  we have the amendment o f the 
gentleman from  Michigan* it would give 
a reprieve to  some people w h o ' have 
served in combat. I  have some problems 
with doing that. W h, make a distinc
tion between those who served in com 
bat or those who supported the war e f- 
fort throughout the world? I  am a com 
bat veteran and I support veterans’- 
preference. but when a man is out hK 
the open sea and his ship goes down, 
is he in com bat or" not? It is not that 
simple. Combat is more than just being 
in a hostile area and pulling a rifie 
trigger.

I  hope the amendment offered by the 
gentleman is not adopted. I  urge my co l
leagues to vote “ no"* on the amendment 
offered by the gentleman from  M ichigan 
and support the H anley amendmeijt.

The Hanley amendment is supported 
bjrthe American Legion, the Veterans o f 
Foreign Wars, the Disabled AmeWcan 
Veterans ajtid, as far as I'know, all o f  the 
other m ajor veterans organizations.

Mr. KAZEN. Mr. Chairman, will the

I  support h is amendment because I  simr 
>ply do not believe the arguments o f  those 
''Who would have us turn our backs on  
this Nation’s veterans.

The committee bill calls fo r  substantial 
dilution o f this Nation’s longstanding 
policy o f according military veterans’ 
preference in  exam ination, appointment, 
and job  retention in Federal employment. 
^  doing this, the com m ittee would deny 
Iveteran^ preference to m illions o f Viet
nam  era veterans and would severely 
limit retention preference fo r  those who 
are now employed or become employed 
in Governm ent service.

The committee accepted the argu
ment o f the Carter administration that 
the totent o f veterans’ preference is to 
provide f o r . some sort o f readjustment 
to civilian life, and that modifications 
are now in order because the employment 
o f  veterans has caused discrimination 
against women.

I  reject the Carter administration ar
guments out-of-hand, because I  do not 
believe that veterans*. preference laws 
have hurt the quality o f  the Federal 
ciyil service, nor do I believe that the ap
plication o f our current law has harmed 
the employment opportunities o f any 
qualified persons.

Our current laws give honorably dis
charged veterans an  advantage in ap
pointm ent and job  retention, although 
it is not as overwhelming one.

The concept o f veterans’ preference is 
based on the belief that those men and 
women who served their country honor
ably in time o f  war should have some first
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Under current law the veteran Is pro
tected for life in a RIF  action. So under 
the bill as reported or with the Bonior 
amendment we are cutting back the 
veterans’ preference, any way we slice 
It.

Mr. ROBERTS. O f course i t  is sub
ject to  his performance, and I  am per
fectly willing that he should have to 
perform  properly.

I ttiank the gentleman for his con
tribution.

Mr. BONIOR. Mr. Chairman, will the 
gentleman yield?

Mr. ROBERTS. I yield to the gentle
m a n  from  Michigan.

Mr. BONIOR. Mr.. Chairman, does the 
gentleman have any figure.*; on how 
many women are veterans? The figures 
we have are about 2 percent.

Mr. ROBERTS. I would not con test. 
the gentleman’s statement, but accord
ing to data before the committee; there 
are well over p00,000 o f  them, n

Mr., BONIOR. Mr. Chairman, if  the 
gentleman will yield further, I would 
ask just for one other point. The gentle
man from  Mississippi indicated the 
question o f the 8-year guarantee. That 
is 8 years, but we also give them the 
years in military service, which comes 
out to a minimum o f 10 years and may
be 11 or 12 years, anu that is sufficient 
protection it se^ms to me. It is 11 or 12 
years seniority and It also includes the 
in-service time.
■ Mr. GILMAN. Mr. Chairman, will the 
gentleman yield? '

Mr. ROBERTS. I  yield to the gentle
man from  New York.

gentleman yield?
Mr. ROBERTS. I yield to the gentle

man from  Texas ^Mr. Kazen) .
Mr. KAZEN. Mr. Chairman, I thank 

the gentleman for yielding.
W ill the gentleman tell me how he dis

tinguishes between a Vietnam veteran 
who was actually in combat and one who 
served in a combat zone but was never 
fired on?

Mr. ROBERTS. The gentleman makes 
an excellent point and it was the point 
I was trying to make. How is com bat de
fined?

Mr. BONIOR. Mr. Chairman, will the 
gentleman yield?

Mr. ROBERTS. I will be happy to yield 
to the gentleman from  Michigan.

Mr. BONIOR. Mr. Chairman, I  would 
like to answer bpth the gentlemen from  
Texas. The specific language in this 
amendment relates tp people who were 
awarded the Vietnam Service Medal, the 
Armed Forces Expeditionary Medal fo r  
Vietnam. So the guidelines o f com bat are 
specifically drawn up by the military by 
itself by the awarding o f those medals.

Mr. TAYLOR. Mr. Chairman, will the 
gentleman yield?

Mr. ROBERTS. I yield to the gentle
man from  Missouri.

(Mr. TAYLOR asked and was given 
permission to revise and extend his re
marks.)

Mr. TAYLOR. Mr. Chairman, my col
league from  New York seeks to delete 
one o f the most objectionable provisions 
o f the committee bill, and by doing so 
he would preserve our existing veter
ans’ preference in  Federal employment.

consideration in serving their coim try 
as civilians from  among those with the 
same relative qualifications:

The committee bill is being sold under 
the guise o f helping Vietnam era vet
erans in Federal employment, but our 
colleague from  New York has pointed 
out that, by 1^87, nearly 7 m illion Viet
nam era veterans will lose all veterans' 
preference opportunities if the com m it
tee’s provisions are left Intact.

I urge my colleagues to support the 
Hanley amendment, for  by doing so we 
will be keeping the fa ith  with those who 
have served this country with honor.

The CHAIRMAN. The time o f the gen
tleman has expired.

(By unanimous consent, Mr.. Roberts 
was allowed to proceed fo r  2 additional 
minutes.)

Mr. ROBERTS. Mr. Chairman, I  would 
like to  say to my co lle a ^ e s  that we have 
a system that works. It may not be per
fect, but it has worked for  a long period 
o f time. W e have men and women who 
have a vested Interest in that system. 
Let us not change the rules in m id
stream.

Mr. UDALL. Mr. Chairman, I  wonder 
if  we could get some agreement as to a 
lim itation o f time?

Mr. Chairman, I  ask unanimous con 
sent that all debate on the amendment 
offered by the gentleman from  New 
York (Mr. Hanley) the perfecting 
amendment offered by the gentleman 
from  M ichigan (Mr. Bonior) and all 
amendments thereto, close at 5 o ’clock.

The CHAIRMAN. Is there objection  
to the request o f  the gentleman from  
Arizona?

CO
OCO



September 11, 1978 CONGRESSIONAL RECORD— HOUSE
There was no objection.
The CHAIRMAN. Members who were 

standing at the time the iimitaticm oC 
debate was agreed to will be recognized 
for approximately 1 ̂ 2 minutes each.

The Chair recognizes the gentleman 
from Arkansas (Mr. H a m m e r s c h m id t ) .

(Mr. HAMMERSCHMIDT asked and 
was given permission to revise and ex
tend his remarks.)

Mr. HAMMERSCHMIDT. Mr. Chair
man, I rise in support of the gentleman 
from  New Yoiis*s amendment.

I find it highly ironic that those who 
have been the strongest advocates o f

minorities now oppose veterans prefer
ence. Affirmative action, for which the 
administration recently reaffirmed its 
support, is designed to compensate a 
class of people for opportunities lost by 
their ancestors. It is speculative at best, 
when applied to an individual applicant. 
There is absolutely no guarantee that 
an individual applicant suffered the lost 
opportunity that is presumed to have 
been suffered by the class accorded a f- 
^ m a tiv e  action. Veterans preference, on 
the other hand, is designed to com pen
sate individuals for  the actual loss of 
opportunities, due to military service 
durmg time o f war. I  can understand 
how a person can support veterans 
preference and not affirmative action, 
but it is beyond me how a person can 
be in favor o f affinnative action and 
not veterans preference.

As stated earlier by the distinguished

H9395
42 percent o f  the Federal hires, and vet
erans 27.8 percent, it seems clear to me 
that women are faring very well: Those 
who want careers are getting them. 
Those who want clerical jobs to supple
ment their fam ily’s income are getting 
them.

Considering that the Vietnam veteran, 
even with the veterans preference no
tion, holds a median grade o f only a 
G S ^ , at the average age o f 31 years, I 
wonder how well veterans preference 
really works.

We 6now one thing: It does work for 
minority veterans, despite argument's 
tiiat veterans preference works to the 
disadvantage of minorities.- Minority 
veterans make up 2 percent o f the na
tional work force, and fully 9 percent o f 
the Federal work force. In "fact, M r 
Speaker, minority applicants T)n the 
whole have been unaffected by veterans 
preference. Some 12 percent o f the coun
try’s population is minority, but 23 per
cent o f the Federal work force is 
minority.

I have heard it said that veterans 
preference affects equal employment op
portunity. and that its elimination would 
restore that notion. It is clear, however, 
toat the administration is not interested 
in establishing a completely unbiased 
employment system. Affirmative action 
discrm m ates in favor o f women and m i
norities. Even more disconcerting have 
been the administration attempts to 
create special noncompetitive appoint
ment positions for  many o f  Its friends. 
For instance, the so-called Sugarman

by the Carter discharge review program ? 
Veterans preference rewards honorable 
service. There has been few  enough re
wards fo r  those who did their duty in  
Vietnam.

Mr. Chairman. I  submit that now is 
the time to  demonstrate a concern and 
appreciation for  what the Vietnam vet
eran went through in the mud and ju n 
gles o f Southeast Asia. I f  the Members 
o f this body truly appreciate his sacri
fices. they will support this amendment 
and now.

I rise in opposition to the gentleman 
from  M ichigan’s amendment.

I find it highly ironic that the gentle- 
, man and some o f his colleagues have 
been especially critical o f the Committee- 
on Veteran’s Affairs for  not having done 
enough for  veterans o f the Vietnam era. 
and now offer as their first congressional 
initiative a plan which would eliminate 
the most m eaningful benefit the Viet
nam veteran has avaUable to him. The 
Vietnam veteran has had numerous em
ploym ent difficulties. He is almost ex
clusively the one who wiU be helped in 
the future by veteran’s preference. And 
now the gentleman proposes a plan 
which will completely eliminate vet
eran’s preference within the next 7 
years. The Vietnam veteran deserves the 
same basic benefits as his W orld W ar n  
counterparts, and I submit it is the duty 
o f the Congress to preserve veterans 
preference in  the form  it now  enjoys. 
Does th e p n tle m a n  submit that the serv
ice o f  the Vietnam veteran was less 
deserving than his W orld W a r  H  coun
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gentleman from  New York (Mr. Han
ley), there is n6 evidence whatsoevw 
that veterans preference is harmful to 
the hiring opportunities o f women and 
minorities. The administration and its 
allies have been playing a very simplistic 
game. They look at the proportion of 
women and minorities in the higher 
levels of the c iv il service, and at the 
proportion of veterans in those _ levels, 
and then conclude that veterans prefer
ence is responsible for the low per
centages of women and minorities.

First, it is rational that veterans be 
represented in those categories. A ma
jority o f our male population in the 50 
and above category is veteran. Second, 
the lack o f women and minorities paral
lels a similar lack o f won^^eh and mi
norities in higher positions in the pri
vate sector. Did veterans preference 
cause that imbalance too? It is clear 
that, in both cases, ttiose disparities have 
little to do with veterans status, and 
much to do with societal structures 
which are being overcome. Furthermore, 
the disparities are certain to  change 
rapidly even without a change in vet
erans preference. W orld W ar n veterans 
make up the bulk o f our veteran civil 
servants. These veterans are now almost 
60 years old, on the average, and wiH 
be retiring in droves.

W ithout regard to representation in 
the upper echelons o f civil service, it is 
interesting to note that women now con
stitute almost as large a percentage of 
professional new hires ias veterans. Last 
year, 11,929 wbmen were hired at G S-7 
positions and above, while 13,621 vet
erans were. W hen we couple this with 
the fact that, overall, women constitute

plan would allow noncompetitive ap
pointments for  women and minorities 
all the way up to GS-18.

Even worse, in recent months the ad
ministration announced a special, non
competitive hiring program for  individ
uals who served for  1 year in ACTION 
programs such as VISTA and the Peace 
Corps. How can this administration em 
brace on a noncompetitive basis those 
who served voluntarily in capacities that 
were often exotic vacations, and then 
seek to cut off Irom  a mere 5-point boost 
the veterans who suffered in the foxholes 
and the trenches o f our Nation's wars?

Mr. Chairman, it has become a stand
ard criticism  o f the traditional veterans 
organizations that they are comprised o f 
older veterans who care only for  benefits 
that accrue to those who fought in W orld 
W ar II. I  would submit to  you that this 
issue, which is fully supported by all o f 
our veterans organizations, impacts al
most exclusively on the well-being o f our 
Vietnam veterans. The W orld W ar n  vet
eran will use veterans preference spar
ingly in the future, if at all. The Korean 
war veteran is for the most part en
sconced in his profession. It is the Viet
nam veteran who has encountered em 
ployment difficulty, and it is the Vietnam 
veteran who will be helped—or hurt— b̂y 
the way the House votes on this amend
ment today. Again, M r. Chairman, I find 
an irony in the makeup o f those who op
pose veterans preference. How many o f 
ttiose whD are trying to end perhaps the 
most meaningful benefit for  the men who 
went off and fought oiir most unpopular 
war cried crocodile tears over his status 
last year when they supported the de
serters ahd malcontents who were helped

terpart's? I f  not, I  should think he would 
vote against his own amendment.

The CHAIRMAN. The Chair recog
nizes the gentleman from  Indiana (Mr. 
Hillis) .

(Mr. HILLIS asked and was given per
mission to revise and extend his re
marks.)

Mr. HILLIS. Mr. Chairman, I rise in  
wholehearted support o f the am endment 
to H.R. 11280 being offered by our dis
tinguished colleague, Mr. Hanley and in 
opposition to the Bonior amendment. 
For years, this Nation has recognized its 
commitment, a lifelong compiltment, to 
our veterans.

Due to the nature o f  m ilitary service, . 
careers and educational plans are dis
turbed. These disruptions put veterans 
at a disadvantage when they return to 
civilian life and begin to look for m ^ n -  
ingful employment. T o  compensate, the 
VA has solicited Am erican businessmen 
to “ hire the vet.'' Em ployment counsel
ing services are provided to veterans 
before and after ttieir separation from  
active duty.

For its part, the Federal Gtovemment 
has given preference to veterans in 
securing employment. However, no pref
erence has ever b e « i  given to veterans 
o f a particular war over other veterans. 
The committee's bill is designed to 
“ provide greater employm ent opportu
nities to Vietnam era veterans and to 
encourage the recruitment and reten
tion o f qualified applicants, particularly 
women and minority applicants." This 
is to be acQomplished by eliminating 
veteran's preference after 15 years for 

, nbndisabled veterans.. Further bonus
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points could (mly b «  ased <moe vlth&i 
that 15-year period.

T h e Vietnam veteran te a ^ e r ^ t  
type o f veteran.

First, they served in  a  very unpopular 
war, and moreover, It should be remem
bered that a great percentage o f Viet
nam veterans are m im w ^ s . One o f the 
arguments against the draft was that it 
unfairly selected minorities to  serve. I  
believe that veterans* preference, in fact, 
wm do more in the future to assist m i- - 
norities in obtaining meaningful jobs in 
the Federal Government than any other 
group. We have numerous programs 
already designed to insure equal employ
ment opportunities for  minorities and 
women in  the Federal Government. This 
is not to  say that we do not need to  do 
more to  assist these groups; however, 
eliminating the veterans* preference is 
not the answer.

Our Nation’s veterans need our sup- 
port now more than ever, particularly 
the Vietnam veteran who served his 
country well only to  return in  many in 
stances to an ungrateful Nation. B e- 
c a i ^  o f the difficulty manyvveterans ex
perienced upon their return home, it 
seems to  me to  be unconscionable that 
we now arbitrarily cut them off 15 years 
after their separation from  service. By 
1980 alone, nearly 500,006 Vietnam -era 
veterans win lose their eligibiUty rights; 
and in the next 7 years, over 6 miUlon 
veterans will lose these rights.

I f  we are to  alter these regulations, we 
must do so prospectively, not retroactive
ly. It is totally unfair to  teU those who

ofvar wffl hegfwm the same
^ its  'wbkh. we give to VMnam tsold im
who served in  a  th e a i^  t)f wot.

AH m y am en d m ^ t does Is to  give to  
the K orean war vet^ an s the same rights 
and privileges so far as eligibiUty is a m - 
cem ed as we give to the Vietnam war 
veterans.

Mr. HANUEY. Mr. Chairman, will the 
gentleman yield?

Mr. SKXJBrrz. l -y l^ d  to the gentle
man from  New York.

Mr. HANLETSr. Mr. Chairman, m ay I  
say to the gentleman from  Kansas that 
the effect o f his amendment actually is 
already in  place in .m y  am ^ dm en t. M y 
amendment would include, as present 
law does, ttiose who served in  Korea.

Mr. SKUBITZ. Mr. Chairman, I  would 
like to  reclaim  m y time..

Let me say to  m y colleague the gentle
man from  New York is only partly cor
rect. The ̂ gentleman's amendment goes 
further and maintains everything in  Its 
present place. M y amendment only ap
plies to  Korean veterans and Vietnam 
v e t e r ^  who served in  theaters o f  war. 
His amendment^ maintains the status 
quo.

Tlie CHAIRMAN. The Chair recog
nizes the gentleman from  Indiana (Mr. 
C o r n w e l l ) . ______  ^

Mr. CORNWELL. Mr. Chairman, being 
one o f  three Vietnam com bat veterans 
in  the House o f  Representatives and in 
the . Senate, In Congress as a  whole, 1 
have to  take issue with the statement 
which was just m ade regarding the Viet
nam veteran, saying that the Vietnam

application a d v e rse lr^ e cts  the employ
m ent opportunities o f  w o m ^  and m i
norities.

- T he so-called  Schroeder ameniiment 
would lim it veterans* pr^erence to a 
“ one-shot** use within 15 years a fter^ is - 
charge from  military service. I f  we allow 
this legislation to become law, 21 million 
W orld W ar n  and Korean war veterans 
would immediately lose ^  employment 
preference rights when the law went into 
effect in October 1980. ̂ Vhat really con 
cerns me, however, is 5 million o f  the 8.5 
million Vietnam ear veterans would have _ 
zero to 5 years o f employment preference 
remaining— not 15 yeara. Only those who 
entered military service before the tCT- 
mination o f veterans* preference on 
O ctober 15,1976, and left the service after 
October 1980, would receive the full 15 
years o f  employment preference.

The l^ is la tion  would also lim it vet- ' 
erans* "reductions-in-force** bttieflts to 
8 years follow ing initial appointment to  
Federal service. That means that all vet
erans whb had been employed by the 
Government l o r  8 years or more—^includ
ing the ’V ietnam -era veterans who en - 
te iM  Federal service between August 5, 
1964, to  O ctc^er 1972— ^would immedi
ately lose tiieir “ R I P ' protection when 
the law becam e ^ e c t iy e  in  O ctober 1980.

Veterans* preference, currently in  e f
fect, was based upon recognition o f the 
fact that millions^ o f  young m en and 
women' had been called upon to give up 
their usual occupations, often  at great 
econom ic sacrifices and m any had been 
exposed to  personal danger and h ard -
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served "Sorry, but we axe changing the 
rules on you in the middle o f the game.**
It totaH7 im fair for  our Nation— t̂his 
Congress— t̂o act in such a capricious, 
arbitrary manner, and I  cannot empha
size to >my colleagues too strongly that 
we m ust not permit this erosion to  begin.

A  vote fo r  the Hanley amendment is 
a simple way for  the Congress to  say 
thank you to our Nation’s veterans, and 
to  retain veterans* preference as we have 
known It— and as those who served their 
country in its time o f  need thought was 
the case. This is not a pro-Vietnam vet
erans’ bill as has been suggested. This is 
a well-disguised, antiveterans program,
I  urge adoption o f tiiis amendment.
AMENDMENT OFFERED BY MB. SKTraiTZ AS A ST7B- 

STXTUTE f o e  t h e  PERl'ECnNO AMENDMENT 
OFFERED BT MR. BONIOR
'M r. SKUBITZ. Mr. Chairman, I  offer 

an amendment as a substitute for the 
perfecting amendment.

T he Cleik read as follow s:
Amendment offered by Mr. SKUBrrz as a 

substitute for the perfecttng amendment 
Offered by Mr. Bonior: In lieu o(f «ie lan
guage of the Bonior amendment insert the 
following: Page 192, after insert •‘ (I)'*.

Pfige 192, line 17, after “airmed forces, or’ 
insert “ (ii) if later, December 31, 1985, but 
only if the indlvidtial’s service in the armed 
forces on. or after June 25, 1960, is t3ie basis 
for awarding the Vietnam Service Medal, tlie 
Armed Fore® Expedittonary Medal for Viet
nam or the Korean TheatOT S&rvice Ribbon.**

SKUBITZ. M r. Chairman, the 
amendment I  offer does no violence to 
the Bonior amendment.

W hat I  am proposing to do is  to e30[>and 
the Bonior amendment so that Korean 
war veterans who servedi In that theater

veteran is different. I  do not think t h ^  
we are any diffeirent than any other vet
eran who ever fought a war for  this coun
try for  the purposes o f liberty and free
dom. W e have probably had as many 
legs blown off, as many wounds, as nmny 
traumas as were suffered by any other 
veteran in  any other war. I  do not think 
we are different because it was an un
popular war. I  think we are different be
cause we are younger and we do demand 
and do  deserve a  preference here as re
gards jobs in the public sector. Pacts m d  
statistics aforementioned prove this 
overwhelmingly.

I  tv>iTiir we need to  focus attention on 
those veterans v ^ o  need it  the m ost and 
who deserve it the most a t this time.

(By unanimous consent, Mr. Cornwell 
yielded the balance o f  his time to Mr.
BONIOR.) \

T he CitAIRMAN. T he Chair recog
nizes the gentleman from  Mississippi 
(Mr. liOTT).

(Mr. LO TT asked and was given per
mission to revise and extend his re
marks.)

Mr. LOTT. Mr. Chairman, the Schroe- 
der amendment which was adopted by 
the House Cominittee on  P ost Office and 
Civil Service was a  compromise to  Qie 
administration’s original proposal on 
veterans’ preference.

Outwardly, veteran’s preference seems 
absolute. I t  gives an im pressionihat non
veterans stand little i f  any chance in  
gaining Federal employment when com 
peting with veterans- No doubt this is 
why the supporters o f  modifications sug- 
gested Teterans’  i»e£erence b e  
H ie  admlnlsteation has charged that its

ships. I t  was fe lt th at readjustm ent to  
civilian life  would be difficult fo r  many, 
that those w ho re m a in ^  at h oiM  
acquire a tremendous head start 
cially over the servicenaan and that, 
therefore, scone assistance should be 
given to  the veterans in readjusting and 
reta in iig  lost ground.

Unemployment, as well as com peting 
fo r  and holding jobs, is stm  u p p e i ^ t  
in the minds o f many. According to  a 
recent Harris study, unem ployment p d  
the lack o f jobs is listed as the greatest 
problem  facing returning Vietnam vet
erans. It  is, therefore, inconceivable that 
this body would even^ contem plate re 
ducing any aspect o f veterans’ prefer
ence.

I  recognize the unem ployment needs, 
including prom otion and upward m obil
ity o f women minorities but veterans 
are finding themselves a minority.

I cannot help but believe that m y col
leagues- continue to feel as I  do, th at our 
veterans are in fa ct special and deserve 
m ore than a  little consideration. Vet
erans’ preference is a longstan d ing  le 
gitimate expression o f  public policy that 
has been folded into the overaU m erit 
system frameworic. I  f e d  the present laws 
are achieving their intended effect o f  giv
ing an advantage to veterans while pre
serving the essraitial e l«n ents o f  com pe
tition. Because d  their service and the 
sacrifices so m any o f our veterans were 
called upon to make, I  urge m y c<^eagues 
to  support the H a n l^  amendment.

CHAIRMAN. Tbe ChaJr recog
nizes ^ e  genfiewoman from  M axyland 
(Ms. MlKlILSKl).

(Mr. M lKU LSK I asked and was given
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permission to revise and extend her re
marks.)

Ms. MIKULSKI. Mr. Chairman, I> ise  
in opposition to the Hanley amendment 
regrettably and enthusiastically rise in 
support o f the Bonior amendment. The 
United States must continue to l>e a 
grateful natic«i to those o f who fought 
and defended us in World War n ,  that 
created the Korean and the Vietnam 
conflicts.

However, we must meet the needs o f 
those veterans according to the point o f 
life in which they now find themselves.

I feel the Bonior amendment perfects 
the administration bill by extending both 
time and opportimities for the Vietnam

* veteran where time is running out. But 
for the World W ar n  veteran, who is 
58 years old, giving him 5 points in his 
old age is not the way to help him. That 
veteran is concerned about other needs, 
it is the need for  retirement security,jtnd 
he is particularly airaid that a catas
trophic illness will wipe him out. I  pro
pose that instead o f keeping the 5-point 
preference when he does not need it, 
that, to show our gratitude, on develop
ing a comprehensive health care program 
for veterans that, No. 1, would care for 
them in terms o f catastrophic illness and. 
No. 2, would provide for  long-term  care, 
where perhaps we could take imused 
nursing home beds in  veterans' hospitals, 
where they could be cared fo r  with re
spect and dignity along with their 
com rades..

Mr. Cliairman, as we consider the 
Hanley amendment to the civil service

W orld W ar H  veteran, whose average age 
is 58, must make provisions for  his futiu*e 
wellrbeing, as well as that o f his family. 
For that reason, I  have introduced House 
Joint Resolution 1113 which requires the 
Veterans' Administration to develop a  
comprehensive plan to provide health 
and'social services to the ever-increasing 
number o f senior veterans. Such a plan 
would include providing retirement 
counseling and planning services for 
senior ^veterans; converting unused 
acute-care hospital faculties under the 
jurisdiction o f  the Administrator to long
term care facilities; expanding the n im - 
ber o f hospital-bai^d home care units; 
expanding' and improving long-term  care 
and catastrophic health care programs; 
establishing new facilities to provide 
daytime care (in  lieu o f nursing home 
care) for  senior veterans who are able to 
live with their famiUes; establishing 
hospice programs for terminally ill 
senior veterans; and extending health 
care services to surviving spouses of vet
erans.
^  My coUeague, Representative Heckler, 
has also introduced legislation,- the Vet
erans* (jreriatric and Gerontological 
Health Services Expansion Act, which is 
also aimed at the real problem that face 
the veteran.

Today, when we vote on the Hanley 
amendment, we have to  keep in mind the 
new needs and the new phase o f  care re
quired by the veteran. W e have a new 
commitment to the veterans which we 
must meet and extending veterans' pref
erence as it now exists is not the way.

Mr. YOUNG o f Florida. Mr. Chair
man, I  rise in support o f the Hanley 
amendment and in opposition to the 
amendment o f our colleague, the gentle
man from  M ichigan (Mr. Bonior) .

Mr. Chairman, there is just something 
wrong, in m y opinion, with the idea of 
placing restrictions on  the number o f 
times that a veteran m ight use his p ref
erence, or place a lim itation on the time 
that that preference is available. There 
have been many other arguments made 
on m any other good points, but let me 
speak on just these two.

All o f us, o f  course, know that in any 
o f oiu: w ars'there has been no prcbctical 
restriction on the number o f times that 
m any veterans were calledron to  go into 
battle day after day after day, and I  just 
do  not think there should be any re
striction placed on  the am ount o f times 
that that eligibility should be available 
to  him  once he getis back into the civilian 
jo b  market.

O n the lim itation o f ^iime, every one 
o f  us knows personally and knows o f 
m any more veterans who have come 
hom e from  the wars missing an arm or 
missing a leg.

Mr. Chairman, I  submit that that arm 
or that leg is gone forever, not 8 or 
15 years, but it is gone forever. W e know 
o f those who came hom e physically but 
left their m ental abilities and sanity in a 
foxhole  someplace forever.

Mr. Chairman, to provide for those 
who did fight and for those who were 
standing by ready to^ g h t is in keeping 
with the commitment of our country as
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reform  legislation, m y colleagues and I 
are faced with a very difficult decision. 
I, for several reasons which I will enum
erate, cannot support this amendment.

T he United States is a grateful nation 
fo r  the gallant e f fo r t  made by the vet
erans who defended our cause abroad 
during W orld W ar I, W orld W ar n, the 
Korean war, and the Vietnam conflict. 
But the United States had made com 
mitments to two constituencies and 
neither one can be overlooked.

W hen the veterans returned from  war, / 
we made a commitment then to help 
them readjust to the new lives to which 
they were returning by offering them the 
C3rl bill and veterans preference, besides 
other benefits. Now we have reached a 
^ ew  phase, and these veterans are con 
cerned with different priorities. Yet at 
the same time, we made a promise to 
nonvetera^s, many o f  whom supported 
ttie war effort, that they would have 
equal access to jobs within the Govern
ment, and that through the merit o f their 
wotk, they would be upwardly mobile 
within the ranks o f  the civijf service. Novf 
these groups are converging and we must 
resolve their problems.

W e need, to look more closely at the 
real problems facing the veteran today. 
After meeting with several veterans' 
groups, I  have found, as I suspected, that 
the real coiTcems o f the veteran is plan
ning fo r  the future to make sure that he 
w^l be able to continue to take care (rf 
his fam ily i f  he becomes ill. He no longer 
needs to  worry about financing his own 
education or findinjgr a job  after finishing 
school or just finding a first job  alter 
being released from  the eervice. The

The CHAIRMAN. The Chair recog
nizes the gentleman from  Iowa (Mr. 
O r a s s l e y ) .

(Mr. GRASSLEY asked and was given 
permission to revise and extend his re
marks.)

Mr, GRASSLEY. Mr. Chairm an 'and 
members of the committee, w e .w ere  
asked during this debate, and in Dear 
Colleague letters previous to  thi§f debate, 
to .consider what veterans' preference 
needed to be changed in order to be fair 
to minorities and Women. I  and many 
other Members have taken that chal- 
l^ ige  into consideration. I have come 
down on the side o f voting in favor o f  
the Hanley amendment and leaving vet
erans' preference basically as it is for  
the simple reason that without the sacri
fice o f a veteran, most o f us in this 
country would not have the freedoms 
that we have now. The great advance
ment in the opportimities for  women and 
minorities in the last 50 years in this 
country has com e about only because o f 
the environment d£ freedom  that has 
been preserved in this country by the 
sacrifice o f our veterans in combat, and 
this is no time to  take away the re
wards that we have given and that we 
owe for  that service to  our country that 
has made , possible the preservation o f  
freedom  for  all. Because o f this sacri
fice I  stand in support o f the Hanley 
amendment.

The CHAIRMAN. The Chair recog
nizes the gentleman from  Florida (Mr. 
Youngs .

XMr. YOUNG o f Flotida asked and was 
given permission to revise and extend his 
r ^ a r k s .)  —

expressed by President Lincoln, “ T o  care 
for  h im  who shall have bourne the 
battle—”

The CHAIRMAN. The time o f the gen
tleman from  Florida has expired.

(By imanimous consent, Mr. R oberts 
y i^ded  his time to  Mr. Hanley.)

The CHAIRMAN. The Chair recog
nizes the gentleman from  N ^  Jersey 
(Mrs. Fenwick) .

Mrs. FENWICK. Mr. Chairman, I  rise 
in support o f  the Bonior am endment and 
in referfence to women, I  would like to 
say a word ab6ut this subject to  the 
Members o f  the House. W e have in W ash
ington, D.C., in  the Civil Service Office, 
34 veterans at the top o f  the register. The 
only nonveteran woman, an applicant 
with a score o f  100, is 35th on that list. 
Now, that really ought to tell us som e
thing about what is hs^pening to women. 
I  do not think women are necessarily the 
most Important part o f  the whole popu
lation, but we certainly should do a little 
better than that.

O f all the positions at the 16 to  18 lev
els o f  civil service, women hold less than
3 percent. Below that, in grades 13 to  15, 
the proportion is only 6 percent. They 
are the clerks. They are the typists. They 
are down at the lower levels where m en 
do not want to be. This is what is h ap
pening to women in  the United States o f 
AmericfiC.

The C^HAIRMAN. The Chair recog^ 
nizes the gentleman from  New York (Mr. 
G arcia ) .

Mr. GARCIA. Mr. Chairman, I  rise in  
support o f the Bonior amendment and in 
opposition to  the Hfuiley amendment.

Mr. Chairman, I speak as a v ^ r a n  o f
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the Korean war. I  want the R ecord to 
note that I  was am ong those who was in 
Korea with a regimental combat team. 
When I  was discharged from  the service 
I was able to take advantage o f the op
portunities afforded me by the GI bill. I  
think lAany veterans similarly took ad
vantage o f these many benefits offered 
them simply because they were veterans.

I  do not believe I have a lifetime fran
chise on all o f these special provisions. 
Especially as regards a .preference for 
employment in the Federsd Government, 
I  believe the time imder which a veteran 
can exercise that option should be 
limited. There is a very good and sensible 
reason fo r  limiting this preference. And 
that is so that the younger veterans can 
now reap the benefits we all have been 
able to take advantage of.

The veterans o f the Vietnam war are 
the ones who suffered m ost from  fighting 
a war that was unpopular. And I  think 
that most o f  those who fought there 
came out o f  urban America. Those are 
the ones who need our help and those are 
the ones I  want to help. That is why I 
support the Bonior ^ e n d m e n t  and op
pose the Hanley amendment.

As a leader in the Hispanic coEamunity, 
I  can truly say that I  am not expressing 
an isolated point o f  view. I  want you all 
to  know, as you consider this progressive 
section o f the bill, that it is supported by 
the American G I Forum—one o f the 
country’s largest veterans* organizations; 
by the M exican-Am erican Legal Defense 
Fund, the Puerto R ican Legal Defense 
Fund, the National Conference o f Puerto

Ice are veterans arid only 9 percent o f 
those are from  the Vietnam era. That, 
is basically because other veterans can 
come in with a higher standing, a higher 
educati<mal background and more expe
rience, and when they are bidding vet
eran versus veteran the other veterans 
tend to  come out on top.

(By unanimous consent, M r. W hite 
Sdelded his time to Mr. Hanley) .

The CHAIRMAN. The Chair recognizes 
the gentleman from  New York (Mr. Gil
man) .

Mr. GILMAN. Mr. Chairman, I  rise in  
support o f  the Hanley amendment and 
in opposition to the Bonior amendment.

One last point that I  wish to make con
cerns a statement made earlier by the 
gentlewoman from  Colorado on veterans' 
preference. Conceding the gentlewoman’s 
assertion that 23 percent o f the veterans 
utilize veterans preference to transfer 
into other job  series, it is unlikely that 
veterans wo:uld exercise veterans’ prefer
ence to transfer into another job  series 
for the purpose o f taking a downgrade.

It would be more likely that a switch 
into another job  series would be for  an 
advancement in  grade or responsibility. 
Further, i f  most o f  our veterans are in  
upper echelons o f management,- then a 
switch into another job  series would be 
for a job  in the upper echelon o f m an
agement, and not entry level positions 
that veterans and nonveterans are com 
peting for, which is the troubled area 
we are trying to correct by this legisla
tion.

Accordingly, Mr. Chairman, I urge

on the floor that these people are going 
to phase themselves out, those w ho are 
veterans o f W orld W ar n and Korea. 
W hy not, then, give the preference to 
those people who need it the m ost now, 
the Vietnam veterans? No one is going 
to need it to that extent when they are 
39, 40, or 42. T h e  readjustm ent prob
lems o f these people are occurring now. 
Their career problems are occurring now.

Mr. Chairman, I hope the Members 
o f the Congress and o f  this Committee 
will look with some com passion on this 
issue. These people fought bravely in 
that war, as they did in other wars, 
and the traditional benefits fo r  veterans 
should be extended to Vietnam -era vet
erans in this country. They should be 
considered in  this bill.

The CHAIRMAN. The Chair recog
nizes the gentleman from  Arizona (Mr. 
Udall) .

(Mr. UDALL asked and was given 
permission to revise and extend his 
remarks.)

Mr. UDALL. Mr. Chairman, I rise in 
support o f the Bonior amendment, and .I 
am opposed to the Hanley amendment.

W e ought tp recognize that no one is 
arguing today against the concept o f 
veterans’ preference. It is a good con 
cept, it is a sound concept. The gentle-: 
man from  M ichigan (Dave Bonior) 
supports it, I support it, and the gentle
man from  New York (Jim Hanley) 
supports it. The question is : W hat kind 
o f veterans* preference are we going to 
have?

We say it ought to be focused on those
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Rican Women, the National Conference 
o f  Cuban-American Women, the League 
o f United Latin American Citizens, the 
National Council o f LaRaza and by Im 
age— ^which is the Hispanic Federal em 
ployees’ national organization.

I  urge you to share their view that 
altering veteran’s preference via this 
Civil Service Reform  Act will .benefit 
future generations o f veterans and civil 
servants.

The CHAIRMAN, The Chair recog
nizes the gentlewoman from  Colorado 
(Mrs. SCHROEDEB) .

(Mrs. SCHROEDER asked and was 
given permission to revise and extend her 
remarks.)

Mrs. SCHROEDER. Mr. Chairman, I  
rise in support o f  the Bonior amendment 
and against the Hanley amendment.

I  just want to point out that I  honestly 
think if we could do this vote by secret 
ballot, it would pass by a very heavy m ar
gin. W hy? Because eve^body talks about 
wanting to have the veterans all get a 
crack at the jobs, but nobody is fo r  in 
creasing the Federal service so they will 
all have that crack. Probably there will 
not be more than 150,000 new jobs in the 
Federal service next year for  veterans, 
150,000.

I f we go with the Hanley amendment, 
it will leave 28 million potential people 
bidding for  those jobs. I f we go with the 
Bonior amendment, it gets us closer to 8 
million people competing for thpse jobs. 
They all happen to be Vietnam-era peo
ple and they will have a much greater 
chance.

I f  we look at the Federal service, 48 
percent o f the people in the Federal serv-

support for the amendment.
Mrs. SCHROEDER. Mr. Chairman, 

will the gentleman yield?
Mr. GILMAN. I am pleased to yield to 

the gentlewoman fropi Colorado.
Mrs. SCHROEDER. Mr. Chairman, I  

think the gentleman has just proven my 
point. By just bidding into a higher level 
job, they have preempted other people 
from  being qualified for  that job .. That 
is basically my point, and I  think about 
those 23 percent.

Mr. GILMAN. The gentlelady misun
derstands the point I am trying to make. 
Vietnam -era veterans, fo r  the most part, 
are just beginning to apply for  entry 
level positions or are in the lower grades, 
years away from  eligibility fo r  upper 
echelon positions.

T he CHAIRMAN. The Chair recog
nizes the gentleman from  Aflchigan (Mr. 
Bonior) .

Mr. BONIOR. Mr. Chairman, in  the 
short time I have been in Congress I 
have seen much legislation dealing with 
veterans com ing before Congress, most 
o f  it on  suspension. In  fact, practically 
all o f it has been under suspension. M ost 
o f it Is geared toward those people who 
fought in earlier wars.

The pension bill that Ŵe pass is go
ing to cost close to $700 m illion In the 
first year. Y et we have out in  America, 
as I  indicated earlier, 855,000 Vietnam - 
era veterans suffering from  underem
ployment, earning $4,000 a year, or m ak
ing less than $7,000. I  think there are 3 
million people making less than $9,000. 
All we are asking for  is a bill fo r  these 
people.

It has been argued time and again

areas involving the disabled veterans, 
and the Bonior amendment enlarges the 
protection for the disabled veterans. In
deed it doubles the number of disabled 
veterans who receive benefits.

W e also say that it ought to  be focused 
on  the Vietnam -era veterans.

Let me tell the Members a  few  war 
stories. Let m e give an example o f  why 
the present system is not working. M ore 
than 30 years ago I served in  W orld 
W ar II for  4 years. I  was on the U.S. side, 
in  case there is any doubt am ong m y 
detractors. I  never heard a shot fired. 
M ost o f  my time was spent pounding 
typewriters and perform ing other vital 
services in  time o f war.

I  arrived on  Iwo Jlm a on  D -D ay plus 
100 with some baseball equipment and a 
piano to entertain troops who had been 
involved in the invasion.

Under the persaat law, a young per
son, a widow 29 years old  who lost her 
husband and has children m ay be apply
ing fo r  a Federal job, and let us say I  
apply for  that Federal job . I  get absolute 
preference.

The Grovemment gave me an eduqa- 
tion. I  got m y law degree under the G I 
blU, and the Grovemment helped m e 
buy m y first house. M y first house was 
bought under Governm ent insurance, 
and the Governm ent h^ >ed  me with m y 
first law office. I  do not need the help 
now, it is the young people who need 
this help.

The CHAIRMAN. Tlae Chair recog
nizes the gentleman from  Illinois (M r. 
Derwhvski) .

(M r. DERW INSKI asked and was
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g iv ^  permission to revise and extend his 
r e m a r k s . )______ _

Mr. DERWINSKI. Mr. Chairman, 
historically there has been veterans’ 
prefer^ce of sopie sort since the fomid- 
ing of our Nation but in a more struc
tured form since 1866 and filially, as we 
know it today, resulting from the enact
ment of the Veterans* Preference Act 
of 1944.

Veterans* preference has come imder 
increasing attack from various quarters. 
It has been stated that veterans' prefer
ence is discriminatory. Veterans* prefer
ence. if one must call it discriminatory, 
does discriminate against those who 
remained civilian and got their prefer
ence by attaining an early education and 
establishing themselves in the job mar
ket while their contemporaries answered 
their coimtry’s call and shouldered arms.

It has been traditional philosophy in 
this country that, “ those who Vere pre
ferred to serve their Nation in the Armed 
Forces in time of war should be preferred 
to serve their .Nation in a civilian capac
ity when qualified.”

Removal of this veterans’ preference 
is a matter that goes beyond any ques
tion of “flexibility,” greater employment 
of other groups, or like concerns. It is 
really a question of whether- this is a 
coimtry that feels free, in time of 
national emergency, to call upon its very 
best to serve in its Armed. Forces and 
face death, injury, disruption" o f normal 
life, and all the other conditions of that 
service. Then for the country to discard 
them as veterans, to amiounce they

hostility, we said to a certain category 
o f American citizens, the person who 
served in the militsbry establishment, 
*̂ My friend, once you go back to civilian 
life, here are the benefits that have ac
crued to you.”

Mr. Chairman, for the We of me I can
not conceive, of the attitude of this ad- 
ministratioh in wanting to renege on 
that commitment we made traditionally. 
It is wrong. It is improper. It is unjust.

When we talk about the Vietnam vet
erans, that is what it is aU about. And as 
I  have said time after time during the 
course of this debate this afternoon, the 
good majority of the Vietnam veterans, 
as represented by virtually all of J;he or
ganizations, sustain this position, and 
that is to preserve this law.

Mr. Chairman, there is another ramifi
cation associate, too, with this. We 
know that all of the State governments 
have a tendency to follow suit, once the 
Federal Government acts. So what you 
would be doing is that you would be put
ting the veterans’ comniunity on the 
thre^old of total erosion of benefits 
throughout the 50 States of this Union.

I do not believe that the majority in 
the House of Representatives wants to 
do that.

So, despite aOl-that has been said about 
the effect of this amendment on the 
Vietnam veteran, there is only one good 
effect, and that is the provisions of my 
amendment' which preserves veterans’ 
preference, as our Nation committed it- 
s^ f to do to all of the men and women 
who served.

I  think that President Franklin Del
ano Roosevelt best explained the ra
tionale for veterans preference when he 
stated:  ̂ ^

I beUeve tliat the Federal Government; 
fimctlonlng in its capacity as an employ«r. 
should take the lead In assuring those who 
are in the armed forces that when they re
turn special consideration will be given them 
in their efforts to obtain employment. It is 
absolutely lippossible to take mimons of 
young men out of their normal pursuits for 
the piirpose of fighting to preserve the Na
tion, and then expect them to resume their 
normal activities without having any special 
consideration shown them.

Mr. MONTGOMERY. Mr. Chairman, 
I rise in support of the Hanley amend
ment which would have the effect of 
retaining veteran’s preference as it is in 
current law. I feel very strongly that we 
should not change the present rules of 
giving a five point preference to those 
men and women who haî ê served our 
Nation so nobly as members of the 
Armed Forces.

I f we accept this section of the bill as 
reported, we would be breaking an im
plied contract with our former service
men and servicewomen and changing the 
rules for no reasonable purpose. Vet
erans preference was intended as a life
time reward for those who served in the 
defense of their coimtry.

It should be noted that the current 
veterans preference law does not apply to 
able-bodied veterans who entered the 
peacetime service after October 14,1976. 
We are mainly talking about veterans of 
World War II and Korea, who are fast
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must compete "‘as equals against all, non- 
veterans, except for such nonveterans as 
may toe given preference in recruiting, 
examination and selection.

lUght now we have no need for an 
emergency armed service, but if tJie need 
arises, the response will be fortfhcomii^. 
However, the law should be there, need
ing only a slight amendment on qualify
ing dates of service, to acknowledge tlmt 
the Nation that calls for sacrifice will 
also hire its veterans wlien qualified.

Stipporters have waged an extensive 
campaign for the modification of veter- 

' ans preference.
I have every reason to believe that 

with the enactment of this title, veter
ans will not only lose their preference 
benefits‘but wiU be subjected to dis
crimination in hiring, reduction in force, 
promotions, and assignment to and re
tention in the Senior Executive Service 
which will encompass upper level pfla- 
cials. I urge my colleagues to support the 
amendment to restore veterans’ prefer
ence which this body has historicaUy ex
tended to those men and women who 
have served our Nation in the Armed 
Forces.

The CHAIRMAN. The Chair recog
nizes the gentleman from New York (Mr. 
Hanley) .

(Mf. HANLEY asked and was given 
permission to revise and extend his re
marks.)

Mr. HANLEY. Mr. Chairman, the issue 
at stake here this afternoon is the integ
rity of the U.S. Government. Tradi
tionally, we have heard the phrase “ the 
full faith and credit of the U.S. Gov
ernment.”  And during our periods of

Reference was made to the p e ^ n  who 
was 58 years old. Generally s p e a ^ g , my 
contemporaries are not in the 
ket. It has little effect on us.. For t ^  
matter, it does not have that mucl^ ^ e c t  
on the Korean veteran. But it does have 
a major effect on the Vietnam vet^an. 
And if ever there was a less than glorious 
war in the history of this Nation, it was 
Vietnam, and if ever a set of veterans 
got shortchangejd, it w ^  the Vietnam 
veterans. Some in this Chamber womd 
move in the direction of further short
changing them.

Someone has said that minorities and 
women suffer ^y virtue of the veterans 
preference. Let me allude, if I might, for 
a minute, to the matter o f  wome^ I 
qm>te Chairman Campbell, com m en t^  
on the GAO study of selecting and hirmg 
registers. He said:

The most stirprising thing is that the pat
tern of effects is not consistent across all 
examinations. In some cases, women obtain 
little or no advantages by eliminating veter
ans' preference. Eliminating some or all 
veterans’ preference or advantages will not 
bave a systematic favorable impact on 
women.

That is the Chairman of the Civil Serv
ice Commission. They are not my words. 
They are his words. So, hopefully, tiiose 
words can put to rest the apprehension 
or the concern of those who feel that, by 
taking this right 'away from the veteran^  ̂
you are going to expand upon employ
ment for women and minorities.  ̂

That is not at all the case. I implore 
you, friends, to vote down the Bonior 
amendment, to vote down the Skubitz 
amendment, and vote for the Hanley 
amendment.

approaching retirement age a^yw ^. 
What I  fear is that the to toe
veterans preference as reported b j ^ m -  
mittee wUl be harmful to our Vietnam- 
era veterans.

Mr. Chairman, according to receaj* 
studies I have seen, the facts do not 
show that veterans are disproportion
ately represented in the civil service.

I  hope my colleagues wiU give their 
strong support to the 
ment and vote against the Bonior and 
Skubitz am endm ents^
• Mr. WOLPP. Mr. CJhalrman, I riro In 
support o f the amendment offra-ed by 
the distinguished gentleman from New 
York, which would amend the veterans 
provisions of H.R. 11280, the civil service 
reform bill.

I would like te take this opportunity 
to congratulate my distinguish^ ^ 1 - 
league (Mr. Hanley) for the leadership 
he has shown in preserving tiie Prefer
ence eligibility rights of all of Americas 
veterans in Federal emplojmient.

It is quite obvious that the veterans' 
preference modification proposals con
tained in H.R. 11280, as amended by the 
Schroeder amendment in Committee, 
will deny veterans’ preference te millions 
of deserving Vietnam-era veterans. Why, 
in 1985 alone over 1 million Vietnam- 
era vetejrans will lose their preference eli
gibility. Mr. Chairman, these'veterans 
were asked for an unlimited commitment 
by this Nation in its time of need. Simple 
justice requires in return that in their 
time of need these veterans be given a 
special degree o f consideration which re
flects the unlimited gratitude o f an ap
preciative nation.

o
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I, therefore, believe that the Vietnam- 

era veteran deserves far better than the 
proposed veterans' provisions of H.R. 
11280, which would stigmatize Viet- 
nam-era veterans as a disfavored class 
among the past defenders of this Nation. 
Equal benefits for equal service, in my 
mind, applies to the veterans of any war. 
This is not the time to change a prin
ciple when it would adversely affect so 
many young Vietnam-era veterans. Con
gress is not the place for this trampling 
of rights and expectations to occur.

Mr. Chairman, I strongly urge my col
leagues to reject the imdermining of the 
preference eligibility rights of America's 
veterans in Federal employment. I 
strongly urge rejection of the Schroeder 
amendment provisions of H.R. 11280, and 
support the Hanley amendment.#
• Mr. CORCORAN of niinois. Mr. Chair
man, I would like to urge my colleagues 
to support the compromise provision that 
was reported out of the Committee on 
Post Office and Civil Service. I refer to 
the compromise provision because this is 
emphatically not the original Carter pro
posal, which, rather^ than restructuring 
and reshaping benefits, blindly elimi
nated them. Moreover, this compromise 
does not irresponsibly abolish veterans’ 
benefits. It is not an anti-veterans* com
promise. Rather, it addresses a matter of 
philosophy. Is veterans' preference a 
matter of a lifelong right to preferential 
treatment as part of the veterans' pay- 

« ment for a job well done, or is it a more 
limited mechanism for easing the transi
tion from military to civilian life?

fore, to equip a veteran to compete with
out the advantage o f preference points. 
This is particularly true when coupled 
with the fact that in addition to all the 
time actually spent in the civil service, 
all the time spent in the military is in
cluded in seniority calculations for vet
erans in the Federal dvil service.

This compromise definitely improves 
the situation for disabled veterans. It 
more than doubles the“nimiber of dis
abled veterans eligible for noncompeti
tive appointment by lowering the re
quirement from a 50-percent disability 
to a 30-percent disability. This is an 
increase in eligibility from 494,000 to
996,000 disabled veterans who are not 
required to compete for job appoint
ments.

This is not an antiveterans bill. I 
would not support an antiveterans pro
posal. I am, myself, a veteran, having 
served in Germany with the U.S. Army 
in the midsixties. In fact, I am a mem
ber of my local-American Legion post 
back home. And I have always strongly 
supported veterans' rights and benefits. I 
supported the veterans on all the issues 
brought before the House of Representa
tives In 1977. Mr. Chairman, you will 
recall that the measures which I was 
pleased to support included:

Legislation to provide veterans /with 
automobile assistance allowance and 
adaptive equipment;

Legislation to increase service-con
nected compensation for .veteran's loss 
of use of paired extremities;

GI Bill Improvement Act of 1977;

provement Act of 1978; and I  cospon
sored the Ander§on of California bill to 
increase benefits for World War I 
veterans.

I support this legislation before us now 
because it restructures benefits to reach 
those who need them most, and, surely, 
the people who need our help most are 
the Vietnam-era veterans and the dis
abled veterans. I believe that it is to 
them that we should offer this prefer
ence. In addition, I think it is time to 
recognize that our aim is to help vet
erans through the transition to civilian 
employment, not to offer them a lifetime 
guarantee of job security far above and 
beyond that offered to^other civil servants 
in this day and age.

You are all being asked to make a diffi
cult choice today, but I would ask you to 
consider the question that I asked myelf 
during our committee deliberations: 
“ Who needs our help most now, in 1978?” 
It should be apparent that the older, 
more experienced noridlsabled veteran is 
not as desperately in need of help in 
making up for losses suffered, as is a Viet
nam veteran or a disabled veteran.

Therefore, I urge my colleagues to de
feat the Hanley amendment and support 
the committee provision in the bill on 
veterans preference.# "
#  Mr. TEAGUE. Mr. Chairman, I rise in 
support of the Hanley-amendment. To 
limit veterans preference will be a gross 
violation of the long-held principle that 
veterans of all wars should have equal 
benefits for equal service. The amended 
provision on veterans preference will do
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I  beheve that veterans* preference 
should provide a source of support in the 
process of exchanging a uniform worn 
with pride for a shirt and tie. It should 
compensate our honored veterans for 
time spent in the service of our great 
country, but it should not act as a barrier 
to equal T>roti?ction for our younger vet
erans, who not only served our country, 
but suffered because their war was un
popular at home. They did not return to 
our shores to cheers and ticker-tape 
parades. They returned to silent eyes and 
turned backs.

Contrary to the rampant spread of 
misinformation, this bill most assuredly 
d o^  not make life more difllcult for Viet- 
nam-era veterans. After the first 2 years 
following enactment of H.R. 11280, dur
ing which all veterans would have an op
portunity to apply for a civil service posi
tion, only veterans who have been dis
charged within 15 years would be eligible 
for veterans* preference. When combined 
with an amendment that my colleague 
from Michigan (Mr. Bonior) will be in
troducing, this 15 years is sufficient to 
give all Vietnam veterans an opportunity 
to apply for and obtain a position'with 
the benefit of preference points and with
out competition from older, more experi- 
^ c e d  veterans who also have preference 
points and are, therefore, so often more 
qualified. This can only limit the compe
tition which would otherwise be experi
enced * * * that is, a preference would 
be provided for all Vietnam-era veterans/

The compronMse would also limit abso-  ̂
lute iHi^feii^nce during reductions in 
force to 8 years/ but surely.»  years la 
sufficient time to learn a and. there->

state grants for home facilities for 
veterans;

Retired serviceman's family protection 
plan and the survivor benefit plan;

Veterans’ Administration Medical Fa
cilities Acquisition Act of 1977;

Veterans’ Administration Physicians 
and Dentists Comparability Act exten
sion;

Veterans and Survivors Pension Ad
justment Act of 1977;

Veterans’ Disability Compensation and 
Survivors Benefits Act of 1977; and

The Beard amendment to the HtJD 
appropriations bill eliminating benefits 
for veterans who§e discharges were up
graded under the Carter amnesty plan.

And, Mr. Chairman, during 1978, I 
was with the veterans again in support
ing the following measures: '

Legislation providing burial expenses 
(in allowances to States) for veterans;

Legislation increasing the pension for 
veterans whp are recipients of the Con
gressional Medal of Honor;

Veterans’ Disability Compensation and 
Survivors Benefits Act of 1978;

Legislation extending hospital care in 
States, territories, and. possessions out
side the continental United States for 
veterans;

Veterans’ Housing Improvement Act 
of 1978;

Legislatibn increasing benefits for per-*̂  
manently disabled veterans’ surviyors 
and increasing compensation for vet
erans rated xit 40-percent d is^ led ;

Roberts dinendment to the first budget 
resoluti(»i increasifig veterans* programs 
by nearly $1 billion;

Veterani^ saad ISuviVors* Pension Im

a great disservice to the Vietnam veter
ans. The argument that by taking away 
veterans preference we will help Viet- 
nam-era veterans, is a lot of hogwash. 
There is no supporting data, that I can 
find, which shows that Vietnam veterans 
whose average age is 30, are competing 
for jobs with World War n  veterans, 
whose average is 60, and Korean veter
ans, whose average age is 50. There is no 
evidence that veterans use their prefer
ence over and over again. On the other 
hand, there is evidence that veterans 
preference is doing weU for the minority 
veterto, who comprise 19 percent of the 
veteran work force, as opposed to only 8 
percent of the general veteran 
population.

The facts do not bear out that women, 
are being hurt by the Veterans Prefer
ence Act. Last year new hires show that
213,000 females were hired in civil service 
jobs as opposed to 163,000 veterans.

All veterans must obtain a passing 
grade before the five-point add on. There 
is nothing mandatory s^out hiring a vet-:^ 
eran. The law provides an appointing 
officer may pass over a veteran to hire a 
nonveteran. This was done many times 
during the past year. There is simply no 
truth to the allegation being peddled by 
the administration and others, that the 
Veterans Preference Act is serving ta  
load up our civil ^rvice jobs wil^ less 
than qualified applicants.

7U1 veterans organizations favor the 
Hanley am endm ^t. Including the Na
tional Association of Concerned Vet
erans, which speaks exclusively for 
Vietnom-era veterans.

There is no bona fide national veteraiis
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organization, that I  know thatlavors 
the Scliroeder amendment in the bilL 

Why does the Federal Govemment 
want to eliminate five-point preference 
for persons who served in the Armed 
Forces in the Vietnam war, and at the 
same time make eligible for a non
competitive appointment in the Federal 
civil service, by Presidential Executive 
Order, persons who served as volunteers 
in the Peace Corps, Vista, and ACTION 
programs.

I see nothing wrong with giving a vet
eran who served in Vietnam an extra 
five-point preference when such veteran 
Is seeking employment in the Federal 
Government. Our veterans gave every
thing they had for their country, and 
deserve in return everything a grateful 
Nation can possibly afford. We gave vet
erans of previous wars five-point and 
lifetime retention preference, and I see 
nothing wrong with keeping it for Viet
nam veterans.

I strongly urge that the Hanley 
amendment will be approved.®

The CHAIRMAN. The hour o f 5 
o ’clock has arrived.

The question is on the amendment o f
fered by the gentleman from Kansas (Mr. 
Skubitz) as a substitute for the perfect
ing amendment offered by the gentleman 
from Michigan (Mr. Bonior) .

The amendment offered as a substitute 
for th^ perfecting amendment was re
jected.

Tlie CHAIRMAN. The question is on 
the perfecting amenchnent offered by the 
gentleman from Michigan (Mr. B o n i o r )  .

Pursen
Quayle
Railsback
Rangel
Reuss
Rosentlial
Rostenkowski
Roybal
RuppeRyan
Scheuer
Schroeder
Seiberling

Abdnor 
Addabbo 
Akaka 
Ambro 
Anderson, Calif. 
Andrews. N.O. 
Andrews,

N. Dak. 
Annunzio 
Applegate 
Archer 
Ashbrook 
Badham 
Bafalis 
Baucus
BaiiTna.n
Beard, RX 
Beard, Tenn« 
Bennett 
BevlU 
Biaggl /
Boland
Bowen
Brooks
BroomfieldBroyhill
BuchananBurke, Mass.
Burleson, Tex;
Buxilson, Mo.Caputo
C a m e y
C a r t e r
C e d e r b e r g

Sharp
Simon ^
anlth, Iow»
Solarz
Spellman
Stark
Steers
Stockman
Stokes
Studds
ThompsonTucker
UdaU

NOES—222
Gaydos
Gephardt
Gilman
Ginn
Goldwater
Gonzalez
Goodling
Grassley
Gudger
Guyer
Hall
Hammer-

schmidt 
Hanley 
Hannaford 
Harsha 
Heckler 
Hefner 
Heftel 
Hillis 
HoUand 
Holt 
Horton 
Hubbard Hyde 
Ichord 
Ireland 
Jenrette 
Johnson, Calif. Jones, N.C. 
Jones, Tenn. Kazen 
K tily  KUdee Kindness 
Kostmayer

tJUman
Van Deerlin
Vanik
Walgren
WaxmanWeaver
Weiss
Whalen
Whitehuist
Wilson, Tex,
Wirth
Yates

Myers, John
Myera, MichKU
Natcher
Neal
NichoCs
O’Brien
Oberstar
PanettaPatten
Pepper
Perkins
Pickle
Pres^er
Preyer
Price ,
Quillen
RahaU
Regula
Rhodes
Rindldo
Risenhooyer
Roberts
Robinson
Roe
Rogers
Rooney
Rose
R u n n ^
Russo
SantinlBatterfieldSawyer
Schulze
Sebelius
Shipley
Shuster

Lehman
Lujan
Miller, Calif. 
Moorhead, 

C^if. 
Pettis 
Quie
Richmond
Rodino

Boncalio
Rousselot
Rudd
Sarasin
St Germain
Steiger
Stratton
Stump
Teague

Thornton 
Traxler 
Tsongas 
Vander Jagt 
Wiggins 
Wilson, Bob 
Young, A la ^  
Zeferetti

The Clerk announced the following 
pairs:

On this vote:
Mr. Richmond for, with Mr. Fary against.
Mrs. Chisholm for, with Mr. Breaux against.
Mrs. Burk© of California for, with Mr. 

Chappell against.
Mr. Corcoran of lUinois for, with Mr. Emery 

against.
Mr. Miller of California for, with Mr. Ze

feretti against.
Mr. Eckhardt for, with \Mr. Stratton 

against.
Mr. Flood for, with Mr. Teague against.
Mrs. MEYNER and Messrs. YOUNG 

of Texas, MURPHY of Pennsylvania, 
MURPHY of Illinois, PRESSLER, 
WRIGHT, MOAKLEY, DERRICK, HEF
TEL, DE LA GARZA, VOLKMER, NEAL, 
LEVITAS, RAHALL, and DICKS 
changed their vote from “aye” to “no.'*

Mr. STEERS changed his vote from 
“no’» to “aye.”

So the perfecting amen^jnent was 
"^r<"jected.

The result of the vote was announced 
as above recorded.

The CHAIRMAN. The question is on 
the amendments offered by the gentle- 
 ̂man from New York (Mr. Hanley) .

RECORDED V O T *

Mr. CHARLES H. WILSON o f 'CaU-

c o
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The question was tiUcen; and the 
Chairman announced thiat the noes ap
peared to have it.

RECORDED. VOTE

Mr. BONIOR. Mr. Chairman, I de
mand a recorded vote.

A recorded vote was ordered.
The vote was taken by electronic de

vice, and there were—ayes 149, noes 222, 
not voting 61, as fdllows:

[Roll No. 746]
AYES—149

Alexander Downey Krebs
Anderson, Hi. Drioan LaPalce
Ashley Edgar IieachAspln Edwards, Calif. Leggett
AuCoin Evans, Colo.

Fascell LundineBaldus McCloskey
Barnard Fenwick McCorma^BedeU Findley McHugh
Beilenson Fisher McKinney
Benjamin Fithian MadiganBingham Foley Maguii«
Blanchard Ford. Mich. MarkeyBlouin Ford, Tenn. Mattox
Bolling Porsche Mazzoli
Bonior Fowler Meeds
Brademas Garcia Metcalfe
Breckinridge Giaimo MichelBrinkley Glickman Mikulski
Brodhead . Gore Mikva
Brown, Calif. Gradison Mineta
Burton, John Green MitcheU, Md.
Burton. Phillip HamUton MoffettButler Harkin Moss
Carr Harrington Mottl
Cavanaugh Harris Nedzi
day Hawkins Nix
Conable Hightower Nolan
Conte Hollenbeck Nowak
Conyers Holtzman Dakar
Corman Howard Obey
Cornwell Hughes Qttinger
Cotter Jacobs Patterson
Coughlin
Danielson

Jeffords PattisonJones, Okla. PeaseDelluma Jordan PikeDiggs Kastenmeier Poage
Dodd Keys Pritchard

Claiiflen.Don H- 
Cleveland 
Goleman Oolllns, Tex. 
OomeU 
CraneCunningham 
D’Amours 
Daniel, Dan 
Daniel, R. W. 
Davis
de la Oarza 
Dent '
Derrick
DerwinsU
DevineDickinsbn
Dicks
DingellDoman
Duncan, Oreg.
Duncan, Tenn.
Early
Edwards, Ala.
Edwards, Okla.
Eilberg
EnglishErlenborn
Ertel
Evdns, Del.
Evans, Oa.
Evans, Ind.
Fish
Plippo
Plorio
Plynt
Fountain
Frenzel
Gammage

L^omarslno
LeFanteLederer
LentLe vitas
Livingston
Lloyd, Calif.Lloyd, Tenn.
Long, La.
Long, Md.
Lott
LukenMcClory
McDade
McDonald
McEwen
McPall
McKay
Mahon
Mann
Marks
Marlenee
Marriott
Martin
Mathis
Meyner
Milford
Miller, Ohio
MinishMitchell, N.Y.
Moakley
Mollohan
Montgomery
Moore
Moorhead, Pa. 
Murphy, HI. 
Murphy, N.Y. 
Murphy, Pa. 
Murtha 
Myers, Gary

SikesSiskSkeltonSkubltB
SlackSmith, Nebr.
Snyder
SpenceStaggers
Stangeland
Stanton
St«ed
Symmfl
Taylor
Thone
Treen
Trible
Vento
Volkmer
Waggonner
Walker
WalshWampler
Watkin*
White
Whitley
Whitten
WUson, 0. H.
Winn
Wolff
Wright̂
Wydler
Wylie
Yatron
young, Fla..
Yoimg, Mo.
Young, Tex.
Zablockl

fom ia. Mr Chairman, I demand a re
corded vote 

A recorded vote was OTdered.
The vote was taken by electronic de

vice, and there were—ayes 281, noes 88, 
not voting 63, as follows:

NOT VOTING—61
Ammerman Clawson, Del Frey
Armstrong Cochran Fuquft
Bonker Cohen Gibbons
Breaux ' Collins, HI. Hagedom
Brown, Mich. Corcoran Hansen
Brown, Ohio Delaney  ̂ Huckaby
Burgener Eckhardt Jenkins
Burke, Calif. Emery Johnson, Colo.
Burke, Fla, Pary Kasten
Byron  ̂ Flood Kemp
Chappell Flowers Kruegtt*
Chisholm Fraser Latta

Abdnor 
Addabbo 
Akaka 
Alexander 
Ambro 
Anderson, 

CaUf. 
Andrews, N.C. 
Andrews,

N. Dak. 
Annunzio 
Applegate 
Archer 
Ashbrook 
AuCbin 
Badham 
Bafalis 
Baldxis 
Barnard 
Baucus 
Ba\iman 
Beard, R.I. 
Beard, Tenn. 
Benjamin 
Bennett 
Bevill 
Biaggi 
Boggs 
Boland 
Bowen 
Brademas 
Breckinridge 
Brinkley 
Brooks 
Broomfield 
Broyhill 
Buchanan 
Burke. Mass. 
Burleson. Tex. 
BurlisciuMo. 
Butler 
Caputo

[Roll No. 7471 
AYES—281 

Carney 
Carter 
Cavanaugh 
Cederberg 
Clausen,

Don H. 
Cleveland 
Coleman 
Collins, m. 
Collins, Tex. 
Conable 
Conte 
Cornell 
Cornwell 
Cotter 
Coughlin 
Crane
rfunnlngTmrtt
D’Amo\iri 
Daniel, Dan 
Daniel, R. W. 
Danielson 
Davis
de la Garza
Dent
Derrick
Derwinskl
Devine
Dicks
DingeU
Dodd
Dornan
Dimcan, Oreg.
Duncan, Tenn.
Early
Edwards, Ala. 
Edwards, Okla. 
Eilberg 
English 
E rt^
Evans, Del. 
Evans, Ga.

Evans, Ind.
Findley
Fish
Fisher
PithiaiL
Plippo
Plorio
Plynt
Foley
Forsythe
Poimtais.
Fowler
Frenzel
Gammage
Gaydos
Gephardt
Giaimo
Gilman
Ginn
Glickman
Goldwater
Gonzalez
Goodling
Gore
Gradison
Graseley
Gudger
Guyer
Hall
Hamilton.
Hammer-

schmidt
Hanley
Hannafordr
Harris
Harsha
Heckler
Hefner
Heftel
Hightower
Hillis
HoUand
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HoUenbeck,
Holt
Horton
Howard
Hubbard
Hughes
Hyde
Ichord
Ireland
Jeffords
Jenrette
Johnson, Calif.
Jones, N.O.
Jones, Tenn.
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Kelly
KUdee
Kindness
Kostmayer
Krebs
Lagomarsino 
LePante 
Lederer 
Lent 
Levitas 
Livingston 
Lloyd, Calif. 
Lloyd, Tenn. 
Long, La. 
Long, Md. 
Lott 
Luken 
Luhdine 
McClory 

'McCormack 
McDade 
McDonald 
McEwen 
McFaU 
McKay 
Mc^nney 
Madigan 
Mahon 
Mann 
Marks 
Marlenee 
Marriott 
Martin Mathis Mattox

Miller, Ohio
Ifiniah
MitcheU, N.Y.
Moakley
Mollohan
Montgomery
Moore
Moorhead, Pa. 
Mottl
Murphy, Bl.
Murphy, N.Y.
Murphy, Pa.
Murtha
Myers, Gary
Myers, John
My«rs, Michael
Natcher
Neal
Nichols
Nowak
O’Brien
Oberstar
Panetta
Patten
Pepper
Perkins
Pickle
Pressler
Preyer
Price
Pursell
Quayle
Quillen
Bahall
Railsback
Regula
Rhodes
Rinaldo
Risenhooyer
Roberts
Robinson
Roe
Rogers
Rooney
Rose
Rosenthal
R o s t e n k o w s k i
R oyb^
Runnels
Buppe

Sawyer
Schulze
SebeliusSharp
Shuster
Sikes
Sisk
Skelton
SkubitzSlack
Smith, Nebr.
Snyder
Sp^lman
Spence
Staggers
StangeiandStanton
Steed
Stockman
Symms
Tajrlor
ThompsonThone
Treen
Trible
Tucker
TJllman
Vanik
Vento
Volkmer
Waggonner
Walgren
WaJker
Walsh
Wampler
Watkins
Weaver
White
WhitehTirstWhitley
Whitten
Wilson, C. H.
Winn
Wirth
Wolff
Wright  ̂
Wydler 
Wylie 
Yatron 
Young, Fla.

Rudd
Sarasin
Shipley
StOermain
Steiger
Stratton

Stump 
Teague 

• Thornton 
Traxler 
Tsongas 
Vander Jagt

Wlgglna 
WUson,Bob 
Young, Alaska 
Zeferetti

The Clerk announced the following 
pairs: .

On this vote:
' Mr. Fary for, with Mr. RicWond against.

Mr. Breaux for, with Mrs. Chisholm against.
Mr. Zeferetti for, with Mrs. Burke of Cali

fornia against.
Mr. Ammerman for, with Mr. Eckhardt 

against.
Mr. Chappell for, with Mr. Corcoran, of 

Illinois s^ainst.
Mr. Stratton for. With Mr. Diggs against.
Mr. St Germain for, with Mr^Miller of Cali

fornia against.
Mr. Krueger for, with Mr. Flood against.
Mrs. BOGGS changed her vote from^ 

“no” to “ aye.”
So the amendments were agreed to.
The result of the vote was announced 

as 2ibove recorded.
AM EN D M E N TS OPPEEED B Y M RS. SPELLM AN

Mrs. SPELLMAN. Mr. Chairman, I o f
fer amendments.

The Clerk read as follows:
Amendments offered by' Mrs. S p e l l m a n :  

Page 208, line 4, after “recruited” Insert “ (in
cluding from within the civil service)”.

Page 208, after line 12, insert the following 
new subsection:

“ (d) (1) The regulation under subseOtion 
(c) of this section shall provide that in 
filling any position in an Executive agency 
for whfch a recruitment program under sub
section (c) is being conducted by that agen
cy for women, to the maxlmTinn extent prac-

But we have a very unique situation in 
the Federal Govenlment today which is 
triggered by aflarmative action programs. 
^We are happy to have affirmative action 
programs; had there not been affirmative 
action programs I know that a great 
many Members who voted for the Hanley 
amendment would have voted against it. 
Had they felt that they were hurting 
women, they would not have voted in 
favor of the Hanley amendment. So we 
do acknowledge the fact that even right 
within this bill there are affirmative ac
tion provisions to enable the hiring of 
women.

But, we have a very unique and a very 
unfair situation which is developing. As 
we rieach out to bring women into the 
Federal Government where the agencies 
specifically seek women, we are finding 
that women are being brought in from 
the outside over the women who for years 
have served in the Civil Service.,

And the women in the s y s t ^  are help
less. Here we have women who are ca
pable, who only because they were women 
were held back. We recognize today how 
wrong that is, but we did not recognize 
it years ago. I was part of that kind of 
system and I thought it was all right. 
I^ id  not know better. Now we know bet
ter. Yet we have no way of helping these 
women, who have trained the men who 
are today their bosses, to move up to the 
positions that they are capable of hold
ing.

Instead, every time l^ere is an affirma
tive action' program we are reaching
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Meyner
Michel
MUford

Anderson, HI.
Ashley
Aspln
Bedell
Bellenson
Bingham
Blanchard
Blouin
Bolling
Bonlor
Brodhead
Brown, CaUf.
Burton, John
Burton, PhiUlpCarr
Clay
Conyers
Gorman
Dellums
Downey
Drinan
Edgar
Edwards, CalU. 
Erlenbom 
Evans, Colo. 
Fascell 
Fenwick 
Ford, Mich. 
Ford, Tenn. 
Garcia

RUB6 0Santini' Satterfield
NOES— 88

Green
Harkin
Harrington
Hawkins
Hoitzman
Jacobs
Jones, Okla.
Jordan
Kastenmeier
Keys
LaPalce
Leach
Leggett
McCloskey
McHugh
Maguire
Marked
Mazzoll
Meeds
Metcalfe
Mikulski
Mil̂ va
Mineta
Mitch^l, Md.
Moffett
Moss
Nedzi
Nix
Noilan
Oakar

Young, Mo. Young, Tex. Zablockl

Obey
Ottinger
Patterson
Pattifion
Pike
Poage
Pritchard
Rangel
Reuss
Ryan
Scheuer
Schroeder
SeiberUng
Slmoii
Smith, Iowa
Solarz
Stark
Steers
Stokes
Studds
Udall
Van Deerlin
Waxman
Weiss
Whalen
WUson, Tex.
Yates

NOT VOTTNO-ea
Amm6rman D^aney Johnson, Colo.Armstrong Dickinson Hasten
Bonker
Breaux Ec^lrdt

Kemp
Krueger

Brown, Mich. Emery LattaBrown, Ohio Fary ■ LehmanBurgener Flood LujanBurke, Calif. Flowers Miller, Calif.Burke, Fla. Fraser Moorhead,Byron Frey Calif.Chappell Fuqua PettisChisholm Gibbons Qule .Clawson, Del Hagedom RichmondCochran Hansen - RodinoCohen Huckaby Roncalio
Corcoran Jenkine RouBselot

ticable, an Individuar^ot entitled to status 
a /  a preference eligible under section 2108 
(3) (A) or (O) for purposes of preference In 
consideration for appointment shall be en
titled, with respect to consideration for ap
pointment to that position, to the preference 
available to an individual having the status 
of a preference eligible under section 2108 
(3) (A) if the IndlvWual—

“ (A) is a woman; and 
“ (B) has completed, in the aggregate, at 

least 6 years of civilian service.
“ (2) Such regulation shall provide, to the 

maximum extent practicable, that no indi
vidual shall be excluded from consideration 
for appointment by reason of the application 
of this subsection.**

Page 208, line 13, strike out “ (d )” and In
sert in lieu thereof ** (e) **.

Page 208, line 26, strike out “ (e) ** and In
sert In lieu thereof " (f) **.

Mrs. SPELLMAN (duringthe reading). 
Mr. Chairman, I ask urianimous consent 
that the amendments be considered bs 
read and printed in the Record, and that 
they be considered en bloc.

The CHAIRMAN. Is there objection to 
the request of the gentlewoman from 
Maryland?,

There was no objection.
(Mrs. SPELLMAN asked and was given 

permission to revise and extend her re
marks.)

Mrs. SPELLMAN. Mr.jChairman, I rise 
to offer an amendment to section 212 of 
title m of the biU. Section 212 is entitled, 
“Minority Recruitment.” I am very much 
in favor of that section, but I would like 
to broaden it. ' ^

What I am seeking here today is not 
to add a new class of people who sire go
ing to be given special treatment. I  s e ^  
nothing special for women in general.

from outside the system and bringing 
women in over the women who have for . 
years been doing the work. Women out
side the system supersede those within 
the system for placement in^pper grade 
jobs.

There is something very, very wrong 
with that. I am asking that we give rec
ognition to that unusual situation.

According to the White House over 82 
percent of all the women are concen
trated in the GS grades 1 through 11 and 
earn less than $11,000 per year. We know 
that so many of them are capable of 
filling top grade positions. We knoW that 
many grade 9's, had they been male, 
would have been ll 's  or 12’s or 15's today.

The Schroeder amendment did not ad
dress this problem. ̂ The Garcia amend
ment does not address it either.

So I am offering this today.
How do the veterans' groups feel on 

this? I would like to call to the attention 
of the Members the fact that veterans 
are generous people. They are not op
posed. We posed this question to a group 
of people about to go to a meeting. After 
they studied the matter, and because of 
their own knowledge o f the situation, 
this is the telegram I got from the Mary
land A f r i c a n  Legion. It says:

On, behalf of the, 60,000 Legionnaires of 
Maryland we wish to express our apprecia?> 
tlon for the Hanley amendment. We also 
pledge our support for the Spellman upward 
mobility amendment designed to help women 
in government gain better positions.

Jambs B. Thomas,
State Commander.

31iis discussion was led by men who 
themselves had been in the Federal sys- 
t ^  and who knew that throughout the
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years there were women who were train
ing men who went on ahead of them.

Let me repeat^we are asking nothing 
special for women. We are just saying: 
Let us not pit women against women— 
let us not forget those who for years 
have served. We are not creating a new 
affirmative action program. We are 
merely providing that when there is an 
aflarmative action program in which 
women are being sought, that we help 
those wpmen who are within the system 
apply and qualify for the jobs that they 
are capable of handliiig, instead of 
bringing new people in above them.

Mr. DERWINSKI. Mr, Chairman, I 
move to strike the requisite number of 
words.

Mr. Chairman, tf I listened correctly 
to the gentlewoman from Maryland, she 
in fact by her amendment would pit 
women against women, because what she 
provides is for a preference to w om ^  
who have already had 5 years of civil 
service. New women applicants or those 
with less than 5 years would be by this' 
amendment facing greater odds in seek
ing employment than those who have 
already the 5-year edge.

I am a firm defender of women's 
rights. But this amendment would be ad
ministratively impossible to handle.

You could not possibly conduct your 
Federal personnel system when you start 
to, by the back door, insert provisions 
presumably to correct, for example, the 
law that Congress just restated of vet
erans’ preference. So what we would be 
doing, if we accepted this amendment.

ttiis was one of the complaints that we 
had on the part of women.

I  might say that we have also partic
ipated in meetings to discuss the subject 
aaid have invited the chairman of the 
Civil Service Commission to join in 
meeting with the women affected and to 
attempt to address the problem. The so
lution that was offered to the women 
at the time was, “ Well, we will have to 
start somewhere so we will hire women 
for the top grades—they will then reach 
down to help you.

“ You will never get anywhere until we 
fput these women up here at the top.”

We think that that is blatantly un
fair on the face of it and I am sure the 
gentleman will agree.

Mr. DERWINSKI. But, if you take a 
good look at the amendment, I empha
size what I told you, this would develop 
women’s preference and would auto
matically discriminate against all other 
category areas. As I said, each time you 
provide a preference for someone ob
viously this has some negative effect on 
some other category.

Since we do not have a real record in 
committee, and I do not believe the com
mittee in the other body touched this 
subject, either, I think the best course of 
action would be to keep this bill as un
cluttered as possible and give this mat
ter priority when we go back to our 
work within the committee.

Mrs. SPELLMAN. If the gentleman 
will yield still further, I wish to remind 
my colleagues that this amendment ad
dresses itself to only those situations in

dent. I can understand the politics of it 
in that what we could do is to give every
one points. We could give veterans 
points; we could give points to people 
who were in the war on poverty; we 
could give blacks preference; we could 
give Chicanos preference; we could give 
young people and old people preference. 
We coUld just nullify everything.

We could all run home and tell every
body, “Do you see what we did? We gave 
you all the goodies.” We would not be 
telling them that we gave them to every
one else, too.

Really, this amendment would be 
counter productive. I think it goes 
against the thrust of what women's 
groups have been trying to do in the 
Federal service. They want merit promo
tions based on merit, on background, and 
on educational ability. They want, based 
on their own ability, to move forward. 
They do not want to be given five points 
just because they are women and they 
have been around a long time.

Mrs. FENWICK. Mr. Chairman, will 
the gentlewoman yield?

Mrs. SCHROEDER. I yield to the 
gentlewoman from New Jersey.

Mrs. FENWICK. Mr. Chairman, I 
would like to associate myself with the 
remarks of my colleague, the gentle
woman from Colorado (Mrs. Schroeder) .

I would only like to poiiit out that 
we have forgotten the Aleuts who are 
also a group which may be applying for a 
special preference if we continue with 
amendments like this one.

Mrs. SPELLMAN. Mr. Chairman, will
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would be to completely contradict the 
two votes we just had.

Further, this amendment w£is not con
sider^  in the committee. We have no 
idea how in the world it could be ad
ministered. So in the usual parlance of 
committee terminology, we will be 
pleased to give it priority at the start of 
the next session. But I do not see how we 
could possible accept this amendment ki 
this bill not knowing what its effect 
would be.

Mrs. SPELUVIAN. Mr. Chairman, if 
the gentleman will yield, the amendment 
calls for regulations to be prepared to 
carry out the concept being proposed.

There will be r e la t io n s  and we will 
have an opportunity to see them. We win 
have an opportunity to provide oversight 
over both the regulations and the 
administration.

Mr. DERWINSKI. But as the gentte- 
woman from Maryland (Mrs. Spellman^

. well knows, oversight is a difficult field.
' Oversight over something we have had 

no background on or contract with or 
study about puts us in an impossible 
situation. I am not speaking just for the 
committee, but I do not believe that the 
Civil Service Commission could effec
tively administer this amendment.

Mrs. SPEULMAN. Will the gentleman 
yield further?

Mr. DERWINSKL Yes, of course I 
yield further.

Mrs. SFJlIiLMAN. Had the gentleman 
had the opportHmity to be with us as we 
held hearings in five different depart
ments throughout the cit;y and through
out the Government, he would have, 
found that over and over and over again

which affirmative action calls for wom
en. It does not create a new situation, 
it does not spell out something else that 
must be done, but it does say when wom
en are being sought for jobs, then it 
shall apply.

Mrs. SCHROEDER. I move to strike 
the requisite number of words.

(Mrs. SCHROEDER asked and was 
given permission to revise and extend
la At* T*pmnT*1rc: ^

Mrs. SCHROEDER. Mr. Chairman, I 
think one of the things that we women 
have talked about more or less, and have 
snickered about has been the “ old boys 
dub.”

I really object to this amendment be
cause I see it starting an old-girls club.

As I recall the testimony of the 
women’s groups—and I went out to 
check it with them— t̂he women's groups 
in essence have been supportive of re
moving all preference points rath^  than 
cluttering the whole thing up with find
ing all sorts of new systems.

I think that any woman who wishes 
to compete within the affirmative action 
program for a'higher job is certainly not 
prohibited from going ahead and filing 

.for that job. She can file for that job at 
iany time or on any day.- The fact that 
she already has a job in the Federal civil 
service does not preclude her from taking 
that step. In fact, it probably helps her 
because she has some kind of backgroimd 
and she has certain experience. She al
ready has several different ways in which 
she can move forward in that endeavor.

Therefore, Mr. Chairman, I really urge 
the Members to turn this amendment 
down. I think this is a dangerous prece-

the gentlewoman yield?
Mrs. SCHROEDER. I yield to the 

gentlewoman from Maryland.
Mrs. SPELLMAN. Mr. Chairman, 

would the gentlewoman from Colorado 
teU us how we can move? Will she tell 
us how women who are in grade 9 and 
have been kept in grade 9 because only 
men were allowed to move into grade 10, 
11, and 12, can move forward when they 
are applying for jobs and are being told, 
‘ ‘We cannot move you a couple of 
grades^'?

I might point out that the Civil Serv
ice Commission has had a little difficulty 
in answering that question. Has the gen
tlewoman given that any thought?

Mrs. SCHROEDER. I think we can al
low them to bid on that job and prove 
they have backgroimd and the qualifica
tions, and that we can do testing as we 
have always done. We do it on the basis 
of merit. However, to give them points 
because they have been in the Federal 
service and someone else has not is some
thing which I do not think we want to do. 
I think we want to do it on the basis of 
whether they can or cannot do that G S-
11, GS-12, or G&-13 job.

I think women want that, too, not 
just because we were here and staked 
it out. The points do not measure 
whether or not that woman in a GS-9 or 
a GS-10 job truly is qualified for the 
higher job. As a matter of fact, if we 
argue that they were flatly discrimi
nated against with respect to getting the 
higher jobs, I think there have been 
blacks also who have been discriminated 
against, and Chicanos. Many of them in 
my area have not been able to move up
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at aUr but t&jiist flatly assign £dl o f tbem 
points; too* «H3T̂  doidaleH^M so timfe^tbey 
can 8^ up several steps on t&e ladder 
-witliout doing ther testing violates 
whole notion of merit, ami ^ a t  we are 
trying to do in the area of Civil Service 
refonn.

Mrs. £@*ELLMAN. 1£ title gentelwoman 
will yield further, of course, the point is 
that would be taking a t e ^  they 
wotild be Qualified. T h ^  wouM have to 
be quaiiflediHowever, because they have 
bem  held do!»n, they are in a position 
where ithey cannot jump these additional 
grades; and that is what we have to ad
dress ourseiTO to.

Mrs. SCHBOEDER. However, they 
could go out and rebid on the register, 
and someone would look at the points on 
the test and the ezperimce in the job. I  
tMnk that is what should be measured. 
We do not give them extra points for 
tbalL

1 tMok alipf us have discriminated 
against at times, whether we are male, 
female, or what have you; but at some 
point we are going to end with white 
males staging a revott if  we go too far 
onth issortof am^idment. ,

I  tibink we are really missing the whole 
point o f what this bill is aH about.

Mr. UnALL. Mr. Chaiiman, 1 move 
to strike the last word.

"Mx. Chairman, I  strongly support the 
statemient Just made by the g ^ tle - 
woman from Cc^rado (Mrs. Schroeder) •

We are plunging into a  very, very diffi
cult area if we say to a woman, *TBecause 
you are a woman in the I>̂ ederal service

The amendment tbai. has beesn. put 
forth, by the g^xtlewMnaa from 'W ary- 
laasd (Mrs. S p e l ls ^ )  came tam y aSbtai- 
tion le e  thsm  1 hour a i^  I t  may have a 
great deal o f m ^ t ,  Mr. Chairmaii, but 
because of the comstodttes invcdving this 
amendmmt, X do not believe this is the 
proper timse to consider this measure. I 
thoref <wre urge that the Spellman amend
ment be defeated. " ^

Mr. HAMMERSCHMIDT. Mr. Chair
man, I move to strike the requisite num
ber of words. ^

(Mr. HAMMERSCHMIDT asked and 
was given permission to revise and ex
tend his remarks.)

Mr. HAMMiaRSCHMlOT. Mr. Chair
man, I rise in opposition to the gentle
woman’s amendment.

If we were to .pass this amendment, 
Mr. Chairman, it would be the height 
of discrimination based on a perswi’s 
status as a member of a class. I  sum not 
a lawyer, but it does not take legal train
ing to question the ccmstitutionality of 
such a provision. And even more, Mr. 
Chairman, it would be an abominahte 
injustice.

Veterans’ preference points are 
awarded for affirmative service during a 
period of waT. They are awarded with
out regard to race, sex, <ar creed. The 
qualifying criteria is mOitary service. 
There is simply no correlation b e t^ e n  
this concept, and the concept of award
ing points to people merely because they 
are women, or black, or from Arkansas, 
or any other reason not comiected with 
an affirmative act as opposed to an in

offerM^. liEACS. Mr. C3iainnan, I  
a m ^ d ta e n ts i 

The Clerk read « s  feiTows:
^endments oflPered by Mr. Leach: Page 

209, after lin© 12, insMt th© following new 
soctiqji:

t e z d p o r a b y  k u p i ;o y m k m t  l x m i t a i x o i ^

Sec. S13. (a) Effective* one year ajfter the 
date of the enactment of this Act the number 
of Individuals ̂ ploy^d^ l̂n or under an Execu
tive agency s3û U not exceed the number of 
IndlviduedB so ^n^>loyed on January 1, 1977.

(b) The President shall prescribe regula
tions to carry out the purpose of this sec
tion, indudihg regulations to ensure that no 
increase in the procurement of personal 
services by contract occurs by reason of the 
enactment of this section.
. (c> In administering this section, an indi- ' 
vidual employed on a part-time career em
ployment basis shall be counted as a frac
tion̂  which is determined by dividing 40 
hours into the' average nimiber of hours of 
such individual’s regularly scheduled work- 
weeic.

(d:) For the purpose of this section, “Exec
utive agency” has the meaning set forth in̂  
section 105 title 5, United States Code.

(e) The provisions of this section shall not 
apply during a time of war or during a period 
of national emergency dieclared by the Con
gress or the President.

(f) The provisions of this section shall 
terminate at noon on January 20, 19S1.

Page 209, Une 14, strike out “313.** and in
sert in Ueu thereof **314.**

Page 129, in the table of contents, strike 
out the item relating to section 313 and in
sert in lieu thereof the following:
Sec. 313. Temporary empl03̂ ment limitation. 
Sec. 314. Effective date.
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and have been sucb for 5 years, we are 
glvtDfir you the same preference as we 
give to a vet^aa.**

The nest thing we know, other groups 
will say, “We want five points,” and 
thexL more people will want five points.

Mr. Chairman, it is a bad aan^dment» 
untriedl» untested, and will lead us into a 
great deal of difflculty.

1 ask that the amendment be defeated.
Mr. CHARLES H. WILSON of Cali

fornia. Mr. Chairman, wHl the gentleman 
yield?

Mr. UDALL. I yield to the gentleman 
from California.

Mr. CRARUEB H. WILSON of Cali
fornia. Mr. Chairman, does the gentle
man agree with the gentlewoman from 
Colorado (Mrs. Schroeder) that the au
thor of the amendment is a member of 
the old-girls club?

Mr. UDALL. I am with the g«itie - 
woman from Colorado (Mrs. Schroeber) , 
on this one and against my good friend, 
the gentlewoman from Maryland (Mrs. 
Spbllicait) .

Mr. OAKCLft.. Mr. Chairman, I move to 
strike the requisite number o f words.

Mr. Chairman, this particular section 
of the bill is one that my staff and I have 
devoted many, many hours to. ITie rea
son for ttiis section is because I  felt very 
strongly that one of the factors which 
most hampers minorities in terms o i Fed
eral civilian employment is that their 
names are nx>t on those civil service reg
isters. The purpose of this section, then, 
is to insure that mtXK)rities will get on 
those registers, by placing heavy 
ets on their recruitiaent.

herent status. >
If this amendment passes we will in

deed have begun to discriminate in re
verse, and for this reason, Mr. Chair
man, I strongly oppose the amendment.

The CHAIRMAN. The question is on 
the amendments offered by the gentle
woman from Maryland (Mrs. S pell
man).

The question was taken; and the 
Chairman announced that the noes ap
peared to have it.

Mrs. SPELLMAN. Mr. C h a ir^ n , 1 
demand a recorded vote, and pending' 
that, I  make the point o f order that a 
quorum is not present.

The CHAIRMAN. The Chair will 
count. Seventy-five Members are pres
ent, not a quorum.

The Chair announces that pursuant 
to clause 2, rule XXHI, he wiU vacate 
proceedings under the call when a 
quorum of the Committee appears.

Members will record their presence 
by electronic device.

The call was taken by electronic de
vice.

QUORUM  CALL VACATED

The CHAIRMAN. One hundred 
Members have appeared. A quorum of 
the Committee of the Whole is present. 
Pursuant to rule xxm, clause 2, fu r
ther proceedings under the call shall be 
considered as vacated.

The Committee will resume its busi
ness.

Mrs. SFEILLMAN. Mr. Chairman, I  
withdittw my demand for a recorded 
vote.

So the amendments were rejected.

Mr. LEACna (during the reading). Mr. 
Chairman, I ask unanimous consent that 
the ammdments be considered as read 
and printed in the Record, and that 
be considered en bloc.

The CHAIRMAN. Is there objection 
to the request of the gentleman from 
Iowa?

There was no objection.
(Mr. LEACH asked and was given per

mission to revise and extend his re- 
m a ii^ .)

Mr. LEACH. Mr. Chairman, the 
amexidments I*am offering will simply 
establish a statutory ceiling on the total 
number of Federal employees in the ex
ecutive branch.

There has been a great deal o f dis
cussion on the Ftederal bureaucracy, Its 
ineffectiveness, its inefficiencies, the 
morass of redtape, and the need Jbo re
form our civil service laws. Clearly the 
existing s y s t ^  should be improved and 
management afforded greater flexibility 
injnobilizing the bureaucracy to accom
plish its objectives. At the same time, 
the bill before us, in present form, is 
silent on the issue o f the appropriate 
size o i that bureaucracy.

According to Civil Service Commission 
statistics, executive branch employment, 
excluding those working for the U.S. 
Postal Service, has increased over the 
past year and a half by 112,000. yn n le 
that figure inpludes all emi>Ioyees, 
whether eimOoyed full time, part time, or 
on an intermfttent basis, it is significant 
tonote tiiat the increase in fUll-tlme jobs 
alone is 1X)3,000.

1 s t r ^  this growth figure because it is
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sudden. During the previous 8 years of 
Republican administrations, total execu
tive branch employment decreased bF 
115,000. Yet in the past 18 months of tlie 
Carter administration Federal employ
ment has increased by an almost identi
cal 112,000.

It is easy to say this represents only 
a 5 percent increase compared to total 
executive branch employment of over 2 
million, but in actuality it is rather ex
traordinary. When I first started looking 
into the matter 8 months ago, executive 
branch employment had increased by
15,000 and I reported to my constituents 
that this figure was larger than Fort 
Madison, Iowa—the seventh largest city 
in my district. Then the growth figure 
increased to 40,000 and I reported that 
the increase in Government employment 
was larger than Burlington, Iowa— t̂he 
third largest city in my district. The 
latest available statistics now reveal that 
Govermnent employment has jumped by 
more than 100,000, which is larger than 
Davenport, Iowa— t̂he largest city in my 
district.

This trend must be reversed. In an 
effort to work constructively with the ad
ministration in accomplishing the majcnr 
goal of civil service reform, I am offering 
this amendment to limit the number of 
executive branch employees to the num
ber so employed in January 1977, 
which was 2,119,000. The ceiling would 
become effective 1 year after the date of 
enactment of the Civil Service reform 
bill, which permits the administration 
to reach tlie target level of reduced em-

tion, we may see, with all of the ensuing 
activity to reorganize and reform all as
pects of the civil service system, an eveni 
greater growth in the number of em
ployees on the Federal payroll.

During committee consideration, this 
employment ceiling amendment was re
jected by a 13-to-8 vote. Frankly, I was 
disappointed that the Civil Service Com
mission and administration spokesmen 
argued strongly that a ceiling would be 
inappropriate because of the need to es
tablish new Federal programs in the next 
several years. From the point of view of 
the minority, this reasoning underscores 
our philosophical commitment to put a 
halt to the growth of bureaucracy. 
Clearly, if one supports the initiation of 
massive new programs, this g,mendment 
should be opposed. But, just as clearly, 
those of us that are skeptical of the need 
for more programs should refiect that 
skepticism in a vote for this amendment.

In a 1976 interview VTith Business 
Week— ŵell before the recent develop
ment popularly characterized ^s the 
proposition 13 tax revolt— t̂he Presi
dent responded to a question put to him 
regarding the substantial increase in 
State employment that occurred during 
his term of office as Governor of Geor
gia, that he had promised State em
ployees that no one would be discharged 
as a result of his reorganization but that, 
he did reserve the right not to fill vacan
cies as they occurred and would do the 
saiQe thing upon being elected to office. 
I believe this approach the President out
lined in the Business Week interview is

of Congress should have the right an
nually to fire one bureaucrat without 
any cause or argument.

The gentleman from Iowa is a very 
valuable member of our committee, and 
I  do not want to put down the amend
ment he has offered, but this is a drastic 
action to take this afternoon in the mid
dle of a very complicated bill. Maybe we 
ought to have a limitation on the number 
of employees in Federal Government, but 
we do not do it without hearings, not 
without bringing the departments and 
the administration in and finding out 
what is an appropriate limit. We do not 
legislate in this fashon, in this broadcast 
manner, in this particular bill.

This was considered by the committee 
and defeated by a vote of 13 to 8 .1 would 
hope we would not get into this business 
this afternoon of trying to adopt this 
amendment. Sure, we ought to look into 
this overall problem of excessive Federal 
employment, but I do not think there are 
many of us here tonight who have the in
formation we need to say that we are go
ing to put a rigid ceiling on Federal em
ployment.

What we will end up doing is coming 
in with exemptions and additional legis
lation to let people out of it, so I would 
hope that we would have a vote and re
ject this amendment.

Mr. COLLINS of Texas. Mr. Chairman, 
i; move to strike the requisite number of 
words, and I rise in support of the 
amendnients.

(Mr. COLLINS of Texas asked and was 
given permission to revise and extend
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ployment through attrition. Accordingr to 
the Civil Service Commission, the attri
tion/separation rate for 1977 was ap
proximately 22 percent. Clearly the ad
ministration could refrain from filling 
one in four vacancies during the coming 
year and thus easily reach the statutory 
ceiling. I  might also point out that the 
amendment further requires the Presi
dent to issue regulations to insure ttiat 
no increase in the procurement of out
side services results from the limit on 
Federal employment. In addition, the 
amendment assures that part-time em
ployment will be calculated as a fraction 
o f full-time equivalent hours in order 
to avoid iany inadvertent bias against 
part-time employment for wMch this 
body has expressed clear support.

The amendment also provides waiver 
authority in , the event of a national 
emergency so as to permit the hiring of 
employees in excess of the statutory^eil- 
ing if n e c ta r y .

In sunset fashion, the amendment 
will expire with the termination of ttie 
President’s current term of office, pro
viding the Congress and the administra
tion the opportunity, at that time, to re
view and evaluate the effectiveness of a 
ceiling on Federal emplosmient.

Mr. Chairman, the current trend in 
Federal employment runs directly coun
ter to the prevailing mood in W s  coun
try. American taxpayers are weary, not 
only of high taxes, but o f  excessive and 
costly Government bureaucracy. No
where in the reform bill before us 'today 
is any meaningful effort made to meet 
that particular outspoken concern. 
Without explicit direction in this leglsla-

on the right track and desire in no way 
to Jeopardize the jobs of Federal em
ployees now on the payroll. At the same 
time, I do believe this Congress ought to 
w’ork cooperatively with the administra
tion to allow for a reduced level of em
ployment through the simple process of 
attrition.

Finally, let me stress again that not 
only should direct Federal employment 
be capped, but indirect employment 
should also be more carefully con
strained. Frightening statistics recently 
presented by HEW Secretary Califano to 
the Senate Appropriations Committee, 
indicate that at tl;ie same time the U.S. 
Government is paying salaries to 144,000 
regiilar HEW employees, HEW is in
directly paying the salaries of another
980,000 who work for private think tanks, 
universities. State and local government, 
and related programs. Thus the equiva
lent payroll for this one F ^eral Depart
ment alone exceeds 1 million jobs.

While my amendments do not address 
all o f these hidden and indirect personnel 
costs, I beUeve the Civil Service reform 
bill offers us a timely opportunity to move 
beyond rhetoric on the issue o f big, 
costly Government, and take a meaning- 

^ful step to limit the bureaucracy.
I urge adoption of the amendments.
Mr. UDAIiL. Mr. Chairman, I rise in 

opposition to the amendment.
Mr. Chairman, the gentleman froln 

Iowa has a good idea, and everybody has 
got a lot of good ideas about civil service. 
I expect that before midnight* we are 
going to hear most of them at the rate we 
w e going. I had a Member back here 
with the bright idea that every Member

his remarks.)  ̂ ^
Mr. COLLINS of Texas. Mr. Chairman, 

if I could I would like to call on the 
gentleman from Iowa who is spcwasoirlng 
this amendment, because I think the key 
to the amendment is the fa ct that the 
g^tlem an says it wiU place a celling on 
civil service. Did the gentleman state that 
during the past two administrations we 
had actually had a decrease?

Mr. LEACH. Yes, we had a decrease 
of approximately 115,000 Federal em
ployees. .

Mr. COLLINS 01 Texas. During the two 
Presidential terms of Ford and Nixon 
t h ^  have been able to decrease 115,000 
in. civil servi<3e. Under this administra
tion, which has only been here for a year 
and a half, how many people actually 
have been added?

Mr. LEACH. As o f Jime, approximately 
112,000.

Mr. COLLINS of Texas. In other words, 
the Carter administration has offset all 
of the gains that were made in reduc
ing and getting civil service in line. Has 
the gentleman liad anyone who objects 
basically to this concept the gentleman 
has o f putting a ceiling on the size of 
the Government?

Mr. LEACH. W ell, I  have, of course, 
talked a good deal 't a  my constituents 
about it, and I  get very little resistance 
in the State of Iowa to that sort of 
restraint.

Mr. COLLINS of Texas. Of course. 
doTm in Texas everyone likes your rec
ommendation. I. have been interested in 
talking about it to many pe<«>le in oivH 
service who also liked the idea o f £«>pli- 
cants qualifying a lth ou ^  doing t ^ p o -
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H 9i06 cxmxE&swmi. r b o o rb — h o u se
asy duty or waiinr ftjr tfneso atferHfon 
openiiigs. They want eMl service to 
a merit proposition tnsteaii of l>olng on »  
poUtical basis.

m  the past, to get TecsoenXtiqa in civil 
service there was supposed to be a statute 
whereby one would maice a career out 
of civil service instead o f  trying to turn 
it into a political poo^ barrel through 
building new agencies which, as I saSd, 
would be the only reason people would 
oppose this amendment.

Has tills been publicized enough to 
allow, people to imderstand the full rami
fications of it?

Mr. LEACH. I  think the gentleman 
from Arizona has ft good p<tot. The com
mittee has not held adequate hearings. 
HowevCT, people throughout the country 
understand this issue. It is a very clear 
issue. I  might also say to the civil- ser- 
vanfer I  talk to are very concerned. Not 
only is good govem m ^t more limited 
government but an immediate and press
ing prc^lem for civil servants is the im- 
founded liabilities o f  the civil service re
tirement fund. I f  we continue to expand 
our Federal employees system willy-nilly, 
we win be risking the retirement of a 
very large number at civil servants.

Mr. COLLINS o f  Texas. Without a ceil
ing- it would mean personnel headquar
ters could just go out and pick anybody 
h€sre and there without giving presrait 
civil service people a chance for advance
ment. -

Mr. CHAIRMAN, I rise in supisort of 
the amendment offered by the gentlemaxi 
fr<Hn Iowa to limit the niimber Fed-

B ta . M r. C h B te n m ,
Witt toe genflemeifcyldiii?'

Vtr. GOLLDfS o f T«as. I  y i ^  to tSie 
gentleworaaa frCTrColoiadb.

Mrs. SCHBOEDER. Mr. Cbainm n, 
one o f Ube qoestlonB I wocdd faave atout 
t l ^  is when we start throwing^  ̂figures 
out about how many people there are or 
there are npt in civil service «n id oy - 
ment, one question is how many-^f those 
jobs tiien get contracted out? One~of the 
difficulties we have on this, and I would 
appreciate the help of tiie gentleman 
from Iowa on this, is what we see hap
pening is. a shell game. Very oftesa when 
one tries to get the num b^ of people on 
the Federal employee roHs down, then 
they contract out jobs. We stiU have 
those people to pay and sometimes it 
even costs more.

I would hate to see only in-house per
sonnel figures set in an amendment. I 
think we are aware of the A-7S circular 
from OMB, which went out under the 
previous-administration, which, was to 
trs» to force as many jobs as i^ssible out 
under contract. I wonder if the gentle
man is aware how many we contract out 
and whether or not we  ̂count those in 
the ceiling, and how do we deal with 
that?

Mr. LEACH. Since 1901 Federal em
ployment has increased 25.8 percent 
while the population as a wliole increased 
about 19 percent. And, althoui^ we do 
not have the exact .figures, clearly liie 
number of individuals involved in con
tracted service has Increased suiMstazi- 
tially greater than the civfl service itself.

Sepfkmher It, 19̂ 8
ciompiettiy oot of fasmdiL.TlieghinBtirfr iStaa: 
doirijiEd' taae top- levdsr in; tiie White 
E bsuse.

Mr, CHARLES H. WHflOK of CiOi- 
fotnis^ In other words, they rid o f 
the lower le v ^  and put in more upper ' 
levels?

Mr. TJDALL. Thoy have had more 
cMef^ and fe^er Indians in those years.

The CHAIRMAN. The question is-on 
the aatnendments offered by tihe gentle
man from Iowa (M^« Lbach) .

The question <was takm ; and the 
Chairman announced that the noes ap
peared to have it.

Mr. LEACH, Mr. Chairman, I danand 
a recorded vote, and; pending that, I 
make the point o f order that a quorum 
is not present.

The CHAIRMAN. Evidently a quorum 
is not present.

The Chair announces that pursuant to 
clause 2, rule X X m , he will Vacal« pro
ceedings under the call when a quprum 
o f the Committee appears.

Members will record their presence by 
electronic device.

The call was taken by electronic device.
The CHAIRMAN. A quorum of the 

Committee of the Whole has not ap
peared.

The Chair announces that a regular 
quorum xsaJl will now com m ^ce.

Miembers who have not already re
sponded imder the noticed quorum caU 
will have a minimum o f 15 ndnutes to 
record their presence. The call will be
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eral employees. It is abundantly ele^^to 
me. American taxpayers are at the a ^ b - 
lute limit of their toteranqe on Federal 
spending and bureaiSici^y.

As the gentleman carefully explained, 
this amendment will not work an unrea
sonable Ixardship on ttie administration 
since the President is required to comply 
with the employmait limit within I year 
of enactment and the number, by which 
F^rderal ernployment will be reduced, may 
easily be reached through attrition.

By requiring the President to insure, 
by regulation, that no increase in the 
contracting out o f services will result 
from the limit on Federal employment, 
win effectively prevent the administra
tion fi-om attempting to “ end-run” the 
congress.

As my colleagues may have looted, re
cent testimony by HEW Secretary CaU- 
fano, before the Senate Appropriations 
Committee, painted a pretty bleak pic
ture for the American taxpayer. Ac
cording to Secretary Califano, the De
partment is paying the salaries of 144,256 

^r^ular HEW employees plus the salaries 
Qf another 980,217 people who work for 
private think tanks, univ^sities, State 
and local government agencies, to d  the 
like. The total exceeds 1 milfibri, direct 
and indirect jobs, depaident on HEW 
funds. This  ̂figure, mind yoii, refe53^only 
to one of our major departmiehts.

Mr. Chairman, Federal spending and 
“jobs creation” Uncle Sam has grown 
to staggering proportions. 1 believe this 
amendment will enable us to help stem 
this growth, and-1 encourage my col
leagues to join me in aippoxting it.

The CivU service Coimnission does not 
know how many contracted-attt jobs 
there are in America today. This amend
ment addresses this tissue by saying the 
ceiling that will be placed cannot be sub
verted by creating new contracted-out 
jobs in place'of Federal posttUms. This 
amendment then does address toe issue 
Mrs. SCHROBDER has referred to.

Mr. CHARLES H. WILSON of Cali
fornia. Mr. Chairman, I move to strike 
the requisite number o f words.

I wonder if the gentleman from Ari
zona could respond to a question for me. 
I was a little surprised that the gentle
man from Iowa mentioned that the Fed
eral work force of employe^ went down 
during the past 2 administrations, talk
ing about the Ford and Nixon adminis
trations. Did not the gentleman from  
Arizona hold, some studies tiiat showed 
they went up? What levels are we talking 
about?

Mr. UDALL. The gentleman from Iowa 
is talking about overall levels and his 
figures are right in terms of reduction 
over the previous 8 years. But that makes 
the point I was trying to make earlier.. 
We do not have enough facts. Does any
one feel that we have enough facts here 
about what is a valid personn^ celling? 
IStoybe we ought to have one, but we can
not solve all the problems of the world in 

lihis bill today. ^
CHARLES H. WILSON of Cali

fornia. I TOuld h<«)e we could.
Mr. XJDAIii. The point I was making 

is the supergrades and executives in
creased gprecUily;. I  have made a study of 
that. The White House w p er levels went

taken by electronic device.
The call was taken by elec^onlc de

vice, and the following Members failed 
to respond:

[RoU No. 7481
AmJbvfy Vvpy S f fAmmymftji Fitbian Fettis
Andl»jra,K.O. 2 ^Applega«e Plorlo QuleKLowers Baog^
Armstrong Flyn^Aroin Praser RliodesTOwfiift-m Jp*rey Richmond
BMTd; BX Fuqua BinaldoT«nn. Oiaimo Blsenboover
Blasgl Gibbons Rodina
Binsbaxn GUckman Rosentbal
Boggs Hagedom RouBselot
Btdand Hatiaen Riidd
Bonker Hazrington Russo
Brademas Htoba. RyajjBjreaux Heckler Santini
Brown, calif. HoUenbecfc Sajwin
Brown, Mich. Huckabjr
Brown, Ohio Ir^and Shipley
Btoyhlll Jenkins Shuster
Bureroer Johnson, Colo. <
BuzlK, Calif. Jones, N.C. St Gennain
Burke, Pla. Kasten Stark
Burton, John Kemp SteedBurton, PhiUlp Krueger Steiger
Byron Latta Stratton
ChappeU Î eggett Stump
Chisholm Lehman Symms
dawsOn.M Lujan

' Cochian SDcDGOiBld Thornton
. Cohen McHiigh Ttaxler
Collins, HI. Madlgan Treen
Conyers • Mathis ^ongas^
Corcoran Meeds Tucker- 
Comw^ • Mikv&Coughlin MllfoHi Vaate Jagt
D^aney MUler, Calif. Walgren
mckinson Ifltcheai, Md. Waxman
Dlngell Moakley W igg^Downey Moorheadi Calif Wilson, Bob
Eckhaidt Moss Wilson, Tex.
Emery Weal  ̂ W il^t
Bvans, CblO. Oakar Joung, ̂ k a  Ober ■35oung.Tex.
Evans, G». Pattiaon Zcferettl
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Acc<M‘dingly the Conmiittee rose; and 

the Speaker pro tempore (Mr, Murtha) , 
having assumed the chair, Mr. Nedzi, 
Chairman pro tempore of the Committee 
of the Whole House on the State of the 
Union, reported that that Committee, 
having had imder consideration the bill, 
HJR. 11280, and finding itself without a 
quorum, he had directed the Members to 
record their presence by electronic de
vice, whereupon 294 Members recorded 
their presence, a quorum, and he sub
mitted herewith the names of the ab
sentees to be spread upon the Journal.

The committee resumed its sitting.
RECORDED VOTE

The CHAIRMAN pro tempore. The 
pending business is the demand of the 
gentleman from Iowa (Mr. Leach> for a 
recorded vote.

A recorded vote was ordered.
The vote was taken by electronic de

vice, and there were—ayes 251, noes 96, 
not voting 85, as follows: 

rRoil Na. 749]
AYE25—251

Sclimd«F 
^Sclkulze 
Sebelius 
Sharp 
Shuster 
Sikes 
Skelton 

 ̂Smith, Iowa 
Smith, Nebr. 
Snyder 
Spellman 
Spence Staggers 
Stangeland 
Stanton 
Steed

Abdnor 
Ambro 
Anderson, HI. Andrews, 

N.Dak. Annunzlo 
Applegate Archer 
Ashbrook Aspin 
AuColn 
Badham 
Bafalis 
Baldus 
Barnard

Edwards, Okla. LivingstonEilberg 
English 
Erlenbom Erttil
Evans, Ind.Fascell
Fenwick
Findley
PishPithian

-
Plynt'Foley

Lloyd. Calif.
Long, La.
LottLuken
Lundine
MoClory
McCloskeyMcCormack
McDade
McDonaldMcEwen
McKay
M c K iz m e y
M a d i g a n

Addabbo 
Akaka 
Alexander 
Anderson, 

Calif. 
Andrews, N.C. 
Ashl«y 
Beilenson Bingham
BoUing
Bonior
Brooks
Burton, John
Carr
Clay
Collinfi.IU.
Corman
Danielson
Davis
DeUums
DerrickDicks
giggs 'Downey 
Duncan, Oreg. 
Edwards, Calif. Evans, Colo. Fisher Ford, li^ch. Ford, Tenn. Garcia 
G ia im o

S t u d d ASymms 
Taylor 
Thone 
Treen *
Trible Vanik 
Vento 
Volkmer 
Waggonner 
Walgren 
Walker 
W ^sh 
Wampler 
Watkins

NOES-^96
Gonzalez
Gore
Hannaford Harris 
Hawkina 
Holtzman 
Howard 
Johnson, Cfaif. 
Jones, Tenn. 
Jordan 
Kastemneier 
LaFcdce 
Le Fante 
Leggett 
Lloyd, Tenn. 
Long, Md. 
McFall 
McHugh 
Meeds 
Metcalfe 
Meyner 
Mlneta 
Minish Moorhead, Fa. Murphy, m. 

-Murphy, N.Y. Murtha Myers, Gary Myers, Michael 
Nedzi 
Nix 
Nolan Oberstar

Weaver
Whalen
White
Whitehurst
Whitley
Whitten
Winn
Wirth
Wolflf
Wydler
Wylie
Yatron
Young, Fla.
Young, Mo.
Zablockl

Obey
Ottinger
Patten
Patterson
Pattison
Pease
Preyer
Price
Rahall
ReusS
Roncalio
Rooney
Rosenthal
Rostenkowi&iRoybal
Scheiier
Seiberling
SimonSlack
SolarzStark
Stokes
Thompson
TuckerUdallTJlliAan
Van Deerlin
WaxmanWeiss
Yates

SO that we could go as long' as neces
sary to finish action on the bill. We are 
on title m, ieind a lot of the controversy 

"still remains. There are 11 titles in the 
bill.

It had been my hope and expectation 
that by 9 o ’clock or so, we could finish 
the bill, but at the rate we are going, 
it does not look very good. However, 
we do intend to stay as long as neces
sary tonight to finish the legislation.

Mr. Chairman, I would urge on my 
colleagues the philosophy that l^have 
always followed, which is that the 
fimction of debate in the House Cham
ber is to let the House act̂  as a court of 
appeal on major issues, a half dozen 
or 8 or 10 major issues th ^  could not 
be resolved in the committee, where we 
had a close vote, and not try to have a 
full-scale markup.

However, this subject of civil service 
arouses the passions of the Members. 
Most, of us have one or two pet ideas 
about what ought to be done to im
prove the civil service.

I know of three noncontroversial 
amendments- to title m .  I am going to 
accept them. I think there is one and 
perhaps two amendments which may 
require a little bit of discussion, but I 

-would hope ttiat we could close out the 
debate on title n i  in the next 30 min
utes or so and get on to some o f the 
more important parts of the biU>

A M B N D M E M T  OFFERED B T  M R . B A R R IS

Mr. HARRIS. Mr. Chairman,. I  offer 
an amendment.

CO



___

Bau<msBaumanBeard, RX
Beard,'Texm.Bedell
BenjaminBennettBevUl
Blanchard
Blouin
Bowen
Brademafl
BreckinridgeBrinkley
Biodhead
BroomfieldBroyhill
BuchananBurke, Mass.
Burleson, Tex.Burlison, Mo.
Butl'er
CaputoCamey
Garter
Ciavanaugh
Cederl>erg
Clausen,

Don H. 
Cleveland ' Coleman O^ins. Tex. 
Conable Conte 
Cornell Oomwell 
Cotter 
Coughlin CraneCunnlngh&m 
D’Amours 
Daniel, Dan̂  Daniel, R. W. 
de la Garza 
Dent
D erw ini^i
Devin^
Dodd
Dornan
Drinan
Duncan, Tenn.Early
Edgar
Edwardŝ  Ala.

F o r s y t n e
FountainFowlerFrenzel
OammageOaydos
Gephardt
Gilman
GinnGlickman
Goldwater
Goodling
Gradison
GrassleyGreen
Gudger
Guyer
Hall
Hamilton 
Hanimer- 

schmidt 
Harkin Harrington 
Harsha 
Heckler 
Hefner 
Heftel 
Hightower 
HUlis 
Holland Holt 
Horton 
Hubbard 
Hughes Hyde 
Ichord 
Ireland 
Jacobs 
Jeffords 
Jenrette 
Jones. N.C. 
Jones, Okla.

A ia g iu r eMahonMann
MarkeyMarks
MarleneeMarriottMartin "Mattox

Kelly
Keys
KildeeKindness
Kostmayer
Krebs
Lagomarsino
LeachLederer
Lent
Levitas

[ichel 
Mikulski 
MUford 
Miller. Ohio 
Mitchell, N.Y. Moakley 
Moffett 
MoUohan 
Montgomery 
Moore '
Mottl
Murphy, Pa.
Myers, John
Natcher
NealNichols
Nowak
O’BrienOakar
Panetta
Pepper
PerkinjB
PicklePike
Poage^Pressler
Pritchard
Pursell
Quayle ^
Quillen
Railsback
Begula
Rhodes
Roberts
RobinsonRoe
Rogers "

Ammerman Armfitrong 
Biaggl Bdland Bonker 
Breaux 
Brown, Calii. 
Brown, Mich. 
Brown, Ohio Burgener 

^Burke, Cal4f. 
Burke, Fla.

NOT VOTING— 86
Richmond Rinaldo Risenhoover

Flood Flowers Fraser 
Frey Fuqua GibbonB 
Hagedom Hanley 
Hansen ■ Hollenbeck 
Huckaby -Jenkins

Rodino 
Rousselot 
Rudd 
Ryan Sarasin Shipley 
Sifik 
Skubltz 
St Germain 
Steiger 
Stratton 
Stump 
Teague Thornton 
Traxler 
Tsongaa Vander jagt 
Wiggins 
Wilson, Bob 
Wilson, C. H. 
Wilson, Tex* 
Wright
Touns, Alaska - Young, Tex. 
Zeferettl

Runnels
Ruppe
RusspSantini
^ terfl< d d
SawjCT

Burton, Phillip Johnson, Colo
Byron Kasten
ChaiH>ell. KempChisholm Krueger
daweon. Del Lattai.
Cochran Lehman
Cohen Lujan
Conyers Mathis
Corcoran MikvaDelaney Miller, Calif.
Dickinson Mitchell, Md.
Ding^ Moorhead,
Eckhardt Calif.®nery Tkffoss
Evans, Del. Pettis
Evans, Ga. ^ i eFary Rangel

Mr. MARKEY changed his vote from 
“no” to “a ye”

Mr. NOLAN changed hiiff vote from 
“aye”  to *‘no.”

So the amendments were agreed to. 
The result of the vote was announced 

as above recorded.
; Mr. X7DALL. Mr. Chairman, I  move 
to strike the last word.

Mr. Chairman, I  take just a^noment 
to answer the inquiries which a number 
of my colleagues have made about our 
p la n s  for this evening.

This is the third full day of action 
Gst this b&portant legfislatton. The lead- 
eri^ip had committed to us this evening

The Clerk read as follows: 
Amendment offered by Mr. H a b h i s c  Page 

190, after the matter following Hue 6, Insert 
the following new section:

latCJBPTIONS FROM. TC T COBiPBTTnVB SKBVICE .

Sec. 301A. (a) Srotion 2103 of iA.U6 6. 
United States Co^e, is amended by adding at 
the end thereof the foUowOig new subsec
tion:

“ (c)(1) The President may, by Iteecutlve 
order, except any position from, the competi
tive service if the President determines 
that—

(A) the duties of sueh posltiOB—
“ (1) require significant Involvement in the 

advocacy of Presidential adminlBtratlon pro- 
grams and support of their controversial 
aspects,

“ (ii) require significant participation in 
the determination of major poUcles of such 
administration, or

“ (Hi) prindpfiJly Involve serving as a 
personal assistant to or advlsoff of a Presi
dential appointee, or serving in a conflden- 
tial relationship directly under suc^ a per
sonal assistant or advisor; or

“ (B) it would be impracticable to apply 
competitive examination procedures in the 
fliHwg of such position because of—

“ (1) national security,
*(U) statutory or other significant require

ments establishing special employment con
ditions,

**(iii) the unusual nature of the duties of 
such position, .

“ (iv) duration and ^equenc^ of service,
“ (V )  work locatioii:, or . ^
“ (Vi) inadequate n\unber of app!i<^ts. ^  
“ (2) J’eriodicaUy (but not less often than 

2 years), the Presldeiit shall revieŵ  excep
tions from the ooz^petitlve service under 
Presidential sattmtty^ and shall revc^ an 
exception if tiw President determines that, 
because of changed circiuxistancesr the ex
ception is no longer api^rc^riate under the
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provisions of paragraph (1) of this subsec
tion.

“ (3) The President shaU periodically re
view exceptions from the competitive serv
ice in the Executive >gencies made by or 
under statute, and shall prepare and trans
mit a report on each such review to each 
House of the Ctongress containing such legis
lative and administrative changes as the 
President considerrs appropriate.’*.
,(b) Section 8302(1) of title 5, United 

States CJode, is amended by inserting to 
the extent authorized under section 2103(c) 
of this title,” after “necessary exceptions”.

Mr. HARRIS (during the reading). 
Mr. Chairman, I ask unanimous consent 
that the amendment be considered as 
read and printed in the Record.

The CHAIRMAN. Is there objection to 
the request of the gentleman from Vir
ginia'?

There was ho objection.
Mr. HARRIS. Mr. Chairman, this 

amendment simply calls for placing into 
statute what is already in law, under the 
Executive order with respect to excepting 
positions from the civil service merit sys
tem.

It further calls for a study of those 
positions which have been excepted from 
the civil service system and calls for such 
report to be made to Cdngress.

Mr. UDALL. Mr. Chairman, will the 
gentleman yield?

Mr. HARRIS. I yield to the gentleman 
from Arizona.

Mr. UDALL. Mr. Chairman, this is a 
reporting amendment, and it carries for
ward some of the Executive order provi
sions.

case may be, if during such period such em
ployee or Member deposits into the Fund 
the amount specified in paragraph (2 ) of 
this subsection.

“ (2) The amount to be paid under para
graph (1). of this subsec>tion is an amount 
equal to the sum of—

“ (A) tihe full amount by which the an
nuity paid to such employee or Member 
would have b^n reduced for the period be
ginning on the date of his retirement and 
ending on the date on which he makes an 
election under paragraph (1) of this sub
section if he had elected at the time of re
tirement to receive a reduced annuiity under 
subsection (j) or (k) (l) of this section, as 
the case may be; plus

“ (B) interest on such amount at the aver
age annual interest rate earned during such 
4>eriod by securities held by tihe Fund.

“ (3) An election by an employee or Mem
ber under paragraph (1) of this subsection 
voids prospectively any election previously 
made by such employee or Member under 
subsection (j) or (k) (1) of this section.

“ (4) An annuity which is reduced~by rea- 
s6n of an election made under paragraph
(1) of this subsection shall be reduced by. 
the same percentage reductions as were In 
effect at the time of the retirement of the 
employee or Member whose annijiity is so 
reduced.

*‘ (5) Rights an<l obligations resulting from 
the election of any reduced annuity under 
this subsection shall be the same as those 
rights and obligations which would have 
resulted had the employee or Member in
volved elected such annuity at the time of 
retiring.”.

(2) (A) Section 8339(J) of title 5, United 
States Code, is amended by adding at the 
end thereof the following new sentence: "An '• 
employee or Member who, at the time of 
retirement, elects .not to receive a reduced

September 11, 1978
Is there objection to the request of 

the gentleman from California?
There was no objection.
Mr. HANNAFORD. Mr. Chairman, I 

ask unanimous consent that the amend
ments be considered en bloc.

The CHAIRMAN. Is there objec^iion 
to the request of the gentleiiian from 
California?

There was no objection.
Mr. HANNAFORD. Mr. Chairman, I 

rise to oJffer amendments.
The language of my amendment is 

embodied in H.R. 3800, which Î  in
troduced last year. This gives civil serv
ice retirees a second chance to elect a 
survivor annuity.

Since its initial introduction, the bill 
has received the support of 44 cospon
sors including Chairman Nix of the Post 
Office and Civil Service Committee, 
Gladys Spellman, chairman of the Sub
committee on Compensation and Em
ployee Benefits, and nine other mem
bers of the Post Office and Civil Service 
Committee. The National Association of 
Retired Federal Employees has fully en
dorsed the bill. Furthermore, I have re
cently received 103 petitions signed by 
concern^ constituents and 569 persons 
have written expressing support for this 
measure.

Under current law, a civil service em
ployee must announce a survivor bene
ficiary at the time of retirement. If a 
su ^ y o r  is not named at that time, the 
individual has no recourse. My amend
ment would give .the retiree a second ciiance.
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I am prepared to accept it.
Mr. DERWINSKI. Mr. Chstirman, will 

the gentleman yield?  ̂ i.
Mr. HARRIS. I am happy to yield to 

my colleague, the gentleman from Dli-

*^^Mr. DERWINSKI. Mr. Chairmon. I al
ways prided myself on recognizing a good 
amendment when I see one. Therefore, we 
will accept the amendment.

Tht CHAIRMAN. The question is on 
the amendment offered by the gentleman 
from Virginia (Mr. Harris).

The amendment was agreed to.
a m e n d m e n t s  orPER ED  ,BY 

M R .  p^ N N A F O R D

Mr. HANNAFORD. Mr. Chairman, I 
offer the foUowlng amendments.

The Clerk read as follows:
Amendments offered by H a n n a f o r d :  

Page 20a, line 13, insert ‘‘ (a)” after 'Sec. 
308piige 200, after line 20, Insert the following 
new subsection: ^

(b)(1) Section 8339 of title 6, United 
States Code, relating to computation of an
nuity, is amended by adding at the end 
thereof the following new subsection:

“ (n) (1) An employee or Member who, at 
the time of retiring—

“ (A) if married, notifies the Office of Per
sonnel Management under subsection (J). 
of this section that he does not desire any 
spouse surviving him to receive an annuity 
under section 8341(b) of this title; or 

“ (B) if unmarried, does not elect a reduced 
annuity under subsection (k )(l) of this 
section;
may, during a period of one yew be
ginning on Iflie date of the retirement of sucH 
employee or Member, elect a reduced an
nuity with a survivor annuity under su^ 
section (j) or (k) (1) of this section, as the

annuity under this subsectio^ JS?J'-s^ctton vided in subsection (n) of this section, 
later elect to receive such an

The first sentence of section 
of title 6, united States Code,(1) by inserting **or as provided in sub 
section (n) of this, section'* before , an 
unmarried employee”; and

fll^' by Inserting after “retired employee 
or wlmber- the f<5lowlng: 
election under subsection (n) of this sec
tion may be made only with respect to an 
individual who had an insurable Interwt In 
such employee of Member at the of ^ e  
retirement of such employee or Member .

(3) (A) Subject to the provisions of sub- 
paragraph (B). the amendmentB made by 
this subsection shall apply with respect to 
employees and Members retiring before, w  
or after the date of the enactment of thte
^°(B) (i) For purposes of applying *be pro
visions of paragraph (1) of section 
Of title 6, United States Code, as added by 
this subsection, to employees and Members 
retiring before the date of the enactment of 
this Act—(I) the period referred to In such para
graph shall be considered to begin on the 
date of the enactment of this Act, and

(II) the amount referred to In such para
graph shall be computed without regard to 
the provisions of paragraph (2) (B) of such 
section 8339(n) respecting interest.

Mr. HANNAFORD (during the read
ing). Mr. Chairman, I ask imanimous 
consent that the amendments be con
sidered as read and printed in the 
Record.

Mr. UDALL. Mr. Chairman, I reserve 
a point of order against the amend
ments.

The CHAIRMAN. The gentleman 
from Arizona (Mr. Udall) reserves a 
point of order.

My amendment provides an equitable 
solution to a problem faced by many 
elderly individuals. But the amendment 
does not provide a free ride. It requires 
that a retiree who takes advantage of 
this second-chance electi<Hi must pay 
back into the fund a sum equal to the 
amount that would have been deducted 
from  his or her annuity since the tipae 
of retirement. In addition, a reasonable 
amount of interest must be p^d. This 
provision will deter individuals from us
ing the additional money as an interest 
free loan and then declaring a survivor 
after retirement.

CBO estimates tiiat an average of $2,-
000 will be paid by about 2,600 retirees 
to participate in the program. This 
would total $5.2 million in additional 
revenues to the Federal Treasury.

To ease the administrative burden, I 
' have stipulated that retirees will have 1 
year from the date o f enactoaent or 1 
year from the date o f retirement, which 
ever is later, to make use of this second- 
chance election.

Your support for this equity proposal 
is important and I urge a “ yes”  vote.

I  do want to commend the gentleman 
from Arizona (Mr. Udall) and the 
Members on both sides o f the aisle for 
their splendid work on tiiis historic piece 
of legislation. The problem that many 
of us have found— ât least which I have 
foimd—is that because of the impor- 
ttoce  of this piece o f legislation it has 
been difficult to get action that is 
worthy and related, and that is the 
reason peyhaps for the difficulty that 
the distinguished committee and the 
chairman of the subcommittee have had
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with the bill. I  want to explain the pur
pose o f 12ie legklation and get the reac- 
]^on, if  I cou^d, from the gentleman 
from  Arizona.

This amendment simply allows a sec
ond chance annxiil^ selection for Fed
eral retirees. We have had it analyzed hs 
the CBO, and their determination is 
that it has no added costr It has wide
spread support. I have personally had 

.over 500 letters in support of this legis
lation. My bill has 44 cosponsors, in
cluding wide support on Uie Committee 
on Post Office and Civil Service. I  think 
the gentleman from Arizona (Mr. 
U d a l l )  has a clear understanding o f  
the intent of my amendment, and I 
would like to get his response to it, if 
I  could.

Mr. BDALL. Let me say to the gentte- 
man from CaJifomia, if  he wUl yield, 
that I admire and respect the work that 
he has done on this place of legislaUon.
I regret that the committee, and the 
committee in the other body have not 
had time to act ont it. It is not directly 
related to the overall subject of civil 
service reform, and there are conflicting 
estimates as to its cost. For example, the 
Civil Service Commission estimates that 
the increase in the unfunded liabilities 
of the system would be something on the 
order of $200 million if this were passed. 
Nonetheless, I  would be prepared in the 
next Congress to take a look at the legis
lation to see if we cannot do justice to 
the thousands of people the gentleman 
has been working very hard for. I  am 
going to be constrained at this time to

Mr. HAMNAFORD. With these kinds 
of assurances, Mr. Chidiman, I ask 
unanimous consent to withdraw the 
amendment.

The CHAIRMAN. Is there objection to 
the request of the gentleman from Cali
fornia?

There was no objection.
AM ENDM ENTS OFFERED B T  M RS.

Mrs. SCHROEDER. Mr. Chairman, I 
-^ffer amendments.

The Clei* read as follows:
Amendments offered by Mrs. Schroed̂ :  

Stride cxut section 311 (beginning on line 1 
Of page 203 and ending on line 3 of page 206) 
and insert in lieu thereof the following:
DUAL PAY FOR RETIRED M EMBERS O F  T H E  TTNI- 

FORMED s e r v i c e s

Sec. 311. Section 5532 of title 5, United 
States (?ode, relating to retired officers of the 
uniformed services, is amended by striking 
out so mxLcii of such section as precedes suib- 
sectkHk (o) and by inserting in lieu thereof 
the f< Îowing:
“ §.5532. Emi^oyment of retired members of 

the uniformed services; reduction 
in pay

“ (a) If any member or former meml^r of 
a uniformed service is receiving retir^ or 
retainer pay and is employed in a position 
the annual rate of basic pay for which, when 
combined with the member’s annual rate of 
retired or retainer pay, exceeds the rate of 
basic pay then currently paid for level V of 
the Executive Schedule, such member’s re
tired or retainer pay shall be reduced by an 
amount computed imder subsection (b) of 
this section. The amounts of the reductions 
shaU be deposited to the general fund of the 
Treaarury of the United States.

“ (b )  The amount of each reduction under

(d) section 5532(d) of title 5, United 
Staftes c o d e  Is amended by tnswting in lieu 
thereof the following:

“ (d) The Office of Personnel Management 
may authorize exeepti<ms to  the restrictions 
in subsections (a) and (b) of this section 
only when necessary to meet special or 
emergency employment needs which result 
from a severe shortage of weU qualified can
didates tn positions of medical officers which 
otherwise cannot be readily met.”

(e) The Item relating to secticm 5532 i n  
the analysĤ  for chapter 55 of title 5,- United 
States Code, is amended to read as foUows: 
**5532, Employment of r e t i r e d " members  ̂ of

t l»  uniformed services; reduction 
in pay.”

(f)(1) The amendments made by this 
section shall apidy only with respect to pay 
periods beginning after the effective date of 
this Act and only with respect to members 
of the uniformed services who first receive 
retired or retainer pay tas defined in section 
5531(3) of title 5, United States Code (as 
amended by 'Mils section)), after the effective 
date of this Act.

(2) The provisions of section 5532 of title 
5, United States Code, as in effect immedi
ately before the effective date of this Act, 
shall apply with respect to any retired officer 
of a regular component of the uniformed 
service who is receiving retired pay on or 
before such date in the same maamer and 
to the same extent as if the preceding sub
sections of this section had not been en
acted.

Mrs. SCHROEDER (during the read
in g ); Mr. Chairman, I ask unanimous 
consent that the amendments be con
sider as read and printed in the 
Record.

The CHAIRMAN. Is there objection to
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oppose the amendment or to insist- on 
my point of order. I would hope the gen
tleman, with the assurances that he lias 
here, would not insist on his amend
ment, and perhaps he might be willing 
to withdraw it.

Mr. HANNAFORD. Mr. Chairman, I 
appreciate the gentleman’s assurances.
1 do think the hasty estimates of added 
cost are incorrect. I f  they are correct, 
then the instructions on my amendment 
to the stafT and to the counsel were not 
fcfllowed, because I am assured that the 
beneficiaries of this amendment would 
be. Indeed, required to fully compensate 
both in terms of added payment and 
interest on their added payment in order 
to  bring themselves in with the survivor. 
But I will accept the gentleman's assur
ances and with(}raw out o f respect for 
the fine work that the' committee has 
doiie and their difficult job that they had 
before them. I do hope that we can get 
early hearings on this in the next Con
gress, as I have tried to do for the last
2 years.

Mrs. SPELLMAN. Mr. Chairman, will 
the gentleman yield?

Mr. HANNAFORD. I yield to the gen
tlewoman from Maryland.

Mrs. SPELLMAN. I thank the gentle
man for yielding.

I want to commend the gentleman on 
o f f i n g  this amendment, something that 
certainly is much needed. As the chair
man of that subcommittee, I would 
pledge to hold hearings on this so that 
we can move it forward.

I  appreciate t ^  assurance from the 
gentlewoman from Maryland and I yield 
back the balance of my time.

subsection (a> oX this section 
any pay period in connection witH employ- 
meL to a position shaU be equal to the 
retired or retainer pay allocable to the pay 
period, except that the amount of the reduc
tion may not result in the amount of retired 
or retainer pay allocable to the 
after being reduced, when combined with the 
basic pay for the employment during the 
pay period, being at a rate less than thejate 
of basic pay then currently paid for level V
of the Executive Schedule.". ^  ^ ^

(b) section 5531 of title 6, United States 
Code, relating to deflnitions, is amended—

(1) by striking out paragraph (1) and in
serting in lieu thereof the following:

“ (1) ‘member* has the meaning given such 
term by section 101(23) of title 37;” ;

(2 > by striking out the period at the end of 
paragraph (2 ) and inserting in lieu thereof

smd”; and* (3) adding at the end thereof the fol
lowing new paragraph:

"(3) 'retired or retainer pay* means retired 
pay, as defined in sectioh 8311(3) of this 
title, determined without regard to subpara
graphs (B> through (D) of such section 8311 
(3>; except that such term does not include 
an annuity payable to an eligible beneficiary 
of a member or former member of a xmi- 
formed service under chapter 73 of title 10.**.

(c) Section 5532(c) of title 5, United States 
Code, is amended—(1) "by striking out “subsection (b) of ;

(2) by striking out **or retirement** each 
place it api>ears and Inserting in lieu thereof 
“or retainer’’^̂

(3) by striking out “a retired officer of a 
regular compoixent of a uniformed service’* 
and inserting in lieu thereof “a member or 
former member of a uniformed service who 
is receiving retired or retainer pay**; and

(4 ) in paragraph (1), by striking out 
“whose retirement was** and inserting in lieu 
thereof “whose retired or retainer pay is com
puted, in whole or in part,**.

the request of the g^tlewom an from 
Colorado?

There was no objection.
Mrs. SCHROEDER. Mr. Chairman, I 

ask unanimous co g e n t that the amend
ments be considered en bloc.

The CHAIRMAN. Is there objection to 
the request o f  the gentlewoman from 
Colorado?

There was no objection.
Mrs. SCHROEDER. Mr. Chairman, 

these are amendments suggested by the 
administration to section 311, the Dual . 

‘ Compensation Act amendments, in the 
bill.

*1116 amendments do not change the 
general thrust of the section, which is to 
place a “ cap”  o f Executive Level V (now 
$47,500 per year) on retired military per
sonnel holding civil service jobs and also 
drawing military retirement.

The changes do the following:
First. Reduce retired pay, rather than 

salary, to meet the cap. The Department 
of Defense informed me that from the 
bookkeeping standpoint ttiey will have a 
much easier time in assuring that all 
affected individuals are covered.

Three examples will suffice to explain 
this change:

A retiree draws $30,000 in retired pay 
and is appointed Secretary o f State, at 
$60,000 per year. The provision reduces 
his retired pay to $0. It does not provide 
for a reduction in his Secretary’s salary 
so, like any other Secretary of State, he 
gets the $60,000 salary for the job he is 
now doing. The amendment never re
duces salary, even if the salary itself is 
more than $47,500.

A retiree draws $10,000 in retired pay 
and holds a $37,500 per year civil service
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job. There is no reduction in retired pay 
 ̂since his retired pay does not push him 
over Executive ^ v e l  V ($47,506 per 
yeai^).

A retiree draws $12,500 in retired pay 
and liolds a $37,500 per year civil service 
job.His retired pay would be reduced by 
$2,500 per year, since if he was paid 
that $2,500 in retired pay he would be 
over Executive Iievel V.

Second. Eliminate the reference to VA 
benefits falling under the reduction pro
vision. The Veterans’ Administration and 
DOD both were concerned that inclusion 
of such benefits would set an unwanted 
precedent and 'make it extremely dif
ficult to administer the act in>a uniform 
manner. Exclusion of the amount of 
these benefits are, in any event, not large 
enough to have any appreciable effect 
upon the intentions of the amendment.

Third. Assure, through certain lan
guage . changes, that military sui^^vor 
benefits are not unintentionally covered 
by . the reduction provisions, and that 
retired naval enlisted personnel who 
technicaHy draw “ retainer” pay are 
covered.

Fourth. Permit, in extremely limited 
circumstances, an exception to the pay 
cap in the case of medical officers who 
are in severe shortage.

Mr. UDALL. Mr. Chairman, will the 
gentlewoman yield?

Mrs. SCHROEDER. The gentlewoman 
would be delighted to yield.

Mr. UDALL. Mr. Chairman, the 
amendment has been cleared with the 
Civil Service Commission. It carries out 
the purposes of what the committee did

day on wWch he is passed over, a copy of**.
Page 195, line 10, strike out “ (g) *’ and 

Insert in Ueu thereof " (h)
Page 196, line 11, strike out “ ( j ) ” and 

insert in lieu thereof “ (i)
^ e  196, line 18, strike out “ (k)” and 

' insert in lieu thereof “ (J)
Page 196, line 24, strike out “ (1) ” and 

Insert in lieu thereof *‘ (k) ”.
,Mr. GILMAN (during the reading). 

Mr. Chairman, I ask unanimous consent 
that the amendments be considered as 
read, printed in the Record, and that 
they be considered en bloc.

The CHAIRMAN. Is there objection 
to the request of the gentleman froih 
New York?

There was no objection.
(Mr. GILMAN asked and was given 

pennission to revise and extend his 
remarks.)

Mr. GILMAN. Mr. Chairman, my 
amendment would require the Office of 
Persomiel Management to provide a 
preference eligible or his designated rep
resentative, if said preference eligible is 
listed on a certificate of the highest three 
eligibles available for appointment fur
nished tmder section 3317(a) of this title, 
within 15 days of having been passed over 
by an appointing authority, a copy of: 

First. The written reasons submitted 
by the appointing authority for having 
passed over a preference eligible; and 

Second. The finding of the Commission 
as to the sufficiency or insufficiency o f 
the rea^ns submitted by the appointing 
authority for the passover.

As matters now stand, a preference 
eligible or his desi^ated representative

The Civil Service Commission (CSC) 
has encouraged agencies to make use of 
a variety of hiring practices when prob
lems are encountered in obtaining indi
viduals, other than preference eligibles, 
from CSC registers by turning a blind 
eye to questionable procedures used by 
agencies to circumvent veterans* pref
erence.

CSC, in its June 8, 1976, report to the 
House Committee on Post Office and Civil 
Service, “A Self-Inquiry Into Merit Staff
ing,” recognized the veterans* preference 
causes agencies to utilize questionable 
hiring practices.

This problem has been recently high
lighted in a letter to the chairman of 
the Post Office and Civil Service Com
mittee, Congressman Nix of Pennsyl
vania, dated June 26,1978, from, the Dis
abled American Veterans, wherein it 
was specifically alleged, and documented, 
that “ the Civil Service Commission 
chairman or responsible staff members 
have known since March 1977 that 26 of 
40 agencies studied ‘Did not have proper 
procedures in place for the observance 
of veterans preference requirements in 
the hiring o f attorneys’. Included among 
the 65 percent of agencies in non-com
pliance were the Department of Justice, 
Immigration and Naturalization Service, 
Drug Enforcement Administration, ai\  ̂
the Law Enforcement Assistance Admin
istration.”

Another indication o f the Commis
sion’s lack o f concern and neglect of 
preference eligibility rights in this area 
is refiected in the.Commission’s.failure to
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and it is acceptable to us.
Mr. DERWINSKI. Mr. Chairman, will 

the gentlewoman yield?
Mrs. SCHROEDER. The gentlewoman 

would be delighted to yield to the gen
tleman from Illinois.

' Mr. DERWINSKI. Mr. Chairman, I 
would just ask if in the process of re
vising and extending the gentlewoman 
would provide the full explanation o f 
the amendment for the Record and 
that would giye us what we need- for 
this procedure?

Mrs. SCHROEDER. Mr. Chairman, I 
would be more than happy to. I have 
written out here exactly what we are 
doing. I had planned to read it, but I 
thought at this point I would give our 
ears a break and just put it in the 
Record.

Mr. DERWINSKI. Mr. Chairman, we 
realize the amendment of the gentle
woman is consistent with what the gen
tlewoman ; put in the. committee and 
that works out fine.

The CHAIRMAN. The question is on 
'the amendment offered by the gen
tlewoman from Colorado (Mrs.
SCHROEDER).

The amendments ̂ ere agreed to.
A M EN D M E N TS OFFERED B Y  M R . GILM AN
Mr. GILaMAN. Mr. Chairmfiai, I offer 

amendments.
The Clerk r e ^  as f  ollowls:
Amendment offered by Mr. G i l m a n  : Page 

19B; insert after line. 9 the following: _
(g) Section 3318(b) of title 5, United 

Sitates Code, i»; amended by striking out **, 
on request, is entitled toT\a copy otf** and 
insertmg In lieu thereof **i9 entitled to re<̂  
ceive, on or before the 15th day after the

may only receive the above mentioned in
formation upon written request to the 
Commission. This procedure has proven 
inadequate, andr more pointedly, has 
rendered the rule of three meaningless 
for those preference eligibles interested 
in Federal employment and certified by 
the Commission as eligible for, appoint
ment.

Current law requires the Commission 
to make up registers of those scoring 
highest, from which* appointing officers 
are to select from any one ot the top ttoee 
available eligibles certified by the Com
mission (the so-called rule of three). An 
appointing authority may npt pass over 
a preference eligible and appoint a non
preference eligible lower on the list im- 
less the Commission agrees that the rea
sons for. passing over the preference 
eligible are sufficient. I f a preference 
eligible is passed over, and is aware of it, 
he may appeal the passover as an ad
verse action. More often than not, how
ever, a preference eligible is not advised 
or even aware of the fact that he has 
been passed over, thereby preventing 
him from initiating such an appeal.

This sad state o f affairs is made doubly 
unfortunate both by the matiher in which 
the Commission has blatently circum
vented the rule of tl^ee, as I will next 
outline, and the 'increiwing fr^uency 
with which the Commission rubber 
stamps requests from agencies for per
mission to passover preference eUgi- 
bles among the top three candidate. For 
instance, in fiscal yc^r 1976-77 alone, 
somewhere between 73 percent and 78 
percent of ~ passovW requests were 
granted by the Commission.

maintain any records advising as to the 
number of preference eligibles who were 
taken off a certified register for reason 
of having been passed over three times. 
Sec. 3317(b) of title 5 provideis that if 
a preference eligible .who was certified 
from a register has been passed over 
three times, with such passovers ap
proved by the Commission, certification 
of the preference eligible may be discbn- 
tinued, but the preference eligible is en
titled to advance notice o f such discon
tinuance. Yet iJie Commission has ad
vised veteran groups that they do not 
know how many preference eligibles 
wer^taken- off registers after the re
quired three passovers.

Mr. Chairman, the decision of the 
House tod^y to retain the “ rule o f three” 
underlines the Congress commitment to 
continue this procedure. My amendment 
only insures that the House's will be 
carried out by the Office of Personnel 
Management and the agencies.

Mr. Chairman, this amendment was 
urged by the American Legion, the. VFW, 
and the DAV on their testimony before 
our committee and enjoys their Whole
hearted support.

Mr. Chairman, I urge my colleagues to 
adopt this amendment. ^

Mr. HAMMERSCHM3DT. Mr. Chair
man, will the gentleman yl^d?

Mr. GILMAN. I  am hapijy to yield to 
the gentleman from Arkansas,

(Mr. HAMMERSCHMIDT asked and 
was given permission to revise and ex
tend his FMnaiics.)

Mr. HAMMERSCHMIDT. Mr. C9iair- 
man, I  rise in support of the amendment
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offered by the gentleman from New York 
(Mr. Gilman) .

Mr. Chairman, I rise in support of the 
gentleman from New York’s amend
ment.

At present a preference eligible who is 
passed over is not aware of any reason 
why he or she should request a copy of 
the reasons for being passed over nor 
are they aware of the Civil Service Com- 

 ̂mission thereon since he is not aware he 
. has been passed over.

Such a requirement as composed by 
the amendment from the gentleman 
from New York would both Inform the 
preference eligible he has been passed 
OVCT, aid him in evaluating and improv- 
ing 1^  job search, and jput the Agency 
and Commission squarely on record

About 75 percent or more o f all ^ en cy  
requests to the Commission for approval 
of Passovers are approved. The Com
mission argues that this almost blanket 
approval is granted because only cases 
which the agencies are confident will 
be approved are submitted to the CSC. 
However, there is no way to check this 
since only rarely do preference ellgibles 
ever request information on being passed 
over.

K there is no way to determine 
whether the passover system is equi
table under present law and regulations, 
how could any preference eligible deter
mine whether he had been passed over 
when the personnel selection system, as 
contemplated under the new system 
would be decentralized to the agencies 
in most cases?

H9411
This amendment is unnecessary, it  

would simply generate a great deal more 
paperwork.

A veteran now is entitled to this in
formation if he asks for it. This says 
that if a veteran has moved away and 
is no longer interested, they still have 
to run him down and tell him he is en
titled to this copy. This would simply 
create more paperwork. The system we 
have now has worked very well.

Mr. Chairman, the administration 
does not support this amendment, and 
toe committee is opposed to it. The sys
tem has worked very well the way it is, 
and I hope we will reject the amend
ment.

Mr. GILMAN. Mr. Chairman, will the 
gentleman yield further?

Mr. DERWINSKI. I yield to the gen
tleman from New York.

Mr. GnJVTAN. Mr. Chairman, I wish to 
point out that if the system was working 
well, we certainly would not need this 
sort o f amendment. At present a pref
erence eligible is not aware of any rea
son why he should request a copy of the 
reasons for being passed over after they 
have been filed by the Commission 
since he is not even aware that they were 
filed or that he had been “passed over.” 
Such a requirement as imposed by this 
amendment would both inform the pref
erence eligible that he has been passed 
over and it would assist him in evaluat
ing his job search. It would put the 
agency and the Commission squarely on 
record.

Mr. Chairman, this amendment does

veterans not knowing that they have 
been passed over on the list; havejio way 
o f objecting. This amen^nent merely 
provides reasonable opportunity to a vet
eran to be heard.

Mr. DERWINSKI. The gentleman from 
Arizona (Mr. Udall) emphasized that 
when the Civil Service Commission 
p ^ e s  over a preference eligible, it makes 
those reasons part of the record. The vet
eran, in most cases, does then review that 
record. And I do not think that the ad
ditional requirements that the.gentle
man is attempting to put in are going to 
do anything but create the very thing 
we want to avoid, which is a more com
plex, complicated paperwork and, there
fore, an artificial delay in personnel 
matters.

Mr. GILMAN. If the gentleman will 
yield further, it is perfectly true that the 
information is placed in the veteran's 
record. The problem that necessitates 
this remedial legislation is that the vet
eran has no way of knowing that he has 
been passed over and has no opportunity 
to be heard when such information is 
placed in his record without adequate no
tice. That is precisely what this amend
ment seeks to correct, to give the veteran 
15 days’ notice of having been passed 
over so that if the facts warrant it, he 
can take the issue up on appeal to the 
appropriate authority.

The CHAIRMAN. The question is on 
the amendments offered by the gentle
man from New York (Mr. Gilman) .

question was taken; and the 
Chairman announced that the noes ap-
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Mr. Chairman, I urge the adoption of 
the gentleman*s amendment.

Mr. GILMAN. Mr. Chairman, I thank 
the gentleman from Arkansas (Mr. H a m -  
M E R S C H M ID T ) for his support.

Mr. DERWINSKI. Mr. Chairman, since 
the debate on this amendment seems 
to be centered on this side, I wish to ex
press my opposition to this amendment.

I would like to alert the Members to 
the fact that there are at least two, if 
not three, amendments of which I am 
aware that Members have to offer at
tacking what they call “ paperwork.”  The 
effect of this amendment is to add to 
paperwork.

This amendment requires certain re
porting provisions to individuals when at 
the present time we have a system which 
has worked well, and as far as I know, 
there have not been major complaints 
against the procediire.

This amendment would in effect man
date certain additional reporting re
quirements and would be a bonus for at
torneys, but I do not believe it would 
help run our Government, and I do not 
believe it would help the Civil Service 
structure function more properly.

Mr. Chairman, the amendment was 
offered in committee, and it was rejected 
by a vote of 15 to 6, reflecting bipartisan 
opposition and support.

Mr. UDALL. Mr. Chairman, will the 
gentleman yield?

Mr. DERWINSKI. I yield to the 
gentleman from Arizona.

Mr. UDAIIj. Mr. Chairman, I associate 
myself with the remarks of the gentle-  ̂
man from lUiilois (Mr. Derwinski) .

nothing more than give proper notice to 
a veteran who has been p a ssed  over.

Mr. DERWINSKI. But, Mr. Chairman, 
we have to face up to the facts of life, 
and the facts of life are that the aver
age veteran in civil service is well aware 
of what his rights are, and if he has any 
doubt of the procedure after being passed 
over, he can get the information.

I m ay also say—and I say this with 
great respect for my dear friend, the 
gentleman from New York (Mr. G il
m a n ) — that at the time the gentleman 
offered thiJs amendment in committee, it 
was when the committee had already 
adopted its version of the veterans' pref
erence, and one of the gentleman’s argu
ments for this amendment was that this 
was needed as sort of the last defense 
that a veteran should have.

Having corrected the committee’s ac
tion earlier through the adoption of the 
Hanley amendment, this makes it a moot 
question in terms of veterans’ protec
tion and veterans’ preference. I really 
look on this amendment as a “paper
work”  amendment.

Mr. GILMAN. Mr. Chairman, will the 
gentleman yield further?

Mr. DERWINSKI. I yield to the gen
tleman from New York.

Mr. GILMAN. Par from obviating the 
need for the measure by the adoption of 

. the veterans’ preference provision,, such 
passage makeis it even more important, 
because this is one of the abuses that 
has continually occurred and which has 
eroded veterans’ preference.

About 75 percent of the requests for 
passover are perfunctorily granted. Most

peared to have it.
Mr. GILMAN. Mr. Chairman, I de

mand a recorded vote.
A recorded vote was refused.
So the amendments were rejected.
AM EN D M E N TS OFFERED B Y  M B S . SPELLM AN

Mrs. SPELLMAN. Mr. Chairman, I 
offer amendments.

The Clerk read as follows:
Amendments offered by  »4rs. S p e llm a n : 

Page 209, after line 12, insert the following 
new subsections:

INTERPRETING ASSISTANTS FOR DEAF 
EM PLOYEES

Sec. 313. (a) Section 3102 of title 5> United 
States Code, is amended—

(1) by redesignating paragraph (4) of 
subsection (a) as paragraph (5), by strik
ing out “and” at the end of paragraph (3)^ 
and inserting after paragraph (3) the fol
lowing new paragraph (4):

*‘ (4 ) *deaf employee’ means an individual 
employed by an agency who estabUshes, to 
the satisfaction of the appropriate authority 
of the agency concerned under regulations 
of the head of that agency, that the em
ployee has a hearing impairment, either 
permanent or temporary, so severe or dis
abling that the employment of an interpret
ing assistant or assistants for the employee 
is necessary or desirable to enable such em
ployee to perform the work of the employee; 
and”;

(2 ) in subsection (b), by inserting “and 
interpreting assistant or assistants for a deaf 
employee” after “or assistants for a blind 
employee” , and amending the last sentence 
to read as follows: “A reading assistant or 
an interpreting assistant, other than the 
one employed or assigned under subsection
(d) of this section, may receive pay for serv
ices performed by the assistant by and from 
the blind or deaf employee or a nonprofit
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organization, wifihaut regard to ^section ^ 9  
of title 16;”

(») in subsection (c). ‘by inserting “or 
deaf” after “blind”; and

(4) by inserting at the end thereof the 
following new subsection:

“ (d) The head of each agency may also 
employ or assign, subJe<Jt s^tlon 209 of 
title 18 and to the provisions of this title 
governing appointment and xhfqtter 51 and 
subchapter VJEII of chapiter .58 ot this title 
governing claseiflcation and pâ r, ,such read
ing assistants for blind employees and such 
interpreting assistants for deaf employees 
as may be necessary to enstble such employ
ees to perform ttieir work.” .

(b) (1,) The andlyste of Chapter 31 of title 
5, United States Code, tls amendiad -by strik
ing out ttie dtem <Telating to Bection 3102 
and inserting in lieu thereof the fallowing : 
“3102. Employment of reading assistants tor 

blind en«)loyees and interpreting 
assistants for .deaf ̂ emplô ees.”.

(2) The caption tfor section 8102 of title 
5. United -States Code, is amended to read 
as follows:
“§ 3102. Em plc^ent of reading assistants 

for blind employees and inter- 
preiting assistants for deaf em
ployees” .

(c) Section W C b)(l) of title:39, United 
Sta;tes tJade, is amended by insei^ng after 
“open meeftin^) ” a comma and ‘*3102 (em- 
ployxneEtt'Ĉ f areaOing assistaitts Tor blind em
ployed and inteirpreting assistants for deaf 
employees)

Page 209, line 14, strike out “313/' and 
insert in lieu thereof *5314.” .

-Conform the table of contents AccordingLy. 
Mrs. SP£LLMAN (during the read

ing) . Mr. diaiiim an, I .ask .unanimous 
consexit that the €unendments be .con
sidered a s  read, printed in .the ^ R e c o r d ,

ISeflemher 11, 1W9
Section 3M2 of title '5, T?iifted States 

Vo&e, IriltistHy enadted in *Piiblic Imw  
87-614, provides authority for ISie^heaa 
c)f each agency ̂  employ nonpaid (reBd- 
cns for blind employees 'Of the ^Federal 
Government without regard to provisions 
governing appoiritmertts to  the competi- 

service. Contrary to  the general pro- 
niDition against receiving senary from 
Bources other than the Federal Govern
ment, subsection (b) of the section pro
vides specifically that the reading as^s- 
tant may -be paid for  his w  t o r  reading 
assistance services by 1;he blind e m p lc ^  
or a nonprofit organi25ation. At the time 
of passage of Public Law 87-^614, it was 
envisioned that readers would also serve 
on a voluntary basis But no comparable 
provision was included regarding >€he use 
OT nonpaid employees as interpreters for 
deaf employees.

Mr. Chairman, the limitation -of sec- 
tion '3102 to  nonpaid employees and 
the exclusion of interpreters for desfiC 
employees from this statute’s provisions, 
have restricted some Federal agencies 
from meeting their section 501 obliga
tions. Indeed, in a letter to Senator 
Ribicofp, JulelSugarman, Vice^GShairman 
of the Civil Service tJommission.^ritated: 

It is my imderstanding that an amend
ment to Secition^l02 of title ’5,TJnItea States 
Code, essentially aiithorizseB 'the < emplojrment 
of reading assistants for blind employees «nd 
-interpreters for (deaf en^loyees.

In vour view, the authorization to pro
vide for these services is .needed very much. 
Federal employees are required by law to 
exercise affirmative action in the hirtng 
placement, and advancement'of handicapped

bm, adopted an amendmerit lifee t̂his.
Mr. Chairman, I personally support 

the amendments.
fKIrs. ^PEEiLMAN. I  thank the geiitle- 

man.
0?he UHAOIBMiAN. The qtiestion is on 

the amendments offered hy ttie gentle
woman from'Maiyland CMrs. I ^ l l m a n )  . 

ThB amendmerits were agreed to.
'AM EN D M EN T OFFERED B Y  H R . CLAT

Mr. CLAY. Mr. Chairman, I offer an 
amendment.^

'Hie d e f  k "tjsbaI as follows:
Amendment offered b^ Mr. C l a y :  Page 209, 

after line 13, Insert the following:
•CATEGORY RATING SYSTEM

Sec. 313. (a) Section 3304 of title .6, m ited  
States Voae, is amended by inserting at the 
end "thereof the tallowing new sUbsedtion: 

“ (̂e) (1) Subject to the provisions Of ^his 
title (other than section 3310( a ) ) ,  to^cases 
In w^hic  ̂.the .QnatUflcalttonB vOf -3Bqppll@utts 
tieing determined withoiit the -irae of wittt- 
>ten examinations, the Office may «pxovide 
that individuals shall be evaluated in ac
cordance with a categoî y jating system es
tablished by the 'Office Which divides the 
quaOified applicants into three'or more cate
gories. The appointing or nominating 
thority may select any indivtdual within njbe 
highest category, or, if at least three camii- 
datro have not received .such a erating, rany 
indi^dual ‘In the next lilgheat -categoziy w  
categories JX oiecessa^ to  .provide the .a^ 
pointing or jiomlnating Authority with .s& 
least three applicants from which to choose.

l > u r p o s e  O f  a p p l y i n g  se cJ tlcm  
B^318(b^) - o f  t h i s  t i t l e  I n  b a s e s  t o  v w h io h  ^ p o r a -  
^ g r a p h  . '(1 )  O f  t m s - s u b s e c t i o n  a p p l i e s ,  . « n  
id i id d i iB l  s h e O l n o t  b e  c o n s i d e r e d  T t o ib e  p a  over imless a  s e l e c t i o n  I s  m a d e
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and that they be considered <en rbloc.
The CHAIRMAN. Is .there objection to 

the request of .the gentlewoman from 
Maradand?

There was no .obiectlon.
(Mrs. ^.SPEIiiMAN asked and was 

given iiermission to Tevlse and esttend 
her remarks.)

Mrs. SPESQLMSftiN. >Mr. >t:;h«iFmaii, the 
amendments ^nWch I  am introducing 
clarifies some -ejdsting doUbt as to the 
authority of the FederarOtnremraent to 
hire or assign readers or blind employ
ees. This amendmerit would also expand 
current law to provide specific aUthoi*ity 
for the employmerit or assignment of 
interprdtors or ̂ the deaf 'and, addition- 
aaiy, would specfftcfiflly wiJly Tsuch au- 
*thoilzations !fco 'the'Poi^al CSei^ce.

I believe this amendment to be 
noncontrovjersal.

Seotion m i  .of the ^habm tation  Act 
of iseQuixes (eaoh idepartment,
agency, ̂ and vinstpumeattftity Jctf tthe tPed- 
lerdl ^Gtovernmerit. tecJluding ^the Fostsfl 
BerVice and '^Po^l Ttette 'Comnilssion, to 
siO)nlit to  the V M l Ser.\ ĉe X!ominis;^c»i 
^  fiffirmative action 4)rqgram lo r  the 
hteing, j>laceBaent, ^ d  Jidvanoomexkt of 
handicapped ̂ di\dduals. ̂ Section T74&8 >of 
title 5, United States Code, authorizes^the 
President to qpresecribe wides Which 
shall prohibit as Jnea^ly^as'CDndfttonB o f 
good adminirftrf^tlon warraift dis^rtmi- 
nation because cff liandicqp In
an execiitivB agenpy tor in :the x^ompeti- 
tivejsei^e. They aminoiflhtetolfiacljr XJon- 
^ess«eneiffalfgfial that .tiaeJMeBalUSNxsr- 
tern n ffiiit t e  at i e a t o  ifm d  « n  eeaom ^ le 

^ r e s p e c t  ̂ t o  f U n e  t e m i J h ^ T O e n t  € f f  ^ h a n -  
dicapped individuals.

persons. T’or the successful emirtoymeiit ot 
blind and deaf ̂ persons, two the mcn̂ t im
portant »ocommodations are readers 'and 
interpreters. iWe 'have istated for some î ime 
that such SQrvicea are allowable xou mi *‘as 
requlrĉ d basis” by other Federal employees, 
but experience Shows theCt these services ttre 
often Inadequate.

The Teal need •!& ito'convince managers 
.these are legltlmtftB ser^oee and r̂efusdl to 
enjploy or promote deaf or blind imUvlduals 
.cannot be -based upon a need for **extra** 
services. (Tb») .proposed amendment will .be 
very helpful in overcomingvthesetbarrlers^bnd 
in assuring that tlxe j) f̂ymeiit of these serv
ices Is indeed legal. For ttresB Tcosons, "the 
Administration %vors ttie amendment.

In  summary, section c31Q2 ourrentlsr is 
too vague, and, At dihe jsame too re- 
iitidctive to aUow vthe JB’ederal Oovem* 
ment to effectively ^promote tthe Joining 
jof ̂ blind andideaf .indkvidiials^ inquired 
J3fy section .&01 ôf «the ItohsdoUitation Act 
of 1973. Miy camendments would oorrect 
jthese xflaws <ky ̂ Bovidii^, >ln law, ̂ iieeific 
authority fo r  the em plQ ^ent and 
isignment^of readers ̂ and întei3 >raters lor 
the handicapped. Th^y'have«the fiiUtsi«)- 
port o f  the administmtion, and I be
lieve tl^ey shoidd ^have the full .support 
of my colleagues.

Mr. UI^AIiL. Mr. dChakman, wil^ the 
jgentlewoman ^eld?

MtB..SEELUiiIAN. J yield .to the gentle
man fcom JUrizona.

Mr. (OBAUJ, I  thank t̂the^gentleewfiman 
ffir jy ie ld iQ g .

jMe. OSSxaimmn, iGae ̂ ĝeitSlewmam 
mitted these «mBixdxn&ilte tto o s  onAter. 
lDhe(OI«il.%rosd9e :ODiattirii«Hpn%aB̂ lwft[ed 

ivver, TTbey w n  in>niHMeiiSt 
existing law. The Senate, in a simflar

gory twOikicli .Is tower than the category rfor 
which that IndlvidualjqualifLed.

Page^09, line 14, strike out *'ai3.” .and in
sert In *Ueu therectf “814.".

Conform the table of contents accord
ingly.

Mr. CLAY Cduring the xeadinc^)  ̂ Me. 
Chaisman, I  a ^  unanimous .consent 
that the amendment be ^nsidered m  
read jiprtnted An .the Recobd.

The CHAIRMAN. Is there.objecilon cto 
JOae request of the gentleman from Mis- 
jso u ri?

There was Jio^bjection.
CMr. CXiAY masked and was jgtwnipBr- 

mission to revise and extend his «e - 
.zptoks.)

l& /C L J!L Y .JM r. CJhaisiiEKn,̂  ̂ amend- 
m etit pra^HOee ^osrtegory ^nttisgs fOf tIA 
>«lp^i^ant6 inlF^Bdersa eIl^^yllcent'Ttaii' 
•amendment :has the sni^ixift ̂ Of 4Qie ad 
ministration and is « t  tiheir

^t aftitthorizes t̂tie Office '6f Personnfl 
ISIanagemexft ^  evalra^te icJb 'Bp0tcia^to 
TOcordinglJo three or more qasOity t̂eviSte. 
TOis mfthortty "cotQd oniy 'be used w ism  
^ e  TSfffice 'of Personnel ISIanagemexft 
measures 1!he(^ lifications‘0tfxandi<|ates 
fjy 'otSher ̂ jSran 'inrftten 'teiSts.

Like mofilt jTrivate businesses, the'Qran- 
Triis^ion judges the ausCKfications o f a p 
plicants for profes^onaeil, aflmtnii(tra;tive, 
and technicBfl by ev£Oua;£iiig :their 
experience and educa1l£jn,l}ecauseit.gen- 
-erally -is ndt feasible 1» use :wrftteni«sts 
for those occupations. Yet, personnel 
taws^wi^tten^izm^^years'ageOTi^nire that 
iin  £6qpi>liofintEi beTtf(»ed ^ d
that ^s^«[^ns vdty •made ^rtm  ^ e  
three highest rated. Thus the Commis-
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S ion  must make overly fine distinctions 
among applicants with virtually the 
same qualifications when, in fact, no 
measurable differences exist.

Mr. Chairman, under these conditions, 
use of category ratings—grouping to
gether of all eligibles with relatively 
“ equal”  qualifications into broad classes 
would be appropriate. The categories 
would be “outstanding,”  “well-qualified,” 
and “qualified”—^which would permit 
selection for a larger number of eligibles, 
rather than individual scores. Federal 
agencies have expressed almost imani- 
mous concern about inflexibilities im
posed on their managers by Federal per
sonnel laws, and many have suggested 
using alternate ranking procedures for 
Federal job applicants, along the lines 
of those already in use in State and local 
public merit systems.

Mr. Chairman, my amendment seeks 
to provide this needed flexibility. I urge 
my colleagues to support this amend
ment.

Mr. SOLARZ. Mr. Chairman, I rise in 
opposition to the amendment.

Mr. Chairman, I have great respect 
for our dearly beloved colleague from 
Missouri. He has contributed creatively 
and constructively to the shaping of this 
legislation, but I must say that this 
amendment really goes too far. In fair
ness to him, however, I take note of the 
fact that he indicated, that it was sup
ported by the administration and was 
presumptively introduced at their 
request.

I  think that our colleagues on the

into the Federal Government, and it is 
possible that under certain administra
tions it might work that way. But the 
fact is that it is also v e ^  possible that 
in the hands of other administrations 
this amendment would work the other 
way by making it possible to deny the 
most qualified jobseekers, particularly if 
they were black or if they were women 
or if they came from other minority 
groups in the population, jobs which, 
under the current Rules of Three, they 
would be able to obtain.

I would submit that the “Rule of Three 
has served us well. I think the merit 
system has served us well. This amend
ment would go a long way toward gut
ting the merit system entirely. It is a 
frontal assault on the merit system and 
I urge my colleagues on the committee 
to reject it.

The CHAIRMAN. The question is on 
the amencfinent offered by the gentle
man from Missouri (Mr. C lay).

The question was taken; and on a 
division (demanded by Mr. Clay) there 
were—ayes 12, noes 18.

Mr. CLAY. Mr. Chairman, I object to 
the vote on the ground that a quormn 
is not present.

The CHAIRMAN. The gentleman can
not object to the vote on the ground in 
the Committee of the Whole.

Mr. CLAY. Mr. Chairman, I demand 
a recorded vote, and pending that I make 
the point of order a quorum is not 
present.

The CHAIRMAN. The Chair will count 
for a iqiuorum.

out the item relating to section 313 and 
insert In lieu thereof the following:
Sec. 3̂ 13. Limitation on the nimiber of cer

tain executive positions.
Sec. 314. Effective date.

Mr. JACX)BS (during the reading). 
Mr. Chairman, I ask unanimous consent 
that the amendment be considered as 
read and printed in the R e c o r d .

The CHAIRMAN. Is there objection to 
the request of the gentleman from In
diana?

There was no objection.
Mr. JACOBS. Mr. Chairman, the 

amendment goes this way. In what I 
call the GS rich, the GS-14’s and above 
in the civil service, 10 percent of those 
people, roughly 10 percent leave Govern
ment every year—attrition, in other 
words.

Mr. DERWINSKI. Mr. Chairman, the 
House is not in order.

Mr. JACOBS. We are not in the House 
either, I might point out.

Mr. DERWINSKI. The Committee is 
not in order.

Mr. JACOBS. In any case, 10 percent 
of these people retire every year. 'Whs.t 
this, amendment calls for is if we re
place half the people who leave Govern
ment service in the GS-14 and above 
levels every year we will have this. In 
my hometown there is the Lilly phar- ' 
maceutical firm. Fifty years ago Mr. 
Lilly conducted a tour through his 
plant and somebody said: “Mr. LiDy, 
liow many people work here?” And he 
said: “About half of them.”

What we can do with this is replace
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committee should know just a little bit 
about the history of this amendment. 
When the President's proposal was sub
mitted to our committee, it contained a 
recommendation that we reject the Rule 
of Three, which has historically deter
mined selections within the merit sys
tem, and substitute for it instead the so- 
called Rul^ of Seven. Our committee, 
after carefully considering this propos
al, rejected it by a substantial majority, 
on the grounds that a change from the 
Rule of Three to the Rule of Seven 
would substantially increase the possi
bilities for selection to Federal personnel 
on grounds other than merit.

Having suffered such a defeat in our 
committee, the administration now 
comes before the Conunittee of the 
Whole and as}cs us, in effect, to accept 
an amendment which goes, not from the 
Rule of Three to the Rule of Seven, but 
from the Rule of Three to the rule of 
anyone who is in the category of quali
fied. That could mean a selection not 
from the three most qualified, not even 
from the seven most qualified, but po
tentially from the 100 or 150 or 200- who 
were most qualified. I would submit that 
not since the passage of the Pendleton 
Act in 1883 has there been such an op
portunity to fill the Federal service with 
as many patronage seekers such as would 
be provided by the adoption of this 
amendment. It would open the door to 
cronyism, to favoritism, to patronage, to 
racism, and to racism in reverse.

This amendment is presumably being 
offered in order to make it easier to bring 
women or minorities or others who have 
suffered from discrimination in the past

Mr. CLAY. Mr. Chairman, I ask unani
mous consent to withdraw the point of 
order.

The CHAIRMAN. Without objection, 
the point of order is withdrawn.

There was no objection.
The CHAIRMAN. Does the gentleman 

ask for a recorded vote?
Mr. CLAY. No, Mr. Chairman, I with

draw my request*
So the amendment was rejected.
The CHAIRMAN. Are there other 

amendments to title m ?
AM EN D M EN T OFPEBED B Y M R . JACOBS

Mr. JACOBS. Mr. Chairman, I  offer 
an amendment.

The Clerk read as follows:
Amendment offered by Mr. Jacobs: Page 

209, Insert lifter line 12 the following new 
section:

L IM ITA T IO N  O N  T H E  NU M BER OP CERTAIN 
EXECUTIVE POSITION S

Sec. 313. (a) Notwithstanding any other 
provision of law, the nimiber of positions 
in the Federal civil service classified in 
grades higher than GS-13 shall, by Sep
tember 30, 1981, not exceed—

<1) in the case of positions In GS-14, 
44,658;

(2 ) in the case of positions in GS-15, 
21,556;

(3) in the case of positions in GS-16, 
2,906;

(4) in the case of positions in GS-17, 
857; and

(5) in the case of positions in GS-18, 
298.

(b) The Office of Personnel Management 
shall prescribe regulations necessary to carry 
out the purpose of this section.

Page 209, line 14, strike out ‘*313.’* and in
sert in lieu thereof “314.” .

Page 129, in the table of contents, strike

about half the people in the GS—14 levels 
and above who leave Government serv
ice every year. That is, nobody would be 
fired, to quote a Presidential candidate 
in 1976, nobody would be fired, but they 
would leave only by attrition.

The best figures I  can get are that 
82,675 were on the payroll as GS-14’s 
and above in 1977. That is where we just 
went back to, as Members will recall, 
by the previous amendment dealing with 
the subject. We would get over a 3-year 
period to work our way down to 70,274 
employees, the reduction being half or 
5 percent in each of those successive 
years, to a total o f 15 percent reduction 
and a total savings to the taxpayers of 
something over a third of a billion dol
lars.

Mr. UDALL. Mr. Chairman, I rise in 
opposition to the amendment offered by 
the gentleman from  Indiana (Mr. Ja
cobs) .

(Mr. UDALL asked and was given 
permission to revise and extend his re
marks.)

Mr. UDALL. Mr. Chairman, this 
amendment may well have some appeal 
with some of the Members. I  agree with 
my friend, the gentleman from  Indiana 
(Mr. Jacobs) that there may be too many 
supergrade positions, too many highly 
paid persons in the different depart
ments, but I have not the vaguest idea, 
at this hour of the night, what is a fair 
number of GS-14"s or what is a fair num
ber of GS-15»s or GS-16’s. I just think it 
is unwise to legislate in this way at this 
time.

Let me teU you what the bill does: We 
are trying to set at this in the bill and we
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are setting UP in the bill, a pool. At long 
last we will have a Government-wide pool 
of sui^rgrades. On page 217 of the bill 
there is a formula by which each agency 
submits its request for supergrades. They 
come to the Office of Personnel Manage
ment which makes the decision. The 
Congress «very 2 years imder this new 
system will fi± these limits.

I would hope my friend the gentleman 
from Indiana (Mr. Jacobs) would be sat-

- isfled to let this new system try and work 
and see if we cannot get control o f that 
problem in that fashion rather, than leg
islating in the blind tonight. Maybe after 
it has been in effect we can exercise bet
ter judgment as to its results, but I do 
think it would be vety imwise to adopt 
this amendment. That is why I am 
strongly opposed to it. v

Mr. DERWINSKI. Mr. Chairman, if 
the gentleman will yield, let me say that 
I  concur with the observations of the 
gentleman from Arizona (Mr. U dall) to 
the gentleman from Indiana (Mr. Ja
cobs). The gentleman from In d ia n  is 
rightly concerned over the excessive 
number of supergrades, but I also concur 
with the gentleman from' Arizona (Mr. 
U dall) that thiŝ  is not the way to ap
proach the problem. Because actually, if 
we applied this proposal, it  would bring 
administrative disaster to the Govern
ment. Because, in this blanket type o f ap
proach, it does not give any clues as to 
what agencies or departments shoidd be 
involved, and in what manner. Congress 
is mandating, for example, under the 
growing DeiMirtment of Energy certain

order to catch up to the jobs tiirough the 
procedure, that you are suggesting.

As the gentlewoman from Colorado 
has said, when they come down to testify 

. we do not imderstand them, they sound 
like they have feathers in their mouths, 
,and a;i that, so that you will never do 
it if you wait'until the end o f the cen- 

" tury this way.
I vfould say that this is just another 

way of how Parkinson's law can be re
pealed if you just choose to repeal it.

Mr. TOALL. I believe we have a for^ 
mula in this bill to gradually cut down 
on these supergrades, and the way in 
which we can get a little better grip and 
ccmtrol over the growing ranks of super
grades in the Government if we can get 
this bill passed tonight and get this sec
tion on page 217 on the statute books.

Mr. STEERS. Mr. Chairman, I move 
to strike the requisite number of words, 
and I rise in opposition to the amend-, 
ment proposed by the gentleman from 
Indiana (Mr. Jacobs.) ^

I would like to take this opportunity 
to ask the gentleman from Indiana a 
question. Is the gentleman from Indiana 
aware of the fact that since the time 
when Mr. Lilly inspected his plants, the 
ntunber of supergrade employees at Lilly 
has increased?

Mr. JACOBS. If tlie gentleman will 
yield, Mr. Chairman, that is right, but 
they could not hold a candle to the Fed
eral Government because Mr. Lilly’s peo
ple have to pay the bills theinselves. They 
cannot tax somebody to do it.

Mr. STEERS. Mr. .Chairman, I agree

percent of his. average pay by the years ot 
that service.” .

(2) The amendments made by this s^tion 
shaU apply with respect* to Individuals who 
become entitled to receive an annuity on or 
after the effective date of this Act.

Mr. STEE31S (during the reading). Mr. 
Chairman, I ^ k  unanimous consent that 
the amendment be considered as read 
and printed in the Record.

The CHAIRMAN. Is there objection to 
the request of the gentleman from 
Maryland?

There was no objection.
Mr. STEERS. Mr. Chainnan, the pur

pose of this.amendment is to provide 
Federal law enforcement and firefight
ing personnel with less than 20 years’ 
service, but at least 5, a special 2V2 per
cent of salary per year of service, in rec
ognition of the special hazardous service 
which they perform. Current law (Pub
lic Law 93-530) already extends this 
credit to those with 20 or more years of 
service, but failed to provide similar 
credit to those who serve less than 20 
years.

This amendment would^ correct this 
inequity by extending the special, haz
ardous duty retirement rate to all Fed
eral law enforcement and firefighting 
personnel who retire with between 5 and 
20 years of service similar amendment 
has been accepted by the Senate.

Mr. UDALL. Mr. Chairman, I rise in 
opposition to the amendment.

Mr. Chairman, I hope that as the 
evening goes on, we will keep in mind the 
purpose o f the bill we are considering 
here. The bill is to reform and reorg£»iize
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supergrades, but we do not know how this 
would be affected under any new provi
sions In  the energy bill that is now in the
other body.

If you take a look at the practicality 
of it all, the attractiveness of it on the 
surface disappears once one takes a look 
at the administrative impossibility this 
would create. , ^

Mr. UDAIiL. Mr. Chairman, what wiU 
occur if this amendment is adopted is,
X think that every Member in this Cham
ber is going to be immediately besieged 
by people from the agencies over which 
his particular committee has Jurisdic
tion, who will be wanting certoin num
bers of supergrades in  that agency and 
they will be wanting exemptions to cover 
their agency and pretty soon we will be 
having exemptions in the authorization 
and the appropriation bills for different 
agencies and we will be right back where 
we are today.

This bill sets up a good framework, at 
least along the lines pointed out, so that 
I  believe that the approach taken by the 
gentleman from Indiana, even though it 
may be commendable, is not the way to 

 ̂ doit.
Mr. JACOBS. Mr. Chairman, if the 

gentleman will yield,, first I want to say 
that maybe the janitor should assume 
that position in the Indianapolis office, 
as iihe supervisor, but I simply say that 
when you walk down the cavernous 
buildings in the city of Washington and 
see somebody readfiig a fiumy book, 
somebody who is asleep and somebody 
flirting at the water cooler, it would cer
tainly seem to me that it is going to 
take untU the turn of the century in

that the problem in the Federal Govern
ment is not as easily solved as it is m  a 
private enterprise where one can rec
ognize that a company either makes a 
profit or loses money. a.,, i. 4.

However, I would have to say that just 
as the Lilly Co. has grown and has done 
a better job as a result, so has the Fed
eral Gtovemment.

Mr. Chairman, I yjeld back the bal
ance of my time.

The CHAIRMAN. The question is on 
the amendment offered by the gentleman 
from Indiana (Mr. Jacobs) . '

The question was taken; and on a divi
sion (demanded by Mr. Jacobs) there 
were— ayes 14, noes 24.

So the amendment was rejected.
The CHAIRMAN. Are there further 

amendments to title m?
a m e n d m e n t  o f f e r e d  b y  m e . s t e e r s

Mr. STEERS. Mr. Chairman, I offer 
an amendment. ^

The Clerk read as follows:
Amendment offered by Mr. Steers: Page 

200, line 13, after “308.” insert “ (a)”.
Page 200, after line 20, insert the follow

ing new subsection: ^  j  
(b)(1) Section 8339(d) of title 5, United 

Stat^'Code, is amended by inserting **(1)” 
after “ (d )” and by adding at the end there
of the following new paragraph:

“ (2) The annuity of an employee retir
ing under this subchapter with less than 
20 years, but at least 5 years of service as a 
law enforcement officer or firefighter, or any 
combination thereof, as computed under 
subsection (a) of this section, except that 
the annuity of such employee Is computed 
with respect to the service of such employee 
as a law enforcement officer or firefighter, or 
anyxsombination thereof, by multiplying 2%

the overaU civil service system.
There is a temptation among the Men^ 

bers to correct old injustices, ^  find p ^  
peeves that they have about the 
service system, and gene^lly to i^e 
as a vehicle to accomplish a lot of long- 
sought gains.

This amendment would make a major 
change In the provisions regarding the 
pay of firefighters and other people in law 
enforcement. It is a 21/2 percent addition 
after 20 years of service.

Mr. Chairman, this aim may be meri- 
tortous; and if It Is, we ought to have 
hearings and an opportunity to have a 
bill reported out. We should not be legis
lating at this hour of the night.

Let me give my coUeague just one sta
tistic. The unfunded liability of the civil 
service system today is^$110 billion, 
little old amendment we are asked to 
adopt on a couple moments of debate will 
only add $5 billion to the unfunded ha-

Mr. Chairman, I do not think it is re
sponsible to take that kind of action at 
this time of night on this kind of record, 
and I urge that the amendment be de
feated.  ̂ T Mr. DERWINSKI. Mr. ^JhsOrm^, I 
move to strike the requisite number of 
words. I rise to associate myself with the 
comments of the gentleman from Ari
zona (Mr. Udall) and point out that this 
would set a precedent. The next thing 
we would know is that we would have a 
rash of such amendments. The bill would 
be out of control, and the deficit noted 
in the retirement system is something 
that should be kept in.mind.^

The CHAIRMAN. The question is on
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the amendment offered by the gentle
man from Maryland (Mr. Steers) .

The amendment was rejected.
The CHAIKMAN. Are there other 

amendments to title m?
AM ENDM ENT OFFERED BY M R . JACOBS

Mr. JACOBS. Mr. Chairman, I offer an 
amendment.

The Clerk read as follows:
Amendment offered by Mr. J a c o b s :  Page 

203, strike out line 7 and . all that follows 
down through line 25 and insert in lieu 
thereof the followings

5532. Employment of retiried members of 
the uniformed services; reduction 
in pay

“ (a) If any member or former member of 
a uniformed service is receiving retired pay 
and is employed in a position, such mem
ber’s pay for such employment shall be re
duced—

‘*(1) by an amount computed under sub
section (b) (1) of this section in the case of 
any member or former member who has en
gaged in combat with an enemy of the 
United States while serving as a member of 
a uniformed service and who is serving in 
a position the annual rate of basic pay for 
which, when combined with the member’s 
annu€kl rate of retired pay, exceeds the rate 
of basic pay then currently paid for level V 
of the Executive Schedule; and 

“ (2 ) by an amount computed under sub
section (b) (2 ) of this section in the case of 
any. member or former member who has not 
engaged in combat with an enemy of the 
United States while serving as a member of 
a uniformed service..
The amoimts of such reductions shall be de- 
po0;ted to the general fund of the Treasury 
of l^e United States.

“ ( b ) ( 1 )  T h e  a m o \ u i t ' o f  e a c h  r e d u c t i o n

two refreshing dips from the U.S. .Treas
ury while working for the Federal Gov
ernment and collecting a pension from 
that same Federal Government. That is 
about it.

Mr. Chairman, I yield back the re
mainder of my time.

POIN T OF ORDER

The CHAIRMAN. Does the gentleman i 
from Arizona (Mr. Udall) wish to be 
heard on his point of order? |

Mr. UDALL. Mr. Chairman, I insist! 
on the point of order. The section In- , 
volving the Jacobs amendment has al
ready been acted on by the House in 
connection with the Schroeder amend- ; 
ment.

I am concerned about the double- 
dipping situation myself, and we took the 
beginning action in the committee. ;

The gentlewoman from Colorado . 
(Mrs. Schroeder) struck out and rewrote 
the entire section to which the Jacobs 
amendment would apply and, therefore, 
it is subjwt to a point of order.

The CHAIRMAN. Does the gentleman , 
from Indiana (Mr. Jacobs) wish to be 
heard on his point of order?

Mr. JACOBS. Mr. Chairman, I am not ! 
sure I understand the point of order. 
It is a matter of lirst impression with 
me. I simply ask the Chair to consider 
whether the title is open for amendment 
at any point and whether that relates 
to the gentleman’s point of order.

The CHAIRMAN (Mr. Danielson) . 
The Chair is p r^ared  to rule.

It is true the title is open for amend
ment at any point. However, it is also
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Mr. UDAIjL (during the reading). Mr. 

Chairman, I ask imanimous consent to 
dispense With further reading o f title 
IV, and that it be printed in the Record 
and open to amendment at any point.

The CHAIRMAN. Is there objection to 
the request of the gentleman from 
Arizona?

There was no objection.
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under sutoseotion (a )(1) of tihls section for 
any pay period In connection with employ
ment in a position sbtai be equal to the re
tired pay allocable to the pay period  ̂ except 
that the amoimt of the reduction may not 
result in the amount payable for the pay 
period, when combined with the retired pay 
allocable to the pay period, being at a rate 
less than the rate of basic pay ttien currently 
paid for level V of the Executive Schedule.

‘*(2)- The amount of each reduction under 
subsection (a) (2 ) of this section for any pay 
period in connection with the employment of 
any member or former member in a position, 
shjOl be eqiwl to ^ e  lesser of— '

*‘ (A) the member’s retired p a y  allocable 
taauch pay period; or

“ (B) the member's pay for such employ
ment for such pay period.*'.
' Mr. JACOBS (duringr the reading). Mr. 
Chairman, I ask unanimous xsonsent that 
the amendment be coixsidered as read 
and printed in the Record.

Mr. XJDAIJii. Mr. Chairman* I  reserve 
a point o f order on the amendment.

Mi*. JACOBS. Mr. Chairman, this 
amendment deals with the so-called dou- 
ble-dipping i^ue. The bill i t s ^  provides 
in essence, I  guess, that ^ d<wble-dip- 
per cannot get more from the taxpayers 
than about $47,000. This provides that 
one cannot double-dip at all, but one 
can double-dip—a veteran~up to $47,000 
if that veteran has actually been engaged 
in combat.

I am reminded of Bill Mauldin'is car
toon—no, I am not reminded of it; I was 
reminded of it' this afternoon, and I 
Itave it written down here—about me 
hairy troc«)er, and that is the fellow who 
is too far forward to shave, and too far 
back to get shot. This would exclude tiiat 
individual from the privilege of tailing

true that section 311 was earUer 
amended and rewritten by the gentle
woman from Colorado (Mrs. Schroedbr) . 
The gentleman's proposed amendment 
would seek to amend the same section 
and, therefore, it is not in order.

The point of order is sustained.
Are there other amendments to title 

m ?  If not, the Clerk will read title IV.
The Clerk read as follows:

. title  IV-—SENIOR EXECUTIVE SERVICE | 
g e n e r a l  K IO V SIO N S ^

Sec. 401. (a) Chapter 21 of title 5, United . 
States C6de, is amended by Inserting after 
section 2101 the following new seotion:
“ § 2tt0ila. THje Senior Executive Service 1

“The *fienier'E&cecutive Service' consists of 
junior Executive Service positions (as de
fined in section 3132(a)(2) of this title).'.

(b) Section 2102(a)(1)- of title 5, United 
States Code, is amended-- .  ̂  ̂ _

(1), by striking out “and” at the end of 
sulbparagraph (A); _ , ^

(2 ) by adding “and” art; the end of sub- 
pan^raph (6 ); and

(3 ) by addlx^ at the end thereof the fol
lowing new subparagraph":

“ < 0  positions in the Senior Executive
^^)^^*Section 2108(a) of title 6, United 
States Code, is amended by inserting before 

" t(he period at the e n d 'thereof the following: 
“or Senior Executive Service” .

(d> Action 2108(3) of title 5. United 
States Code (as amended in section 302 of 
this Act), is further amended—

(1) by striking out the perjod at the end 
thereof and inserting in lieu thereof a semi
colon; and

(2 ) by adding at the end thereof the 
following:
“but does not Include appUcants for, or 
members of the Senior Executive Service.” ,

(e) The anal3Tsls for chapter 21 of title 5,

The CHAIRMAN. Are there amend
ments to title IV?

a m e n d m e n t  o f f e r e d  b y  M R . HAR 

M r .  HARRIS. Mr. Chairman, I offer 
an amendment.

T^e Clerk read as follows.
Amendment offered by Mr. H a r r i s :  Page 

209 ^strike out line 21 and aU that 
frtiiows d o w n  through line 13 on page 263, 

in u e /th e r .0f tbe followmg

SENIOR BXEX3tmVE SERVICE 
g e n e r a l  p r o v i s i o n s  

S e c  401 (a) OtiaptbT 21 ol title 5, United 
States Code, Is amended by Insertt^alter 
section 2101 the foUowtog new section.
‘•5 2101a. The Senlcw Executice Service

•‘The ‘Senlw Executive Service’ consists of 
Senior Executive Service portions (m de
fined In section 3132(a) (2 ) of this tltle)^  

<b) Section 2102(a) (1) of title 6, United

at

*'*^^*b^^dlng^' ‘and” at the end of sub-
«.e  end thereof the

foUowing new sul^aragraph:
(C) positions in the Senior Executive

^ ^ ^ S ro tlo n  2103(a) of title 5. United 
States Code, Is amended by Inserting ^fore 
the period at the end thereof the foUowing: 

i “or the Senior Executive Service” . _  ^
I (d)' Section 2108(3) o£ title 5, United
' States Code, is amended—

(1) by striking out the pertod at the 
end thereof and inserting m lieu thereof a 
semicolon; and

.(2 ) by at the end thereof the fol
lowing: “but doeiB not include applicants 
for, or members of the Senior Executive 
Service.” .
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<«> Hie analysis tor chapt^ 21 o£ tlf]te 

5, ITiyted States Cede, tB amended lay In
serting after the Item zelatlng to section 
2101-the following new item:

'V2101a. The Senior Executive Service.”.
A x rracax T T .F O B  e m p l o y m e n t  

Sec. 402. (a) Chapter 31 of title 5 .̂United 
States Code, is amended by inserting after 
section 8112, as added by this Act, the fol
lowing new subchapter:

"SUBCHAPTER H—THE SENIOR 
EXECUTIVE SERVICE 

*‘§ 3131. The Sehior Executive Service 
“ (a) It is the.pxirposg-of this suhchapter 

to establii^ a Senior Exebutive Service in or
der to ensure that the management of the 
Gover^ent 6f  the United States is respon
sive to the needs, policies, and goals of the 
N̂ ation and otherwise is of the highest qual
ity. The Senior Executive Service shcai be ad
ministered so as to—

“ (1) provide for a compensation system, 
Including salaries, benefite, and incentives, 
and for other conditions of employment, de-. 
signed to attract and retain mghly compe
tent career senior executives;

" (2 ) ensure tiiat compensation, retention, 
and tenure are contingent on managerial 
success which is to be measured on the basis 
of individuAl nad organizational perfOTmance 
(Including such factws as improvements in 
quali^ of work or service, cost efficiency, and 
timeliness of performance);

"(3) recognize exceptional accomplishment; ' X 
**(4) enable the head of an agency to reas

sign senior executives to best accomplish the 
agency’s mission;

“ (5) provide for severance pay, retirement 
benefits, and placement assistance for career 
senior executives who are removed from the 
Senior Executive Service for nondiscipliiiary reasons;

 ̂ m iperviiM  ^  wtJriJT'ot e s ^ o y e e s
other tfeon persona]; asBistentBr 

*H3) 'career aenldr executive' m^ans an 
individual in a Senior Executive Service poel- 
tUm wiume appointment to auch position or 
previous  ̂appointment to another Senior 
l&ecutive Service position was based on— 

“ (A) approval by the Office of Personnel 
Management of the managerial qualifications 

' of such indlvidtial; and
“ (B) selection thitwigh a <k>mpetltive 

stajBng. process consistent with Office of Per
sonnel Management regulations;

“ (b) An. agency inay file an application 
witii the Office of Personnel Management, 
setting forth reasons why it, or a -unit 
thereof, should be excluded from any pro
vision or requirement of this subchapter. 
The Office of Personnel Management shall— 

“ (1) review such application and stated
“ (2 ) undertake such other investigaticm as 

it considers appropriate to determine whether 
the agency or imlt should be excluded from 
any provision or requirement of this sub-< 
ch^ter, and 

“ (3) upon completion of its review, recom
mend to the Prudent whether the agency or 
unit should be so excluded from any provision 

\ or requirement of this subchapter.
If the Office recommends that an agency or 
imit thereof be excluded from any provisioii 
or requirement of this subchapter, the Presi- 
^ n t  may, on written determination, make 
such exclusion to such extent and for such 
period as the President determines appro
priate.

“ (c) The Office of Personnel Management 
may at-any time recommend to the Presi
dent that any exclusion previously granted 

. to an agency or unit under subsection (c) of 
this section.be revoked. Upon recommenda
tion of the Office, the President may revoke, 
by written determination, any exclusion

nutted lHLSuclt«teiBf; andridEia ba based: on 
such factors, as th» Office of Feoinm^l Man- 
ageikient shalX prssorlbe.

*‘ (2> Tfhff to t i^ o ^ b e r  positions in the 
Senior EsKcuttve^Servtce may not at any time 
during any fiscal year exceed the total num
ber of pcMAtioia suthoriEed under subsec
tion  ̂(c) of this section for sucli fiscal year 
plus 5 perctot of such, total number.

“ (c) Appointments to the Senior Executive 
Service may be made by appropriate ap
pointing authorities of agencies subject 
t«̂  the requhrements and limitations of thiŝ  
title.
‘T  31^. Biennial' report 

“ (a) TTie Office of Fersonnel Management 
shall stibmit to each House 'of the Congress, 
at the time the budget is submitted by the 
President to the Congress rinHug each eveih- 
numbered calendar year, a report on the 
Senior ;Executlve Service. The report shall 
include—

“ (1) the nimiber of Senior Executive Serv
ice positions authorized' for the then current 
^ a l  year, in the aggregate and by agency, 
and the projected number of Senior Execu
tive Service positions to be authorized for the 
next two fiscal years, in the aggregate and by 
agency;

“ (2 ) a description of each exclusion in 
effect during the then current-fisc£d year 
under section 3132(c) ofthfetitie;

“ (3) the percent^  of career senior execu
tives at each pay rate and the distribution 
and amount of performance awardis, in the 
aggregate and by agency; and 

“ (4) such other information regarcfing the 
Senior Executive Service as the Office of_Per- 
sonn^ Man^ement consider^ appropriate.

“ (b) The Office of Personnel Management 
shall submit to each Hbuse of the Congress, 
at the time the budget is submitted to the 
Congress eaeh odd^nTmibered year, an interim 
report showing changes in matters required
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“ (6) protect career senior executives from 
arbitrary or capricious actions;

**(7) provide lor both program continuity 
and policy advocacy in the management of 
public programs;

**(8 ) maintain a merit personnel system 
jfree of improper political interference;

**(9) ensure accountability for honest, eco
nomical, and efficient Government;

“ (10) ensure compliance with all appli
cable civil service laws; rules, and regulations 
Including those relating to equal employ
ment opportunity, political activity, and con
flicts of interest; and 

“ (H) provide for the initial and continu
ing systematic development o f  highly com
petent career senior executives.
**§ 3132. Definitions and exclusions 

**(a) For the purpose of this subchapter-^ 
•*(1) 'agency* means an Executive agency, 

the Administrative Office of the United 
States Courts, and the Government Printing 
Office, except that such term does not 
Include—

"<A) a Government corporatioiji;
•*(B) the Central Intelligence Agency, the 

Defense Intelligence Agency, the National 
'Security Agency, and any Executive agency 
or unit thereof which is designated by tlie 
President and whlcih conducts foreign intel
ligence or counterintelligence activities; and 

"(C) the General Accounting Office;
•*(2) ‘Senior Executive Service position* 

means any position in an agency which is in 
OSrrie, 17, or 18 of the General Schedule or 
in level IV or V of the Executive Schediile, or 
an equivalent position, which (other than, a 
position in the Foreign Service of the United 
States) is not required to be filled by an 
appointment by the President,, by and with 
the advice and consent of the Senate, and In 
which an employee—

*̂ (A) directs the work of an organizational 
unit;

•* (B) is held accountable for the success of 
one or more specific programs or projects; or

made under subsection (c) of this section, 
“ (d) If—
**(1) any agency is excluded under sub

section (c) of this section, or
- " (2) any exclusion is revoked under sî l)- 
sectlon (d) of this isection, 
the Office of Personnel Management, shall 
within 80 days after such action, transmit to 
the Congcess a report concerning the exclu
sion or revocation.
**§3133. Authorization of positions; author

ity for appointment 
“ (a) On or before December 31 of each 

odd-numbered calendar year,' each agency 
shall—

**(1) examine its needs for Senior Execu
tive Service positions for each of the two 
fiscal years beginning after such calendar 
year;-and

*̂(2) submit to the Office of Personnel 
Management a written request for a specific 
number of Senior Executive Service positioHB 
for each of sUch fiscal years.

*‘ (b) Each agency request submitted under 
subsection (a) of this section shall be based 
on -^

“ (i) the anticipated type and extent of 
program activities of the agency for each of 
the two fiscal years involved;

‘*(2 ) such other factors as may be pre
scribed from time to time by the Office of 
Personnel Management.

“ (c) The Office of Personnel Management, 
upon consultation with the Office of Man-_ 
agement and Budget shall review the request 
of each agency and shall imthorize, for each 
of the two fiscal years covered by requests 
refquired imder subsection (b) of this sec
tion, a specific number of Senior Executive 
Service positions for each agency,

“ (d) (1) The Office may, on a written re
quest of an agency or on its own initiative, 
make an adjustment in the numb^ of posi
tions authorized for any agency. E^h agency 
request xmder this paragraph shall be sub-

to be repc : under subsection (a) of this
s,ection.
“ § 3185. Regulations
. **The Office of Personnel Management shall 

prescribe such regulations as may be neces
sary to carry out the jgurpose of this sub- 
chî >ter.**.

(b) Section 3109 of title 6. United States 
Code, is amended by inserting at the end 
thereof the following new subsection:

“ (c) Positions in the Senior Executive 
Service may not be filled under the authority 
of subsection (b) of this sectum.**.

(c) The chapter analysis of chapter.3r of 
title 6, United States Code, is amended—

(1) by striking out the heading for chapter 
31 and inserting la lieu thereof the fol
lowing:

“Chapter 31̂—AUTHORITY FOR 
EMPLOYMENT 

“SUBCHAKnBB I--EBmX)YMENT 
AUTtiORTEIES*'; and

(2 ) by inserting at the end thereof the^ 
following:

“SUBCHAPTER n —THE SENIOR 
EXECUTIVE SERVICEv

“Sec.
“3181. The Senior Executive Service.
“3132. Definitions and exclusions.
“3133. Authorization of positions; authority 

for appointment.
“3134. Biennial report.
“3135. Regxilatlons.” .

E X A M IN A TIO N  CERTlSICATIO N  AND 
APPOJNTMJENT

Sec. 403. (a) Chapter 33 of ttlle 5, United 
States Code, is funended by adding at the 
end thereof the following new subchapter: 
“SUBCHAPTER Vjn-—APPOINTMENT. RE

ASSIGNMENT, TRANSFER, AND DEVEL
OPMENT IN THE SENIOR EXl!iCUTlVE 
SERVICE 

“ § 339L Definitions 
“For the purpose of t ^  subchapter.
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•agency*, ‘Senior Executive Service position’, 
and ‘career senior executive* have the mean
ings given such terms under section 3132(a) 
of this title.
“ § 3392. General appointment provisions 

“ (a) Qualification standards shall be es
tablished by the head of each agency for each 
Senior Executive Service position in such 
agency and shall be in accordance with re
quirements established by the Office of Per
sonnel Management.

“ (b) An individual may be appointed to a 
Senior Executive Service "position only if the 
appointing authority has determined in 
writing that the individual meets the quaii- 
fication requirements of such position.

“ (c) If a career senior executive is ap
pointed by the President, by and with the 
advice and consent of the Senate, to a civil
ian position In the executive branch which 
is not in the Senior Executive Service, and 
the rate of basic pay payable for which is 

' equal to or greater than the rate payable 
for level V of the Executive Schedule such 
executive may elect (at such time and in 
such manner as the Office of Personnel Man
agement may prescribe) to continue to have 
the provisions of this title relating to basic 
pay, performance awards, awarding of ranks, 
ŝeverance pay, and retirement apply as if 

such executive remained in the Senior Ex
ecutive Service position from which he was 
appointed. Such provisions shall apply in 

. lieu of the provisions which would otherwise 
apply—

“ (1) to the extent provided under regu
lations prescribed by the Office, and

“ (2) so long as such executive continues 
to serve under such Presidential appoint
ment.
“ § 3393. Career senior executive appoint

ments
**(a) Each agency shall establisOi a re

cruitment T>roeram. in accordance witb.

"(B) consideration of successful participa
tion in a c&reer executive development pro-' 
gram which is approved by the Office of 
Personnel Management; and

“ (C) sufficient flexibility to allow for the 
appointment of individuals who have special 
or unique qualities which indicate a likeli
hood of managerial success and who would 
not otherwise be^eligible for appointment.

“ (d) An individual*s initial appointment 
as a career senior executive shall become 
final only after such Individual has served 
a 1-year probationary period as a career 
appointee.
“ § 3394. Reassignment and transfer within 

the Senior Executive Service 
“ (a) A career senior executive in an 

agency—
“ (1) may be reassigned to any Senior 

Executive Service position In the same agency 
for which the executive is qualified; and 

“ (2) may transfer to a Senior Executive 
Service position in another agency for wliich 
the executive is qualified, with the approval 
of that agency.

“ (b) A career senior executive in an 
agency ma;y not be involuntarily reassigned 
within 120 days after an appointment of the' 
head of such agency.
“ § 3395. 'Development for and within the 

Senior Executive Service 
“ (a) The Office of Personnel Management 

shall establish programs for the systematic 
development of candidates for the Senior 
Executive Service and for the continuing 
development of career senior executives or 
require agencies to establish such programs. 
Which meet criteria prescribed by the Office 
of Personnel Management.

“ (b) The Office of Personnel Management 
shall assist agencies in the establishment of 
programs required under subsection (a) of 
this section and shall monitor the imple-

3373̂  of this title, relating to assignments o!f 
employees to State and local governments, 
shall not be considered a period of service 
for this purposes of subparagraph (B) of 
this paragraph.

“ (3) (A) Any career senior executive in an 
agency may be granted sabbatical leave un
der this—subsection only if such executive 
agrees, as a condition of accepting such sab- 

'  battoal leave, to serve with such agency upon 
the completion of such leave, for a period of 
two consecutive year .̂

" (B) Each agreement required under sub- 
paragraph (A) of this paragraph shall pro
vide that in the event the career senior ex
ecutive fails to carry out such agreement 
(except for good and sufficient reason as 
determined by the head of the agency in
volved) such executive shall be liable to the 
United States for payment of all expenses 
(including salary) of such sabbatical leave. 
Such amount shall be treated as a debt due 
the United States.
“ § 3396. Regulations

The Office of Personnel Management shall 
prescribe such regulations as may be neces
sary to carry out the purpose of this sub
chapter.**.

(b) The chapter analysis for chapter 33 of 
title 5, United Si>ates Code, is amended by 
inserting after the item relating to section 
33«5 the following:
“SUBCHAPTER VHI—APPOINTMENT RE

ASSIGNMENT, TRANSFER, AND DEVEL- 
X OlfPMENT IN THE SENIOR EXECUTIVE 

SERVICE

/ “31 1̂. Definitions.
“339i2. General appointment provisions. 
“3393. Career appointments.
“3394. Reasigmnent and transfer within the 

Senior Executive Service.
“3395. Development for and within the Sen-
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g u i d e l i n e s  wHicH s h a l l  b e  i s s u e d  b y  t h e  
Office o f  P e r s o n n e l  M a n a g e m e n t ,  w h i c h  p r o 
v i d e s  f o r  r e c r u i t m e n t  o f  c a r e e r  s e n i o r  e x e c u -

groups of qualified individual 
applicants withixx the civil service; or 

 ̂ « (2) all groups of qualified individual ap
plicants whether or not withiiĴ  the civil

Each agency shall establish one or 
more executive resources boMds, m  
priate, the members of which shall be ap
pointed by the head of such agency from 
among employees of such agency. It is 
fimction of such boards. In accordance with 
competitive staffing requirements estab
lished by the Office of Personnel Manage
ment, to—•“ (1) review the qualifications of can
didates for appointment as career senior ex
ecutives; aî d j  "“ (2) make written recommendations con
cerning such applicants to the appropriate 
appdlntlng authorities.

“(c) Cl) The Office of Personnel Manage
ment shall establish one or more qualifica
tions review boards, as appropriate, the 
members of which shall be appointed by the

- Director from within and outside the civil 
service on the basis of their knowledge of 
Dubllc management and othet appropriate 
occupational fields. It is the function of such 
Doards to certify the managerial quaimca- 
blons of c^dldates for entry as career senior 
executives Into the Senior Executive Service 
In accordance with regulations prescribed by 
the Office of Personnel Management.

•*(2) The Office of Personnel Management 
shall, in consultation with the various quall- 
acation review boards, prescribe criteria for 
istablishing managerial qualifications for 
ipponltment to the Senior Executive Serv
ice. Such criteria shall provide for-7-  '

“ (A) consideration of demonstrated 
managerial experience;

mentation of such progran^. U 
Personnel Management finds any
agency’s prt>gram under subsection (a) Is hoj 
in compliance with the criteria prescribed 
under such subsection, it shall require such 
agency to take such corrective action as ^ y  
be necess^y to bring such program into 
compliance with i^ch criteria^

“ (c) (1) An agency head may grant a sab
batical leftve to a career senior executive for 
not to exceed 11 months In order to pex‘mlt 
such executive to engage in study or tm- 
compensated work experience which wlU 
contribute to the executive’s development 
and effectiveness. Sueh leave shall not re
sult in loss of, or reduction In, pay, leave 
to which the executive Is otherwise entitled, 
credit for time or service, or performance or 
efficiency rating. The agency head may au
thorize In accordance with chapter 67 of this 
title such trave-l and per diem costs as such 
agency head may determine to be essential 
for such study or experience- 

“ (2) Sabbatical leave under this subsec- 
; tlon may not be granted to any career senior 

executive—“ (A) more than once In any ten-year 
period; , , ,“ (B) unless such executive has completed 
7 years of service— '

“ (1) in one or more positions In the Senior 
Executive Service;

*‘ (ll) in one or more other positions In the 
civil service the level of duties and responsi
bilities of which are equivalent to the level of 
duties and responsibilities of positions In the 
Senior Executive Service; or

“ (III) in any combination of such posi
tions; except that not less than 2 yevs of 
such 7 years of service must be In the Senior 
Executive Service; and 

“ (O) if such executive Is eWgible for 
volutitary retirement with a right to an im
mediate annuity imder section 8336 of this 
title.
Any period of assignment under section

ior E x e c u t i v e  S e r v i c e .
“3396. R e g u l a t i o n s . ” .

e e t e n t i o k  p r e p e e e n c e  

SEC. 404. (a) section 3601(lJ) of 
United States Code, is amended 
out the period at the end thereof and 
Ing in lieu ther^f: “or̂  a member of the 
Senior Executive Service.". '  ^

(b) Chapter 36 of title 5, United States 
Code is amended by adding at the end 
therwf the tollowlng new subchapter : 
“SUBCHAPTER V—REMOVAL.

MENT, and GUARANTEED 
PROVISIONS IN THE SENIOR EXECU
TIVE SERVICE 

“§ 3591. Definitions
“For purposes of this subchapter, ‘agency*. 

‘Senior i&ecutlve Service position*, ‘and ca
reer senior executive*
given such terms under section 3132(a) of 
this title.
“§3692. Removal from the-Senlor Executive 

Service
“ (a) A career senior executive may be 

removed from the Senior Executive Ser^ce 
to a civil service position outside of the 
Senior Executive Service— *

“ (1) during the one year period of proba
tion under section 33^ (d) of this title; or 

'̂ ‘ (2) at any time for less than fully suc
cessful managerial performance as deter
mined imder subchapter II of chapter 43 of 
this title.

•“ § 3693. Reinstatement In the Senior Execu
tive Service 

“ (a) A former career senior executive may 
be reinstated, without regard to section 3393 
(b) and (c) of this title, to any Senior Execu
tive Service position tor which such execu
tive is qualified if—

“ (1) such executive has successfuUy com
pleted the probationary period established 
under section 3393(d) of this title; and
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**{%) snob executive left the Senior Exec- 

itjtive Service for reasons other than mis
conduct, neglect of duty, or malfeasance, or 
less than fully successful managerial per
formance by such executive as determined 
under subchapter J1 of chapter 43 of this 
title.

“ (b) A career senior executive who is ap
pointed by the President to any civil service 
position outside the Senior Executive Serv
ice and who leaves such position for reasons 
other than misconduct, neglect of duty, or 
malfeasance shall be entitled to be placed 
in the Senior Executive Service if the execu
tive applies to the Office of Personnel Man
agement within 90 days after separation from 
the Presidential appointment. _ .
*'§ 3694. Guaranteed placement in other per

sonnel systems 
“ (a) A career senior executive who was 

appointed from a civil service position under 
a career or career-conditional appointment 
(or an appointment of equivalent tenure), as 
determined by the'Office of Personnel Man
agement, and who, for reasons other than 
misconduct, neglect of duty, or malfedsance, 
is removed from the Senior Executive Service 
during the probationary period imder section 
3393(d) of this title, shall be-entitled to be 
placed in a civil service position in any 
agency other than a Senior E&ecutive Service 
position.

"(b) A career senior executive—
**(1) who has completed the probationary 

period under section 3393(d) of this title;
**(2) who has not completed in the ag

gregate, 5 years of service in the Senior Exec
utive Service; and 

•‘ (3) who Is removed ftom the Senior Exec
utive Service for less than fully successful 
managerial performance as determined imder 
subchapter II of chaptw 43 of this title; 
shall be entitled toTae placed in a civil serv
ice p o s i t i o n  in any agency other than a

“SUBCHAPTER V—REMOVAL, REINSTATE
MENT, AND GUARANTEED PLACEMENT 
PROVISIONS IN THE SENIOIt EXECU
TIVE SERVICE 

“Sec.
“3591. Definitions.
“3692. Removal from the Senior Executive 

Service.
“3693. Reinstatement in the Senior Execu

tive Service.
“3694. Guaranteed placement in other per

sonnel systems.
“3696. Regulations.”.

PERFORMANCE RATING
Sec. 405. Chapter 43 of title 5, United 

States Code, Is amended by adding at the 
end thereof the following:
“SUBCHAPTER II—PERFORMANCE AP

PRAISAL IN THE SENIOR EXECUTIVE 
SERVICE 

“ § 4311. Definitions 
“For the purpose of this subchapter, ‘agen

cy* and ‘career senior executive’ have the 
meanings given such terms under section 
3132(a) of this titles.
“ § 4312. Senior Executive Service perform

ance appraisal systems 
“ (a) Each agency shall. In accordance with 

standards established by the Office of Per
sonnel Management, develop one or more 
performance appraisal systems designed to— 

“ (1) provide for systematic appraisals of 
performance of career senior executives;

“ (2) encourage excellence in performance 
by career senior executives; and

“ (3) provide a basis for making eligibility 
determinations for Senior Executive Service 
retention and performance awards.

“̂ (b) Each performance appraisal system 
established by an agency imder subsection
(a) of this section shall provide—

“ (1) that, on or before the beginning of 
each rating period, performance requlre-

“ (A) Is made only aftei; review and evsJu- 
atlon by a perforin^ce review board estab
lished under subsection (c) of this section;

“ (B) Is conducted at least annually, sub
ject to the Ihnitatlpn of paragraph (3) of 
this subsection;

“ (C) may not be made within 120 days 
after the beginning of a new Presidential 
administration; and 

“ (D) Is based on performance during a 
performance appraisal period the duration 
of which shall be determined under guide
lines established by the Office of Personnel 
Management, but which may be terminated 
in any case In which the agency conducting 
such appraisal determines that an adequate 
basis exists on which to appraise and rate 
the executive performance;

“ (2) any career senior executive receiving 
a rating at any of the fully successful levels 
under subsection (a) (1) of this section may 
be given a performance award as prescribed 
in section 5384 of this title;

“ (3) uny career senior executive receiving 
an unsatisfactory i^tlng' under subsection
(a) (3) of this section shall be reassigned or 
transferred within the Senior Executive Serv
ice, or separated from the Senior Executive 
Service, except that any executive who re
ceives 2 such unsatisfactory ratings in any 
period of 5 consecutive years shall be sepa
rated from the Senior Executive Service; and 

“ (4) any career senior executive who twice 
In ^ y  period of 3 consecutive years receives 
less than fully successful ratings shall be 
separated from the Senior Executive Service.

“ (c) Each agency shall establish, in ac
cordance with regulations prescribed by the 
Office of Personnel Management, one or more 
performance review boards, as appropriate. 
It is the function of such boards to make 
recommendations to the appropriate appoint
ing authority of such agency relating to the 
performance of career senior executives in 
such agency. The members of such a board
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Senior Executive Service position. .
“ (c)(1) For purposes of subsections (a) 

and (b) of tbls section—
“ (A) the position in wlilcli any career 

senior executive is placed under such sub
sections sliall be a permaiient* full-time pqsl- 
tlon at GS-15 or above of the General Sched
ule, or an equivalent posltton;

“ (B) any oareeir senior executive placed 
under subjection (a) or (b) sbaJl be entitled
to receive basic pay at the higher of—

“ (i) the maximum rate of basic pay in 
effect for the position in which placed;

“ (11) the rate of basic pay In effect at the 
time of sucih placement for the position such 
executive Jield in the civil service Immed
iately before being appointed to the Senior 
Executive Service; or

“ (ill) the rate of basic pay in effect for 
such executive Immediately before being 
placed under subsection (a) or (b ); and 

“ (C) the placement of any career senior 
executive under subsection (a) or (b) may 
not be made to a position which would cause 
the sepamtlon or reduction in grade of any 
other employee.

“ (2) An employee who Is receiving basic 
pay under paragraph (1) (B) (li) or (ill) of 
this subsection Is entitled to have such basic 
pay rate Increased by 50 percent of the 
amount of each increase in the maximum 
rate of basic pay for the grade of the posi
tion to which such employee is placed under 
subsection (a) or (b) until such rate w 
equal to the rate in effect under paragraph
(l)(B )(i) for the position to which such 
employee is placed.
*‘§ 3595. Regulations

“The Oflace of Personnel Management shall 
prescribe such regulations as may be neces
sary to carry out the purpose of this sub
chapter.”.

(b) The chapter analysis for chapter 35 of 
title 5, United States Code, Is amended by 
inserting the following new item:

ments for each career spnlor executive in 
such agency are established In consultation 
with such executive and communicated to 
such execuljlve; ^“ (2) that written appraisals of perform
ance are based on the individual and or
ganizational performance requirements es
tablished for th9 rating period involved; and 
' “ (3) that each career senior executive in 

such agency Is provided a copy of the ap- 
praisal and. rating under section 4314 of this 
title and is given an opportunity to respond 
in writing to such appraisal and rating and 
have such appraisal and rating reviewed by 
an employee in a higher managerial level 
In such agency before such appraisal and 
rating becomes final.

“ (e) If the Office of Personnel Management 
determines that an agency perfOTmanw ap
praisal system does not comply with the re
quirements of this subchapter or regulations 
under this subchapter, the Office of Person
nel Management shall order the agency to 
take such (corrective action as may be neces
sary to bring such system into compliance. 
“ § 4313. Criteria for performance appraisals 

"Appraisals of performance in the Senior 
Executive Service shall be based on both 
individual and organizational performers, 
taking into account such factors as—

“ (1) improvements in quality of work or 
service;

•*t2) cost efficiency; and
“ (3) timeliness of performance.

"§4314. Ratings for performance appraisals 
“ (a) Each performance appraisal system 

shall provide for annual summary ratings of 
levels of performance as follows:

“ (1) one or more firily successful levels, 
“ (2) a minimally satisfactory level, and 
“ (3) an unsatisfactory level.
“ (b) Each performance appraisal system 

shall provide that—  ̂ ^
“ (1) any appraisal and rating under suon 

system—

Shall be appointed by the head of such ag^cy 
from among employees of such agency ottier 
than career senior executives with respect to 
which recommendations are being znad  ̂ by 
such board. In making any such recommen
dation with respect to a career senior execu
tive, such a board shall include at least 1 
career senior executive.
“ § 4315. Regulations

“The Office of Personnel Management shall 
prescribe such regulations as may be neces
sary to carry out the purpose of this sub- 
chapter.

(b) The chapter analysis for chapter 43 
of .title 6. United States Code, is amended 
by inserting at the end of the chapter anal
ysis thefoUowing:
“SUBCHAPTER n —PERFORMANCE AP- 

PRAISAIi IN THE SENIOR EXECUTIVE 
SERVICE 

“Sec.
“4311. Definitions.
“4312. Senior Executive Service performance 

appraisal systems.
“4313. Criteria for performance appraisals. 
“4314. Ratings for performance appraisals. 
“4315. Regulations.”.

^W A E D IN G  O F R A N K S
Sec. 406. (a) Chapter 45 of title 5, United 

States Code, is amended by adding at the end 
thereof the following new section,*
“ § 4507. Awarding of ranks in the Senior Ex

ecutive Service 
“ (a) For the purpose of this section, 

‘agency* and ‘career senior executive* have 
the meanings given such terms \mder section 
3132(a) of this title.

“ (b) Each agency shall forward annually 
to the Office of Personnel Management any 
recommendation of career senior executives 
in such i^ency to be awarded the rank of 
Meritorious ^ecutlve or Distinguished Exec
utive. The Office of Personnel Management 
shall review such recommendations and pro

CD



September 11, 1978̂ CONGRESSIONAL RECORD— HOUSE H9425
vide to the President recommendations as to 
which, of the agency recommended executives 
should receive such rank.

“ (c) During any fiscal year̂  the President 
may, subject to subsection (d), award to any 
career senior executive recommended by the 
.Office of Personnel Management the rank 
of—

*̂ (1) Meritorious Executive, for sustained 
accomplishment, or

“ (2) Distinguished Executive, for sus
tained extraordinary accomplishment.

“ (d) During any fiscal ydar—
“ (1) the number of career senior execu

tives awarded the rank of Meritorious Execu
tive may not exceed 5 percent of the Senior 
Executive Service; and 

“ (2) the number of career senior execu
tives awarded the rank of Distinguished Ex
ecutive may not exceed 1 percent of the Sen
ior Executive Service.

*‘ (e) (1) Receipt by a ciireer senior execu
tive of the rank of Meritorious Executive en
titles such individual to a lump-sum pay
ment of $2,500.

“ (2) Receipt by a career senior executive 
of the rank of Distinguished Executive en
titles such Individual to a lump-sum pay
ment of $5,000.’*.

(b) The analysis for chapter 45 of title 5, 
United Startes Code, Is amended by adding 
at the end thereof the following new Item: 
"4507. Awarding of ranks In the Senior Ex

ecutive Service.’*.
PAY RATES AND SYSTEM S

Sec. 407. (a) Chapter 53 of title 5, United 
States Code, Is amended by adding at the 
end thereof the following new subchapter: 

“SUBCHAPTER VH—PAY FOR THE 
SENIOR EXECUTIVE SERVICE 

“ § 5381. Definitions 
**For the purpose of this subchapter, 

‘agency’, 'Senior Szecutive Service position*.

supersede any prior rates of basic pay for the 
Senior Executive Service.
“ § 5383. Setting individual executive pay 

**(a) Each appointing authority shall de
termine, in accordance with criteria estab
lished by tihe Office of Personnel Manage
ment, which ot the nates established under 
section 5382 of this title shall be paid to 
each career senior executive under such i^- 
polntlng authority.

“ (b) In no event may the aggregate 
amount paid to a career senior executive 
for any fiscal year under sections 4507, 5382, 
and 5384 of this title exceed 95 percent of 
the annual rate payable for positions ait level 
n of the Executive Schedule In effect at the 
end of such fiscal year.

“ (c) Except for any pay adjustment un- 
d)er section 5382 of this title, the rate of 
basic pay for any career senior executive may 
not be adjusted more than once dtuing any 
12-month period.
**§.5384. Performance awards for the Senior 

pcecutlve Service 
**(a) (1) To encourage excellence in per

formance by career senior executive perfcxm- 
ance awards shaU be paid to career senior 
executive in accordance with the provisions 
of this section.

•*(2) Such awards shall be paid in a lump 
s\mi and shall be In addition to the basic 
pay paid under section 5382 of this title or 
any award paid under section 4507 of this 
title.

**(b) (1) No performance award under this 
section shall be paid to any career senior 
executive whose performance was determined 
to be less than fully successful at the time 
of such executlve*s most recent performance 
appraisal and rating under subchapter n  of 
chapter 43 of this title.

**(2) The amount of a performance award 
under t ^  srotion ^aU be determined by the

(2) by amending section 5541(2) by strik
ing out "or** after paragraph (xlv), by strik
ing out the period after paragraph (xv) and 
Inserting **; or’* in lieu thereof, and by adding 
the following paragraph at the end thereof:

**(xvl) member of the Senior Executive 
Service.**; and

(3) by inserting **other than a member of 
the Senior Executive Service** after "em
ployee” In section 5595 (a) (2) (1).
TRAVEL, TEAN SPOBTATIOK, AND 5X7BSISTENCE

Sec. 409. (a) Section 5723(a) (1) of title 6, 
United States Code, Is amended by striking 
out “ ; and” and inserting in lieu thereof 
“or of a new appointee to the Senior Execu
tive Service; and**.

(b) Subchapter IV of chc^ter 57 of title 
5, United States Code, is amended by adding 
at the end thereof the following new sec
tion: «
“ § 5752. Travel expenses of Senior Executive 

Service candidates
“Employing agencies may pay candidates 

for Senior Executive Service positions travel 
expenses Incurred incident to preemployment 
Interviews requested by the employing 
agency.”.

(c) The analysis for chapter 57 of title 5, 
United States Code, Is amended by inserting 
after the Item relating to section 5751 the 
following new item:
“5752. Travel expenses of Senior Executive 

Service candidates.”.
LEAVE

Sec. 410. Chapter 63 of title 5, United 
States Code, is amended by inserting in sub
section (a) of section 6304 “ (e), and (f)** in 
Ueu of “and ( e ) a n d  by adding at the end 
of such section the following new subsection:

“ (f) Annual leave accrued by an Indlvidua] 
whUe serving In a position In the Senior
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and 'career senior executive* have the mean
ings given such terms under section 3132(a) 
of this title.
"§ 5382. Establishment and adjustment of 

rates of pay for the Senior Execu
tive Service 

“ (a) There shall be 5 or more rates of 
basic pay for the Senior Executive Service, 
and each career senior executive shall be paid 
at one of such rates. Such rates of basic pay 
shall be initially established and thereafter 
adjusted by the President subject to subsec
tion (b) of this section.

"(b) In setting rates of basic pay, the low
est rate for the Senior Executive Service shall 
not be less than the minimum rate of basic 
pay payable for GS-16 of the General Sched
ule and the highest rate shall not exceed the 
rate for leevl IV of the Executive Schedule. 
The payment of such rates shall not be sub
ject to the pay limitation of section 5308 of 
this title.

“ (c) Subject to subsection (b) of this sec
tion, effective at the beginning of the first 
applicable pay period commencing on or after 
the first day of the montii in which an ad
justment takes effect imder section 5305 of 
this title in the rates of pay under the Gen
eral Schedule, each rate of basic pay for the 
Senior Executive Service shall be adjusted 
by an amount, rounded to the nearest multi
ple of .$100 (or if midway between multiples 
of $100, to the next higher miatlple of $100), 
equal to the percentage of such rate of basic 
pay which corresponds to the overall average 
percentage (as set forth in the report trans
mitted to the Congress under such section 
5305) of the adjustment in the rates of pay 
under the General Schedule. The adjusted 
rates of basic pay for the Senior Executive 
Service shall be Included in the report trans
mitted to the Congress by the President un
der section 5305(a) (3) or (c) (1) of this title.

“ (d) The rates of basic pay that are estab
lished and adjusted under this section shall 
be printed in the Federal Register and shall

agency neaa out may not exceed 20 percent 
of the career senior executive’s rate of basic 
pay.

“ (3) The number of career senior execu
tives in any agency paid performance awards 
under this section during any fiscal year may 
not exceed 50 percent of the ntmiber of Sen
ior Executive Service poeitlons in such 
agency. This subsection shall not apply in 
the case of any agency which has less than 
4 Senior Executive Service positions.

•*(c) Performance awards paid by any 
agency under this section shall be based on 
recommendations by performance review 
boards established by such agency under sec
tion 4314 of this title.
'*§ 5385. R elations

“The Office of Personnel Management shall 
presprlibe such- regulations as are necessary 
to carry out the purpose of this subchapter 
and may provide guidance to agencies con
cerning the proportion of funds available for 
Senior Executive Service salary expenses 
which may be used for performance awards.”,

(c) Tlie analysis of chapter 53 of title 5, 
United States Code, is amended by adding 
at the eaid thereof the following new items; 
“SUBCHAPTER VH—PAY FOR THE SEN

IOR EXECUTIVE SERVICE
“Sec.
“5381. Purpose; definitions.
“5382. Establishment and adjustment of 

rates of pay for the Senior Execu
tive Service.

“5303. Setting individual executive pay. 
“5384. Performance awards for the Senior 

Executive Service.
“5385. Regulations.”,

PAY ADM INISTRATION
Sec. 408. Chapter 55 of title 5, United States 

Code, is amended—
(1) by Inserting “other than an employee 

or individual excluded by section 5541(2) 
(xvl) of this Bection** immediately before 
the period at the end of section 6|^(a) (B);

Executive Service shall not be subject to the 
limitation on accumulation otherwise im
posed by this section.”.

DISCIPI-INART ACTIONS
Sec. 411. Chapter 75 of title 5, United 

States Code', is amended—
(1) by inserting the following in the chap

ter analysis after subchapter IV:
“SUBCHAPTER V—SENIOR EXECUTTVE 

SERVICE
“Sec.
“7541. Definitions.
“7542. Actions covered.
“7548. Cause and procedure.”; and

(2) by adding the following after subchap
ter IV:

“SUBCHAPTER V—SENIOR EXECUTIVE 
SERVICE 

“ § 7541. Definitions 
“For the purpose of this subchapter—
“ (1) ‘employee* means an individual in the 

Senior Executive Service who—
“ (A) has completed the probationary pe

riod prescribed under section 3393(d) of 
this title; or

“ (B) was covered by the provisions of sub
chapter n  of this chapter immediat^y be
fore appointment to the Senior Executive 
Service; and

“ (2) ‘suspension* has the meaning set 
forth in section 7501 of this title.
“§ 7542. Actions covered 

“This subchapter applies to removal from 
the civil service or suspension for more than 
14 days, but does not apply to a suspension 
or removal under section 7532 of this title 
or to a removal under section 3592 of this 
title.
“§ 7543. Cause and procedure

“ (a) Under regulations prescribed by the 
Office of Personnel Management, an agencr 
may take an action covered by this subchi^ 
ter against an employee only for such cause 
as will promote the efficiency of the service.
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**(b) An employee asainst whom an action 

covered by this subchapter is proposed Is en
titled to—

*'( 1) at least 30 days advance written notice 
unless there Is reasonable cause to believe 
that the employee has committed a crime 
for which a sentence of imprisonment can 
be Imposed, stating specific reasons for the 
proposed action;

“ (2) a reasonable time, but not less than 
7 days, to answer orally and in writing and 

^to furnish a£9davits and other documentary 
evidence in support of the answer; '

**(3) be represented by an attorney or other 
representative; and 

**(4) a written decision and specific reasons 
therefor at the earliest practicable date.

**(c) An agency may provide, by regula
tion, for a hearing which may be in lieu of 
or in addition to the opportunity to answer 
provided under subsection (b)(2) of this 
section.

*̂ (d) An employee against whom an action 
is taken under this section Is entitled to ap
peal to the Merit Systems Protection Board 
under section 7701 of this title.

*‘ (e) Copies of the notice of proposed ac
tion, the answer of the employee when writ
ten, and a summary thereof when made 
orally, the notice of decision and reasons 
therefor, and any order effecting an action 
covered by this subchapter, together with 
supporting material, shall be maintained by 
the agency and skall be furnished to the 
Merit Systems Protection Board upon Its re
quest and to the individual affected upon 
such individual’s request.

RETHIEMENT
Sec. 412. (a) Section 8336 of title 5, United 

States Code, is amended by redesignating 
subsection (h) as subsection (1) and insert
ing immediately after subsection (g) the 
following new subsection;

•‘ ( h )  A  m e m b e r  o f  t h e  S e n i o r  E x e c u t i v e

(2) The employee shall be notified in writ
ing that such employee’s position has been 
brought into .the Senior Executive Service 
and what the employee’s options are under 
subsection (d) of this section. The employee 
shaU be given 90 days from the date of such 
notification to elect one of the options.

(d) Each employee who has elected an 
automatic appointment conversion, is serv
ing immediately before the effective date in 
a position designated as a Senior Executive 
Service position, and is currently under—

(1) a career or career-conditional ap
pointment; or

(2) a similar type of appointment in an 
excepted service as determined by the Office 
of Personnel Management;
shall receive an appointment to that posi
tion in the Senior Executive Service not 
subject to section 3393 (c) and (d) of title 
5, United States Code.

(e) Employees whose actual base pay at 
the time of conversion exceeds the -pay of 
the rate to which they are converted shall 
retain their pay. If there are comparability 
increases under section 6305 of title 5, 
United States Code, these employees will re
ceive half of each comparability Increase 
until the base pay equals the established 
Senior Executive Service rate.

(f) The Office of Personnel Management 
shall prescribe regulations to carry out the 
purpose of this section. The regulations 
shall provide a right of appeal to the Merit 
Systems Protection Board for an employee 
who believes such employee’s agency has vio
lated the employee’s rights under this sec
tion. An agency shall take the corrective 
action that the Merit Systems Protection 
Board orders in its decision on an appeal 
under this subsection.

L lM rrA T IO N  O N  EXECUTIVE POSITION S
S e c .  4 1 4 . ( a ) ( 1 ) ( A )  Subsections (b) 

through (g) of section 5 1 0 8  of title 5 , United

the services of specially qualified personnel 
which may be established outside of the 
General Schedule. Any such position may 
be established only by action of the Director 
of the Office of Personnel Management.

"(2) The provisions of paragraph (1) of 
this subsection shall not apply to any Senior 
Executive Service position (as defined in 
section 3132(a) of this title)

(C) Subsection (c) of such section 3104 
is amended—

(1) by striking out “ (c )” and inserting 
in lieu thereof “ (b )”; and

(ii) by striking out “to establish and fix 
the pay of positions under this section and” 
and inserting in lieu thereof “to fix under 
section 5361 of this title the pay for posi
tions established under this section”.

(3) (A) The provisions of paragraphs (1) 
and (2) of this subsection shall not apply 
with respect to any position so long as the 
individual occup3rlng such position on the 
day before the date of the enactment of this 
Act continues to occupy such position.

(B) The Director of the Office of Personnel 
Management—

(1) in establishing under section 5108 of 
title 5, United States Code, the maximum 
nxmiber of provisions which may be placed 
in GS-16, GS-17, and GS-18, and 
V (11) tn establishing \mder section 3104 
of such title 5 the maximum niimber of 
scientific . or professional positions which 
may be established,
shall take into account positions to which 
subparagraph (A) of this paragraph applies.

(b)(1) Section 5311 of title 5, United 
States Code, is amended by inserting “ (a)” 
before “The Executive Schedule,” and by 
adding at the end thereof the following new 
subsection:

“ (b) (1) N o t  l a t e r  t h a n  180 d a y s  a f t e r  t h e  
d a t e  o f  t h e  e n a c t m e n t  o f  t h e  C i v i l  S e r v i c e  
R e f o r m  A c t  o f  1 9 7 8 , t h e  D i r e c t o r  o f  t l i e  O f f i c e
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Service who is separated from the Senior 
Executive Service for less than fully success
ful performance (as determined under sub
chapter II of chapter 43 of this title) after 
completing. 25 years of service or after be
coming 50 years of age and completing 20 
years of service is entitled to an annuity.*'.

(b) Section 8339(h) of title 5, United 
States Code, is amended by striking out “sec
tion 8336(d)” and inserting in lieu thereof 
“section 8336 (d) or (h)
CONVERSION TO T H E SENIOR EXECUTIVE SERVICE

Sec. 413. (a) ̂ uring the period beginning 
on the date of the enactment of this title 
and ending on the effective date of this title, 
each agency under the guidance and review 
of the Office of Personnel Management and 
the de^nitlons in chapter 31 of title 5, United 
States Code, as amended by this title, shall 
designate those positions which are to be 
Incorporated Into the Senior Executive 
Service.

(b) Each agency shall also submit a re
quest for total Senior Executive Service posi
tion allocations. The Office of Personnel 
Management shall establish Interim authori
zations in accordance with section 3133 of 
title 5, United States Code, as amended by 
this Act.

(c)(1) Each employee serving in a position 
at the time it is designated as a position in 
the Senior Executive Service may elect to—

(A) decline conversion and remain in a 
position under such employee’s ciirrent ap
pointment and pay system, retaining the 
grade, seniority, and other rights and bene
fits a^ociated with career and career-con
ditional appointment; or

(B) convert to a Senior Executive Service 
appointment according to the automatic aj>r 
pointment conversion provisions of subsec
tion (d) of this section.
The placement of an employee because of an 
election under subparagraph (A) sOiall not 
cause ttke separation or reduction in grade of 
any other employee.

States Code, relating to special authority to 
place positions at aS-16, GS-17, and OS-18 
of the General Schedule, are hereby repealed.

^Jotwithstanding the provisions of any law 
(other than section 5108 of such title 5), the 
authority granted to an agency (within the 
meaning of section 5102(a) (1) of such title 
5) under any such provisions to place one 
or more positions in GS-16, GS-17, or GS-18 
of the General Schedule, Is hereby terml-

XC) Subsection (a) of section 5108 of title 
5, United States Code, is amended to read as 
follows: “The Director of the Office of Per
sonnel Management may establish, and from 
time to time revise, the maximum numbers 
of positions (not to exceed an aggregate of 

) which may at any one time be placed
in—(1) GS-16, GS-17, and GS-18 of the Gen
eral Schedule; and

(ii) the Senior Executive Service, in ac
cordance with section 3133 of title 5, United 
States Code (as added by this Act).
A position may be placed in GS-16, GS-17, 
or GS-18 of the General SchediUe, only by 
action of the Director of the Office of Person
nel Management.

(2) (A) Notwithstanding the provisions of 
any other provision of law (other than sec
tion 3104 of title 5, United States Code), the 
authority granted to an agency (within the 
meaning of section 5102(a) (1) of such title 
5) to establish scientific or professional po
sitions outside of the General Schedule Is 
hereby terminated.

(B) Section 3104 of title 5, United States 
Code, is amended by striking out subsec
tions (a) and (b) and inserting  ̂in lieu 
thereof the following:
 ̂ “ (a) (1) The Director of the Office of Per
sonnel Management may establish, and from 
time to time revise, the maximum number 
of scientific or professional positions (not 
to exceed ) for carrying out research 
and development functions wblch require

of P e r s o n n e l  Management shall detem^ne 
the number and classification of 
level positions in existence in the 
branch on such date of enactment, and shall 
publish such determination in the Federal 
Register. Effective beginning on the date of 
such publication, the number of executive 
level positions within the executive branch 
may not exceed the number published under 
this subsection.

“ (2) For the purpose of this subsection, 
'executive level position* means—

“ (A) any office or position in the civil 
service the rate of pay for which is equal to 
or greater than the rate of basic pay payable 
for positions under section 5316 of this title, 
or

“ (B) any such office or position the rate 
of pay for which may be fixed by administra
tive action at a rate equal to or greater than 
the rate of basic pay payable for positions 
under section 5316 of this title; 
except that such position does not include 
any Senior Executive Service position, as de
fined In section 3132(a) of this title.” .

(2) The President shall transmit to Con
gress by January 1, 1980, a plan for authoriz
ing executive level positions In the executive 
branch which shall Include the maxfinum 
number of executive level positions necessary 
by level and a justification for the positions.

CRITERIA FOR EXCEPTED POSTTIONS
Sec. 415. (a) Section 3302 of title 5, United 

States Code, Is amended to read as follows: 
“ § 3302. Competitive service; rules 

“The President may prescribe rul^ gov
erning the competitive service. The rules shall 
provide, as nearly as conditions of good ad
ministration warrant, for necessary excep
tions from the provisions of sections 2051, 
8304(a), 3321, 7152, 7163, 7321, and 7322 ol 
this title. Each officer and Individual em
ployed In an agency to which the rules apply 
shall aid in carrying out the mles.” .

(b) Subchapter I of chapter 33 of title 5,
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United States Code, is amended by inserting 
after section 3302 the following new section: 
“ § 3302a. Positions excepted from the com

petitive service 
“ (a) The President may, by regulation, ex

cept any position from the competitive serv
ice if he determines that—

"(1) the duties of such position—
“ (A) require significant involvement in the 

advocacy of Presidential administration pro
grams and support of their controversial as
pects,

“ (B) require significant participation in 
the determination of major policies of suc(h 
administration, or

“ (C) principally involve serving as a per
sonal assistant to or advisor of a Presidential 
appointee, or serving in a confidential rela
tionship directly under such a personal as
sistant or advisor; or 

“ (2) it would be impracticable to apply 
competitive examination procedures in the 
filling of such position because of—

“ (A) national security, -  
**(B) statutory or other significant require

ments establishing special employment con
ditions,

“ (C) the unusual nature of the duties ol 
such position,

“ (D) duration and^frequency of service, 
“ (E) work location, or 

. “ (P) inadequate nimiber of applicants.”.
(c) The table of sections for c(hapter 33 

of title 5, United States Code, is amended by 
inserting after the. item relating to section 
3302 the following new item:
“3302a. Positions exempted from the competi

tive service.”.
EFFECTIVE DATE

S e c . 4 1 6 .  T h e  p r o v i s i o n s  o f  t h i s  t i t l e  s h a l l  
t a k e  e f f e c t  9  m o n t h s  a f t e r  t h e  d a t e  o f  t h e  
e n a c t m e n t  o f  t l i l s  t i t l e  w itO i t h e  e x c e p t i o n  o f

ice the administration should have the 
authority to put a political appointee in 
that position. This is a tremendous de
parture from the existing system and one

• that I think strikes at the very heart of 
the viability of this bill. If in fact the 
civil service system has been designed to 
prevent the politicization of the system, 
it is in this title IV that we have opened 
it up to said politicization.

Mr. Chairman, i  am offering a substi
tute to title IV, the title creating the new 
Senior Executive Service.

First, I want to emphasize that under 
tay substitute, the key features and pur
poses of the proposed Senior Executive 
Service would not be changed. It retains 
the pay and performance evaluation pro
visions of the committee bill^ Tlie main 
concepts—pay for performance, mobility 
among agencies, flexibility in assign
ments, and management accountabil
ity—^would remain.

It covers the same levels a^ the com
mittee bill, GS-16 throiigh executive 
level IV supervisory and managerial 
positions.

Basically, my substitute does two 
things: First, it stipulates that the Senior 
Executive Service would consist only of 
career employees; and second, it puts 
into law the standards now used to ex
cept a position from the career competi
tive service— f̂or example, advocacy of 
administration programs, confidential 
assistant, national security.

My objection to the proposal under the 
bill is that the tŝ pe o f appointment— 
competitive or excepted— ĥas no bea i^ g

(c) the unusual nature of the duties of 
such position,

(d) duration and frequency of service,
(e) work location, or
(f) inadequate number of applicants.
My substitute would place these 

standards in the law; the effect would 
be the same as the current practice. The 
difference is that Congress would be. 
providing clear direction and controls 
over which positions are political and 
which are career.

I believe my amendment goes to the 
heart of civil service ‘ ‘reform,” a popular 
slogan that could be dangerously per
verted under this bill. Politicizing the 
bureaucracy is not reform, in my view. 
*There is a place for political appoint
ments in the top layers of Government. 
But this bill leaves to& many loopholes.

It was not that long ago that we saw 
politicial manipulation ripple throu'gh- 
out the bureaucracy 4mder the guise of 
“ getting control o f the government,” 
The taxpayer wants to know that Fed
eral laws and programs are administered 
impartially, that decisions are made on 
pr^ciple, not politics. This is my goal, 
and I believe this amendment would _ 
accomplish that.* I hope my colleagues 
will support it.

The CHAIRMAN. The time of the 
gentleman from Virginia has expired.

(By imanimous consent, Mr. Harris 
was allowed to proceed for 2 additional 
minutes.)

Mr. HARRIS. Mr.- Chairnuan, what 
we do if we dp not adopt this substitute 
is open up a system where aU top m an-
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section 413, regarding conversion procedures, 
which shall take effect limnedlately upon 
enactment.Page 2, revise the table of sections ac
cordingly.

Mr. HARRIS (during the reading). 
Mr. Chairman, this is a complicated 
amendment, but I ask unanimous con
sent that we consider the amendment as 
read and that it be printed in the 
Record.

The CHAIRMAN. Is there objection to 
the requ’est of the gentleman from 
Virginia?

There was no objection.
(Mr. HARRIS asked and was given 

permission to revise and extend his 
remarks.)

. Mr. HARRIS. Mr. Chairman, this 
amendment appears to be fairly lengthy 
because it is a rewriting of Title IV with 
one purpose in mind, and that purpose 
is to contain in Title IV all of those 
items that the administration and the 
committee in fact say that they need for 
Senior Executive {Service, with the ex
ception that we make sure that the 
Senior Executive Service is limited to 
career employees and does not contain 
political appointees.

Mr. Chairman, I think that we should 
' recognize that we are dealing here with 

a relatively small group of top manage
ment officials, about 9,200. What the biU 
purports to do is set up a system that 
would permit the appointment of, the 
transfer of, and the removal of such 
officials.

We have been told that as an impor
tant element of this in any one of these 
positions of the Senior Executive Serv-

on the resp o n s ib ilit ie s  of the job. A g^ cy  
heads who are political appointees, des
ignate which positions are career aiMl 
which are political. The biU l^ ŝ n ^ e r t -  
cal limits on the number o f  p o li t i^  hir 
ings, but these numbers are ^ b it ra ^ . 
They have no relationship to the duties
of the position. . . .

I believe that some positions can l^ it -  
imately be filled by political appointees, 
particularly those high-level Jobs re- 
auiring advocacy or development ad
ministration policies. But many pi^ itio^  
should be filled by persons competitively 
hired, such as the head of a division han^ 
dling tax returns, grants,- or contracts.

My substitute is similar to cuirent 
practice which is governed by regulation. 
Currently, under the Civil Service ^ m -  
mission rules if a position meets certom 
standards, it can be excepted from the 
competitive service. Those standards 
provide that the President may except 
certain pK>sitions If he determines that—

(1) the duties of the position—
(a) requires significant involvement in the 

advocacy of Presidential administration pro
grams; .(b) require significant participation in the 
determination of major policies of such ad
ministration, or

(c) principally involve serving as a per
sonal assistant to or advisor of a Presidential 
appointee, or serving in a confidential rela
tionship directly under such personal assist
ant or advlisor; or

(2) it would be impractical to apply a com
petitive staffing process in the filling of such 
position because of—

(a) national security,
(b) statutory or other significant require

ments establis^ng special employment con
ditions.

agement jobs could by ^ .eA d ea m id e- 
clslon be flUed by poUtlcal 
It means that anyone e n t e i ^  ^  ^ e  
senior executive service where l » y  in 
creases are not automatic under the 
theories of this biU would be in w m - 
petitlon with poUtical a p i^ t e e s  with 
respect to such merit pay. W e'would be 
setting, up a system diametrically op
posed to the current system. ,

We are throwing out Tsdth this bill one 
of the concepte, one of the u n d ^ l ^ g  
principles of the civil service plan that 
we have developed over the last 80 or 
90 years. We should not do this casuauy.

I urge my colleagues to adopt this 
substitute so we can give the 
tlon the new vitality, the flexibility that 
they want, the mobility that they want, 
but not allolv them to mix up political 
appointees and civil service merit em
ployees in the same positions. I f  we do, 
I predict we win rue the day we do this 
probably as much as we rue the day we 
accepted the Postal Reform Act a few
years ago. , . . . .

Mr. Chairman, I urge we adopt this
amendment.

IVIr. DERWINSKI. Mr. Chairman, I 
rise in opposition to the amendment.

(Mr. DERWINSKI asked and was 
given permission to revise and extend
his remarks.) ^  . t

Mr. DERWINSKI. Mr. Chairman, I 
would like to point out that I consider 
the facts of life in a Government as 
huge as ours, lihat any President has to 
have a few people in office that are 
politically loyalists and share the philos
ophy of the administration.

We cannot have a President come into
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Office and have a totally neuter Feder^ 
civil service. That is really the philos
ophy behind the argument of the gentle
man from Virginia (Mr. Harris).

But the facts of life are th^e: That 
these new Senior Executive Service peo
ple will be the troubleshooters, the 
management experts, and the key people 
who keep Government workings It 
stands to reason some outside expertise 
and some new blood—b. transfusion, if 
you will—will be needed.

It also stands to reason that when 
they draw some assignments in areas 
where there might be some controversial 
administration programs* there be a cer- 
t ^  commonsense factor relating to 

' political loyalties. If anyone thinks we 
can run a government as large as ours 
and not have at least a handful of peo
ple with honest-lo-goodness political 
loyalties, then they have 'their heads 
buried in the sand.

BasicaJly, we provide the procedure 
whereby only 10 percent o f these people 
will come in without competitive exami
nations, and the real concept of it is 
that at least those civil servants who are 
excellent administrators and who will 
voluntarily accept these assignments 
will not as such then be subject to politi
cal label if the next administration then 
comes in and inherits the program.

This amendment was thoroughly de
bated in committee. It was subjected to 

. real good, sharp, clean debate. The 
poUtical facts of life are that the mix 
we envision is necessary for the proper 
functioning Of Government and the re-

- Mrs. SPELLMAN. Mr. Chairman, I 
move to strike the requisite^ niunber of 
words, and I rise in support of the 
amendment.

(Mrs. SPELLMAN jasked and was giv
en permission to revise and extend her 
remarks.)

Mrs. SPELLMAN. Mr. Chairman, I  am 
really surprised, after _all these months 
of discussions concerning this bill,, to 
hear anyone still saying only 10 percent 
of the Senior Executive Service wiU be 
political. That is not factual. The fact is 
100 percent may be political appointees. 
Ten percent need not be qualified.

We can take our uncles who are carry
ing the trash today and make them part 
of the Senior Executive Service in that 
10 percent. The other 90 percent is re
quired to be qualified. Nevertheless all 
100 percent could conceivably be political. 
That is quite different, and we should 
understand that.

I  know that there was an amendment 
in the committee which our gbod col
league, the gentleman from New York, 
offered, limiting political appointees to 
no more than 25 percent in each agency 
but it did not pass the Senate. Since it did 
not, we cannot be sure it will survive in 
conference. As the bill came^to us from 
the administration, it provided for a 100- 
percent political possibility— 9,200 em
ployees.

But what concerns me about this sec
tion is that this could very well-be the 
beginning of the end of the separation 
of powers between the various branches 
of Crovemment.

concentration: o f authority in the Direc
tor of the Office o f Personnel Manage
ment, is the danger of the politicization 
of the Career Executive Service posed by 
title IV.

The gentleman from Virginia’s substi
tute would alleviate this concern, a con
cern, I might add, which is shared by a 
number of the Members bf this body, by 
insuring that only career executives 
would be appointed to positions within 
the SES,

Why is this necessary?
Title IV would give to Presidential ap

pointees absolute power to significantly 
reduce the responsibilities and pay of ca
reer executives, including reassignment 
to an unwanted location, without any 
stated reasons or possibility' of review by 
an impartial body. There is no r e s t i^ t  
agaipst ill-considered and arbitrary ac
tion. But perhaps even more important, 
this power in the hands of Presidential 
appointees will have the effect of deny
ing to the American people the kind of 
responsible' sharp criticism from career 
executives that over the years has been 
essential to both determining iind serv
ing the public interest when proposed 
policies, programs, and priorities are 
being debated within the agencies.

The Presidential appointees who would 
exercise this new power are for the most 
part exceptionally able and highly dedi
cated to the national ^terest. They con
stitute for our democratic process the 
vital link between'the decisions of the 
electorate in choosing a President and 
the overall direction and management of
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sponse o f the bureaucracy to the Presi
dent o f the United States.

Mr. Chairman, I  as a Republican, 
strongly urge we reject this amendment 
and give the present President an op- 
t>ortunity to mix with the career civil 
servants an occasional political loyalist 
to do a tough job in. a tough situation.

Mr. UDALIi. Mr. Chairman, will the 
. gentleman yield? ' ' ,

Mr. DERWINSKI. I yield to the gen
tleman from  Arizona.

Mr TJDAUli. Mr. Chairman, the gen
tleman from Illinois (Mr. DERW iNSia) 
has stated the case against the amend
ment very accurately, and I associate my
self with his remarks.

Tfhe heart of this bill is the career 
senior executive civil sei^ant. The gen
tleman from Virginia (Mr. H a r r is )  very 
ylgotrously represents the feelings of 
many of his constituents on this subjwt.

debated this amendment thorough
ly, and it was a  major amendment ot- 
fered in .committee. The vote for me 
amendment was 2, and the votes 
against it were 21.

The present bill for the first time would 
limit poUtical appointm^ts to not more 
than 10 percent of the total pfositions to 
the e x ^ t iv e  service,'and this would 

\ the first time that such a limit existed. 
So we ttre not turning it all 
we are saytog 90 percent would be c a r w  
and 10 percent would be people who 
could be bron«Sit In fWm the outside.

Chairraani it would be a .very t e i -  
gerous blow to this legislatton and, tt 
would’ drasticsffly harm it If Jihis 
ment were adopted. I, therefore; urgeite 
def«a«.

Let ua coxiBider what would h a p ^ n u  
a President were to call on each *
20 very weU qualified people w h ^  he 
w ou ld  then appoint. T^en each ttoe  w

S r w Z d \ T w ? n r m f p r t i ^ ^ ^ ^
urge, “ for you to reconsider your-decision

tary of Agriculture was quoted m  say^g 
thtrt some of the Members of Congrras 
might find that, if
line behind the President, that theJx ^  
litical appointees will be ^
hanov t o ^  that the Preddent hastened 
to deny that he would do that, and I ^  
also happy to say that the Secreta^ of

words- B u t somewhere in the future
be a President who would 

believe in doing just that, or a 
of Agriculture, or whatever, who would 
feel that this woiild be the way to con
duct the business of the Government.

so  I w a ^ c o l l e a g u e s  that we reafly 
ought to  take a long, hard look at this

^^^iS^re is no reason why we cannot have 
reaUy good qualified P«>Pl® c a r r j ^  out 
the busings o f the Ctovemment without 
creating a  spoils system which we might 
som ^ay regret.

Mr: an-MAN. Mr. Chairman, I move 
to s t ^ e  the re q i^ te  number of words.

Mr. Chairman, I rise in 
gentleman from V ir ^ ia 's  substitute to

oitoion, the most w on i^m e 
tepect o f this legislation, next to the over

tvn» B,s«icles But is a plain fact that 
Lany such ai«>ototees^k

ceptto^  of problems and a lterative  so
lutions are often cloudy, if 
the pressures and problem&daily t « t  toe 
poUtical-career relatiwishiiw, it is im
portant for the pubUc interest tlmt poW - 
ical appointees not h p e  
power over career executaves: POwer that 
could be used intemperately, or to satisfy 
a special interest, or to Provi**® a scape
goat for a poor dedsion made at 
level. And we should have no doubt that 
when Presid«itial ^«>ointees have this 
power, even the vast majority who are 
well Intentioned and competent wiU be 
subjected to pressure from  many sides, 
often IrrBsifitable, to use the POwer te 
serve special interests rather than the 
public interest.

Career executives represent an i n ^ r -  
tant national resource which the 
eral Government develops at conader- 
able cost; their central commitment is to
nonpartisan professional advice and the
impartial administration o f  the laTO, and 
both would be ̂  jeopardized by such a 
grant o f authority.

The argument is made that th isu n - 
restricted powra: to reassign and^redi^  
pay and rraiXMisibilities is- n ee< ^  for 
management flej^iUty and is no c h a ^ e  
from the present. But no evidrace ha^ 
been provided' as to the widespread 
existwice o f real and important prob
lems that this eitracHTdinary grant of 
power would soHm. Further, it is specious 
reasoning taacgue that^the:unrestoc^  
authority to reassign exists now and that
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there is no change. Title IV would com- 

,bine five separate grades—G&-16, 17, 
and 18, and executive levels V and IV— 
into one Senior Executive Service with
out grades. Under existing law the 
Presidential appointee’s absolute power 
applies only to reassignments from one 
position to another in the same grade 
and rank. This is completely different 
from authority to reassign to any job 
within the proposed Senior Executive 
Service. For example, unrelated to per
formance and simply to put someone 
else in the job who is more to his per
sonal liking, the proposed unlimited 
power would permit a Presidential ap
pointee to reassign a career executive 
from a position o f  Bureau Director in 
Headquarters now at level V or GS-18 
to the position of Deputy Regional Direc
tor now at GS-16 and located some hun
dreds or thousands of mUes from 
Washington. At the same time, the 
Presidential appointee could reduce the 
annual pay of the career executive by up 
to $8,000.

Advocates for this grant of power 
argue that top executives in large cor
porations have It, and so should Presi- 
dei^tial appointees in order to encourage 
responsiveness. But the analogy is mean
ingless because no corporation could be 
successful if it lost its top three levels 
of executives every 2 to 4 years as the 
Federal agencies lose their Presidential 
appointees. This imderscores the need 
for professionalism, objectivity, compe
tence, and continuity of career execu- 
W to^assure reasonable stability in the

Mr. SOLARZ. Mr. Chairman, I will be 
briej. This is a technical amendment. I 
think it has the support of the majority 
and minority managers of the bill. The 
legislation before us provides that at 
any given time at least 70 percent of the 
people in the Senior Executive Service 
have to serve 5 years in the Federal Gov
ernment before being appointed to that 
position.

This amendment would provide in
stead that at any ^iven time 70 percent 
of the people in the Senior Executive 
Service had to have served for 5 years 
in the Federal Government, period.

Mr. UDAIiL. Mr. Chairman, will the 
gentleman yield?

Mr. SOLARZ. I yield to the gentleman 
from Arizona.

Mr. UDALL. Mr. Chairman, this cleans 
up and clarifies what we were trying to 
do in committee, and moves a little bit 
in the direction of the concerns of the 
gentleman from Virginia (Mr. Harris) .
I think it is a good amendment.

The CHAIRMAN. The question is on 
the amendment offered by the gentleman 
from New York (Mr. Solarz) .

The amendment was agreed to.
AM EN D M E N T OFFERED B Y  M R. STEERS

Mr. STEERS. Mr. Chairman, I offer an 
amendment.

The Clerk read as follows:
Amendment offered by Mr. Steers: Page 

262, strike out Une 16 and all that follows 
down through line 6 on page 263 and insert 
in lieu thereof the following: '  »'

(3) The amendments made by sections 401 
through 413 o f this title shall cease to have

up the system. We are trying to attract 
into it the permanent career people, and 
we are telling them to cut their moor
ings, leave all they have and join this 
exciting new innovative service, and the. 
whole thing is going to go down the 
drgjn in 2 years.

It will take at least 4 or 5 years to 
give this a fair trial. We went along in 
committee with a somewhat similar 
amendment offered by Mrs. Spellman. 
This, in my judgment, destroys it. There 
would be no chance of getting the kind 
of people we want in the Senior Execu
tive Service if it is a 2-year trial. It 
would hardly be on the way.

The CHAIRMAN. The question is on 
the amendment offered by the gentle
man from Maryland (Mr. Steers).

The amendment was rejected.
a m e n d m e n t  o f f e r e d  b y  M R . COLLINS OF TEXAS

Mr. COLLINS of Texas. Mr. Chair
man, I offer an amendment.

The Clerk read as follows:
Amendment, offered by_Mr. C o l l i n s  of 

Texas: On page 258, line 7: strike out 10,920 
and insert in lieu thereof “10,780”.

On page 258, line 13: strike out “Manage
ment” and insert in lieu thereof the follow
ing: “Management, except that the Director 
of the Federal Biireau of Investigation, with
out regard to any other provision of this 
section, may place a total of 440 positions 
in the Federal Bureau of Investigation in 
GS-16,- GS-17 and GS-18.”

Mr. COLLINS of Texas. Mr. Chairman, 
I submit this amendment with Mr. L e -  
viTAS o f Georgia and Mr. V olkmer  of 
Missouri.
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operations of Federal agencies.
Presidential appointees in the agencies 

occupy their positions for relatively 
short i>eriods, and in their eagerness to 
exercise leadership by making changes 
in policies and operatipns, many often 
are impatient with career executives who 
disagree with them by identifying weak 
or undesirable elements in their ideas. 
They ^lave a tendency, particularly in 
the first year or two of a new adminis
tration, to characterize such disagree
ment, or even questions, as evidence of 
unresponsiveness. The proposed new 
power for presidential appointees would 
send a clear signal to many career ex
ecutives that if they do not want to be 
shipped out, they should not question or 
disagree with the views of their bosses. 
We would substitute a new generation 
o f “ agreeable” career executives for the 
constructively critical ŝ nd politically 
neutral professionals who now serve 
this Nation well. A new quietness at the 
crucial point where political and career 
appointees should debate proposed poli
cies, programs, and procedures would 
serve the Nation badly.

For these reasons, Mr. Chairman, I 
urge my colleagues to adopt the gentle
man’s substitute.

The CHAIRMAN. The question is on 
the amendment offered by the gentleman 
from Virginia (Mr. Harris).

The amendment was rejected.
AM EN D M EN T OFFERED BY M R. SOLARZ

Mr. SOLARZ. Mr. Chairman, I offer 
an amendment.

The Clerk read as follows:
Amendment offered by Mr. S o l a r z :  Page 

223, line 23, strike the words ‘‘before ap
pointment to such positions**.

eifect on or after the QOtli day of continuous 
session of Congress following the date on 
which the second annual report Is trans
mitted to the Congress under paragraph (2) 
unless both Houses of the Congress have 
adopted a concurrent resolution which states 
in substance that the Congress favors the 
continuation of the Senior Executive Service.

Mr. STEERS (during the reading). 
Mr. Chairman, I ask unanimous consent 
that further reading of the amendment 
be dispensed with, and that it be printed 
in the Record.

The CHAIRMAN. Is there objection to 
the request of the gentleman from Mary
land?

There was no objection.
Mr. STEERS. Mr. Chairman, what this 

amendment does is terminate sections 
relating to the Senior Executive Service 
at the end of 2 years. Notice that at pres
ent the bill provides that the Senior Ex
ecutive Service and the rest of the bill 
will be extended unless terminated. What 
this amendment would do is terminate 
unless extended.

I would like to point out to those Mem
bers present that this is an example of 
sunset legislation which many of us have 
at least given lip service to. Here is a 
chance to vote for it. Of course, we can 
always reconsider the matter, but this 
amendment will require us to reconsider 
the Senior Executive Seryice; it will give 
us the opportunity to put it out of exist
ence.

I, of course, feel it should be put out of 
existence as soon as possible.

-  Mr. UDALL. Mr. Chairman, I rise in 
opposition to the amendment.

This would be a disaster to the Senior 
Executive Service concept. It is going 
to take about a year to 15 months to set

By reason of its tmique responsibil
ities, the FBI has historicaUy been af
forded a measure of exemption from 
overview of the clvU Service XZJommis- 
sioh regarding personnel policies and au
thorizations. At present the FBI and all 
positions tfierein are in the excepted 
service (title 28 U.S.C. 536) and the Di
rector is authorized to place up to 140 
positions in the Bureau into grades G S- 
16, GS-17 and GS-IS (title 18 U.S.C.

' 5108 c2 ). Further, it has been the policy 
o f the Department o f Justice that the 
Director have complete latitude in man- 
a<ging the personnel policies and func
tions of the Bureau below the rank of 
Assistant Director, subject only to post
audit and correction by the Assistant At
torney General for Administration (title 
28 CFR X, 0.137).

The effect of the FBI’s excepted status 
is to remove it from the purview of the 
Civil Service Commission in such areas 
as recruitment, qualification standards, 
promotional, requirements, internal 
placement, ciareer and career-conditional 
employment, and temporary assign
ments. The authorization afforded to the 
Director to manage the executive man
power of the FBI, its supergrade employ
ees, is central to this degree of inde
pendence. It insures that the FBI may 
respond in a prompt, flexible, and luifet- 
tered manner to the investigative prior
ities provided it by the Attorney General 
without need to obtain concurrence of 
other'agencies or authorities.

Given the demanding, sensitive, and 
unique responsibilities of the FBI, par
ticularly its role as the primary investi
gative arm of the Department of Justice, 
there is ample rationale for providing it
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as grea4 & degree  ̂ insuDsction with re
gard to its peiseimel function as is prac
tical; This c(»£slderation i  ̂ most impor- 
tant'when consideration is afforded the 
role o f the FBI as the Department of 
Justice’s primary invisstigative arm for 
78 public integrity violations of the crim
inal statutes of the United States.

Since these violations, by definition, 
involve misconduct on the part of o f
ficials of the U.S. Government the most 
prudent course for the future would ap
pear to be to insure that the 'FBI is not 
dependent upon other agencies in such 
important matters as executive staffing 
levels. To do otherwise detracts from the 
ability of the Attorney General to fully 
utilize the investigative capabilities of 
the FBI in a manner he believes best 
serves tile interests of the United States.

This amendment is fair and consist
ent. It pla<;e& the FBI on the same basis 
as the CIA, the National Security Agen
cy, Defeijse Intelligence, and the GAO. 
For our national security, I ask your full 
support for the FBI amendment;

Mr. UOAUj. Mir. Chairman, I rise in 
oppositioii tathe amendment.

Mr. Chairman, the FBI is a good or-, 
ganl^tton, a  good professional organiz
ation, and it has been beleaguered in 
recent years. I know many Members 
have been- concerned about it and many 
people have been lobbied by the FBI and 
their friends on these amendments.

I  was determined today in this debate 
that nobody was going to have any legi
timate gromid to complain that the FBI 
had not been given everything they were

Then- the rnext ag^ioy woul3. come: in, 
NXEC; the Smithsonian, o r  the Labor De
partments and they all want theiir 
own little pools;

Today about 80 percent of the super
grade positions are outside the pool and 
the pool is really a joke because ̂ under 
existing law" we- give special exemptions 
to the FBI. to the GAO, the Library of 
Congress, the Secretary of Defense, the 
Immigration Service, NASA, Bureau of 
Prisons, Railroad Retirement, OSHA, the 
Law Enforcement Administration, the 
Tax Court, IRS, EEOC, they aU have 
their own little supergrade pool.

So the bill before us would abolish all 
of them and we would just have one gov- 
emmentwide pool. Each one of the agen
cies will come in, and they will say here 
IS what we need. Then tiie Office of Per
sonnel Management will evaluate the 
need.

But now, in this amendment, it is pro
posed that we give the FBI a special pool 
o f 140 supergrades, and as of now, they 
will be the only agency in the whole b£& 
that has been separately singled out, 
and the Members will say why single the 
FBI out, why not the defense agencies, 
the Defense Department and everybody 
else? They will all be in one'separate 
pool, but the FBI will be treated 
separately.

So, I repeat, if we accept this amend
ment^ I guarantee that before the eve
ning is out, I think that every one of 
you will be on your feet trying to single 
another agency out because there is- not 
a Member in the whole House who does
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ber o f the subc<»mnittee that also has 
jurifldietiim M d  oversight'of this agency, 
^ d -  also as one who has-been involved' 
to law e^ rcem en t, I have a great feel- 
mg for this agency. I realize that this 
agency must remain independent.

I must disagree with the gentleman 
from Arizona in t^at respect, and, in my 
opinion, if  this amendment is not 
adopted, there will be a backing away 
from the independence o f the FBI a,nd 
thus cause harm to the criminal law en
forcement in our Federal Government. I 
say that because the FBI is the one that 
toves^tigates all o f the other agencies of 
the PMeral Government such as we have 
right now going on with the GSA.

It is the one agency that investigates 
the wrongdoings in the Federal Govern
ment, the white-collar crimes. I f  such 
a thing would occur, let us say, within 
the Civil Service CcHnmission itself, then 
it woidd be investigated by the FBI. So, 
in my opiBion, this could jeopardize that 
agency.

Mr. UDAiL. Mr. Chairman, wiU the 
gentleman yield?

Mr. VOLKMER Yes, I yield to the gen- 
tleman from Arizona.

Mr. UDALL. Mr. Chairman, I agree 
with everything that the gentleman is 
saying about the special role o f the FBI. 
It is a good, honest agency, and I wtU 
praise it and I will defend it, but why, 
can the gentieman give me one reason 
why this agency out of aU o f the other 
agencies, not even the defense depart
ments, not OSHA, not NASA, should 
have its own separate pool o f super
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entitled to and had been given aU the 
exemptions they needed to perform their 
mission.

This morning I  accepted an amend
ment that gave the FBI,^ thought, every
thing they could ask for within reason. 
The FBI has been totally exempted from 
the Senior Executive Service and they 
have been given a total exemption from 
title VI, which had concerned them about' 
demonstration practices and experimen
tal efforts. We gave the President au
thority to exempt them from the stand
ard personnel practices and standard 
provisions of the Personnel Act, and the 
President will exercise that.

We gave them the special authdrity 
this morning, in an amendment I agreed 
to, to let the President set up their own 
whistle-blower system so that appeals 
would not be to thCvOutside but to the 
Attorney General.

Now they want it all. I do not think 
they are entitled to this amendment.

What are we talking about here? We 
are talking about supergrades. One of the 
worst things that has happened in the 
laist few years is the end runs around the 
supergrade pool. The idea was to have 
one supergrade pool for all Government, 
and when an agency completes its mis
sion and may not need all the super
grades it had, then those executives 
would transfer to another agency. Or an 
agency may need an increase. They could 
move them around. But what has hap-, 
pened is this. If we were dealing, for in
stance, with the Park Service, we would 
say to them that notwithstanding the 
pool they get 140 supergrades in this 
servlcehere.

not have his own special agency and who 
thinks they ought to have their own pool, 
forever and ever, world without end, 
amen.

So, if we are going to do this and get 
this problem settled, then let us do it 
right, and let us not start eroding it with 
the FBI. let us start out with a super
grade Government-wide overaH pool, 
and with aU of the agencies and their 
supergrades treated alike.

We have done that in this bill. I 
peat, let us start with a good supergrade 
proposal. But, if we start out by singling 
out one particular department, and get 
that chain in the door, then we will not 

^be able to stop the flood.
Mr. VOLKMER. Mr. CJhairman, I rise 

in support of the amendment offered by 
the gentleman from Texas (Mr. 
C ollin s) .

(Mr. VOLKMER asked and was given 
permission to revise and extend his 
remarks.)

Mr. VOLKMER. Mr. Chairman and 
members of the committee, I do not plan 
to take the full 5 minutes in support of 
this amendment, however, £us one who 
has tried to keep up with this legisla
tion because of its known importance to 
this Nation and make it possible to re
store public confidence in ofor National 
Govemment, aiid the operation of that 
Government by the separate individuaJs 
in it, and also to get better and still 
better operations through our public em
ployees, and our Federal Government, as 
I say, I have tried to keep up with it, 
and specifically in this one area, and I 
have done so because I  have been a mem-

grades? Why should this one agency be 
treated differently?

Mr VOLKMER. That is because they 
are the agency that does the in v ^ ig a t- 
ing of wrongdoings within the Federal
Gtovemment.

Mr. UDAIiL. But what does the num
ber of supergrades in that agency have 
to do with its ability to investigate
wrongdoings?

Mr VOLKMER. So that it will not de- 
pend ’on any other agency which it may 
have to Investigate, Including the Cm l 
Service Commission.

I had been informed, and ^  a result 
of what happened this morning, I  had 
discussed this matter with the man on 
the staff o f the gentleman from  ArlzoM, 
the man sitting next to him during the 
debate on that substitute, becai^e I w ^  
concerned specifically about this point.

It was my understanding this morn
ing when it was first brought up it in
cluded this provision. It was not until 
after that was all done that I determined 
that it did not, and I was greatly upset
£0DOUtit.

I  had discussed it with oui* Attorney 
General. He is greatly upset about it, 
about the fact that this is not included.
■ I discussed it today with him. I have 
also been infonned by another source, 
which I feel to be very reliable, that 
the Chairman of the C i^  Service Com
mission has no objection to this amend
ment.

Mr. FORD of Michigan. Mr. Chairman, 
win the gentleman yield?

Mr. VOLKMER. I  yield to the gentle
man from Michigan.
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Mr. FORD of Michigan. Mr. Che^rman^

I just came back on the floor. I  am 
shocked.

Is the gentleman saying that Attor
ney General GriflOn Bell discussed with 
him amendments to the President’s civil 
service reform bill?

Mr. VOLKMER. I will emphatically 
say yes, y-e-s.

Mr. FORD of Michigan. Is the gentle
man saying that the Attorney General 
is lobbying amendments into this bill?

Mr. VOIiKMER. No, I am not saying 
that he is lobbying at all. I called him up. 
We discuss^ it among other things in 
which I am interested.
^Mr. FORD of Michigan. The gentleman 

said that he is upset about the contents 
of ttie amendment this hiorning?

Mr. VOLKMER. Yes, because this was 
not included. I thought it was.

I talked to the staff man of the gentle
man from Arizona. He is sitting right 
next to him. There w€^ a misunderstand
ing there because when the gentleman 
answered me, at my request—and I am 
not blaming him—there was a misunder
standing. When he spoke to me he said 
it was the same as in the bill. It was my 
understanding that it was the same as. 
in the present law.

Mr. UDALL. Mr. Chairman, will the 
gentlOTMin yield?

Mr. VOLKMER; I yield to the gentle-_ 
man from Arizona.

Mr. UDALL. Mr. Chairman, there was 
an obvious ^nisimderstanding. .

I  gave them everything they want, 
their Independence and their exemptions

Mr. UDALL. Mr. C oalm an, will the 
gentleman yield?

Mi*. GOLDWATER. I  yield to the 
gentleman from Arizona.

Mr. UDALL. Mr. Chairman, may I 
pose this question: What do I say and 
how is the gentleman going to vote when 
the gentleman from Oregon wants to 
give the Forest Service its pool of super
grades?

The gentleman from California con
tacted me last week. He is on the board 
of the Smithsonian, and they want their 
own pool. What am I going to say to the 
CIA when somebody from the Committee 
on Intelligence gets up tonight and says 
that they are a special agency and they 
want their own allocation?

Will the gentleman join me in voting 
for all those amendments, or does he 
think the FBI is a special agency and it 
alone has to have a carved-out pool of 
supergrades?

Mr. GOLDWATER. I would agree with 
the gentleman in saying that the FBI is 
unique in the mission which they are set 
up to do.

Mr. UDALL. Does the accomplishment 
of the mission o f the FBI depend on 
whether the President says they can get 
by with 135 supergrades or whether they 
have to have 140?

Why should this one agency alone, in 
the accomplishment of Its mission, be 
dependent on having this nimiber carved 
out for it, world without end, with no 
limit on it?

Mr. GOLDWATER. I would suggest 
my friend, the gentleman from Arizona,

As I understand the supporters of the 
amendment, they seem to feel that we are 
going to put 140 misfits into the FBI. 
That is not the case at all. All that is 
going to happen is that the FBI under 
this reformed structure will in fact re
quest the number of supergrade slots it 
wishes to have designated. They will be 
FBI agents, the agents in charge, for 
example, in the major cities, and we are 
not going to send a diet technician from 
Walter Reed Hospital to be the agent in 
charge of Phoenix, Ariz. He will be a 
career FBI law enforcement officer 
there. So the Members are reading into 
this a lot of things that are not there. 
But the point the gentleman from Ari
zona (Mr. UDAI.L) has made is one we 
should all follow. For example, our friend, 
the gentleman from Oregon, is going to 
take care of the Forest Service. Then 
there might be those Members who are 
interested in protecting the chief judge 
of the U.S. Tax Court. He has five super
grades. Why not let the chief judge 
rather than his pool handle that? Wliat 
about the Commodity Futures Trading 
Commission? That is one of our newest 
little bureaucracies. They have 20 super- 
grades. Why should they notbe excluded, 
and just have the farm interests? We <50 
on and on and on.

So I would suggest the point the geii- 
tleman from Arizona (Mr. Udall) is 
making is a sound one. What we have 
here is legitimate control o f total num
bers. The aUocation wiU be practical. The 
allocation will take into accoimt the ex
pertise needed in the departments, and in
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from the system. Wliat I cannot under
stand is of aU of these dozens of agen
cies in the Government, this one agency 
has to have supergrades when w e ^ e  
trying to set up a system under wnicn
no one has. , ^

Mr. VOLiKMER. It is so that it re
mains solely independent as a law en- 
forc«nent agency, as4t^5hould.

Mr. GOIJDWATER. Mr. Chairman, I 
move to strike the  ̂requisite number of 

^ ord s . and I rise in support of the 
am^idment. . ,  ̂ ^ "

I thJnk there is ample precedent here 
to exclude the FBI from this provision, 
>^peciaJly in the higher grades we are 
talking about.

The FBI has a very unique mission 
with respect to law enforcement These 
individuals are not just civil servants. 
Tliey are very specialized. They are very 
narrowly ^categorized. They require a 
viery i?pecial kind of training, and their 
mission is of the highest order. Certauaiy 
their responsibility and authority are 
Incyportant activities which we are de- 
p ^ d en t up<Mi, not only for our security, 
but also for hitemal vigilance.

Mr. Chatoaan, it just seeros to me that 
it mafe^ a  lot eommonsense i ^ t  if 
we are going, to continue the type of ot- 
ganization which we expect the FBI to 
be, that agency ̂ o u ld  have full control 
and authority over the type of pen^nnel 
whom they are gctog to be relying upon 
for life and death and the security of 
this country and'<5ertainly^or the inter
nal vigilance which we expect»^It Just 
seems to  me that this makes ^ lot of 
eommonsense. I think we o u ^ t  to siy)- 
. port the amendment.

that this agency's mission is of the high
est priority as far aŝ  national security, 
as far as internal vigilance, and as far 
as law enforcement is concerned. It is a 
prime and singular agency. It does noth
ing else but pursue that particular mis-

^^^r. UDALL. How is the accomplish
ment of that mission dependent upon 
the number of supergrades it has?'

Mr. GOIiDWATER. It depends on the 
quantity and the quality of personnel. 
I think that is that we are talking about 
here, and I think only ' t̂hose who have 
that rca^JOTisibility of directing the FBI 
and its people really know and tmder- 
stand what is needed in this area. I think 
it is going to be completely confusing if 
we interject another sector such as OPA 
into it. I urge support of the amendment.

Mr. rffiRWINSKI. Mr. Chairman, I 
move to strike the requisite number of 
words.

I have a feeling that this debate is 
getting totally out o l  control in the sense 
of otir all appreciiating precisely what the 
amendment does and precisely what 
classifications of positions are involved.

The gen^eman from Arizona (Mr. 
U d a l l )  h a s  properly ponted^ out that 
heretofore every committee, every s\^- 
committee, has played around like little 
crowh princes k n itt in g  people and 
sending then off as supergrades. As a 
result, all through Government in every 
approixriation and authorization bill we 
are cr^tting supergrades. Nobody Jbias a 
holdon  them—not even the President or 
the Oflace of Management and Budget— 
nobody. So v^hat we have got in ttiis  bfll 
is an attempt to pull them all together.

tne case ol the FBI we are going to Im ^  
the FBI in effect redesignate—and it is 
140 or even more, if they can justify it— 
and they are not going to be square pegs 
in round holes. They are going to be 
good, loyal law enforcement ofScers, and 
the fear that somehow the FBI is going 
to be directed or administered bŷ  a bimch 
of locomotive engineers, not all law en
forcement officers, just is not the case.

I appreciate the superconcem about 
the FBI. I do not want the F B t politi
cized. I do not want the FBI mishandled.
I do not want it criticized, but I think we 
have greatly exaggerated t h e . pre
sumed danger of the FBI in the argu
ments agalmt the po6iti<m the gentkman 
from Arizona (Mr. I ^ all) enunciated.

Mr. COUJNS oi Texas. Mr. Chairman, 
will the gentlanan yield?

Mr. DERW 1N S&  I yield to the gen
tleman from Texas.

Mr. COLLINS pf Texas. I  thank the 
gentleman for yielding.

On page 213, just for clarification, it 
has been said that only the FBI is c « i -  
cerned. On the top of page 213 it refers 
to the exclusion. It sets up the terms, 
definitions, and exclusions, and it says 
the Central m t^ g e n c e  Agency, the De
fense mtelHgence Agency, and the Na
tional Security Agency. They talk about 

. the security agencics.
Mr. UDALL. Mr. Chairman, will the 

gentleman yield to me?
lOr. DERWINSKL I  yield to the g e n -' 

tleman from Ari»ma.
Mr. UDALL. I thank the gratleman 

for yielding.
The gentleman fm oLTeam  (Mr, V ol- 

UNS) is mftking my precise pol^it. In  the
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bill as It came out of the committee we 
excluded the CIA. We said they are not 
even in the Senior Executive Service. 
This morning we did that for therPBI. 

' We gave them complete exclusion from 
the SES. We excluded them from titles 
I and II. We took them out of the 
whistle-blower, and the only thing left 
here is whether they are going to have 
carved out a specific niunber of super- 
grades that will go to the President, and 
the pool WiU get all they need. But they 
should hot be singled out forever to have 
an allocation. The thing the gentleman 
is talking about was taken care of in 
the amendment this morning. The FBI 
is the same as the CIA.

Mr. COLUNS of Texas. If the gentle- 
u(kn from Illinois would yield further to 
me, is the gentleman telling me in these 
categories they have no supergrades at 
all in any of-these agencies?

Mr. UDAIiL. Nobody would have an al
located permanent pool of supergrades 
imder this rule, and we are trying to 
hold that line.

Mr. DEIRWINSKI. What we are speak
ing of here is the Senior Executive Serv
ice. 7110 Senior Executive Service will 
not be running the FBI.

The CHAIRMAN. The question is on 
the amendment offered by the gentle
man from Texas (Mr. C ollins) .

The question was taken; and the 
Chairman announced that the noes 
appeared to have it.

Mr. COIjLINS of Texas. Mr. Chair
man, I demand a recorded vote, and 
pending that, I make the point of order

Coleman 
OoUIhb. Tez. 
Crane
ChiwnlwgT^ftm
Daniel, Dan
Daniel, R. W.
Dent
Devine
Doman
Dimcan, Tenn.
Edwards, Okla.
English
Fountain
Fowler
FrenzelGaydos
Gephardt
GilmanGinn
Goldwater
GradisonGudger
Guyer
Hall
Hammer- 

schmidt Harris ,
Harsha 
m iis  
Hubbard
Ichord
Johnson, Calif. Jones, N.C. 
Kelly ^

Abdnor 
Akaka 
Ambro 
Anderson, 

Calif. 
Anderson, ni. 
Andrews, N.C. Ashley 
Aspin 
AuCoin Baldus Baucus Beard. R .I .  Bedell 
B e i l e n s o n

Kindness
LagomarsliM
Leacli
Lederer
Lent
Levitas
U oytiU ^ S f. 
Uoyd, Tenn. 
Lott MoClory 
McDonald 
McEwen 
Madigan 
Marriott 
Martin 
Mathis 
Miller. Ohio 
Minish 
Mitchell, N.Y. 
Mollohan 
Montgomery ' 
Moore 
Mottl 
Murtha 
Myers, Gary 
Myers, John 
Neal 
O’Brien 
Quillen 
Regula 
Roberts 
Robinson 
Rooney 
Rose 

NOES—217 
Fisher 
Fithian Flippo 
Florio Foley V 
Ford. Mich. 
Ford, Tenn. 
Gammage Garcia Giaimo GlickmEin 
Goodling Gore 
G r a s s le y  
G r e e n

RunneUiRuppe
Satterfl^
Schulze
Shuster
Sikes
Skelton
Slack
Smith, IowaSnyder
Spellman

XJUman
VanDeerim
Vento
WalgrenWalker
Waxman

Weaver Wilflon, O. H.
Woifu Wllaon, Tex.
Whalen Winn
White Wirth
Whitehurst -Yates Whitley

ANSWERED “PRESENT”—!
Gonzalez
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NOT VOTING—90

Stanton 
Steers 
Steiger 
Symms 
Taylor 
Treen 
Tucker 
Vanik 
Volkmer 
Waggonner 
Walsh 
Wampler 
Watkins 
Wolff 
Wydler 
Wylie 
Yatron 
Young, Fla. 
Young, Mo. 
Zablocki

Mlkulski
Milford
Mineta
Moakley
Moorhead, Pa.
Murphy, m. -
Murphy, N.Y.
Murphy, Pa.
Myers, MichaelNatcherNedzi
N i c h o l s
N ix
N o la n
Nowak

Addabbo
Ammerman .
Armstrong '
Biaggi
Bingham ■
Boland
Bonker
Breaux
Brown, Mich.
Brown, Ohio
Burgener
Burke, Calif.
Burke, Fla.
Burleson. Tex.
Burton, Phillip
Byron
CavanaughChappell
Chisholm
Clawson, Del
Cochran
Cohen
Coilyers
Corcoran
Delaney
Dickinson
E c^ a rd t Emery 
Evans, Colo. 
Evans, IHl.

Fary
Fish
Flood
Flowers
Flynt
ForsytheFraserFrey
Fuqua
Gibbons
Hagedom
Hanley
Hansen
HarringtonHolt
Huckaby
Ireland
Jenkins
Johnson, Colo.
KastenKemp
Krueger
Latta
Lehman
Lujah
Mikva
Miller, Calif. 
MitcheU, Md. 
Moffett 
Mioorhead, 

Calif.

Moss
Pettis
Quie
Rangel
Richmond
Rincddo
Risejihoover
Rodino
Rousselot
Rudd
Ryan
Sarasin
ShipleySisk
Smith, Nebr.
St Germain
Stratton
Stump
Teague
Traxler
Tsongas
Vander Jagt
Whitten
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Wilson, Bob 
Wright
Yoimg, Alaska 
Young, Tex. 
Zeferettl

Messrs. BROOKS, STOKES, and 
ABDNOR changed their vote from “ aye” 
to “no.”  ^

So the amendment was rejected.
The result of the vote was announced 

as above recorded.
Mr. UPAT iT 1. Air. Chairm an. I  move to



that a quorum is not present.
The CHAIRMAN. Evidently a quo

rum is not present.
The Chair announces that pursuant 

to clause 2, rule X X m , he will vacate 
proceedings under the call when a 
quorum of the Committee of the Whole 
appears.

Members will record their presence 
by electronic device.

The call was taken by electronic de
vice.

QXTORI7M CALL VACATED

The CHAIRMAN. One hundred 
Members have appeared. A quorum of 
the Committee of the Whole is present. 
Pursuant to rule XXIH. clause 2, fur
ther proceedings under the call shall be 
considered as vacated. .

The Committee will resume its busi
ness.

RECORDED VOTE
The CHAIRMAN. The pending busi

ness is the demand of the gentleman 
from Texas (Mr. C o ll in s )  for a re- 

. corded vote.
A recorded vote was ordered.
The vote was taken by electromc de

vice, and there were—ayes 124, noes 217, 
answered “present” 1, not voting 90, as
follows:  ̂ ,[Roll No. 750]

AYES—124
Alexander Bafalis
Andrews, Barnard

N Dak. BaumanAnnunzio Beard. Tenn. garter
Annieeate Bowen CederoergBrinkley caausen.
AshbrookBadham BroyhlU Oleveiaiia

Benjamin 
Bennett 
BevUl Blanchard 
Blouin
M g '
Bonier 
Brademas 
Breckinridge 
Brodhead 
Brooks 
Brown, Calif. 
Burlison, Mo. 
Burton* John 
Caputo 
Camey 
Carr 
Clay 
Collins, HI. 
Conable 
Conte 
Corman 
Cornell 
Cornwell 
Cotter 
Coughlin 
D’Amours 

, Danielson 
Davis
de la Garza
Dellums
Derrick
Derwinskl
Dicks
Dlngell
Dodd
Downey
Drlnan
Duncan, Oreg.
Early
Edgar
Edwards. Ala. 
Edwards. Calif. 
Eilberg 
Erlenbom 
Ertel - 
Evans, Ga. 
Evans. Ind. 
Fascell 
Fenwick 
Findley

H a m i l t o n
Bannaford
Harkin
Hawkins
Heckler
Hefner
Heftel
Hightower
Holland
Hollenbeck
Holtzman
Horton
Howard
Hughes
Jacobs
Jeffords
Jenrette
Jones, Okla.
Jones, Tenn.
Jordan
Kastenmeler
Kazen
Keys
Kildee
Kostmayer
Krebs
LaFalce
Le Fante
Leggett
Long, La.
Long, Md.
Luken
Lundine
McCloskey
McCormack
McDade
McPall
McHugh
McKay
McKinney
Maguire
MaJion
Mann
Markey
Marks
Marlenee
Mattox
Mazzoli
Meeds
Metcalfe
Meyner
M lch^

qakar
Oberstar
Obey -Ottlnger
Panetta
Patten
Patterson
Pattlson
Pepper
Perkins
Pickle
Pike
Poage
Pressler
Preyer
Price
Pritchard
Pursell
Quayle
Bahall
Ballsback
Beuss
Rhodes
Roe
Rogers
Roncallo
Rosenthal
Rostenkowskl
Roybal
Russo
Santlni
Sawyer
Scheuer
Schroeder
Sebellus
Seiberilng
Sharp
Simon
Skubltz
Solarz
Staggers
Stark
Steed
Stockman
Stokes
Studds
Thompson
Thone -
Thornton
Trlbl* ,
Udall

strike the reaulslte number of w o ^ .
Mr. caiairman, I  think we can finish 

this biU this evening in a cotwle o f hours. 
We are on title IV. The biU ^  eleven 
titles, but most o f tiie remaining con
troversy is in title VH. the labor-man- 
agement section.

Therefore, Mr. Chairman, I  ask unam- 
mous consent that aU debate on title W  
and all amendments thereto close at 9:45 
p.m.

The CHAIRMAN. Is there objection to 
the request of the gentleman from
Arizona? .  ^

Mr. DUNCAN of Oregon. I  will be glad 
to reconsider after we see how of
the pending amendments are affected, 
but for now I object.

' Reserving tifcie right to object, Mr. 
Chairman, how many more amendments 
are pending, if the gentleman knows?

Mr. XJDALL. There are a large number 
o f amendments which have been noticed. 
I do not think that very many of them 
will be offered.. I have no way of telling.

I think that the amendments which 
Members seriously want to offer wm get 
an opportunity to be offered in this pe
riod of time. Most Members with major 
amendments have ahready printed them 
in the C o n g re ss io n a l R e co rd , and they 
would be outside the limitation, in any 
event.

Mr DUNCAN of Oregon. They would 
be outside the limitation with respect 
to the 5 minutes which the sponsor is 
entitled to.

Mr. Chairman, until we can get some

CO
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more information as to the number 
pending and going to be considered, if 
there is a large number pending, 1 think 
a half hour is unreasonable on a bill of 
this magnitude.

Mr. DERWINSKI. Mr. Chairman, will 
the gentleman yield?

Mr. DUNCAN of Oregon. I yield to 
the gentleman from Illinois.

Mr. DERWINSKI. Mr. Chairman, I 
especially appreciate that there has 
been a kind of bipartisan support and 
opposition to this bill. However, I have 
looked over all o f the pending amend
ments; and really, as' the gentleman 
from Arizona Indicated, the gut Issues 
are in title V n. The remaining amend
ments to titles IV, V, and VI may be 
knportant to some Individual Member, 
but they are not going to alter the direc
tion o f the R^mblic.

Mr. Chairman, I really think we could 
expedite the relatively noncontroversial 
titles, and we could do a good job on 
the one t o i ^  title remaining.

Mr: DUNCAN of Oregon. Further re- 
sa r ln g  the r ^ t  to <rt>ject, Mr. Chair
man, 1 am intez^ted, as I know a num
ber other Members are. in^a ^>ecific 
amendment which I th ii^  should be 
reli^vely noncontroversial. I f the chair 

the ranking minority member would 
study it and give us some assurance 
that it woiild be accepted, I should think 
in that Instance a half hour would-be 
plenty of time.

Mr. UDAULi. I f the g e n tlc^ n  will 
yUiiA, ‘NIt. Chairmaxi, I  will say to the 
sentliHnan tJiat I  do not ttaink 1 «m so -

“ <A) witWn 120 days after an apjk>int- 
ment of the head of such agency; or 

"‘ (B) within 120 days after the appoint
ment In such agency of suchr career ap
pointee’s most immediate supervisor who— 
-"‘ (i) is a noncareer appointee; and 
«(il) has the authority to reassign such 

career appointee.
“ (2) Paragraph (1) of this subsection, 

does not apply with r e ^ c t  to—
(A) any reassignment under section 4314

(b)(3) of this title; or '  -
(B) in the case of any appointment re

ferred to in paragraph (II (A) or (B) of this 
subsection, any disciplinary acldon initiated 
before such appointment.

Page 232, line 12, strike out *‘A career ap
pointee’* and insert in lieu thereof “Except 
as provided in subsection (b) of this section, 
a career appointee”.

Page 232, after line 19, insert the follow
ing: •

“ <b)(l)- Except as provided in paragraph
(2) of this subsection, a career appointee 
in an ageiicy may not be involuntarily re- 
m ovkd—

“ (A) within 120 days after an appointment 
the he£td of such agency; or 
"'<B) within 120' days after the appoint

ment In such agency of such career ap- 
'pointee*s most immediate supervisor who— 

**<i) is a noncarew appointee; and'.
“<ii) has the authori^ to remove such 

career appointee.
“ (2) Para^ph (1) of this siSbsection does 

, not apply with respect to—
«(A) any removal ttnder seictlDn 4314(b) (3) 

of thisTjitle or;
*<<B) in the case of ^  appc^Unent re

ferred to in paragraph (1) XA) or (B) of this 
subsection, aify disciplinary action initiated. 
befocestMlic^poiixtsnent.**. .

2 3 2 , '  l i n e  2 0 ,  s t r i k e  o u t  **<b) ”  a n d  
i n s e r t  i n  l i e u  t h e r e o f  " ( c )

the career appointee and to advance his 
career in the Senior Executive Service.
No adverse personnel action shall be taken 
against a career appointee who exercises his 
right xmder this subsection to not consent 
to such a transfer. Any career appointee 
against whom an adverse personnel action 
is taken in violation of this subsection may 
appeal such penkmnel action to the Merit 
Systems X^teotion Board.

Page 215, strike out Unes 4 through 11 
and insert in lieu thereof the following:

“ (8) ‘career reserved position* means a 
Senior Executive Service positicm. which is. 
designated imder subsection (b) of this 
section as a position to which a career ap- 
iSblntee may- be a|>pointed;

“ (9) ‘general position* means any Senior 
Executive Service position which is not a 
career reserved position.

Page 216,. beginning on line 15, strike out 
‘‘career reserved positions.’* and. all that 
follows down through ‘'Government.** be- 
giiyiing on line 19, and insert in lieu there
of “Senior Executive Service positions to 
which career aj^intees may be appointed.”.

Page 215, line 21, strike out “career re
served** and insert in lieu thereof “su<̂ **.

,Page 215, lin e^ , insert after “appointee.” 
the foU ow ^: **Any other Senior Executive 
Service position may be filled only by a 
noncareer appointee, limited term ap
pointee, or limited emergency appoint^.” .

Page 219, line 4, st^ke out. **noncareer 
appointments** and insert in lieu thereoif 
“general poBltions**.

Page 219, beginning on line 6, strike out 
“employment of noncar^r appointees** and 
insert in lieu'thereof “general iK>sitions’*.

Page 219, beginning on line 11. strike out 
“authOTit  ̂ to employ a specific number of 
noncareer f^>pointee8’' and Insert in lieu 
thereof “a cpecific number of geneî al p o 
s i t i o n s ’ *.

CO



tng to a c c^ t  m t amendment h^ refers 
to. However, we can process It very 
imickly. It Is not com:plJcated. I think 
that in 3 or 4 minutes the Members will 
be able to make a sehsible decision on 
*t.

Mf. DUNCAN of Oregon. Mr. C?hair- 
man, I will be constrained to withdraw 
an objection at a later time, but eX this 
p ^ t  I am constrained to object.

*nie CHAIHMAN. Objection is heard.
AlklZ3n>MENTS OFFERED B Y M B . GZLMAN

Mr.'GIIAIAN. Mr. Chairman, I offer 
five amendments.

The Clerk read as f<^ws?:
Aiamdments offered by Mr. O i l m a i » ;  Fiige 

212, Use 21, strike out “and”.
Page 212. line 23. strike out **eKecutlve8.** 

and in^rt in lieu thereof “executives;” .
Page 212, Insert after line 23 tbe follow

ing:
"“tW) insure career appointees and. to 

t l»  greatest extent possible, noncareer ap
pointees, protection from prohibited per
sonnel practices;

‘*<13) provide for a professional manage- 
naeat «fstem whi<  ̂ is guided by the public 
interest ^ d  free from Improper political 
interference; and

**<14) insure that, notwithstanding the 
provisions of section 3134 of this Utle «u- 
thortsdi^ up tO' 10 percent of Senior Execu
tive Service positions to be filled by non- 
caroer Appointees. poUtical api>olntment8 
to such poGitloDs are OÊ nimlzed to the 
jmHdmum extent possible.”.

âige ^28, cMk« out Unes 10 through 12 
and insert in lieu thereof the loOlowlBg:

Esoept as provided In iiangx^ph 
of t^««riseottosi, a cmmt i«)oliitee la 

an agency may not be involuntarily j« -  
«88lgned-^

Paee 227, line 3. Insert "(1 )” after a )” . 
Page 227, line 4, s tr ^  out “ (1)” and In- 

eeft In llmi lAieffeof -<A )- and Insert ", sub
ject to paragraph (2) of this subsection,' 
after “may” .Page 227, Jtae 7. strike out “ (2) ” and In
sert in Meu thereof “ (B) ” .

Page 227, after line 10, Insert the fol
lowing:
^ (2 ) A cajreer appointee may be reassigned 

to any Senior Executive Service position 
only If the career appointee receives a 
written notice ot such reassignment-—

“ (A) at least 15 days in advance of such 
reassignment; jund .

“ (B) containing a statement of the 
cilrblcal reasons for sudh reassignment. 
Any career appointee who is reassigned in 
violation of subparagraph (A) of this para  ̂
graph may appeal such violation to the Merit 
Systems Protection Board.**.

P^ge 245, after line 15, insert the fol
low tag:

“ <d) The rate of b^ ic pay for any career 
app^tee may be reduced from any rate 
-off basic pay to any lower rate of basic pay 
only if the career uppolntee receives a 
written notice of such ireduction—

“ (1) at least 15 days In advance of such 
red>tction; and

•‘ (2) containing a statement of the critical 
reasons formich reducUon.
Any career appointee whose rate of basic 
pay is reduced In violation of paragraph 
<1) of this subsection may appeal such vlo- 
latkMi to tOie Merit System Proted^on 
Board. >

Page 228, Insert a/ter tbe ane 12 the 161-
iDWlBg:

"(f) A career ^ppoiBtoe may be trai»- 
ferred only if— n

“<1| he cQjBsents to the tsaofiCer; JAd 
**(2) the tranater is part of a program 

^slgoea %o enlaise j«^>oma3>imi^ of

'Page 219, strike out lines 18 through 18 
<vnA Insert in neu* thereof the fOUowlng.: 

«<h) The number of general poeitions In 
each agency will be determined annually 
by the Office of Personnel Management on 
the barts of demohatrated need of the 
agency for such positions, except that tbe 
total number of general positions in ail 
agencies may not exceed 10 percent of the 
total niunber of Senior Executive Service 
positions in an agencies.

Page 219, strike out -^ n lor Executive 
Service” on line 19 and aU that followB 
down through **appolntees” on line 20 and 
insert in Ueu thereof “general positions” .

Page 222, in the matter foUoWi^ line 15, 
strike out “noncareer appointments*’ in the 
item relating to section 3134 and insert in 
lieu thereof '‘general positions**.

Page 223, line 9, insert “ ^career reserved 
position*,** before “and ‘general position* 

Page 227, beginning on line 4, out
“Senior Executive Service position** and in
sert in lieu thereof “career/eserved position**. 

Page 227, beginning on line 7. strike out 
•̂Senior Executive Service position** and in- 

Spft in lieu thereof “career reserved position”.
Page 227, line 12. strike out •‘Senior Execu

tive Service position** and Insert p i lieu 
thereof “general positton**.

Page 227. line 18, strike out *‘Seni(X' Execu
tive Service position” and insert ba, Ueu 
thereof “general position**.

Page 254, line 26. 8trike out “title).”  and 
insert in  lieu thereof •^itte), and such posi
tton sfe^ 4>e considered a. caree^reserved 
position.**.

Page 2S6. Bne 7, strike eut »»d
insert In Ueu thereof **po8ltlofi, and such 
posttloa alimtt be cwasWteied a career re
served position.**

Pa«e 256, line 29, strHoeout “i^pointment; ” 
aikd iJBsertin 11^ thmat ^app^tm ent. and 
jnich potOXkm ^laa l>e opn^dered a general 
position.-.
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Mr. GILMAN (during the reading). 

Mr. Chairman, I ask unanimous consent 
that the amendments be considered as 
read and printed in the Record.

The c h a ir m a n . Is there objection to 
the request of the gentleman from New 
York?

There was no objection.
Mr. GILMAN. Mr. Chairman, I ask 

unanimous consent that the amendments 
be considered en bloc.

The CHAIRMAN. Is there objection to 
the request of the gentleman from New 
York?

There was no objection.
(Mr. GILMAN asked and was given 

permission to revise and extend his 
remarks.)

Mr. GILMAN. Mr. Chairman, I am o f
fering five amendments to title IV.

Mr. UDALL. Mr. Chairman, will the 
gentleman yield?

Mr. GILMAN. I yield to the gentleman 
from Arizona.

Mr. UDALL. Mr. Chairman, if the gen
tleman wi}l save us a little time by not 
making a speech on the amendments,' 
I am prepared to accept them.

Mr. GILMAN. Mr. Chairman, I appre
ciate the gentleman’s kind offer. I think, 
though, for the benefit o f the House 
there should be just a brief explanation 
of the five amendments so that we will 
know what the amendments are.

My first amendment establishes three 
important principles in the administra
tion of the Senior Executive Service.

Section 3131 of title IV sets forth 11 
principles to guide the administration of

ment of an agency head, admits a loop
hole. This provision should relate to the 
time of appointment of a Presidential 
appointee to whom the career official re
ports and not to the agency head, because 
most career officials report to a Presi
dential appointee under an agency head.

My second amendment amends subsec
tion 3395(e) to provide that a career ap
pointee may not be involuntarily reas
signed or removed from the Senior Ex
ecutive Service within 120 days after 
an appointment of the head of his or her 
agency, or within 120 days following the 
appointment of a Presidential ap
pointee to whom th e^ reer appointee re
ports, whichever is later in, time.

Mr. DERWINSKI. Mr. Chairman, will 
the gentleman yield for an observation?

Mr. GILMAN. I am pleased to yield to 
the gentleman from Illinois.

Mr. DERWINSKI. I thank the gentle
man for yielding.

I think the gentleman is on the verge 
of getting a unanimous vote for his 
series of amendments. I have read those 
statements earlier, and I can assure the 
Members that these are fine amend
ments. Let us accept his amendments.

Ml’. GILMAN. I thajik the gentleman 
for his kind remarks, but I do think that 
since this is such an important measure 
to the administration and since the act
ing chairman has indicated that there is 
a sense of urgency in adopting this meas
ure, that it is important to the House 
to know exactly what the measures are 
that they are voting upon. Accordingly, 
if I may proceed:

The CHAIRMAN. The question is on 
the amendments offered by the g ^ t le - 
man frorh New York (Mr. Gilman) .

The question was taken; and the 
Chairman announced that the noes ap
peared to have it.

Mr. GILMAN. Mr. Chairman, I de
mand a recorded vote.

A recorded vote was refused.
So the amendments were rejected.

AM EN D M E N T OFFERED BY M R . FISH EE

Mr. FISHER. Mr. Chairman, I offer an 
amendment.

The Clerk read as follows:
Amendment offered by Mr. Fisher: Page 

225, strike out line 15 and all that follows 
down through line 24 and insert in lieu 
thereof the following:

“ (c) (1) The Office of Personnel Manage
ment shall establish one or more qualifica
tions review boards, as appropriate. It is the 
function of the boards to certify the mana
gerial qualifications of candibates for entry 
as career appointees into the Senior Execu
tive Service in accordance with regulations 
prescribed by the Office of Personnel Manage
ment. Of the members of each board—

“ (A) At least one-half shall be appointed 
from among career appointees; and

“ (B) Up to one-half may be appointed 
from outside the civil service.
Appointments to such boards shall be made 
on a non-partisan basis, the sole selection 
criterion being the professional knowledge 
of public management and other appropri
ate. occupational fields of the intended 
appointee.

Mr. FISHER (during the reading). Mr. 
Chairman, I ask unanimous consent that 
the amendment be considered as read 
and printed in the R ecord .
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the Senior Executive Service. I propose 
to add three new principles to his sec
tion'. Principle No. 12 would insure that 
catrer appointtes and, to the greatest ex
tent possible, noncareer appointees, pro
tection from prohibited personnel prac
tices. The purpose of this is to bring the 
Senior Executive Service under ,the um
brella of protections accorded employees 
by virtue of section 2302 of title I which 
enumerates specific practices which may 
not be engaged in and for which an in
dividual shall be disciplined if these pro
hibited actions occur.

Principle No. 13 represents a policy 
statement advocating maximum utiliza
tion of career service employees. H.R. 
11280 authorizes a ceiling of 10 per
cent for the placement of political ap
pointees The 10-percent ceiling should 
not become a goal of each administra
tion. I hope the goal of placement in 
the Senior Executive Service will center 
on individual qualifications for Govern
ment service. Therefore, maximum 
placement of career employees will be 
in the best public interest.

The final principle states a goal for the 
Senior Executive Service. I believe that 
statement is self-explanatory and self- 
supporting. The change establishes as 
Senior Executive Service policies: “Goals 
for a professional management system 
and the necessity to assure career mem
bers protection from prohibited person
nel practices.”

Subsection ' 3395(e), which provides 
that a career appointee may not be in
voluntarily reassigned or transferred 
within 120 days following the appoint-

My amendment makes clear that cor
rective action initiated imder subsection 

.4323(b)(3) prior to changes in super
visory personnel may continue or any 
disciplinary action initiated before such 
appointment.

This amendment was suggested by the 
National Academy of Public Administra
tion and is along the lines of an amend
ment suggested by the administrations 

My third and fourth amendments 
would have the effect of precluding ar
bitrary action by a Presidential ap
pointee against a career appointee in the 
SES involving a change in either the ca
reer appointee’s reassignment or reduc
tion in pay by insuring that any such 
change, first, be preceded by 15 days’ 
notice; second, be accompanied by a 
statement detailing the critical reasons 
for the reassignment or reduction in 
pay; and third, if timely notice is not 
accorded the career executive, the ca
reer executive would t>e permitted to 
complain of such action to the Special 
Counsel or the MSPB.

My fifth amendment limits the right 
of the Director of OPM or an executive 
department or agency to transfer a ca
reer appointee. First, a career appointee 
may not be involuntarily transferred. 
Second, if a transfer is proposed and 
consented to by a career appointee, the 
transfer must be part of a program de
signed to enlarge the responsibilities of 
the career appointee and to advance 
his career in the SES.

Mr. Chairman, In the interests of fur
ther perfecting this measure, I  urge my 
colleagues to adopt these amendments.

The CHAIRMAN. Is there objection to 
the request of the gentleman fr< ^  Vir
ginia?

There was no objection.
Mr. FISHER. Mr. Chairman, I will be 

very brief. I believe there is no objection 
to this amendment. It would make some 
improvement in the way the Qualifica
tion Review Board operates.

Mr. Chairman, these qualification re
view boards play a key role in the SES. 
They certify the managerial qualifica
tions of candidates for the SES. Knowl
edge o f Government management is the 
primary qualification for appointment. 
Because persons who have had experi
ence in the civil service really know the 
most about the requirements o f SES po
sitions, I believe it would be desirable 
that half the members of the qualifica
tion review boards be career employees.

This is at the critical level where SES 
persons are selected. Knowledge and ex
perience in the career service are essen
tial. I urge a vote for this amendment.

Mr. UDALL. Mr. Chairman, if the gen
tleman will yield, we accept the amend
ment.

The CHAIRMAN. Without objection, 
the amendment offered by the gentleman 
from Virginia (Mr. Fisher) is agreed to.

Mr. BAUMAN. Mr. Chairman, I object.
The CHAIRMAN. Objection is heard.
The question is on the amendment 

offered by the gentleman from Virginia 
(Mr. Fisher) .

The question was taken; and on a divi
sion (demanded by Mr. Symms) there 
were—ayes 59, noes 11.

Mr. BAUMAN. Mr. Chairman, I de-

c o
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mand a recorded vote, and pending that, 
I make the point of order that a quorum 
is not present.

The CHAIRMAN. The Chair wlU count 
One hundred seventeen Members are 
present, a quorum.

The pending business is the demand of 
the gentleman from Maryland (Mr. Bau
man) for a recorded vote.

A recorded vote was refused.
So the amendment was agreed to 
The CHAIRMAN. Are there further 

amendments to title IV?
AM ENDM ENTS OFFERED BY M R. PANETTA

Mr. PAOTITTA. Mr. Chairman, with 
some trepidation, I offer a series of 
amentoents, and I ask unanimous con- 
s e ^  that they be considered en bloc.

TOe CHAIRMAN. The Clerk will re
port the amendments.

The Clerk read as follows:
 ̂if ’ “service" andInsert In Ueu thereof the following: "servlco

reduction in
Page 265, line 9, strike out "service” and 

insert in lieu thereof the following: “service 
^ u ^ n g  any slgnlflcant reduction In paper-

l“ sert after “operations” 
"  achieves a slgnlflcant reduction in paperwork".

“operations” 
"  “ “ eves a slgnlflcant re- duction in paperwork” .

Page 270, Insert after Une 16 the following new section:
INCENTIVE AWARDS AM END M ENTS

Sec. 502. (a) Section 4503(1) of title 6 
united States Code, is amended by inserting 
after “operations” the following- “or 
thieves a significant reduction in paper-

II S ̂ 35
have pending two amendments, to titles 
IV and V, which would make reduction 
in paperwork one of the criteria for eU- 
gibility in the various incentive programs 
for Federal employees that exist in pres
ent law tind that would also be estab
lished by this bill.

There can be no doubt that we ^  are 
aware of both the facts about the Extent 
of Federal paperwork and the public’s 
feelings about that situation. According 
to OMB, Americans spend a total of 785 
million hours a year filling out 4,987 dif
ferent Federal forms. The Commission on 
Federal Paperwork estimates that Fed
eral forms cost about $100 billion a year 
to file and process, or $500 for every 
American citizen. Broken down, this 
works out to annual expenditures o f from 
$25 to $32 billion by industry, $8.7 billion 
by individuals, $5 to $9 billion by State 
and local governments, and $43 billion 
by the Federal Government itself. The 
worst-case example might well be the 
filing o f an application to operate a nu
clear powerplant, which can take more 
than 55,000 hours, or 'the work of 27 
people-working 40-hour weeks for a year.

Clearly, this excessive paperwork does 
not gain us anything. I think, then, that 
It inakes sense to build into the civil 
service system an incentive to reduce 
paperwork. My amendments would do 
this by including paperwork as a crite
rion for eligibility for the merit pay and 
cash bonus awards established in the bill 
for the GS levels 13 through 15 and as a 
criterion for the achievement ratings to 
be conducted under the new Senior Ex
ecutive Service, for GS levels 16 through

that underlies the sense of apathy or 
^enation  that we each see so frequently 
in our capacities are representatives. If 
we can do anything to aUeviate or even 
reverse that trend, we will have^made a 
real achievement indeed.

It is my feeling that by giving'every 
Federal civil servant from  Gli-1 to Ex
ecutive Schedule V a reminder that she 
or he has a responsibility to try to re
duce paperwork and an incentive to do 
so that we have a real chance to do just 
that.

Mr. UDALL. Mr. Chairman, will the 
gentleman 3^eld?

Mr. PANETTA. I yield to he gentle
man from Arizona.

Mr. UDALL. Mr. Chairman, as far as 
these amendments are concerned, I  wish 
they womd have been presented in com- 
m itt^ . They would have been adopted by 
a wide vote margin.

The amendments will use paperwork 
as a criterion for the bonus, and they 
make available the criteria for deter
mining performance, since we are going 
to take into accoimt innovative ways to 
save paperwork.

Mr. Chairman, I think these amend
ments are a good addition, and I am 
strongly in favor of them.

Mr. DERWINSKI. Mr. Chairman I 
move to s t ^ e  the last word.

ago our
committee produced a work called “The

these are practical amendments and I  think t h e y ^  ^
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^^b)* Section 4604(1) of title 5, United 
States Code, is amended by inserting after 
“operations” the following: “or achieves a 
significant reduction in paperwork”.

Page 270, line 18, strike out “Section 502. 
and insert in lieu thereof “Sec. 503.” .

Page 272, line 19, strike out “Sec. 503. 
and Insert in lieu thereof “Sec. 504.” .

Page 130, in the table of contents, strike 
out the items relating to sections 502 and 
503 and insert in lieu thereof the following: 
Sec. 502. Incentive awards amendments.
Sec. 503. Technical and conforming amend

ments.
Sec. 504. Effective date.

Mr. PANETTA (during the reading). 
Mr. Chairman, I ask unanimous consent 
that the amendments be considered as 
read and printed in the Record, and th ^  
they be considered en bloc.

The CHAIRMAN. Is there objection to 
the request of the gentleman from Cali
fornia?

There was no objection.
(Mr. PANETTA asked and was given 

permission to revise and extend his 
remarks.) .  , ,

Mr. PANETTA. Mr. Chairman, I  wish 
to commend the committee for4ts hard 
work on this very complex bill. Clearly, 
this is an important issue and one that 
demands close and careful scrutiny. This 
truly is our golden opportunity to reform 
the civil service system and we must be 
sure to do all that we want to and noth
ing that we do not want to do.

It is in this spirit that I ask the House 
to consider making a reduction in the 
level o f Federal paperwork part of the 
goals of the civil service reform bill. I

18 and for the executive levels through 
level V. In addition, I would amend the 
existing incentive awards P^o^^m to 
make papearwork reduction an eligibility 
determinant.

I believe this approach, rather than a 
iTew regulatory statute, emphasizes in
dividual initiative, the way America has 
traditionally solved so many of its press
ing problems in the past. Although con
ceivably we would be expending some 
fimds in the recognition of paperwork 
reduction, it is certain that he long-term 
benefits and savings would mdw than 
justify any small payment to a Federal 
employee. The savings would come first 
from reduced Federal printing costs, 
then reductions in handling and process
ing of the paper; in addition, of course, 
the person dealing with the paperwork 
would be saved excessive expenditures to 
file the materials.

Most importaaitly, perhaps, the result
ant reduction in paperwork would help 
restore people’s faith that the Govern- 
ment serves them, rather than the other 
way around. The most frequent point of 
contact between citizens and the Federal 
Government is th© exchange of paper, 
whether it is in the filing of tax returns, 
the application for a Federal grant, or 
the application for some benefit, such as 
medicare or social security. The tremen
dous load of paper involved in each of 
these transactions plays a key part in 
discouraging people, in m aJ^g them 
feel that the Government has lost touch 
with the needs of people and has become 
too involved in regulation and mieanmg- 
less detail. It is precisely this feeling

helpful to the bill and to the operation 
of our Federal Government. They are 
fine amendments and should be adopted.

The CHAIRMAN. The question is on 
the amendments offered by the gentle
man from California (Mr. Panetta) .

The amendments were agreed to.
AM EN D M E N T OPFEEED B Y  M E . WEAVER

Mr. WEAVER. Mr. Chairman, I offer 
an amendment.

The Clerk read as follows;
Amendment offered by Mr. W e a v e r :  On 

page 219, between lines 3 and 4, insert the 
following:

“ (f) (1) Not later than one hundred and 
twenty days after the date of the enactment 
of the Civil Service Reform Act of 1978, and 
from time to time thereafter as the Director 
of the Oflace of Personnel Management finds 
appropriate, the Director of the Office of 
Personnel Management shall establish, by 
rule issued In accordance with section 1103 
-^b) of this title, the number of posittons out 
of the tot£  ̂ntunber of positions In the Sen
ior Executive Service, as authorized by this 
section or section 413 of such Act, that are 
to be career reserved positions. Except as pro
vided in paragraph (2), the ntunber of posi
tions required by this subsection to be ca
reer reserved positions sball not be less than 
the n\imber of positions which, prior to 
such date of enactment, were authorized to 
be filled only through competitive civil, serv- 
ive appointment.

“ (2) The Director of the Office of Person
nel Management may, by rule, designate a 
niunber of career reserved positions which is 
less than the number reqiOred by paragraph 
(1) only if he determines It necessary to des
ignate as a general i>ositlon a i>osltlon 
which—

“ (A) Involves poUcymaking responsibiU- 
tles which require the advocacy or manage

c o
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ment o f  programs o f  the Freeidezit and  81 9-
port o f  controversial aspects o f  sucli pro-
£.rams;

“ (B) involves significant participation In 
the m ajor political policies o f the President;
or

“ (C) requires the executive to  serve as a 
personal assistant of, or adviser to, a Presi
dential apix>intee or other key ix)litical fig
ure. The Director shall provide a fu ll explana
tion  for  his determ ination In each case.

“ (3 ) All posltloxis in  and hereafter estab
lished in  the senior executive service shall be 
designated as career reserved positions for  the 
Fish and W ildlife Service, the Bureau o f Land 
Management, and the Park Service o f  the 
Departm ent o f  the Interior and the Forest 
Service and Soil Conservation Service o f  the 
Departm ent o f  Agriculture.”

Mr. WEAVER (during the reading). 
Mr. Chairman, I ask unanimous consent 
that the amendment be considered as 
read and printed in the R e c o r d .

The CHAIRMAN. Is there objection to 
the request of the gentleman from 
Oregon?

There was no objection.
Mr. WEAVER. Mr. Chairman, al

though the ^ministration proposes 
that at any one time, no more than 10 
percent of all executive positions could 
be occupied by political appoint^, with 
the exception of a relative small group 
of career reserved positions, all other 
positions could be filled by a career or 
noncareer appointee. The Senate in their 
consideration of the legislation had a 
similar concern and adopted an amend
ment—C o n g r e s s io n a l  R e c o r d  August 24, 
1978, S14292-S14294)—which, provides 
that within 120 days of the effective

ment. Policy formation should continue 
to be met at the Assistant Secretary and 
above levels.

My amendment would not preclude re
assignment of high-level employees of 
those agencies. But their replacements, 
who could be appointed to meet an ad
ministration's policy objectives, would be 
required to be selected from those with 
career status. The amendment would 
provide the administration an opportu
nity to select top agency personnel hav
ing compatible philosophy while at the 
same time assuring that they possess 
strong professional backgrounji and ex
perience in the resources disciplines. I 
strongly urge the adoption of my amend
ment.

Mr. UDAIiL. Mr. Chairman, I rise in 
OM>osition to the amendment.

Mr. Chairman, I have been preaching 
here all day that if we are going to have 
a Government-wide personnel system, we 
must have basic principles that are not 
waived for particular agencies. I said 
that tiiose of us in charge of legislation 
might see our colleagues seeking an ex
emption as with the FBI a little while 
ago, and now the gentleman is in my 
ballpark again. Here we are talking about 
the National Park Service, the Pish and 
Wildlife Service, the Bureau of Land 
Management, and so forth.

And here again, the Department has 
been lobbying its friends. The gentle
man from Oregon is a very valuable 
member of my committee and the Com
mittee on Agriculture. These people say 
now, “We are special,̂ ’ just as the FBI 
said they were special. And the amend-

cepted and inserted in the bill in the 
Senate.

The chairman points out, quite cor
rectly, that the amendment does reserve 
all of these senior executive positions in 
these five specific natural resource agen
cies for career people. But he says it as 
though there were something wrong with 
it, and I ask you: What is wrong with 
that? In these natural reso^rce agen
cies which we have created to protect the 
land from which all wealth flows, why 
should not they be managed by profes
sional career people insead of political 
appointments who can be put into these 
senior executive slots. And you might say 
that that cannot happen, that it will not 
happen. I would only have to refer the 
Members back two ddministrations, to a 
point where it did happen, and Mr. Er- 
lichman, and all of the rest of his assist
ants, were in the process of politici^g 
the civil service.

Mr. Chairman, I th in k  this is a very, 
very important segment of this biU. I 
think this amendment is one way we can 
strike a blow for having professional civil 
service people running these natural re
source agencies on which we depend in 
so many of our districts.

The chairman suggested it is just like 
the amendment we just defeated. It is 
not. That amendm^it reserved for ever 
and ever, world without end, 140 posi
tions for the FBI. This has no specific 
numbers for these natural resource agen
cies. The provision is made in this 
amendment that these people can be 
transferred freely, just as other career 
senior executive people can. The only
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date of the Civil Service Reform Act. the 
Director of the Office of Personnel Man
agement, by rule and̂ in accordance with 
the rulemaking provisions of the Ad
ministrative Procedure Act, must specify 
the number of positions, in the Senior 
Executive Service that are to be career 
reserved positions. That number can be 
no less than the number of positions that 
can today be filled only through com
petitive civil service appointment. This 
means that the Director of the OPM 
will designate approximately 5,100 of 
the almost 9,000 positions in the Senior 
Executive Service to t  wifl be career re
served. The Director of the OPM is given 
the authority in the amendment to re
duce the number of career reserved posi
tions by designating them general posi
tions under -tjertain specific conditions. 
I endorse and offer a similar amendment.

I have however added one additional 
provision to the amendment̂  a provision 
to provide for career reserved status for 
positions in the Senior Executive Service 
responsible for directing public lands 
and resources programs in the National 
Park Service. Pish and WildUfe Service, 
Bureau of Land Management, 1py>rest 
Service, and the SoU Conservatton 
Service.

Successful natural resources manage
ment requires skilled coordination of 
many professional disciplines. Because of 
their l<«igr-term nature, natural resources 
programs must have continuity of sup
port and direction,. I firmly beUeve t*iat 
this best can be accomplished by clear 
separation of ttie policy forraatton and 
p<dicy implementatlOTt lev^ fiti Qovem-

ment provides that all positions—not 
90 percent or 95 percent, but all posi
tions—in this agency are reserved for 
career positions in these particular 
departments. I think we open the door 
here, and other Members will have 
special agencies who feel they are 
career agencies and should not have 
any infusion of outside people or non- 
career people. I think we should draw 
the line and saŷ  that we are going 
to have a Government-wide executive 
service and we should not make these ex
emptions. I am going to take this posi
tion in speaking for my own conmiittee’s 
jurisdiction, the Committee on t̂he In
terior, and for that reason I regretfully 
oppose the amendment.

Mr. DERWINSKI. Mr. Chairman, I 
move to strike the requisite number of 
words.

Mr. Chairman, I would just like to 
point out thai the observation and the 
analysis of the gentleman from Arizona 
is practical. It explains the situation 
just as it realisticaUy is. If you want an 
absolute attack on personnel adminis
tration you should support the amend
ment. But consistent with the vote on 
tiie earlier amendment̂  I urge the re
jection of this amendmient.

Mr. DUNCAN of Oregcm. Mr. Chair
man, I move to strike the requisite num
ber of words, and I rise in support of the 
amendment.

Mr. Chairman  ̂I suw>ort this amend
ment and I urge the Manbers here to- 
nightto support it.

I would Mfce to say that altnost all of 
this amwidment has afready been ac-

thing is, when you move someone back 
into there agencies you would have to 
move a civil service career-oriented per
son. The morale in these agencies is very 
important. Every forester, every biologist 
who starts out ought to be able to look 
forward to being the chief of therservice 
or head of the Bureau of Fisheries. I 
iihink this is a very, very important 
amendment. I can take the points the 
chairman has made, turn tii«n around, 
and say that every argument he has 
made is an argument in support of 
this. I do not see how it affects the 
bill. I do not see how it affects the 
overall purpose of the administration, 
lliey can move t h ^  around. They 
can reduce the number. All it says 
is that about 5.000 of these 9,000 jobs fî e 
going to be pulled out for the people who 
have spent their lifetimes serving each 
one of our constituents and the Amer
ican people.

Mr. HARRIS. Mr. Chairman, will the 
gentleman yield?

Mr. DUNCAN of Oregon. I yield to the 
gentleman from Virginia.

Mr. HARRIS. Mr. Chairman, I agree 
so much with what the gentleman said.
I cfi-Ti well agree with him that we ought 
to have professionfid people runnin^these 
programis with regard to our land and 
water and our forests and our natural re
sources. Some of ttie words seemed famil
iar. I was wondering If it did not make 
good sense also to have professional peo
ple running our healtti programs.

Mr. DUNCAN of < :̂egon. If I had 
drafted this amendment, I would agree 
witli the g^tleman. I tiiink the same
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thing really ought to apply to the doctors 
in the Veterans Administration and to 
the scientists Ih the National Institutes 
of Health. I think this provision in the 
bill as it came out of ccHnmittee is the 
Achilles heel of the bill. I think it is one 
of the weakest policies, and we can help 
the bill a little with this amendment.

Mr. HARRIS. Did my colleague support 
my amendment that did this about a half 
hour ago?

iVfi!. DUNCAN of Oregon. I am sorry, I 
was not on the floor at the time. ^

Mr. HARRIS. I am too. I thank the 
gentleman.

Mr. DUNCAN of Oregon. I just would 
like to reiterate that it is in the Senate 
bill. I do not know whether the admin
istration accepted it over there or n6t. I 
would say that if they did, they accepted 
it reluctantly. ^

'I would tell the Members that I just 
visited with them out there in the hall, 
and was told, no, ttiey would not accept 
it; tiiey wanted to strike it out. To me, 
^a t is an insult to ttie House of Repre- 
sentiEbtives, and I felt humiliated to have 
to go out in the hall and ask the consent 
of the executive branch of Government 
for action to be taken by the House of 
Representatives.

Mr. LEACH. Mr. Chairman, I move to 
strike the requisite number o{j7ords.

Mr. DERWINSKI. Mr. Chairman, wiU 
the gentleman yi^d?

Mr. USACH. I yield to the gentleman 
from Illinois.
- Mr. DERWINSKI. Very, very briefly. 
Mr. Chairman, let me just point out that

from the Fish and Wildfife Service; Land 
Manag^ent, the D^>artment of the In
terior, the-Forest Service; they ate not 
going to be moving peoî e in there who 
have been street inspectors in Brooklyn. 
They are, in fact, going to be their people.

The only controversy here is whether 
there shall be proper control of Govern
ment-wide supergrad^. That is the is
sue, May I say, with all du6 respect to 
the gentleman, because as I recall he 
once pursued a position in the other 
body, arguing that just because the other 
body adopted an amendmait does not 
really make it aU that .much of an asset, 
because we know legislative-wise there 
are many, many more mistakes made 
across in the other body than there are 
in this body.

Mr. DUNCAN of Oregon. There are 
not only mistakes made in the other 
body, but there are a lot of mistakes 
made on the way to the other body, as I 
can testify to myself.

The point which thfe gentleman makes 
with respect to the limitation on numbers 
just does not exist in this amendment. 
If that is aU, that is not what this 
amendment does. The other point the 
gentleman makes when he says that we 
need not fe&T streetcar conductors being 
moved in.

If we do not intend to do it, then why 
should the gentleman have any objection 
to putting it in the law—stating that it 
cannot be done—because I do not have 
the same confidence in the continued 
benevolence and good will of the execu
tive branch of the Goverrnneiit. I share

“ (8) *caie^ reserved posiUoa’ means a 
Senior Executive Service position. wWdki is 
4leslgnated under subsectioiir (b) o f this sec- 
tton as a position to which a  career aw>ointee 
niay he appc^ted; "

“ (9 ) 'general 4 >06ition* m eans any Senior 
^ e c u t lv e  Service p o s it io n , w h ich  is n ot  a 
career reserved position .

Page 215, beg inn ing  o n  lin e  16, strike o u t  
“ career reserved positions.^* and a ll th at fo l 
lows dow n through  “ G overnm ent.”  beginn ing 
on  line 19, and insert in  Ueu th ereof “ Senior 
E xecutive Service p osltioiis t o  w h ich  'career 
appointees m ay be  appointed.” .

Page 215, line 21, strike o u t  “ career re
served”  and insert in  lieu  h e r e o f  “ su ch ” .

Page 215, lin e  24, insert a fter appointee.” 
the fo llow in g : “ A ny other Senior Executive 
Service p osition  m ay be  filled on ly  b y  a n on - 
career appointee, lim ited  term  appointee, or 
lim ited  em ergency a p p oin tee :^

' Page 219, line  4, strike o u t  “ n o n c a r ^ r  ap
poin tm en ts”  and insert in  lieu  thereof ‘<gen- 
eral position s” .
, Page 219, b e^ n h in g  o n  lin e  6, steike ou t 

“ em ploym ent o f  nbncareer appointees”  and 
Insert in  lieu  thereof “ general position s” .

Page "219, beginn ing o n  Une 11, strike ou t  
“ au th ority  to  em ploy a specific num ber o f  
honcareer appointees”  and* insert in ' lieu  
thereof “ a  specific num ber o f  general posi
tion s” .

Page 219, strike o u t  lines 13 through  18 
an d  insert in  lieu  th ereof the toUowing:

“ (b )  T he num ber o f  general position s in  
each agency w ill be  determ ined annually^'by 
th e  Office o f  Personnel M anagem ent o n  the 
basis o f  dem onstrated need o f  th e  agency 
fo r  such  positions, except th at th e  to ta l n u m 
ber o f  general positions in  a ll agencies m ay 
n o t  exceed 10 percent o f  the- to ta l num ber 
o f  Senior Executive Service position s in  all 
agencies.

Page 219, strike o u t  “ Senior Executive
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tiie gentleman from Oregon made a won
derful, impassioned plea. Can the Mem
bers imagine, now, every other Member 
getting up and making the same type of 
impassioned plea for a unit of Govern
ment for which he has special' affection?

This is the very problem we feared an 
hour ago. The same arguments that bas
ically prevailed in the Collins amend
ment are here.

The only thing they will have to do is 
look for their supergrade slots from a 
central pool. I am sure that with this ad
ministration, there is going to be enough 
aJlocation of supergrades.

Mr. DUNCAN of Oregon. Mr. Chair
man, will the gentleman yield?

Mr. LEACH. I yield to the gentleman 
from Oregon.

Mr. DUNCAN of Oregon. There is 
nothing in this amendment, if the gen
tleman will study it, that says that these 
agencies do not have to go to the same 
pool. The only thing it says is that pool 
is going to have to be made up of a cer
tain number of career civil service peo
ple-only about 5,000 out of 9,000. It also 
says with respect to these agencies that 
out of that central pool those who are go
ing to be assigned are going to have to 
be otit of that pool represented by those 
career civil service people.

Mr. DERWINSKI. Let me reclaim my 
time. That is not exactly what is going 
to happen.

Mr. LEACH. I yield to the gentleman 
from Illinois. —

Mr. DERWINSKI. The facts are. from 
the standpoint of administration per
sonnel, they are not going to take people

the same apprehension with respect to 
it as you have with respect to the Senate.

Mr. DERWINSKI. The gentleman may 
argue that point, but the fact is that 
through this amendment this is a back 
door approach to ^arantee for these 
live special units of Government absolute 
control of their supergrades. The gen
tleman is going through the back door 
jather then by a frontal attack.

Mr. DUNCAN of Oregon. Would the 
gentleman please find out where, in this 
amendment, it says that, because it jyst 
does not. It says the same authority ex
ists to move people around as with the 
other agencies.

It does not change the total number 
of career service employees. It does not 
set a ceiling for these agencies. All it says 
is a certain number of senior executive 
service will be pirofessicmal civil service 
people and that when those movements 
are made from these agencies the re
placements must likewise be civil serv
ice.

[Mr. FORD of Michigan addressed the 
Committee. His remarks will appear 
hereafter to the Extensions of Remarks.]

The CHAIRMAN. The question is on 
the amendment offered by the gentle
man from Oregon (Mr. W e a v e r )  .

The amendment was rejected.
AM END M ENTS OPPEftED B Y  M R . G ILM AN

Mr. GILMAN. Mr. Chairman, I offer 
amendments.

The Clerk read as follows;
Am eadxoents oflfered by  Mr. G i l m a n :  O n 

page 215, strike o u t  Itiies 4 tiirou gh  11 and 
insert in  lieu  ,tliereof the  folk>wlng:

Service”  on  Une 19 and all th at foUowB ̂ down 
V p o i n t e e s ”  on  Une 20 and  Insert 

in lieu th e r e o f ‘^general p os ition s^
Page 222, in  th e  m atter foH ow ing J-o* 

strike ou t “ noncareer
Item  relating to  section  8134 an d  Insert in  
Ueu th ereof “ general position s” .

Page 223, line  9, insert ‘“ career reserved 
position*,” before  “ and ‘g e n ia l  position*

Page 227, beg inn ing  o n  Hne 4, strike out 
“ Senior Executlv® S * v lc e  p osition ”  a i^  In
sert In lieu  th ereof “ career reserved p osition  .

Page 227, beginn ing o n  lin e  7, strike ou t 
“ Senior Executive Service position*' and In
sert In lieu  th ereof “ career reserved p os ition ” .

Page 227, line 12, strike o u t  ‘S e n io r  E xecu
tive Service poi^tlon”  a n d  Insert In Ueu there
o f  “general p osition ” .

Page 227, lin e  18, strike o u t  “ Senior E xecu
tive Service p osition ”  and  Insert In Ueu there
o f  “ general p osition ” .

Page 254, lin e  25, strike ou t  “ t i t l e ) a n d  
insert In Ueu th ereof “ t it le ), and su ch  p osi
t ion  shaU b e  considered a career reserved 
p osition .” .

Page 266, line 7, strike o u t  “ p osition .”  and 
Insert In Ueu th ereof “ position , and  such 
p osition  shall be  considered a career reserved 

"position .” .
Page 256, Une 19, strike o u t  “ ap p oin t

m en t;”  and  insert in  Ueu th ereof “ a p p oin t
m ent, and  s\K5h  p osition  shall be  considered 
a general position .” .

Mr. GHiMAN' (during the reading). 
Mr. Chairman, I ask unanimous consent 
that the amendments be considered as 

-yead and printed in tiie R e c o b d , and that 
they be considered en bloc.

Tlte CHAIRMAN. Is there objection to 
the request of the gentleman from New 
York?

There was no objection.
(Mr. GIIMAN asked and was given
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permission to revise and extend his re
marks.)

Mr. G U jM A N . Mr. Chairman, simply 
stated, my amendment insures that the 
90:10 ratio of career appointees to non
career appointees within the Senior Ex
ecutive Service (SES), a goal chosen by 
the administration itself, is preserved. 
This is accomplished within the amend
ment by causing “career reserved posi
tions” and “general positions” to be mu
tually exclusive. That is, only career ap
pointees can be designated to fill career 
reserved positions, and conversely, only 
noncareer appointees, limited term ap
pointees, or limited emergency ap
pointees could be employed in general 
positions. My amendment then restricts 
the total number of general positions 
in all agencies to 10 percent of the total 
number of SES positions in aU agencies.

You may weU inquire if this amend
ment is really necessary and/or if it is 
too restrictive. Both questions are fairly 
asked, and I will do my best to answer 
them.

Among the many controversial aspects 
of this legislation, the most controver
sial, in my opinion, has been the allega
tion put forth by several of the witnesses 
and a num^r of our colleagues in Con
gress that the administration’s proposal 
for the SES is a back'-handed attempt 
to politicize the merit system, or at the 
very least, to restore- the patronage sys
tem at the upper levels of Federal man
agement.

Let us briefly review the administra
tion’s proposal, in light of these charges, 
and the oft-pronounced claim of the

their offiojlal discretion in subtle ways to 
serve partisan and special interests, 
rather than the public interest, in hopes 
of being looked on favorably as they 
seek advancement in the SES.

Will this administration appoint sig
nificant numbers of noncareer executives 
to the SES? The answer lies in their own 
admission that only a small proportion 
of the 8,000 career executive positions 
need to be filled by career executives “to 
preserve public confidence in the im
partiality of certain functions of Gov
ernment.” In other words, most of the 
positions within the SES would be filled 
by noncareer appointees because there is 
no compelling need to preserve public 
conladence in the impartiality of most of 
the functions of the executive branch.

To return to my original question, 
then— îs my amendment necessary? My 
answer is, indeed it is, if we hope to 
avert a Return to the spoils system, and 
if we truly believe there is a compelling 
need to preserve public confidence in 
the impartiality of our SES. And to quote 
from U.S. News & World Report of 
August 28,1978,

No one aUeges th at Jim m y Carter lusts 
-after power. B ut his reform s w ould enable 
any fu tu re political d ictator to  reach dow n 
through the levels and take the w hole or
ganization captive. M embers o f  the Senior 
Executive Service w ould  work close to  the 
adm inistration. In  turn  72,500 interm ediate 
managers, the GS-13s, 14s and 15s, bereft o f  
autom atic raises, w ou ld  depend largely on  
SES review for  their rewards. And the lower 
grade, finding appeal m ore difficult than  at 
present, w ould  have to  please the. m iddle

Mr. GHiMAN. I am pleased to yield to 
thfe gentleman from Virginia.

Mr. HARRIS. Mr. Chairman, I want 
to applaud my colleague, the gentleman 
from New York (Mr. G i l m a n ) ,  for the 
amendment. It is actually a good backup 
typef of amendment.

The CHAIRMAN. The time of the gen
tleman from New York (Mr. G i l m a n ) 
has expired.

(On request of Mr. H a r r is  and by 
imanimous consent, Mr. G i l m a n  was al
lowed to proceed for 2 additional min
utes.)

Mr. HARRIS. Mr. Chairman, will the 
gentleman yield further?

Mr. GILMAN. I am pleased to yield to 
the gentleman from Virginia. ,

Mr. HARRIS. Mr. Chairman, I thanK 
the gentleman for yielding. I would like 
to applaud his efforts hiere.

His amendment is actually a good 
backup amendment since we were not 
able to pass the basic amendment to 
eliminate political appointees from the 
Senior Executive Service. J believe my 
colleague’s amendment at least tries to 
make certain that the 10 percent limita
tion on political appointees is a meaning
ful limitation which actually applies to 
the Senior Executive Service, and that 
they will not find any backdoors to get 
additional political appointees in.

Mr. Chairman, I think by placing this 
amendment in statute, at least we have 
made the bill more honest in that regard, 
in that the IG^percent limitation dbes> in 
fact, act as a meaningful limitation on 
the number of political appointees that
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administration that political appointees 
within the SES will approximate the 
present number of political appointees 
in the executive branch.

Currently there are about 9,000 execu-
• tive positions in the Federal service, 
other than those filled by Presidential 
appointees. About 10 percent dr 900 of 
these are designated as specific positions 
to be filled politically. The administra
tion proposes to change this so that most 
of the 9,000 positions could be filled by 
political appointment, although at any 
time no more than 10 percent of all ex
ecutive positions could be occupied by 
political appointees. How could this be 
accomplished?

First, while it is true that political 
appointees are limited to 10 percent of 
the total SES corps, there is ho similar 
cap on limited term appointees or lim
ited emergency appointees. Second, lim
ited term appointees or limited emer
gency appointees can be and very prob
ably will be. pseudonyms for political ap
pointees, thus greatly increasing the 10- 
percent figtire. Third, since the 10-per
cent cap is govemmentwide, a large por
tion of the general positions could be 
placed in an agency that was deemed 
necessary to tontrol with “favorable” 
executives.'And fourth, once it is estab
lished that politics, and npt impartiality 
and nonpartisanship, is the criteria for 
selection for general positions within the 
SES, the baser elements of human na
ture will fiou^h. We can assume that 
significant numbers of noncareer ap
pointees will be encoura,ged and some, 
unfortunately, will be tempted to use

managers in  whatever sliades o f p o litica l  ̂
control the m anagers transm it.

This still leaves unanswered the other 
question as to whether this amendment 
is too restrictive, a change generally 
leveled by the gentleman from Arizona to 
other amendments I have offered. The 
answer is, of course, no.

Section 3132, subsection (c) on page 
129 of the committee print provides that 
agencies may apply to the OflBce of Per
sonnel Management for exclusion of the 
entire agency or a part of it from being 
reqtiired to place positions in thB Senior 
Executive Service. The reasons justify
ing the exclusion must be included in 
the application, but the range of pb^ible 
justifications is not limited in the act. 
After review and investigation, as ap
propriate, the Office of Personnel Man
agement will recommend to the Presi
dent inclusion or exclusion of the agency 
or componefit. If the President makes a 
wfltten determination of exclusion, the 
jEigency or component will be excluded 
from being required ta place positions in 
the Senior Executive Service.

Thus, we see that the OPM has wide 
fiexibility to exempt agencies for,any 

. number of reasons from the 10-percent 
cap on general positions.

In closing, I urge my colleagues to 
adopt this amendment, and I assure you 
tiiat without the benefit of this amend
ment increased politicization is inevit
able.

Mr. Chairihan, I move my amendment.
Mr. HARRIS. Mr. Chairman, will the 

gentleman yield?

may infiltrate the top ranks of Govern
ment.

Do I understand my colleague's amend
ment correctly?

Mr. GILMAN. Mr. Chairman, I thank 
the gentleman for his contribution. The 
gentleman is precise in his definition of 
the objective and goals of this amend
ment, and, I thank the gentleman for 
his support.

Mr. UDAIiL. Mr. Chairman, I raise in 
opposition to the amendment.

Mr. Chairman, at this hour of the 
nig^t I am not going to tary to descirbe 
the technical effect of this amendment.

Let me say that it guts the bill. It guts 
this key section of title IV of the bill. 
That is why it makes my friend, the 
gentleman from Virginia (Mr. Harris), 
happy. He has never been-very pleased 
with title IV.

Mr. Chairman, let me tell the Mem
bers what is invjoved here. We are talk
ing about the Senior Exectuive Service. 
We are talking about 10,000 positions. 
There are about three million Federal 
employees if we count political workers 
and everybody else, so that we are talk
ing about one-third of one percent of the 
Federal work force. There swe the top ex
ecutive. These are the people who would 
be vice preseidents in charge of m aj^ 
divisions of very large companies.

Mr. Chairman, one of the centeral ptir- 
poses oi this bill is to give a President of 
any party who is elected to carry put his 
own program, who has some ideas, and 
who has made some campaign promises 
the machinery so that he can have in 
this career executive service 10 per^nt 
of noncareer people who would be
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brought In, out in the open, and labeled 
as such. He will be able to move them 
around and get them to respond, and 
that is what it is all about.

We have had a whole series of amend
ments, and I guess we will have some 
more, which are trying to imdercut this 
principle and violate it and get away 
with it. This is as bad as any amend
ments offered to this title; it ought to be 
defeated.

Mr. DERWINSKI. Mr. Chairman, will 
the gentleman yield?

Mr. UDALL. I yield to the gentleman 
from Illinois.

Mr. DERWINSKI. I thank the gentle
man for yielding.

(Mr. DERWINSKI asked- and was 
given permission to revise and extend his 
remarks.)

Mr. DERWINSKI. Mr. Chairman, I 
concur with the observations made by the 
gentleman from Arizona (Mr. U d a l l ) .  
Let me say there is no doublt as to the 
nonpolitical thrust of our effort and that 
I would support this very bill with every 
minute detail even if the gentleman 
from Arizona (Mr. U d a l l )  were in the 
White House at the present time.

Mr. Chairman, under the Gilman 
amendment all positions in the Senior 
Executive Service are divided into two 
categories; First, career reserved posi
tion; and second, general position.

Career reserved positions are those to 
which only a career executive may be 
appointed.

General positions are those to which 
noncareer, limited t^rm, and limited

TITLE V— M ERIT PAY 
P a t  f o r  P e r f o r m a n c e  

Sec. 501. Part m  o f  t itle  6, United States 
Ckxle, is am ended by inserting after chapter 
53 the follow in g new chapter:

“ Chapter 64.— M ERIT PAY AND CASH 
AWARDS

“ Sec.
“ 5401. Purpose.
“ 5402. M erit pay system. /
“ 5403. C ^ h  award program.
“ 5404. Reports.
“ 5405. Regulations.
“ § 5401. Purpose

“ It  is the purpose o f this chapter to  pro
vide for—

“ (1 ) a  m erit pay system  w hich  shall—
“ (A ) w ith in  available funds, recognize and 

reward quaUty perform ance by varying m erit 
pay adjustm ents;

“ (B ) use perform ance appraisals as the 
basis for determ ining m erit pay adjustm ents; 
and

“ (C ) regulate the costs o f  m erit pay by 
estabUshing appropriate con trol te ch n lq u ^ ; 
and

“ (2 ) a cash award program  w h ich  shall 
provide cash awards fo r  superior accom plish 
m ent and  special service!
“ § 5402. M erit pay system  

“ (a ) In  accordance w ith  the purpose set 
fo rth  in  section  5401 (1 ) o f  th is title  the Office 
o f  Personnel M anagem ent shall estabUsh a 
m erit pay system  w h ich  shall apply t o  any 
supervisor or m anagem ent official (as defined 
in  paragraphs (10) and  (11) o f  section  7103 
o f  th is title, respectively) w ho is in  a p osi
t ion  w h ich  is In  G S-13, 14, or  15 o f  th e  
General Schedule described in  section  5104 
o f  th is title.

“ (b ) T he m erit pay system  established 
im der subsection (a ) o f  th is  section  shall

title  during su ch  fiscal year to  the em ployees 
o f  the agency covered by the m erit pay sys
tem  i f  th e  em ployees were n ot  so covered.

“ (d ) (1 ) E ffective at the beg inn ing  o f  the 
first applicable pay period  com m encing  on  or 
after the first day o f  the m on th  in  w h ich  an 
ad justm ent takes effect under section  5305 o f  
th is title, the  rate o f  basic pay fo r  any p osi
tion  under this chapter shall be ad justed  by 
an am ount equal to  the percentage o f  the an - . 
nual rate o f  pay w h ich  corresponds to  the 
percentage generally applicable to  positions 
in  th e  sam e grade as th e  position .

“ (2 ) A ny em ployee whose p osition  is 
brough t under the m erit pay system  shall, so 
lon g  as the em ployee continues to  occu py  the 
p osition , be entitled  to  receive basic pay at 
a rate o f  basic pay n o t  less than  the rate the 
em ployee was receiving w hen th e  p osition  
was b rough t under the m erit p ay system, plus 
any subsequent ad justm ent under paragraph
(1 ) o f  th is subsection .

“ (3 ) No em ployee to  w hom  th is chapter 
applies m ay be paid  le ^  th an  the m inim um  
rate o f  basic pay o f  the grade o f  the em 
ployee ’s position .

“ (e ) Under regulations prescribed by  the 
Office o f  Personnel M anagem ent, the benefit 
o f  advancem ent th rou gh  th e  range o f  basic 
pay fo r  a grade shall be  preserved fo r  any 
em ployee covered by  the m erit pay system  
w hose con tin u ou s service is interrupted  in  
the p u b lic  interest b y  service w ith  th e  arm ed 
forces, or by  service in  e s^ n tia l n on -G ov - 
ernm ent civilian  em ployem ent during a p e 
riod  o f  wax or national em ergency.

“ ( f )  For th e  purpose o f  section  5941 o f  
th is title, rates o f  basic pay o f  em ployees cov 
ered by  the m erit pay system  shaU be con 
sidered rates o f  basic pay fixed b y  statute. 
“ §5403. Cash award program

“ (a ) T h e head o f  any agency m ay p ay  a 
cash award to, and in cu r necessary e ^ e n s e s  
fo r  the honorary recogn ition  o f. any em ployee
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emergency executives may be appointed.
The amendment then limits the total 

nimiber of general positions to 10 per
cent Grovernment-wide and 25 percent 
in any one agency.

The first ejffect of the amendment is to 
freeze 90 percent of all Senior Execu
tive Service positions so that only a 
career person could fct© appointed. The 
administration bill would permit the 
agency to decide wl̂ ether a particular 
position should be fUled on a career or 
noncareer basis. Provided that the 10- 
percent or 25-percent limitation is not 
exceeded and provided it is not one of 
the positions designated as career re
served.

'The second effect is to reduce the num
ber of political appointees in thp SES 
because from the general-position pool 
must come all noncareer (political), 
limited term, and limited emergency ap
pointees. On the other hand, if an ad
ministration were to initially use the 
10 percent pool for all noncareer, then 
there would be no flexibility for limited 
t€frm or emergency appointees.

Under the administration bUl, the 10- 
percent limitation applies only to non
career appointees and the limited term 
and emergency appointees would come 
from the career pool.

Mr. UDAUL. I thank the gentleman.
The CHAraMAN. The question is on 

the amendments offered by the gentle
man from New York (Mr. G ilm a n )  .

The amendments were rejected.
The CHAIRMAN. Are there further 

amendments to title IV? There being 
none, the Clerk will read title IV.

Hie Clerk read as follows:

provide for  a range ot basic pay fo r  e ^ h  
grade to  w hicli it  applies, w h lcli range shall 
be lim ited  by  the m inim um  and m axim um  
rates o f basic pay payable for  each such 
grade under chapter 63 o f  th is title.

“ ( c ) ( 1 )  Under regulations prescribed by 
the Office o f  Personnel M anagem ent, the head 
o f  each agency m ay provide fo r  increases 
w ith in  the range o f  basic pay fo r  any em 
ployee covered by  the m erit pay system.

“ (2 ) D eterm inations to  provide pay In
creases under th is subsection—

“ (A ) m ay take in to  a cco im t individual 
perform ance and organizational accom plish
m ent, and

“ (B ) shall be based on  factors su ch  as—  
**(i) any im provem ent in  efficiency, p ro 

ductiv ity, and quality  o f  work or service;
* '(ii) cost efficiency; and
**(iii) tim eliness o f  perform ance;
“ (0 )  shall be su b ject t o  review on ly  in  

accordance w ith  and  to  the extent provided 
by  procedures established by  the head o f  the 
agency; and

“ (D ) shall be m ade in  accordance w ith 
regulations issued by the Office o f  Personnel 
M anagem ent w hich relate to  the distribution  
o f  Increases authorized under th is subsection.

“ (3 ) For any fiscal year, the head o f  any 
agency m ay exercise authority  under para
graph (1 ) o f  th is subsection  on ly  to  the ex
ten t o f  the fu nds available fo r  the purpose o f 

•this su^bsection.
** (4) T he fu n d s available fo r  the purpose o f  

this subsection to  the head o f  any agency for  
any fiscal year sJisOl be determ ined before  th© 
b ^ in n in g  o f  each such  fiscal year by  th© O f
fice o f Personnel M anagem ent, after con su l
tation  w ith the Office o f  M anagem ent and  
Budget. Th© funds available to  any agency 
shall be determ ined by th© Office o f  Person
nel M anagem ent on  the basis o f  tb e  am ount 
estim ated by  the Office to  be  necessary to  re
flect w ithin-grade step increases and quality 
step increases, w h ich  w ou ld  have b ^ n  paid  
under subchapter n i  o f  chapter 53 o f  th is

covered by  the m erit pay system  w h o—
*‘(1) by th e  em ployee 's suggestion, in v en 

tion . superior accom plishm ent, or other per
sonal efforts contributes t o  the 
econom y, or oth er Im provem ent o f  O o v e m - 
m en t operations; or ^

*‘ (2 ) perform s a specia l act o r  service in  
th e  p u b lic  Intereart in  con n ectton  w ith  or  re
lated  to  the em ployee’s  Federal em ploym ent.

“ (b )  H ie  President m ay pay a cash award 
to , w id  Incur necessary expenses fo r  th e  h o n 
orary recogn ition  any em ployee covered  by 
the m erit pay system  w h o—  ,

“ (1 ) by  the e m p lo y e 's  suiae^estion, inven 
tion , superior accom plishm ent, or o th er  p er
sonal eflfort, contributes t o  th e  effioency, eco 
nom y, or other Im provem ent o f  G overnm ent 
operations; or

“ (2 ) perform s an exceptionally  m eritorious 
specisJ act or service in  th© p u b lic  Int^rest-in 
con n ection  w ith  or related to  th© em ployee ’s 
Federal em ploym ent.
A  Presidential cash award m ay be in  addition  
to  an  agency cash awar^ un der su bsection
(a ) o f  th is section .

“ (c )  A  cash award to  any em ployee im der 
th is  section  is In ad d ition  to  the basic pay o f  
th e  em ployee under section  5402 o f  th is  title . 
A cceptance o f  a cash award under th is  sec
tion  constitu tes an fi^reement th at th e  use by  
the G overnm ent o f  any idea, m ethod, or  d e 
vice  fo r  w h ich  the award is m ade does n o t  
fo rm  the basis o f  any cla im  o f  an y nature 
figainst th e  Q overnm ent by  «ae em ployee ac
cepting  the award, h is heirs, or assigns.

“ (d ) A  cash award to , and expenses fo r  the 
honorary recogn ition  o f, any em ployee cov 
ered by  the m erit pay system  m ay be  paid  
from  th e  fu n d  or  appropriation  available to  
th e  activ ity  prim arily benefiting, or th e  var
ious activities benefiting, from  th e  sugges
tion . inven tion , superior accom plishm ent, o r  
other meritOTious effort o f  the em ployee, p c

• head  o f  th e  agency concerned  ^ a U  deter
m in e th e  am o\mt to  be  con trib u ted  b y  each  
activ ity  to  an  agency c a ^  award un der su b -
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section (a ) o f  this section. The Presideiit 
shall determ ine the am ount to  be controlled  
by each activity to  a Presidential award 
under subsection (b ) o f th is section.

“ (e ) (1) Except as provided in  paragraph 
(2) o f this subsection, a cash award under 
this section m ay not exceed $10,000.

“ (2) I f  the head o f an agency certifies to 
the Office o f  Personnel M anagement that the 
suggestion, invention, su perior , accom plish
m ent, or other m eritorious effort o f  an em 
ployee for  w hich a cash award is proposed is 
highly exceptional and unusually outstand
ing, a cash award in  excess o f  $10,000 bu t n ot  
in  excess o f $25,000 m ay be awarded to  the 

'  em ployee on  the approval o f  the Office.
“ ( f )  T he President or the head, o f  an 

agency may pay a cash award under tliis sec
tion  notw ithstanding the death or separa
tion  from  the service o f  an em ployee, i f  the 
suggestion, invention , superior accom plish
m ent, or other m eritorious effort o f the em 
ployee fo r  w h ich  the award is proposed was 
m ade or perform ed while the em ployee was 
covered by the m erit pay system.
“ § 5404. Reports

“ T he Office o f  Personnel M anagement-shall 
su bm it t o  the approiM^ate ccHmnittees o f  each 
House o f  the Ccmgress on  or before January 1, 
1982, a  report on  the operation o f  th e  m erit 
pay system  and the cash award program  es
tablished under this chapter. -T he report 
shall include—

•*(1) a statem ent, together w ith  supporting 
facts, as to  whether the purpose <rf th is chaip- 
ter has been m et during th e  period covered 
by  th e  report, including, to  the extent prac
ticable, quantitative meaures o f costs and 
accom plishm ents o f  th e  m erit pay system  
and th e  cash award program ; and

**(2) any recom m endations fo r  legislation 
to  am end the provisions o f  this 6hapter relat- 
iTig t o  the m erit pay system  or the cash 
award program  considered necessary b y  the

(2 ) l>y adding at the end  thereof the fo l - “ 
low ing new subsection :

“ ( f j  In  the ca g e ,o f an em ployee covered 
b y  th e  m erit pay system  established under 
section  5402 o f  this title , all references In 
this section  to  ‘tw o steps' or ‘two step -in - 
creases* ^ a l l  be  deem ed to  m ean 6 percent.” .

(g ) Section 5335(e) o f  title  5, United 
States Code, is am ended by inserting 'a fter 
“ individual** the fo llow in g: “ covered by the 
m erit pay system  established under section 
5402 o f  th is title, or,” .

(h ) Section 5336(c) o ^  title 5, United 
States Code, is am ended by inserting after 
“ individual”  the fo llow in g : “ covered by the 
m erit pay system  established under section 
5402 o f  this title, or,” .

(i) The table o f  chapters for  part in o f ' 
t itle  5, United States Code, is am ended by 
inserting after the item  relating to  chapter 
53 the follow in g  new chapter:
“ 54. M erit Pay and Cash Awards----------5401” .

e f f e c t i v e  '1>ATE 

S e c . 503. T he provisions o f  th is title  shall 
take effect on  the first day o f  the first app li
cable pay period w hich  begins on  or after 
October 1. 1981, except that such provisions 
m ay take effect w ith  respect to  any category 
or categories o f  positions before su ch  day to 
the extent prescribed by the D irector o f  the 
Office o f  Personnel M anagement.

Mr. UDAU  ̂ (during the reading). Mr. 
Chairman. I ask unanimous consent to 
dispense with further reading of title V 
and that it be printed in the R e c o r d  and 
open to amendment at any point.

The CHAIRMAN. Is there objection to 
the request of the gentleman from Ari
zona?

There was no objection.
The CHAIRMAN. Are there amend

ments to title V?

con tin u e b y  reason o f  paragraiph (3 ) .
j[3) T he provisions o f  the  regulatioins u n 

der paragraph (1) ^providing fo r  an initial, 
lim ited  experim ental application  w ith  re
spect to  the m erit pay system  and the cash 
award program  shall cease to  have effect 
and. the am endm ents m ade by this title  re
lating to  su ch  system  and su ch  program  shall 
have fu ll effect^( w ithout regard to  the lim it
ations under j^ ragraph  (1 ) )  beginning oh  
th e  90th day o f  continuou s session o f  C on
gress fo llow in g  the date on  w hich  the second 
annual report is transm itted to  the C on 
gress under p p a g ra p h  (2 ) . unless the C on
gress before su ch  day adopts ~a concurrent 
resolutipn w h ich  states that the Congress 
does n ot  favor the continuance o f  such  sys
tem  and such  program . I f  su ch  a resolution 
is adof)ted w ith  respect to  such  system  and 
su ch  program  before su ch  date, then  the 
provisions o f  su ch  regulations and su ch  
am endm ents relating to  such  system  and 
such  program  shall cease to  have effect on  
such  90th day (or. i f  later. 30 days after the 
date o f  the  adoption  o f  su ch  reso lu tion ).

(4 ) For purposes o f  paragraph X 3). the 
con tin u ity  o f  a session o f  Congress shalj be 
co n s id e r ^  to  be broken  on ly  b y  an ad journ
m ent o f  th e  Congress sine die. and the days 
on  w h ich  either House o f  the  Congress Is 
n o t  in  session because o f  an  ad journm ent 
o f  m ore than  3 days to  a  day certain  shall 
lie  excluded  in  the com p u tation  o f  the 90- 
day period  under such  paragraph.

Mr. FISHER (during the reading). Mr. 
Chairman. I ask imanimous consent that 
the amendments be considered as read 
and printed in the R e c o r d .

The CHAIRMAN. Is there objection to 
the request of the gentleman from Vir
ginia?

There was no objection.
Mr. FISHER. Mr. Chairman. I ask 

imanimous consent ttiat the amend-
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Office.
•*§ 5405. Regulations

“ The Office o f  Personnel M anagem ent shall 
prescribe regulations to  carry ou t the p u r- 
ipose o f this chapter,’*.

T ECHN ICAL AND CONTORM IN G A B ^ N D M E N T S
Sec. 502. (a ) Section 4501 (2) (A ) o f  t itle  5, 

U nited States Code, is am ended by striking 
o u t  “ title ; and”  end  Inserting in  lieu  thereof 
“ title, b u t  does n ot include an em ployee 
covered by  the m erit pay system  established 
under section  5402 o f  this title ; and” .

(b ) Section  4502(a) o f  title  5, United 
States Code, is am ended by  striking ou t  **$5,- 
000”  and. inserting in  lieu  thereof “ $10,000” .

(c )  S ection 4502(b) o f  t itle  5. United 
States Code, is am ended—

(1) by  striking out^ 'C ivil Service Com m is
sion”  and inserting in  lieu  thereof “ Office o f  
Personnel M anagem ent” ;

(2 ) by  striking ou t  “ $5,000”  and inserting 
V In lieu  thereof “ $10,000” ; and

(3 ) by  striking ou t “ tl: ê C om m ission 
an nd  inserting in  lieu  thereof “ the O f
fice” .

(d ) Section 4506 o f  t itle  5, U nited States 
Code, is am ended by  striking ou t “ Civil Serv
ice Com m ission m ay”  and inserting In lieu  
thereof “ Office o f Personnel M anlagem ent

(e ) The second sentence o f  section  5332(a) 
o f  title  5, U nited States Code, is a m e n d ^  
by  inserting after “ applies”  the fo llow in g: , 
except an em ployee covered by  the pay sys
tem  established under section  5402 o f .  this

(f )  Section 5334 o f  title  5, United States 
Code (as am ended In section  8 0 1 (a ) (3 ) (G ) 
o f  this A c t ) , is am ended—  ^

(1) in  paragraph (2 ) o f  subsection ( c ) ,  
by  Inserting “ , or for an em ployee appointed 
to  a position  covered b y  the m erit pay system  
established tinder section  5402 o f  th is title, 
any dollar am ount.”  after “ step” ; and

A M E N D M E N T S  OFFERED BY M R . FISH ER

Mr. FISHER. Mr. Chairman, I offer 
amendments.

The Clerk read as follows:
Am endm ents offered by F i s h e r : Page 

270, beginning on  line 1, strike ou t  “ January 
i ,  1982, a report on  the operation”  and  insert 
in  lieu  thereof the fo llow in g: “ January 1, 
1986, and biennially thereafter, a report on  
the operation during the preceding 2 fiscal

^ Page 272, strike ou t  lines 19 through 24 
and insert in  lieu  thereof th e  fo llow in g :

EfFECTIVE d a t e ; EJffE RIM EN TA L APPLICATION

Sec. 503. (a ) Except as provided in  subsec
tion  (b ) o f  th is section, the am endm ents 
m ade by th is title  shall take effect on  the 
first day o f  the first applicable pay period 
w hich  begins on  or  after O ctober 1, 1981.

( b ) (1 )  N ot later than  60 days after the 
date o f the enactm ent o f  this title , th e  D i
rector o f  the Office o f  Personnel M anagem ent 
shall prescribe regulations providing for  an  

. initial, experim ental application  of the 
am endm ents m ade by th is title , w h ich  shall 
begin on  the first day o f  the first applicable 
pay period w hich  begins o n  or after October 
1, 1981. Such  regulations shall provide that 
the m erit pay system  and th e  cash award 
program  w ill apply w ith respect to  positions 
on ly  in  3 E xecutive departm ents designated 
by the Director.

(2) W ith in  30 days after the end o f  each 
o f  the  first tw o fiscal years to  w hich such  
am endm ents apply, the D irector shall p re
pare and transm it to  each  House o f  the 
Congress a report on  the m erit pay system  
and th e  cash award program , in clud ing  an 
evaluation o f  their effectiveness and the 
m anner in  w hich they are adm inistered. The 
second such  report shall include proposed 
regulations w hich  w ould provide fo r  ad ju st
m ents w h ich  w ould be  appropriate in  the 
event such system or such program  does n ot

ments be considered en Woe.
The CHAIRMAN. Is there objection to 

the request of the gentleman from Vir
ginia?

There was no objection.
Mr FISHER. Briefly, Mr. Chairman, 

the bill establishes a merit pay system 
for supervisors and managers in Grades 
GS-13 to 15. My amendment would make 
the merit pay system an experiment to 
be carried out in three agencies for 2 
years. This would parallel the 2-year ex
perimental provision for the Senior Ex
ecutive Service which we have accepted. 
After the 2 years are up, the merit pay 
system will go into effect govemment
wide, unless both Houses of Congress 
veto it. This controversial proposal for 
attempting to motivate midlevel man
agers to perform better through mone
tary incentives should be tested before 
all managers throughout the Govern
ment are brought imder ttie system. I 
think this is the way to do it.

In discussion with the Chairman of the 
Civil Service Commission, I find that in 
his opinion it would take some period of 
years to launch an effective incentive 
pay system for these GrS-13 to GS-15 
middle-level managers, and since it is 
going to take some time anyway, I think 
we would aU be reassured if my amend
ment were passed and we said explicitly, 
as we have with the Senior Executive 
Service, let us try this out for 2 years on 
an ample scale and see how it works.

One final word : I am telling the Mem
bers from a lot of experience, both per
sonal, in the civil service, and as a Rep
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resentative of a district that has more 
civil servants than any other, that we 
are now talking about more than 9,200 
people. We are reaching into tens of 
thousands, and it is the express inten
tion that if this works, it would be ex
tended all the way down to— ŵhat is it— 
GS-5.

Then we would be dealing with 1 mil
lion employees or more, so I think we 
ought to go a little slowly here to try to 
do it, to experiment with it, try it on 
^  ample scale for a couple years, which 
is what it would take ansrway to do it in
telligently, and then make up our minds.

In my version of the amendment, the 
merit raise program would go Govern
ment wide, so to speak, unless both 

 ̂ Houses of Congress voted to the con
trary. If that works, as I hope it does, 
1 think thereafter we can consider ex
tending it farther into the civil service 
so as to make m&rit pay characteristic 
of most of the civil service.

1 urge very much that we consider this 
amendment, although I know it wiU not 
meet with the approval of the manager 
of our bill; but I urge that we consider 
it carefully and see if we do not want to 
vote for it as really the best way to go 
forward here.

I speak now, not as somebody with a 
lot of civil servants in his district and 
who is automatically going to vote 
against this bill. If it can be brought into 
reasonably good shape, I intend to vote 
for it and maybe I will vote for it even 
if this is not passed; but I do urge that 
we consider this amendment and see if

Mr. UDALL. I tried to say that.
Mr. nSHER. Yes. Second, on the 

other type of increase, I too, hope we 
can go in the direction of this bill. I 
want to see merit pay pervade the gov
ernment; but I really think we are step
ping along too fast if we apply it ev
erywhere in Government without the 
trial period. We could choose three de
partments that would represent a large 
percent of the total Government em
ployment, even more than 50 percent if 
the administration wanted to.

I am thinking partly of the morale of 
all this. I am very close to these civil 
servants. I think I know them almost as 
well as I know my own family. Whatever 
we do here, we are still going to have 
to rely on ttiese same people to run our 
Government. Anything that supports 
them and does not tear down their mo
rale, and yet really gets us on rapidly 
toward a fair and workable merit pay 
system, I think really ought to be voted 
for.

Mr. UDALL. I understand; but the / 
Civil Service Commission says it will 
take about 3 years to implement 
this; yet the gentleman would have a 
judgment made on the scheme at the 
end of 2 years. I think on that basis 
alone, it is a poor amendment.

Mrs. SPEUjMAN. Mr. Chairman, I 
move to strike the requisite niuriber of 
words, and I rise in support of the 
amendment.

Mr. Chairman, I want to congratulate 
my colleague, the gentleman from Vir
ginia (Mr. F is h e r ) ,  for making this

need to change the laws if we need to in 
order to help the administration admin
ister the program.

Mr. Chairman, let us do it properly.
1 commend: the gentleman from Virginia 
(Mr. PisHER) for his recommendation.

Mr. DERWINSKI. Mr, Chairman, I 
move to strike the requisite number of 
words, and I rise in opposition to the 
amendment.

I will use very little time, Mr. Chair
man. I would like to point out that one 
might be tempted to ref̂ r to this as an 
amendment that guts the program, but 
the gentleman from Virginia (Mr. 
Fisher) is more of an'expert in finesse 
than he is in gutting. He is not the tsrpe 
that guts; he is smpoth, he is effective, 
he is knowledgeable, and he is scholarly. 
He has a wonderful approach to legis
lation.

But the effect of this amendment 
would really be to limit the program to a 
2-year minimimi period, and it would 
be difficult to get an honest evaluation 
m that time. The best guesses are that 
it would take anywhere from 3 to 5 
years to implement major parts of this 
law, and it would be unwise to have sun
set after 2 years without a fair period of 
evaluation, given the sheer size of this 
Government of ours and the obvious time 
it will take to really understand and see 
the workings of this new program.

1 think limiting' the program to just
2 years is too arbitrary. It is just too brief 
a period. I suggest, using pure common- 
sense and taking into consideî tion the 
headaches of a massive government
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we really do not want to vote for it.
Mr. UDAUj. Mr. Chairman, I rise in 

opposition to the amendment.
Mr. Chairman, this amendment deals 

with the middle managers in the Fed
eral Government, the GS-13, 14 and 15 
people. Today they get an annual com
parability raise in October. Most of them 
get an annual or biannual step increase, 
so that every year or two you get a raise 
unless you are so bad that you are fired. 
More than 95 percent of the Federal em
ployees get raises every year or 2 years, 
and they get comparability pay. ^

What we would do is leave the com
parability pay in October alone. Every
body would get that. What we will do 
is use the step increases for merit pay, 
so that tf somebody does a crackerjack 
job, that person will be recommended 
by the supervisor. You would be recom
mended by your supervisor and get a 
modest increase in pay. By saying we 
will try it in two or three departments 
and if it is bad we will cut it out and if 
it is good we^ill have the Executive sign 
it and find out whether it will work or 
not.

The gentleman from Virginia has been 
sincere and I know the gentleman is con
structive, but I think it is a bad amend
ment. I urge its rejection.

Mr. FISHER. Mr. Chairman, will the 
gentleman yield for a very brief colloquy?

Mr. UDALL. I yield to the gentle
man from Virginia.

Mr. PESHER. Mr. Chairman, in the 
first place, my amendment has nothing 
to -do with comparability pay advances 
or cost-of-livimr

recommendation. There was a recom
mendation made, and it was passed in 
the committee, that this Senior Execu
tive Service be tried in three depart
ments. That represents hundreds of 
agencies, not three agencies. Hundreds 
of agencies are involved in three depart
ments.

I might point out that during that 2- 
year period there would be reports back 
to the Congress on the progress being 
made. A the end of'S years the Senior 
Executive Service would spread out over 
the whole Government unless both 
Houses of the Congress determined that 
it shoxild be brought to a stop. It would 
take legislative action to do that.

What we are attemping to do is to 
prevent the kind of chaos we have had 
with the Post Office reorganization. 
Surely we have learned something there,

. and surely we ought to recognize that if 
we move just a little more slowly and 
a little more surely, we will come up with 
a better product.

That recommendation did pass in 
committee. To incorporate this pay 
schedule so that it can be worked in the 
same way here makes very good sense. 
We are not limiting this to a small 
sample of employees. If the President 
were to select his three largest agencies, 
Dî ehse, HEW, and Veterans, he would 
have over 66 percent 6f the Government 
covered. Surely 66 peirceht is a large 
enough sampling so that the Congress 
is able to keep an eye on what is going 
on.

Oversight after chaos is very difficult. 
It is far better that we monitor what is 
happening and change the rules if we

structure such as the one we have, the 
job obviously cannot be done in 2 years, 
and this amendment is too restri^ive.

Mr. FISHER. Mr. Chairman, will the 
gentleman yield? ^

Mr. DERWINSKI. Of course, I will 
yield to the gentleman from Vii^inia.

Mr. FISHER. Mr. Chairman, I really 
think this phrase of “gutting” the pro
gram is a bit overdone.

Mr. DERWINSKI. I did not say tiie 
gentleman was gutting the program; I 
said the gentleman was finessing it.

Mr. FISHER. Mr. Chairman, in the 
gentleman's own fairly smooth and at
tractive manner, however, that is what 
he implied.

I have no intaition of gutting the pro
gram. As I said several times over, it is 
altogether likely that I will vote for this 
bill even if it does not contain this 
amendment along with some of' the 
others. I may be the only Member who 
comes from a district dominated by Fed
eral employment who is likely to do that.

This does not gut the bill at alL It 
simply says: Let us try it out on a large 
scale for 2 years, and then we can 
make changes. But if we do not do any
thing, then automatically it goes Gov- 
emment-wide unless both bodies vote to 
the contrary. In no way can this directly 
or by implication be thought of as gut
ting what I consider to be a bill With 
very, very many important, innovative, 
and necessary features for the improve
ment of our Government.

Mr. DERWINSKI. Mr. Chairman, for 
the record, let me state that I had no 
intention of stating that the gentleman 
from Virginia (Mr. Fisher) was gutting
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the bill. I want to malce it clear 
what he is doing is imposinfir artificial re
straints within which the managem^t 
prerogative we all envision could not 
logically be properly implemented.

Mrs. SPELLMAN. Mr, Chairman, will 
the gentleman yield so that I may ask 
the gentleman from Virginia a question?

Mr. DERWINSKI. I yield to the gentle
woman from MaryUmd.

Mrs. SPELLMAN. I thank the genUe- 
man for yielding.

Mr. Chairman, I would like to ask the 
gentleman Trom Virginia (Mr. P is h e r )  
If he does not have a provision there 
w ^ h  says that at the end of the 2 years 

program automatically ^tends over 
the entire Government unless it is abort
ed by definite action by the Congress.

Mr. FISHER. That is correct.
Mrs. SPELLMAN. Both Houses of 

Congress?
Mr. FISHER. Th^ is correct.
Mrs. SPELLMAN. Thai it certainly is 

not a limit^ program, it is not just a 
small trial; it is an attempt to move into 
a new program, and one thc  ̂ is really 
quite different, at a deliberate pace.

Mr. FISHER. The gentlewoman has 
stated the matt^ correctly.

Mrs. SPELLMAN. I thank the gentle
man.

Mr. DERWINSKI. But you would, in 
fact, say it is premature judgm^t by the 
Congress because of the lack of time to 
fully be able to imderstand and appre
ciate what is being done?

Mrs. SPELLMAN. If by “premature” 
the gentleman means before chaos has 
complete set in. I would hope so.
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Courts, and th e  G overm nent Printing Office, 
b lit does n o t  include—

"  (A) a Governm ent corporation;
**(B) th e  Central Intelligence Agency, the 

Defense Intelligence Agency, the  N ational 
Security Agency, or any Execu^ve agency or  
u n it thereof w h ich Is designated by the 
R ^ id e n t  and w hich conducts foreign  in tel
ligence or counterintelligence activities; or

“  ( C) the G e n ia l  A ccou nting Office.
" (2 )  ‘employee* means an Individual em 

ployed  in  or under an agency;
“ (3) ‘eligible ’ means an individual w ho 

has qualified fo r  appointm ent In an agency 
and whose nam e has been entered on  the 
appropriate register or list o f  ellglbles;

“ (4) ‘dem onstration project* m eans a 
p ro ject conducted  by the^ Office o f  Person
nel M anagement, or under its supervlBlon, 
to  determ ine whether a specified change In 
personnel m anagem ent policies or p roce
dures w ould result In  im proved Federal per
sonnel m anagem ent; and

“ (5) ‘research program* means a p lanned 
study o f  the m anner In w h ich  p u blic  
m anagem ent policies and systems are o p 
erating, the effects o f  those policies and 
systems, the possibilities fo r  change, and 
com parisons am ong policies and systems. 
“ § 4702. Research progrcuns

' ‘T h e  Office o f  Personnel M anagem ent 
shiai—-

“ (1) establish and m aintain  (M id assist 
in  the establishm ent and m aintenance o f )  
research program s to  study lnq>roved m eth
ods and technologies' In Federal personnel 
m anagem ent;

“ (2 ) evaluate the research program s es
tablished under paragraph (1 ) o f  this sec
tion ;

“ (3) establish and m aintain a  program  
for  the coUectlon ,and public dissem ination 
o f  Inform ation relating to  personnel m an - 

'  agem ent research and for  encouraging and

the nim iber em ployees o r  e l ig ib le  
^  ^  aggregate and  by

“ (D ) the m eth odology;
**(E) the duration;

tra ining to  be provided;
(G ) the an ticipated  costs;

m eth odology an d  criteria for

descrip tion  o f  any lack  ot 
s ^ < ^ c  authority  fo r  any aspect o f  the p ro j- 
ect; and  ^

cita tion  t o  an y provision  o f  
w hich . I f n o t  waived 

s ^ o n .  woiUd p roh ib it  ttie ccm- 
d u c ^  o f  ttoo p ro ject as pr<^osedi
B e ^ t e r f  ***“  Federal
„  su bm it the p lan  so publish ed  to  p u b - 
u c  hearing; and  .

t r a n ^ t  a cop y  o f  th e  plan, taU ng 
revision resulting f r « n  

t o  each H ouse o f  th e  Congress. 
^ dw nonstratlon  p ro je c t  under 

to l^ M cU o n  m ay n ot  be  undertaken, or any 
agrw m en t or con tra ct w ith  rfespect to  
p ro ject i ^ y  n o t  be entered Into, unless— 
^  (A ) the ^ a n  under su bsection  (b )  o f  this 

the p ro je c t  Is approved By each 
agency involved;

plan , as so approved, Is 
^ ^ is m it te d  to  each House o f  the C ongress;.

d isapproved b y  either
* Congress during the flret p e- 

^ e n d a r  days o f  con tin u ou s ses- 
Mon o f  the Congress a fter  the date dh w hich 

transm itted  to  su ch  House 
o f  PanfBrapb (D  (C )
O con tin u ity  o f  a session Is broken
s t o fd te ^ ,^ d  Of th e  con gress
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M r. D E R W IN S K I . N o . I  a m  s^ yln g^ be- 
fo r e  e ffic ien cie s  w ill b e  d e m o n str a te d  in  
th e  c iv il  serv ice , th e n  a ll o f  u s  in  a  n o n -  
p o l it ic a l  fa s h io n  <^ould a p p re c ia te  it.

Mrs. SPEIiilSlAN. I think we would 
have a pretty good idea of 
was taking, and also the admini^ration 
would be forced to do a better job because 
the eye of the Congress was upon it.

The CHAIRMAN. The question is on 
the a m e n d m e n ts  offered by the gentle
man from Virginia (Mr. F is h e r ) .  ^

The question was taken; and on 
sion (demanded by Mr. F is h e r )  there 
w ere— ayes 9, noes 38. ,

So the amendments were rejectea.
The CHAIRMAN. Are there other 

a m e n d m e n ts  t o  t it le  V ?  m
There being none, the Clerk wiU read

title VI.
The Clerk read as follows: 

t i t l e  VI— r e s e a r c h ,  d e m o n s t r a t i o n ,  
a n d  o t h e r  PROGRAMS 

r e s e a r c h  p r o g r a m s  a n d  d e m o n s t r a t i o n
PROJECTS ^  ^

SEC. 601. (a ) Part i n  o f  t iu e  6, U n l t ^  
sta tes  Code, Is am ended by  adding at tlio  
en d  o f  BUbpart C thereof the foUowlng new  
C h a p t e r :
“ Chapter 47.— PERSONNEL

p r o g r a m s  a n d  d e m o n s t e ia t io n  
p r o j e c t s  

“ Sec.
“ '-4701. Definitions.
“ 4702. Research programs.
“ 4703. D em onstration projects.
“ 4704. A llocation  o f  funds.
“ 4705. Reports.
“ 4706. Regulations.
“ §47o1. D efinitions

“ For the purpose o f  th is chapter—
“ (1) ‘agency’ means an Executive agency, 

the Adm inistrative Office o f  the U nited States

facU ltatlng the exchange at 
am ong Interested persons

“ (4) carry ou t the preceding fu n etloM  
directly or through agreem ent or contract.
“ § 4703. Demonstration projects

••(a) Except as provided In thW section, 
th e  Office o f  Personnel M anagem ent 
directly  or  through  agreemeirt “  
w ith  one or  m ore agencies and 
and private organizations, 
evaluate dem onstration projects. S u b ject to  
the provisions o f  th is section , 
ing o f  dem onstration ProJeo^ ^
l i f t e d  by  any lack o f  speclflc a u p o r lty  
to  take the action  c o n t e m p la t ^  or 
nrovlslon o f  law In effect w hich U Ih co i^  
sl^tent w ith  the action , Including any law

“ ~ f « ^ “ r m : S '2 r e s t a b l « s W ^ ^  quaU - 
fication  requ^em entfl for, recru itm o it  for, 
and appointm ent to  positions; ■

“ (2) the m ethods o f  classifying posltlona 
and com pensating em ployees;

“ (3 ) the m ethods o f  assigning, reassigning,
or prom oting em ployees; __

« (4 )  the m ethods o f  disclpUning em -

p loy eM .^ e  o f  providing IncenUves
to  em ployees, Including the provision o f  
group or individual incentive bonuses or

^ *^6) hours' o f  w ork per day or per week;
“ (7 ) the m ethods o f  involving em ployees, 

labor organizations, and em ployee OTganl- 
zations In personnel decisions; and

“ (8 ) the m ethods o f reducing overall 
agency staff and jgiade levels.

“ (b ) Before conductin g  or entering in to  
any agreem ent or contract to  con d u ct a 
dem onstration project, tbe  Office o f  Person
nel M anagem ent shall—

“ (1 ) develop a p lan for  su ch  p ro ject w hich 
identifies—

“ (A ) the purposes o f the project;
“ (B ) the types o f  em ployees or ellgibles, 

categorized by  occupational series, grade, or 
organizational xmit;

ad journm ent o f  m ore tHa*C 3 ^ e n d «  to y s  
to  a day certain are excluded in  tne com p u ta
tion  o f  th e  60-day period.

**(d’) No dem onstration p ro je ct  under tnis 
section  m ay provide fo r  a  waiver o f—

“ (1) any provision o f  chapter 63 (relating 
to  lU W ) or subpart G  (relating to  insurance 
and annuities) o f  th is title ;

^ m ( i )  o f
th is title ;

“ (B ) provid ing fo r  equal em ploym ent o p 
p ortun ity  through  affirmative a ction  un der 
any su ch  p rovision  o f  law;

“ (O ) provid ing any right or rem edy avail
able to  any em ployee or  applicant fo r  em ploy
m en t in  the civil service un der any su ch  
provision  o f  law;

**(3> any provision  o f  chapter 15 o r  su b - 
chapter in o f  chapter 73 o f  ttils t itle  (re 
lating t o  poU tical a c t iv ity ); or

“ (4 ) any ru le or  regu lation  issued under 
the provisions o f  law  referred to  to  para- 
grM)h (1 ) .  (2 ) ,  o r  (8 ) o f  th is subsection .

" ( o )  (1 ) E ach dem on stration  p ro ject

“ (A ) involve n o t  m ore th an  6,00ff Individ
uals ottier th an  Indlvldtials In any control 
groups necessary t o  vaUdate th e  results o f
the p roject; and _ _

“'(B ) term inate before  th e  end  o f  th e  
5 -year prarlod beg inn ing  o n  th e  date o f  
transm ittal to  each H ouse o f  th e  Congress by  
th e  Office o f  Personnel M aagem ent o f  a  copy  
o f  the p lan  for  th e  p ro je c t  un der su bsection
(b )  C4) o f  th is section , except th a t research 
i ia y  < »n «n u e  beyon d  th e  date to  ttie extent 
neM ssary to  validate th e  rraults o f  Uie 
project. ~
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Mr. UDALL (during the reading). Mr. 
Chairman, I ask unanimous consent that 
title VI be considered as read, printed 
in the R e c o r d , and open to amendment 
at any point.

The CHAIRMAN. Is there objection 
to the request of the gentleman from 
Arizona?

There was no objection.
The CHAIRMAN. Are there any 

amendments to title VI?
AM END M ENT OFFERED BY MR. SOLARZ

Mr. SOLARZ. Mr. Chairman, I offer 
an amendment.

The Clerk read as follows:
Am endm ent offered by  Mr. ^ o l a r z : Page 

288, Insert after line 11 the follow ing new  
su btitle :
Subtitle D —Federal Employees F lexible and 

Compressed W ork Schedules 
c o n g r e s s i o n a l  f i n d i n g s

Sec. 631. T he Congress finds that new 
trends In the usage o f  4-day workweeks, 
flexible work hours, and other variations in  
workday and workweek schedules in  the p ri
vate sector appear to  show  sufficient prom ise 
to  warrant carefuUy designed, controlled, 
and evaluated experim entation by Federal 
agencies over a 3-year period to  determ ine 
whether and in  w hat situations such  varied 
work schedules can be  successfully used by 
Federal agencies on  a perm anent basis. T he 
Congress also finds th at there should  be 
sufficient flexibility in  the work schedules o f 
Federal em ployees to  aUow such em ployees 
to  m eet the obligations o f  their faith .

Such m aster plan shall provide fo r  th e  study 
and evaluation o f  experim ents w ith in  a sam 
ple o f  organizations o f  different size, geo
graphic location , and fu n ction s and activ
ities, sufficient to  insure adequate evaluation 
o f  the im pact o f  varied work schedules on —

(1) the efficiency o f  G overnm ent opera
tions;

(2) mass transit facilities and traffic;
(3 ) levels o f  energy consum ption ;
(4) service to  the public;
(5 ) Increased opportunities fo r  fu ll-tim e 

and part-tim e em ploym ent; and
(6 ) individuals and fam ilies generally.
(c )  The Office shaJl provide educational 

m aterial, and technical aids and assistance, 
fo r  use by an agency before and during the 
period su ch  agency is conductin g  experi
m ents under this subtitle.

(d ) I f  the head o f  an agency determ ines 
th at the im plem entation o f  an experim ental 
program  referred to  in  subsection (a ) o f  th is 
section  w ou ld  substantially  d isrupt the 
agency in  carrying ou t its fim ction s, su ch  
agency head shall request the Office to  
exem pt such agency from  the requirem ents o f  
any experim ent conducted  by  the Office under 
subsection  (a ) o f  th is section . Such  request 
shaU be accom panied by a report detailing 
the reasons fo r  su ch  determ ination. T he 
Office shall eixempt an agency from  su ch  re
quirem ents on ly  i f  it  flnds that includ ing 
the agency w ith in  th e  experim ent w ould n ot 
be  in  the best Interest o f  the public, the 
Governm ent, or the em ployees. T he filing o f  
such  a request w ith  the Office shall exclude 
the agency from  the experim ent \mtU the 
Office has m ade its determ ination or  imtU 
180 days after the date the request is filed, 
whichever first occurs.

P a r t  1— F l e x i b i ,e  S c h e d x t u n g  o p  W o r k  
H o u r s  D e f i n i t i o n s

Sec. 641. For the purpose of this part—
(1) the term “credit hours’* means any

fu n ction s or Is incurring additional costs b e 
cause o f  su ch  participation , such  agency 
hea^ m ay—

(A ) restrict the employees* ch o ice  o f  ar
rival and departure tim e.

(B ) restrict the use o f  cred it hours, or
(G ) exclude from  such  experim ent any em 

ployee or group o f  em ployees.
(c ) Experim ents under su bsection  (a ) o f  

th is section  shaU term inate n ot later than 
the end o f  the 3-year period  w h ich  begins on 
the effective date o f  th is part.

CO M PU TATIO N  OF PREM HTM  PAY
Sec. 643. (a ) For piirposes o f  determ ining 

com pensation  fo r  overtim e hou rs in  the case 
o f  an em ployee participating in  an experi
m ent under section  642 o f  th is  subtitle—

(1) th e  head o f  an agency m ay, on  request 
o f  the em ployee, grant the em ployee com 
pensatory tim e off in  lieu  o f  paym ent for

 ̂su ch  overtim e hours, w hether or  n o t  irregu
lar or occasional In nature and n otw ith 
standing the provisions o f  sections 5542(a), 
5 5 4 3 (a )(1 ), 5544(a ), and  5550 o f  title  5, 
U nited States Code, section  4 1 0 7 (e )(5 ) o f 
t itle  38, U nited States Code, sedtion 7 o f  the 
Fair Labor Standards A ct, as am ended (29 
U.S.C. 207), or any other provision  o f  law; or

(2 ) the  em ployee shall be  com pensated for  
such  overtim e hours In accordance w ith such 
provisions, as applicable.

(b ) N otw ithstanding the provisions o f  law 
referred to  in  su bsection  (a ) (1 ) o f  this sec
tion , an em ployee shall n ot  be entitled  to  be 
com pensated for  credit hours w orked except 
to  the extent authorized under section  646 
o f  this su btitle  or to  the extent su ch  em 
ployee is allow ed to  have su ch  hou rs taken 
in to  accou n t w ith  respect to  the em ployee’s 
basic work requirem ent.

( c ) ( 1 )  Notwithstanding section 5545(a) 
of title 5, United States Code, premium pay 
for nightwork shall not be paid to an em
ployee otherwise subject to sucb section



DEPrNITIONS
Sec. 632. For the purpose o f this ^ b t l t l ^
(1) the term  “ agency”  means

agency and a mUitary departm ent (as such 
term s are defined In section 105 and 102, 
resnectlvely, o f t itle  5. United States C od e );

(2) th e  term  "employee**
set forth  in  section  2105 o f  t itle  5, U nited

^ ^ (3^  th ^ te r m  “ Office** means the Office o f  
Personnel M anagem ent; and

(4) th e  term  “ basic work requirem ent 
m eans the num ber o f  hours, excluding o y e ^  
tim e hours, w h ich  an em ployee is 
to  w ork or is required to  account for by leave 
or otherwise.

e x p e r i m e n t a l  p r o g r a m  

SEC. 683. (a ) (1 ) W ith in  180 days 
effective date o f  th is se c t io n , a n d  su b ject to  
th e  requirem ents o f  section  662 o f  this 8^^“ 
title  and the term s o f  any w ritten agreem ent 
referred to  in  section 662(a) o f  th is subtttle, 
th e  Office shall establish a program w h ich  
provides fo r  th e  iconducting o f  e x p er im en t 
by  the Office under parts 1 and 2 o f th is sub
title . Such experim ental program  shall ^ v e r  
a  sufficient num ber o f  positions throughou t 
th e  executive branch, and a sufficient range 
o f  w orktim e alternatives, to  provide an ade
quate basis o n  w h ich  to  evaluate th e  effec
tiveness and desirabiUty o f  perm anently 
m aintaining flexible or compressed work 
schedules w ith in  the executive b r ^ < ^ .

(2) Each agency m ay con d u ct one or m ore 
experim ents under parts 1 and 2 o f  th is su b 
title. Such  experim ents shall be  su bject to  
su ch  regulations as the Office m ay prescribe 
under section  665 o f  th is subtitle.

(b ) "rh e 'O ffice  shall, n ot later than  90 
days after th e  effective date o f  this section, 
establish a m aster p lan  w hich  shall contain  
guidelines and criteria^ by  w hich th e  Office 
w ill study and evaluate experim ents con 
d u cted  u n der parts 1 and 2 o f  this subtitle.

hours, w ith in  a flexible schedule established 
under this part, w h ich are in  excess o f  an 
em ployee's basic work requirem ent a ^  
w hich  the em ployee elects to  work so as to  
vary the length  o f  a workweek or a workday; 
and

(2) the term  “ overtim e hours”  m eans all 
hours in  excess o f  8 hours in  a day ot 40 
hours in  a week w h ich  are officially ordered 
in  advance, b u t  does n o t  include cred it hoiirs.

f l e x i b l e  SCHEDU1.IN6 EXPERIM EN TS
Sec. 642. (a) N otw ithstanding section  6101 

o f  t itle  5, U nited States Code, experim ents 
m ay be  conducted  in  agencies t o  test flexible 
schedules w hich in clu d e— ^

(1) designated hours and days during 
w h ich  an em ployee on  such a schedule m ust 
be present fo r  work; and

(2) designated hours during w h id i an em 
ployee on  such a schedule m ay elect the tim e 
o f  such employee*s arrival at and  departure 
from  work, solely for  such purpose or, i f  and 
to  the extent perm itted, fo r  the purpose o f  
accumulating credit hours to  reduce the 
length o f  the workweek or another workday. 
An election  by  an em ployee referred to  to  
paragraph (2) o f  this subsection  shall be 
su b ject to  lim ltationp generally prescribed 
to  ensure th at the duties and  requirem ents 
o f  the em ployee’s p osition  are fu lfilled.

(b ) N otw ithstanding any other provision 
o f  th is  subtitle, b u t  su b ject to  the term s o f 
any w ritten agreem ent under section  662(a) 
o f  this subtitle—

(1) any experim ent under subsection (a) 
o f  th is section  m ay be term inated by the O f
fice i f  i t  determ ines that the experim ent is 
n o t  in  the best interest o f  th e  public, the 
Governm ent, or the em ployees; or

(2) i f  the head o f  an  ftgency determ ines 
that any organiziition w ith in  th e  agency 
w h ich  is participating in  an  experlnient 
im der subsection 4a> o f  th is section  is being 
substantially d isrupted in  carrying o u t  its

solely because the em ployee elects to  work 
credit hours, or elects a tim e o f  a m v a l or 
departure, at a tim e o f  day from  w h ich  such  
prem ium  pay is otherwise authorized, ex
cept that—  , , ,

(A ) if an em ployee is on  a flexible schedule
under w hich—

(i) the num ber o f  hours during w h ich  such 
em ployee m ust be present fo r  work, p lus

(ii) the num ber o f  hours during w hich 
such  em ployee m ay elect to  w ork credit hours 
or elect the tim e o f  arrival a t and departure 
from  work,
w h ich  occu r outside o f  the n igh t work hours 
designated in  or under such  section  5545(a) 
to ta l' less than  8 hoxirs. su ch  prem ium  pay 
shall be paid fo r  those hours w hich , when 
com bined  w ith  su ch  total, do n ot  exceed 8 
hours, and

(B ) i f  an em ployee is on  a flexible schedule 
under w h ich  the hours th a t su ch  em ployee 
m ust be present fo r  w ork in clu d e  any hours 
designated  in  or under su ch  section  5545(a), 
such  prem ium  pay  shall be p a id  fo r  such 
hours so designated.

(2 ) N otw ithstanding section  5343(f) o f 
t itle  5, U nited States CJode, and  section  4107
(e) (2 ) o f  title  38, U nited States Code, n ight 
differential shall n o t  be  paid  t o  any em p loy ee . 
otherwise su b ject to  either o f  su ch  sections 
solely because su ch  em ployee elects tp  work 
cred it hours, or elects a tim e o f  arrival or 
departure, at a tim e o f  day fo r  w h ich  night 
d ifferential is otherw ise authorized, except 
th at su ch  differential shaU be paid  to  an 
em ployee on  a flexible schedule under this 
part—

(A ) in  th e  case d f  an em ployee su b ject to  
such  section  6 3 4 3 (f), fo r  w h ich  aU or a  m a
jo r ity  o f  the hours o f  su ch  schedule fo r  any 
day fa ll betw een th e  hours epedfled  In such

'section , or . ^ ^  *
(B ) In th e  case o f  an  em ployee su b ject to  

su ch  section  4107( b ) ( 2) .  fo r  w h ich  4 hours
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Of such schedule fall between the hours spec
ified in  such section.

HOLIDAYS
Sec. 644. Notwithstanding sections 6103 

and 6104 o f  title 5, United States Ck>de, i f  
any em ployee on a fiexible schedule under 
this part is relieved or prevented from  work
ing on  a day designated as a holiday by  
Federal statute or Executive order, such em 
ployee is entitled to pay w ith respect to  that 
day for  8 hours (or, in the case o f  a 
tim e em ployee, an appropriate portion o f  
the em ployee’s  biweekly basic work require
m ent as determ ined under regulations pre
scribed by the Office).

time-recording devices 
Sec. 645. Notwithstanding section 6106 o f  

title  5, United States Code, the Office or any 
agency m ay use recording clocks as part o f  
its experim ents under this part.

credit hours: accumulation and 
compensation 

Sec. 646. (a ) Subject to  any lim itation 
prescribed by the Office or the agency, a fu ll
tim e em ployee on  a flexible schedule m ay ac
cum ulate n ot  m ore than 10 credit hours, and 
a part-tim e em ployee m ay accum ulate n ot  
m ore than one-eighth  o f  th^ hours in  such 
em ployee’s biweekly basic work requirem ent, 
fo r  carryover from  a biweekly pay period to  
a succeeding biweekly pay period for credit 
to  the basic work requirem ent fo r  such 
period. ;

(b )  Any em ployee who is on  a flexible 
schedule experim ent under this part and who 
is n o longer su bject to  such an experim ent 
shall be paid  at such  em ployee’s then current 
rate o f  basic pay for—

(1) in  the case o f  a fu ll-tim e em ployee, not 
m ore than  10 credit hours accum ulated by 
such em ployee, or

(2) in the case of a part-time employee, 
■ttie number of credit lioxirs (not in excess

(II) w h icb  Is n ot Included w ithin  such 
experim ent,

(ill) for  w hich such  em ployee is qualified, 
and

(iv ) w hich is acceptable t o  the em ployee. 
A  determ ination by  an agency under this 
paragraph shall be made n ot later than 10 
days after the day on  w hich a written re
quest for such determ ination is  received by 
the agency.

(c ) N otwithstanding any other provision 
o f  this subtitle, bu t su bject to  the term s o f 
any written agreem ent under section  662(a) 
o f  this subtitle, any experim ent under su b
section  (a ) o f  this section  m ay be term i
nated by the Office, or the agency, i f  it  d e
term ines that the experim ent is n ot in  the 
best interest o f  the public, the Governm ent, 
or the em ployees.

(d ) Experim ents under subsection  (a) o f 
this section  shall term inate n ot later than 
the end o f  the 3-year period w hich begins on 
the effective date o f  this part.

computation op premium pay 
Sec. 653. (a ) The provisions o f  sections 

5542(a), 5544(a), and 5550(2) o f  t itle  5, 
United States Code, section 4 1 0 7 (e )(5 ) o f 
title  38, United States Code, section  7 o f  the 
Pair Labor Standards Act, as am ended (29 
U.S.C. 207), or any other law, w hich relate 
to  prem ium  pay for  overtim e work, shall 
n ot apply to  the hours w hich constitu te a 
com pressed schedule.

(b ) In  the case o f  any fu ll-tim e  em 
ployee, hours worked in  excess o f  the com 
pressed schedule shall be overtim e hours and 
shall be paid for  as provided by whichever 
statutory provisions referred to  in  subsection
(a) o f this section  are applicable to  the 
em ployee. In  the case o f  any part-tim e em 
ployee on  a compressed schedule, overtim e 
pay shall begin to  be paid after the same

application op experiments in th e  case of  
negotiated contracts 

Sec. 662. (a ) Em ployees w ith in  a u n it  w ith 
respect to  w hich  an organization  o f  G overn
m ent em ployees has been  accorded exclusive 
recogn ition  shall n ot be Included w ith in  any 
experim ent under part 1 or 2 o f  this su btitle  
except to  the extent expressly provided under 
a w ritten agreem ent betw een the agency and 
such  organization.

(b ) T he Office or an agency m ay n ot par
ticipate in  a flexible or dompressed schedule 
experim ent under a negotiated  contract 
w hich  contains prem ium  pay provisions 
w hich  are inconsistent w ith  the provisions o f 
section  643 or 653 o f  th is subtitle , as appli
cable.

prohibition o f coercion 
Sec. 633. (a ) An em ployee m ay n ot directly 

or indirectly  Intim idate, threaten, or coerce, 
or attem pt to  intim idate, threaten, or coerce, 
any other em ployee for  the purpose o f in 
terfering w ith—

(1) such  em ployee’s rights under part 1 
o f  this su btitle  to  e lect a tim e o f  arrival or 
departure t o  work or n o t  to  work cred it 
hours, or to  request or n ot  to  request com 
pensatory tim e off in  lieu  o f  paym ent for  
overtim e hours; or

(2) su ch  em ployee’s r igh t under section  652
(b ) (1 ) o f  th is su btitle  to  vote w hether or 
n ot  to  be included  w ith in  a com pressed 
schedule experim ent o r  su ch  em ployee’s righ t 
to  request an agency determ in ation  under 
section  6 5 2 (b )(2 ) o f  th is subtitle .
For the purpose o f  the preceding sentence 
the term  “ intim idate, threaten, or coerce ’* 
Includes, b u t  is n o t  lim ited  to , prom ising 
to  con fer or con ferring  any ben efit (su ch  as 
appointm ent, prom otion , or com p en sation ), 
or effecting or threatening to  effect any re
prisal (such  as deprivation of appointment, 
promotion, or compensation).
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o f  one-elgb th  o f the Hours In such e m p l o y s  
biweekly basic work requirem ent) aocum u 
lated by sucli ©mploye©.
Part 2—4-P ay Week and Other Compressed 

W ork Schedules DEFiiirrioNS 
Sec. 651. For the purpose o f  this p a ^
(1 ) the term  “ com pressed schedule

the case o f  a fu ll-tim e  em ployee, 
an 80-hour biweekly basic work ^ ^ " ‘ rement 
w h ich  Is scheduled for less than 10 workdays,

®“ fB ) in  the case o f  a part-tim e em ployee 
A biweekly basic work requirem ent o f  less 
than  80 hours wbiclx is scheduled for less
th an  10 workdays; and

(2^ the term  “ overtim e hours m eans any 
hours in  excess o f  those specified hours w hich 
constitu te the com pressed schedule.

compressed schedule experiments 
Sec 652. (a ) N otw ithstanding section  6101 

o f  title  5, U nited States Code, experim ents 
m ay be conducted  in  agencies to  test a 4-day 
workweek or other com pressed schedule.

(1> An em ployee in  a u n it w ith  respect 
to  w hich an  organization o f  G overim en t 
em ployees has n o t  been accorded exclusive 
recogn ition  shall n ot be  required 
pate in  any experim ent under subsection (a )

' o f  th is section  unless a m ajority  o f  the 
em ployees in  such  u n it who, b u t for  this 
paragraph, w ou ld  be included  in  such  ex
perim ent have voted to  be so included.

(2) U pon w ritten request to  any agency 
by an em ployee, the agency, i f  it  determ ines 
that participation  in  an experim ent under 
subsection (a) o f  this section  w ould im pose 
a personal hardship  on  such  em ployee,

except such  em ployee from  such ex
perim ent; or XI- 4.

(B ) reassign such  em ployee to  the nrst
p osition  w ith in  the agency—  ^

’(i) w hich becom es vacant after such de
term ination.

IjotwlthTtan^^^^
(a . or 6550(1) o f  title  6, in
or anv other applicable provision o f  m
? L  ^ ^ e  o f  any fu ll-tim e  em ployee on  a c^m - 
p r e s ^ ^ ^ h e S u le  w ho p e r f o , ^

the entire tour o f
duty  at the rate o f such
plus prem ium  pay at a rate equal t o  25 pe
cent o f  such basic pay rate.

(d ) N otw ithstanding section  5546(b) 
title  5, U nited States Code,
^ p r e s s e d  schedule w ho 
a holiday designated b y  Federal 
Executive order is entitled  to  pay at 
o f  such  em ployee's basic pay, P f ® ? f  ̂  
pay at a rate equal tt> such  basic ^
such  work w hich  is n ot  in  excera o f 
w ork requirem ent o f  such em ployee 
day. For hours worked on  such a holiday in 
excess o f  the  basic work requirem ent fo r  s u ^  
day, the em ployee is entitled  to  
in  accordance w ith  the P r o v i s i ^  o f  s|^tion 
5542(a) or  5544(a) o f  title  5, U ^ te d  S t a ^  
Code, as applicable, or the provisions sec
t ion  7 o f  th e  Fair Labor Standards A ct, M  
am ended (29 U.S.C. 207), w hichever prt>vi- 
sions are m ore beneficial to  the em ployee.

Part 3— Âdministrative Provisions 
administration op leave and retirement

PROVISIONS
cjfpv 661 For purposes o f  adm inistering 

sectioais 6303(a ), 6304, 6307 (a ) and (c ) ,6 3 M , 
6326, and 8339 (m ) o f  title  5. U nited Spates 
Code, in  the case o f  an em ployee w ho is m  
any experim ent under part 1 or 2 o f  th is su b
title , references to  a day or workday (or to  
m ultip les or parts thereof) contained  in  such  
sections shall be  considered to  be  references 
to  8 hou rs (or to the respective m ultip les or 
parts th e r e o f) ,

(b )  -Any employee w ho v l o ^ t ^ ^ P ~ ^ -
S P  f  ̂ “ X “ o f  th e  M erit System s P ro - 

* * empl oyee- B

J o r 7 ^ h  p e r t ^  t s \ £ .  B oard m ay p r e s ^ ^ '(2) suspended Without par from s u c ^ m -
p lo y L 's  position  fo r  such  period  as th e  B oard

° ^ 3 ) * ^ l p U n e d  In  su ch  o toer  m anner as 
th e  B oard shall deem  appropriate.
T he B oard Shall prescribe procedures to  carry 

sutoedtlon  un der w h ich  an em ployee 
s u b l e ^ S ^ r ^ ^ ^ .  8UBpenBlon. or other 
ctollnary action  shaU have r i ^ t s  
to  the rights afforded an em ployee subj^ect to  
i2 m o?a l or s iw e n s lo n  under s u b c h ^ te r  H I 
o f  chapter 73 o f  title  5, U nited S ta t^  Code, 
relating to  certain  proh ibited  p o litica l a ctiv i-

r e p o r t s

SEC. 664. N ot lator th an  2%  y ^  
the effective date o f  parts 1 and 2 o f  th is su b - 
title , thp Office shall—

(1) prepare an interim  report c o n t e M ^  
recom m endations as to  what, 
tive or adm inistrative a ction  shall be  taken 
b ^ d  u p on  the results o f  expesriments con 
ducted  under th is su btitle , and

su bm it copies o f  su ch  report to  th e  
p r^ ld e n t , the  Speaker o f  the H o \ ^ , and  the 
President p ro  tom pore o f  the Senate.
T he Office shaU prepare a final report .with 
regard to  experim ents con d u cted  under this 
su btitle  and shaU su bm it copies o f  su ch  re
p ort to  the President, the Speaker o f  the 
House, and th e  President p ro  tem pore o f  the 
Senate n ot  later than  3 years after such 
effective date.

r e g u l a t i o n s  

SEC 665. T he Office shfOl prescribe regula- 
tlon s necessary fo r  th e  adm lnlstrftUon o f the  
foregoing provisions o f  th is su btitle .
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Hd446 OQNGRESSK^fAl. RKXMID—HOUSE
' EFFECEim DATE 

Sec. 666. T h e  pvovlslODfi: o f  section 633 o f  
itiis subrtitle anA parte 1 and 2 o f  this subtitle 
shall take effect on  the 180th day after the 
date o f  the enactm ent o f  this. A ct,

P ^ e  273„ insert after line 2 the follow in g: 
**Subtltle A— Research Program^ and Dem
onstration Projects’*.

Page 282, iBsert be fore  line 4 th e  fo llow in g: 
“ Subtitle B— ^tntergovernmental Personnel”  

Page 282, lin e  5, strike o u t  ” 602.’* and 
Insert in  lieu thereof •"611.**.

Page 284» Insert a fter line  10 the follow ing: 
-S u btitle  O-r-Mobility Program”

Page 284, line 12, strike o u t  “ 603.”  and 
insert In lieu thereof " 621.**.

Page 130, in  the table o f  contents, strike 
oirt the item s relating to  title  V I and insert 
la  Heu thereof the fbllow tBg new item s: 
TITLE VT-—KESEABCH, DEM Ol^TRATION, 

AND OTHER PROGRAMS 
Subtitle A— Research Programs and 

Demonistration P roJ ^ ts 
Sec. 601. ResCTTch progcam s and dem onstra- 

tkm projects.
Subtitle B—Intergoyem m ental Personnel 

Sec. 6 ir . Ihtergovem m ental Personnel Act 
amendments*

Subtitle  C— MemiUtsi Program 
Sec; 621. Am endm ents to  th e  jn ob ility  pro

gram .
Subtitle D— Federal Employees Flexible and 

Compressed W ork Stdiedules 
Sec. 681. Congressional findings, 
see. 632. D efinitions.
Sec. 633. Eisperimental program .

Part 1—Flexibi.e Schsdulhstg of Wqbk 
Hqu9S 

S ee .64 1 .D e(^ tiQ n s.
Sec. 642. Flexible achedaliztg 
See. 643. Computations of premium pay.
Sec. 644. Holidays.

period of was rcfported out hy two
separate committees in the other body, 
both of whieh had jurisdiction over the 
bill, without any dissenting votes in 
elthiesr of them. And, in fact^lt was sched
uled to betaken up chi thecalehdar of the 
other body today. Unfortunately, how
ever, one of laie distmgulshed Members 
of the other body had an amendment to 
the bill which clearly was not germane, 
and the manager of the legislation said 
he would not call tip the bill on the 
Senate floor if his colleague in the Senate 
insisted on offehng. this nongermane 
amendment.

To the extent that the author of the 
an̂ ndxneaat has indicated hiŝ  Intention 
to offer this nongermane amendment, 
wMch has nothing whatever to do with 
Sexittoe its^ , it means 4;he other body 
wiH' probably not take up the flexitime 
bill during the remainder of the session, 
despite the fact that it was voted out 
unanimously by two separate committees 
in the ot^er body, and no objections to 
the bill itself have su^aced in the 
Senate.

Consequentjiy, I am offering it today as 
an' am^idment to title VI. So if it is 
passed by the House today, as I hope and 
trust it will, it should be accepted by the 
Senate conferees, and thus become law.

.Mi*. tJDAIiL. Mr. Chairman, will thie 
gentleman s^ld?

Mr. SOLiARZ. I yield to the gentleman 
from Arizona.

Mr. UDAIjL. Mr. Chairman, I support 
the amendment.

 ̂M r . S C ^ iA R Z . M r . C h a irm a n , I  appre^ 
e la t e  t h e  gentliCTian’s su p p o r t .

M r. O IL M A N . M r. C h a irm a n , w ill th e

n  o f  ebaptcE 71 t H » e e f  Is 
^ed:. to  read as fo llow s:
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Mr. UDAIiL (during the reading) . Mr. 

Chairman, I ask nnanimbus consent to 
dispense -with further reading of title VII, 
and that it be print^ in the R ecord, 
and open to amendment at any point.

T h e  C H A IR M A N . Is  th e r e  o b je c t io n  t o  
th e  re q u es t  o f  t h e  g e n t le m a n  fr o m  A r i
z o n a ?



::r;?**/;̂ ŷ -.̂  s > /̂  '

Sec. 645, Tlme-recordtogs devices. •
Sec. 646. Credit hours; accu m u lation ' and 

compexifiatibn.
PART 2—4-Day Week awd Other Compressidd 

Work Schedxjues 
See. 651. Definitions.
Sec. 652. Compressed schedule ejqperiments.
Sec, 658. Computation of premium pay.

Part 3— Âdmdtistrativb Provisions 
S e c .  661. Adm inistration o f  leave and retire

m ent provisions.
^ c  662. A pplication o f  experim ents In tne 

case o f  negotiated contracts.
Sec. 663. -Prohibition o f  coercion.
Sec. 664. Reports.
Sec. 666. Regulations.
Sec. 666. Effective date.

Mr. SOLARZ (diuring the readii^). 
Mr. Chairman, I ask unanimous consent 
that the amendment be considered as 
read and printed in the R e c o r d .

The CHAIRMAN. Is there objection to 
the request of the gentleman from New 
York?

There was no objection.
^Mr. SOLARZ. Mr. Chairman, I will be 

very brief. This amendment provides for 
the establishment of an experimental 

' flexitime program under the supervision 
of the Civil Service Commission through
out the Federal Government.

It came before the House a few months 
a^o in bill form. At that time it was 
supported by the administration, by aU 
of the relevant Federal emrfoyee untons, 
and by the majority and minority man
agers of the bill. Indeed, it passed the 
House by an overwh^ming margin and 
it was sirait over for the oonsideratJaii €i 
the other body. After a relatively brief

gentleman ^eld?
Mr. SOIiARZ. I yield to the gentleman 

from New York.
Mr. GILMAN. I thank the gentleman 

for yielding.
Mr. Chairman, as I recaJl, when we 

passed the flextime nqeasure, there was 
also a part-time provision. Does the 
gentleman's amendment include both 
part-time tod flextime?

Mr. SOLARZ. No; that was a separate 
bill. It does not include the part-time 
provision which passed the House as a 
separate piece of legislation.

Mr. DERWINSKI. Mr. Chairman, will 
the gentleman yield?

mr. SOLARZ. I yield to the gentleman 
from Illinois. . ,

Mr. DERWINSKI. I thank the gentle
man for yielding. , 

Mr. Chairman, does the gentlemans 
amendment contain the religious holiday 
aspects, as passed in the House?

Mr. SOLARZ. No; that was adopted in 
the committee a few hours ago.

The CHAIRMAN. The question is on 
the amendment" offered by the gentleman 
fr6m New York (Mr. S o la r z )  .

The amendment was agreed to.
The CHAIRMAN. Are there other 

amendments to title VI?
There being none, the Clerk wiU read 

title vn . ,
The Clerk read as follows: 

t i t l e  VII— FEDERAL SERVICE LABOR- 
MANAGEMENT RELATIONS

FEDERAI. SERVICE, LABCa-M AN A G E M EN T 

BBIJbTIQNS
Sec. 701. So m u ch  o f  subpact P  p a «t  m  

o f  t it le  5, U nited States Code, as precedeo

There was no objection.
a m e n d m e n t  offered by MR. ERMNBORN
Mr. EBIiENBOBN. Mr. caialrman, I of

fer an amendment, '
The Clerk read as follows;
Am endm ent offered b y  M r. E » ifN B O ^ : 

Page 288, strike line 12 and  all th a t loUows 
thereafter through  lin e  12 o n  page 348.

(Mr. EBIiEaJBORN asked ^ d  WM 
given permission to-revise and extend ius

Mr. camirman, I 
Join with the pntleman from Dlinj^my
coUeague (Mr. DEEwrasm) to supportmg
the basic concept con ta l^  
for civU service reform. This itself is a 
very complex subject, but it is a v w  
laudable and a very necessa^ go^. 
question I think that Is given to the 
House at this point is whether we should 
at the same time consider another very 
complex question that wfll Impinge u ^n  
and, in some way, affect the goals of civU 
service reform: that is, to reform our la- 
bor-management relations at the same

submit that we should not, tha  ̂if we 
are to move from the present labor-man- 
agement relations controls that are con
tained in the President’s Executive order, 
it should be done to separate legislation 
and probably after civil service reform 
has been enacted and we have had an op
portunity to see how that works under 
the present labor-management rules.

In submitttog a civU service refom  
package to March, the President did 
not—did not—toclude legislation to re
write the Executive order governing la- 
bor-management relations, nor even to

CO
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take the present Executive order and 
write it into law. Later, he apparently 
agreed to make his Executive order 
statutory. As late as his August 3 forum 
in Fairfax County, he admitted that a 
few technical amendments had been 
worked out with Ken Blaylock, the head 
of some of the Government unions, and 
with the union, before the legislation 
was introduced. That is what is now 
title Vn, the collective-bargaining leg
islation.

He said that this would in some way 
expand the Executive order, and I quote, 
“in ways that I do not understand.’*

In other words, the President suggested 
that he did want the Executive order, 
per se, written into law, and that there 
were some agreements reached with the 
union chief that the President himself 
did not understand. He went on to add 
that his preference is to limit the collec
tive-bargaining processes of this legisla
tion to ; what was included in the Exec
utive order.

Now, when administration officials sent 
to Congress on May 10 a proposed title 
v n  on labor relations, it was headlined 
as incorporating into law the existing 
Federal employee labor relations pro
gram. Title vn before us, as reported by 
the committee, is not the Executive order. 
The. changes are not, as the President 
refeired to them,.a few teclmicia amend
ments. I think we had better understand 
the differences before anyone votes for 
title vn, because we all know how im
portant a few changes and a few words 
here and there may be.

provision here in title Vn instead makes 
it merely an imfair labor practice.

The CHAHIMAN. The time of the gen
tleman from Illinois (Mr. Erlenborn) 
has expired.

(By imanimous consent, Mr. Erlen
born was allowed to proceed for 5 addi
tional minutes.)

Mr. ERLENBORN. Mr. CSiairman, 
under the Executive order an illegal 
strike by Federal employees causes the 
union that has been certified as the bar
gaining ageiit to lose their status an ex
clusive agent.

The bill creates a divisive factor in 
Federal employment between union 
members and bargaining units and may 
affect employees who feel no need to 
affiliate with a labor union in such be
cause under this bill they will be pro
vided a two-track appeals process con
cerning disciplining of an employee or 
denial of automatic salary increases or 
disciplining action.

This also will produce a major incen
tive to vote for union representation or 
to join the union if one has been certi
fied so that the individual employee will 
have this additional appeal alternative.

The bill allows a union with only 10 
percent representation in the unit imder 
question to negotiate for a voluntary 
dues check off, a form of union security. 
Now this is a strange provision in that 
a governmental agency as the employer 
will be required to bargain with a union 
that represents as little as 10 percent of 
the members of the bargaining unit for 
the purpose of check off. A g e n c y  dis-

picket line, thus Interfering with govern
mental business? it is altogether possible.

Expanding the scope of the Executive 
order as title Vn will do means that we 
wiU need more administrative law judges, 
probably with all of the attendant per
sonnel such as regional directors and 
their supporting personnel. Thus title Vll 
will be expanding the Federal bureauc
racy and adding to the cost of Govern
ment.

If you really want to tell your con
stituents that you voted for a civil serv
ice reform bill that is going to give the 
Government the flexibility and the abili
ties that are necessary for effective Gov
ernment management, I urge you to vote 
to strike title Vn. That wiU leave the 
Executive order in place governing labor- 
management relations and we will be 
able to get on with the business of civil 
service reform and if we desire later to 
change labor-management relations be
yond this Executive order, this Congress 
will have the ability to do so.

Mr. COLLINS of Texas. Mr. Chairman, 
will the gentleman yield?

Mr. ERLENBORN. I yield to the gen
tleman from Texas.

Mr. CX)LLINS of Texas. Mr. CHiairman, 
I thank the gentleman from Illinois (Mr. 
Erlenborn) for yielding to me and I be
lieve that he has siunmed it up well in 
just suggesting, very plainly, that we 
should strike this particular section of 
thebiU.

I was impressed with a letter I received 
from the Chamber of Commerce of the 
United States.
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We should not make it possible for 
some Federal officials to give a union 
exclusive recognition, with all that con
veys, without , an election, but that is in 
title vn. Members may rccall H.R. 77. 
which was the predecessor to the famous 
labor law reform biU, contained such a 
provision, certification of a union as the 
exclusive bairgainiiig agent for a unit of 
Government without an election before 
determining that they are supported by 
a majority of the employees in that unit.

HVJsn President Charter rejected that 
co^ept and before he supported a labor 
law reform biU insisted that certification 
without election come out of the bill— 
and so it did: ^

Mr. CHARLES H. WH^SON of Callfor- 
nia. Mr. Chairman, wiU the gentleman  ̂
yi^d? ^

Mr. ERLENPORN. I yield to the gen
tleman from California.

Mr. C H A R L E S  H . WILSON o f  C a l i fo r -
The gentleman made reference to

H.R. 7700.1 ^o not think it is related to 
this at aU. '

Mr. ERLENBORN. I am sorry. The 
gentleman misunderstood me. I said H.R. 
77. HJR. 77 was in the "Education and 
Labor Committee and was the first of a 
series of bills labeled labor law reform.

Mr. CHARLES H. WILSON of Califor
nia. Then the gentleman is not talldng 
about the great biU the gentleman from 
N w  York (Mr. H ^ ey) and I brought 
out. I thought that was it .'

Mr. ERLENBORN. No. It is a different 
bill fiJtogether.

There is another provision. Under the 
cim’ent law iand the l&tec.utive, ord^ a 
strike by tisd.eral employes Is megal. llie

cretion for withholding dues is remov^. 
That discretion is now current under the 
Executive order. ^

The definition of dues is expanded to 
include assessments, which is extraordi
nary. That is not true under the Execu
tive order. It is not true under the Na
tional Labor R^ations Act. It means 
though thet those who have agreed, an 
employee who has agreed to a check off 
will also have union assessments taken 
off his pay automatically. A worker who 
agriees to dues check off today commits 
himsdf only for a e-month period. Title vn will commit without chance to 
change to his mind to that employee to a. 
1-year period.
' How does title VII relate to'the major 

objective of this bill, and that is change 
in the merit system? We do not know, 
becaî e wfe have not had time tQ con
sider the r^ationship but it is altogether 
likely that negotiated contracts under 
title vn may directly go contrary to 
the major thrust and objective of the 
balance of the bill.

To top it off, title v n  goes far beyond 
telling agency managers to meet ajid 
confer with unions as the Executive or
der currently does, it will order the 
manage to reach an agreement with the 
union. By adding two words to the defi
nition of labor organization, title Vn  
could allow other than public employee 
iinions to represent Federal employees. 
Let us say, then, that we have a private 
sector union that organizes a unit in an 

: agency,in the Federal Govermnent. Will
then strife in the private sector lead-to 
picketing at the Federal agency and jre- 
fusal of Federal jemployees to cross the

The CHAIRMAN. The time of the gen-

s r t o  ? « .« -

TOliraS of Texas. Mr. 
if the gentleman will continue to yield,, 
the letter said:

How6v%r, t itle  v n  goes so 
utlve Order 11491 tbftt an  entirely new 
tem  is created w h ich  d ea r ly  I g n o i^  th e  
essential diflferences betw een private and 
p u b lic  sector liA or relations.

So what the gentleman has said is that 
this is not the time or the place or the 
bill to change this legislation.

I think the gentleman has summ^ it

Mr. QLBCKMAN. Mr. Chairman, will 
the gentleman yield?

Mr. ERLENBORN. I yield to the gen
tleman from Kansas.

Mr GUCKMAN. Mr. Chairman, I 
thank the gentleman for yieltog. I 
might say that I am a little Wt con
cerned, I just do
gentleman is referring to about the is^e 
of a strike. And on page 320, it indicates 
that calling a strike on behalf of a union,
constitutes an unfair labor p r ^ i^ .

Mr. ERLENBORN. That is right. What 
I was pointing out is that at the present 
time it is illegal, not jiist an unfair labor 
practice, anJUegal strike by Ftederal em
ployees, supported by their union w ^ 
lead to the union no longer being al
lowed to be jbhe exclusive bargaining 
agent. Now that will be (dianged, in sub
stance, by this title VH. ^

V Mr. GUCKMAN. If the gentleman will
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yield furtiher, paaiAdpBHx̂  in or calling 
an Hleg l̂ »tnk«, Mv l̂aEtî n sa& 
other f̂ ederal laws, or otber
criininal laws—<or tdoes thks seotioia fiu- 
pepsede Bnything that? waiat I «m  
trying to figure out, ̂ does ttxte ûsdy 
to an unfa^ strike, or <do ̂ ther 
tions of the P^esral -law still prohibit «the 
strike?

Mr. ERLENBORN. ^  far as I know 
this will be the only remedy, the unfair 
labor practioe ohaETge and mo longer wiH 
it lead to decertification ̂ of the izriion <or 
the imion being mgr lon©Br conî d r̂ed 
the ̂ elusive bai^inir® agent for bar- 
gainia  ̂purposes.

Mr. FORD ef Miohigan. Mr, C9aaimton, 
if fee gentlenmn wiU y^d, I know the 
gentl^an from XQinois (Mr. E îlbn- 
BORN) and I are "totally in ̂ dlsagreezBfiaat 
on some issues, and have been for the 
past i4 years, we have^been in ^sagree- 
ment, but I know the gentlezKmn vi^  
enough to know that te  woidd jm* be 
/̂BHting to ZQiî ead the Membexs, ibut the 

prohibition against Federal enq^yoes 
strik ^  is in a sin^e sentence which 
prctobits them £rom joining any orga>- 
nization.

The CHAIRMAN. aSie time of ^ e  
gentlenmniias again'̂ s'pired.

(Q n  re^ruest o f  iM r. ’Pom o f  Michigaii, 
a n d  hfy u n a n im o u s  'co n se n t , Mr. S&LaEw- 
BORN w a s a llo w e d  to  p ro c e e d  f o r  2 a d d i -  
tU m al m in u te s .)  .

^Mr, FORD of Mich^an. Mr. ChairmB2i, 
as I was isaylng, that pr̂ bdbits th6m from 
joinkig any organizatian advocathig €he 
overthrowjitf the Gtovetmment by f  orcse or

exclusî  liaî â iing â errt of the em-
Mr. PORD<ef MUMgyji.JaftiteigeDtle- 

maEi lurther, mt. Ohadnnsm,
title IS of me United States Code IftlB 
provides csamlaol penalties against 
ŝtEycfifi in vic^tion -of 5 United States 
Code. Five United States •Code ,proihibits 
the stilke. 18 snakes participating 
in the H l^^ stidke m cxame.

J^:̂ her ^  those titles is f̂Tî ted by 
any « f the prcyvisians ki this act.

EELEMBORN. I-thac^ the gentle
man for hds contribution. .

Xieb me Just wind this up by saying I 
would ho^ 4diat the Members wouldsup-^ 
port ittns motion to fstzlke titte VIL It is . 
hii^y <;ontr^ersial; and if we would 
strike title 'V3E, we <sbm move on veiy 
expeditiously to .concluding the consid
eration of this bill and going home to
night.

Mr. MARRIOTT. Mr. Chairmaai, will 
the .gentleman s^d ?

'Mr, ERLENBORN. I  am happy to yidld 
to £tie .gentleman from Utah.

Mr. MARRIOTT. Mr.Oaairman, rjust 
want to ask the gentleman, what the 
Senate did with this particî Lar provision.

Mr. ERLENBORN. The Senate has a 
title v n  that is in substance the incor
poration of the Executive order with 
some few changes. Primarily it is an in
corporation into the law of the Execu
tive order. That title is not making the 
changes contemidated in this title VIL

Mr. GcUCKMAN. Mr. Chairman, will 
the gentleman yield for one additional 
question?

is ^  ^cenî it l̂raKEal tm^airment of 
thaeir araggritmwcdt/î lste and that 
one caamgtê  {feote  ̂ someone’s
rî Et t© ®dimc8te isoraet̂ iiiig, such as

, un
der iOse Jla^omia XjaSsor'flelatEons Act, 
upMd Megal j«ivocacy for the
wroQEiig purposes the ’wrong time; and 
^  are foHoŵ ln® that kind ctf pattern.

I do not know 'why 13iis particular s ^ - 
tim^picfeed on toy the ^̂ BKtleman from 
IHjmoK (Mr, Emsimsom) or why he does 
not like it because, very clearly, I will 
be veiy happy to strike that provision 
fr^m the-bill. It is an antilabor pi:o- 
vision. It is ^  a*estraint on labor, a tool 
to l>e 4ised against Oabor imions jwrhich 
does not now « ^ t  4n the*e«ecutive order. 
In .faot̂  tMs provdsion of the act is 
stronger thaai the Executive order *when 
viewed from the perj^ctive of anyone 
wanting to see muons chaUenged"on the, 
right ̂ stx^e.

Mr. EÎ Rl̂ skBORNi-H the gentleman 
will yieM -ba<*, it is very apparent it is 
not spelled <mt here. One of̂ the effects 
of conducting an illegal strike would be 
the decertification of the imion. Under 
the p^ent practice of the-Executive 
order, if mn iHegal strike is engaged in, 
the miion Itiat backed such an illegal 
strike can no longer act as the ^elusive 
bargaining agent of the «npioyees of 
that unit. Besides, in that definition sec
tion we allow a labor organization com
posed -of one ûnit in whole or in part x)f 
Federal employees. In other^ords, this is 
an open invitatioii to jnix in the same

Ooto



vloleBoe, or as meatztoned, partddopatlng 
in a strike, and ttie fii«)reme Comt has 
said tiiat the effect of the strike provision 
is not enforceable feecause it is in viola
tion of the first amendment to the Con
stitution. That statute is not affected by 
this law at all, or sby this bill, rather, 
so the act of strlktog will continue to be 
a violation of Federal law.

The difference is that this bill jfor the 
first time will add on tap of that a spe
cific procedure available to the Govern
ment to go after a labor organization 
which advocates strike activity by mak
ing that an imfair labor practice reach
able in the same way that any other un
fair labor practice committed by the 
union or its representatives is reached 
by the statute, so that, in fact, we did 
not affect the existing law on strikes. 
We add a remedy for the Gkjvernment 4n 
the case of someone advocating an illegal 
strike, which we think meets the court 
test of still not violating any first amend
ment rights.

The CHAIRMAN. The time of the 
gentleman from Illinois (Mr. Erlenborn) 
has expired.

(By unanimous coû sent, Mr. Erlen
born was allowed to proceed for 5 addi
tional minutes.)

Mr. ERLENBORN. Mr, Chairman, let 
me understand tMs. Is the gentleman 
suggesting that this bill, being a later 
enactment, would not be considered to 
be a repeal of the current law, and is 
it the gentleman’s understanding that 
besides being an imfair labor practice, 
and illegal strike will also lead to a de
certification of the imion or to the 
imion's no longer being able to act as the

Mr. ERLENBORN. I am happy to yield 
to the ĝentleman from Kansas.

Mr. GLICKMAN. Mr. Chairman, per
haps the gentleman from Michigan <Mr. 
Ford) will want to answer this question.

/ 1 would like to ask two basic questions, 
if possible.

Number one, how does this provision 
in title Vn expand on the provisions in 
the Executive order with respect to caÛ  
ing a strike or engaging In a strike?

Number two, I think unequivocally we 
need to have it stated whether this title 
in any way limits the Federal Grovem- 
ment’s ability to control strikes. Our 
constituents are -ooncemed about public 
employees striking and Federal employees 
striking.

I think those two questions need to be 
answered. Cpuld the gentleman from Il
linois (Mr. Erlenborn) or the gentle
man from Michigan (Mr. F ord) answer 
them?

Mr. ERIiENBORN. I am afraid I was 
trying to read a note from liie staff and 
did not hear the gentleman’s question*

Mr. FORD of Michigan. If the gentle
man will yield, Mr. Chairman, the an
swer to the gentleman’s question is that 
it does not expand on the right to strike. 
It does not deal with the right to strike 
except to enumerate the advocacy of 
strike activity which is not now prohibit
ed by law as an imfair labor practice, so 
that, in fact, the passage of this law will 
provide the Government, as manager 
ment, with a tool it does not now have to 
go after a union which advocates the 
right to strike, because the Supreme 
Court has said that the eurr^t ̂ ohibi- 
tion against advocating the right to strike

local employees in tiie private se6tor and 
the pubHc sector.

Again I would point out that thifreould 
lead to strife in the private sector, lead
ing to an toterruption of work in the 
public sector. These afe only a few. I 
have pohated out many of the other 
changes from the Executive order that 
are in this particular tatle VII. None of 
them were specifically backed by the 
President. The most he has said so far 
was that he would like possibly to see in
corporated into the staftute the Executive 
order. I hope the amendment is actopted.
. The CHAIRMAN. The time of the gen
tleman has expired.

Mr. FORD of Michigan. Mr. Chair
man, I move to strike the requiatê  num
ber of words, and I rise in opposition to 
the amendmrait.

XMr. FORD of Michigan asked and 
was given permission to revise and ex
tend his remarks.)

Mr. FORD of Michigan. I want to say, 
without any intent to offend my friend, 
the gentleman'from Illinois (Mr. E rle n 
born) ,  that I thought for about 20 
minutes there that he was going to fili
buster his own amendment, so I will not 
take much more time. It should be very 
simple for everyone to understand that 
there are some trade-offs in legislation 
of this kind.

We iiave^heard very eloquently, partic
ularly from that side this evening when 
we were talking about the SES,. about 
aU the new power we are giving the exe
cutive branch to control the destinies 
of ei«^ 05?e©5, not just theemployees who 
bedang ^  baggaining agents, the 
workers, not only the Indians but the

CO



H9456 CONGRESSIONAL RECORD— HOUSE September 11, 1978
chiefs as well, all the way to the top. 
In the process of the giving of this new 
power and expanded power and author
ity to management to manage the Fed
eral work force, I think we might under
stand that the Federal employees become 
a little restive about where their status 
quo fits into a future with all this new 
power coming on one side of the picture. 
So the committee over a long period of 
time has tried to work out a balance to 
reassure the Federal employees that they 
are in fact going to maintain the status 
quo. ^

I wish that I could say to my friends 
in organized labor that what we have 
constructed here is a monumental new 
breakthrough for the future of public 
employee collective bargaining, but that 
would not be true. I must say parenthet- 
icalJy that the discussion of the gentle
man from Illinois (Mr. E r le n b o r n )  
about striking is all sheer nonsense, 
because not at any time did we spend 5 
seconds talking about the right to strike. 
No practical person on our committee 
would have talked about that as a possi
bility. It has never been in the'draft of 
any legislaticm. It has never even been 
whispered in a closet by any member of 
the committee. We know, I will say to 
the gentleman from Illinois (Mr, E r l e n -  
B O R N ) that that would be a foolish 
attempt to make here, and it has never 
been advocated. For us to spend all of 
this time talking about the right to 
strike as if at some time we had it in the 
bill is sheer nonsense. The biU does not 
deal with any exp>anded right in that

Executive^order, and I defer to his su
perior knowledge as a labor lawyer on 
the National Labor Relations Act.

We are dealing here with an entirely 
different ball game, I say to the gentle
man from Illinois, and there are no 
dramatic changes from or departures 
from the existing rights of unions. We 
are not trying to write a collective bar
gaining agreement. We are not chang
ing the method by which collective bar
gaining comes into play. We are draw
ing a more definitive picture of what 
the proper subject for collective bar
gaining would be, what the limitations 
on the subject matter of collective bar
gaining might be and the methodology. 
We are talking about grievance proce
dures for the first time. We are talking 
about them in a fashion that we cal
culate is going to save the Government 
a great deal of time and money.

The CHAIRMAN. The time of the 
gentleman from Michigan has expired.

(At the request of Mr. F r e n z e l ,  and 
by unanimous consent, Mr. - F o r d  of 
Michigan was allowed to proceed for 2 
additional minutes.)

Mr. FRENZEL. Mr. Chairman, will 
the gentleman yield?

Mr. FORD of Michigan. I yield to the 
gentleman from Minnesota.

Mr. FRENZEL. Mr. Chairman, I thank 
the gentleman for yielding.

I would like to inquire if one of those 
tiny little changes the gentleman is talk
ing about is the installation of a binding 
arbitration system. That is not in the 
current Executive order, is it?

gentleman from Michigan (Mr. F o r d )  
that I would not recommend this title, 
which I consider entirely too restrictive, 
to State, county, or municipal employees.

The CHAIRMAN. The time of the gen
tleman from Michigan has again expired.

(By unanimous consent, Mr. F o r d  of 
Michigan was allowed to proceed for 1 
additional minute.)

Mr. FORD of Michigan. Mr. Chairman, 
let me say to my colleagues, it comes 

"down to this. The gentleman from Illi
nois (Mr. E r le n b o r n )  and I have been 
arguing for 14 years. I have not per
suaded the gentleman from Illinois very 
much and the gentleman from Illinois 
has not persuaded me very much.
' Let me say, we are wasting our time 

arguing; but if title Vn goes under the 
Erlenborn amendment, the bill goes, be
cause this is like a balance. It is like a 
teeter-totter. We are trying to keep a 
balance with the employees and the new 
rights we are conferring on management.

You have heard those of us identified 
mth labor tonight consistently fighting 
those people off who want to give man
agement too many rights. Just a few 
minutes ago they were helping to try to 
gut the new management rights we are. 
giving the administration. Who was 
fighting for ttiem? We were fighting for 
them, but we were fighting in good faith, 
relying on the fact that what we had 
done in writing oiit agreements for em
ployees would stay in the bill as a bal
ance for what we were riving employees.

The CHAIRMAN. The time o f the gen
tleman from  M ichigan has again expired.

O



regard. The bill does not deal with lots 
of rights that pubUc employees have in 
the State arena and on the local levw 
across the country. As a matter of fact, 
this is anything but a model that I would 
recommend that public employees would 
waiit adopted in their States for their 
States. What it does represent is an 
attempt to restructure John KennMy s 
Executive order of 1962 into the realities 
of 1978 and the future, as the name of 
the game is changing and the rules of 
the game are changed by this civil serv
ice reform.

It is true that there are people in this 
coimtry who would like to have us go 
home and say, Voted for civil send<  ̂
reform,” and when they say, “What is 
that?” we have to reply, “Well, that is 
the way which we use to kick the l^y, 
no good Federal employees off of their 
duffs and get them up to work.” If we 
want to demagogue against Federal 
employees in that fashion, this is a 
handy vehicle to do it, but we need not 
at the same time create chaos in the 
Federal work force by destroying the 
morale of the employees.

It is absolutely essential that the em
ployees believe, when we get through 
reforming the system and giving all of 
the top management these new powers, 
that the system is at least ^  fair to 
them in the exercise of their rights as it 
was before. And it i^ true that there is 
some change made in the language, the 
familiar language of the Executive or
der, although I think the gentleman 
from Illinois has illustrated that he is 
far more familiar with the Nation)̂  
Labor Relations Act than he is with the

]VIr. FORD of I^higan. The installa
tion of a binding arbitration systeii^ No; 
we are not tnstaUihg a binding arbitra
tion system. i.

Mr. FRENZEL. We are not? That is 
not the way I read the act.

Mr. FORD of Michigan. Is the gentle
man talking a*K)ut arbitration of griev
ances?

Mr. FRENZEL. Yes.
Mr. FORD of Michigan. Not aroitra- 

tion of contract benefits?
Mr, FRENZEL. I will find it in a nun-

Mr. FORD of Michigan. I hope the 
gentleman understands the difference. ' 

Mr. THOMPSON. Mr. Chairman, will 
the gentleman yield?

Mr. FORD of Michigan. I yield to the 
gentleman from New Jersey.

Mr THOMPSON. Mr. Chairman, first 
of ali, I would like to associate mysell 
with the-gentleman's general remarks 
with respect to this title.

Second, to point out to my friend and 
colleague from Illinois, whose knowl^ge 
of the NLRA is not questioned at all, it 
seems to me there is a bit of confuaon, 
if anything, here, m addition to the ex
isting regulation emanating from 1962, 
4ihere is being added by the committee a 
further restricttpn heretofore not extant 
in the form of creating an unfair labor 
practice where none exists now in the 
Federal Government. This does not re
late at all, and the gentleman knows per
fectly well, to the proposed HJl. 7777 
relating to public employees. State, 
county, mimicipsJ, and Federal. It is
really not in any way simil^.

I certainly agree with my friend, tne

(By unanimous consent, Mr. Ford of 
Michigan was allowed to proceed for 
additional minute.> _  .

Mr POBD of Mi<dilgan. Mr. O i l 
man, reaUy. if we accept the Krlen^ra 
amendment, it simply ends ever̂ h i^  
and ends the baJl game. We will rewr^ 
this M l in a way that is hatmf^ ^ d  
there wiU be a subsequtait amending 
offered by the gentlem^
(Mr. UDAti.) that has been wwked ^ t  
over many mcmttos with aU kinds of 
^ ^ ^ l e  choices. puShtog'and shoraag, 
and finally coming to a® agreement t ^ i  
does not make anyone so haPPJ 
they can walk away from here clalm ^  
a vlotory; but it is a reasonable legisla
tive solution to our problems.

I just ask those of us who want W, 
support ttils bill and want to see ttoe 
President -have a dhance to put wvu 
service reform into effect to support 
in defeating the Erlenborn amendment.

menit kills the bUl.
Mr. ERLENBORN. Mr. Chairman, w l̂ 

the gentleman yield? ^  ̂ ^
Mr. FORD of liffichigan. I yield to the 

gentleman from Illinois.
Mr. ERLE^JBORN. Mr. Chairman, the 

gentleman said a few minutes ago that 
no one would offer the right to strike, md 
that that was not in the bill. I call the 
attention of the gentleman to his H Jc. 
1589, which provides the right to strike.

The CHAIRMAN. The time of the gen
tleman from Michigan (Mr. Ford̂  has

> ^^^^^LENBORN. Mr. Chairman, will 
the gentleman yield?

•nie CHAIRMAN. The gentlranan from
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Michigan (M r. F o r d ) does seek further 
time. The time of the gentleman has ex
pired.

Mr. FRENZEL. Mr. Chairman, I move 
to strike the requisite number of words, 
and I rise in support of the amendment.

(Mr. FRENZEL asked and was given 
permission to revise and extend-his re
marks.)

Mr. FRENZEL. Mr. Chairman, the 
gentleman from Michigan invited me to 
peruse the bill to find what I consider to 
be binding arbitration within the bill.

I refer the committee and the gentle
man to section 7119 on page 326, et seq., 
which states as follows:

I f  the parties d o  not arrive at a settlem ent 
after assistance by the Panel . . .

And this is the Impasses Panel.
Then it states:
N otice o f  any final action o f  the Panel 

under this section  shall be be  prom ptly  
served upon  the parties, and the action  ^ a l l  
be  b inding on  such parties during th e  term  
o f  the agreement . . .

That is No. 1. Now, this is No. 2,
Mr. FORD of Michigan. Mr. Chairman, 

let me take my time back.'
Mr. FRENZEL. Mr. Chairman, it is not 

the gentleman’s time, but I will be glad to 
yield to him in a minute.

Mr. FORD of Michigan. Does the gen
tleman want an answer?

Mr. FRENZEL. Let me state the second 
part first.

The CHAIRMAN. The Chair will state 
that the time is that of the gentleman 
from Minnesota (Mr. F re n ze l) .

the gentleman from Minnesota mis
understands the situation.

Mr, FRENZEL. It would not be the 
first time I misunderstood, nor would It 
be the first time I misunderstood the 
gentleman from Michigan (Mr. Ford),

How about section 7121? Is that right 
out of the Executive ord^r, too?

Mr. FORD of Michigan. No; that is 
grievance arbitration.'

Mr. FRENZEL. That is binding arbi
tration, and that is new law; is it not?

Mr. FORD of Michigan. With respect 
to wages, hours, and working conditions.

Mr. FRENZEL. Is that not what we 
grieve over usually?

Mr. FORD of Michigan. No; we do not 
grieve a contract; we negotiate a 
contract.

Mr. FRENZEL. Mr. Chairman, I no 
longer yield.

Mr. Chairman, I think the situation: 
is quite obvious. I think it is quite ob
vious there is new law, and it is different 
law. I think a lot of us do not knov/ 
whether it is good law or bad law, but it 
seems to me we would be best served to 
revert to the time-nested Executive 
order.

Mr. Chairman, I hope the amendment 
is agreed to.

Mr. CHARLES H. WILSON of Califor
nia. Mr. Chairman, will the gentleman 
yield?

Mr. FRENZEL. I yield to the gentle
man from California.

Mr. CHARLES H. WILSON of Califor
nia. Mr. Chairman, I would like to ask 
the gentleman from Ulinpis (Mr. D e r -

Is that what the gentleman from Illinms 
(Mr. Erlknborn) is trying to do?

Mr. DERWINSKI. Mr. Chairman, if 
the gentleman will yield, the gentleman 
from Illinois (Mr. Erlenborn) is a very 
free gentleman.

Mr. CHARLES H. WILSON of Califor- 
hia. No, what I would like to know is 
this: I think the Democrats should un
derstand who is for who and what is for 
what. Now, if the gentleman from Il
linois (Mr. Erlenborn) is presenting the 
Presidential position, I think we should 
know that.

Mr. DERWINSKI. Mr. Chairman, the 
gentleman from Illinois (Mr. Erlen
born) and I are both for civil service re
form. We have a difference of opinion on 
title VII.

Mr. CHARLES H. WILSON of Cali
fornia. Who is for what?

Mr. CLAY. Mr. Chairman, will the 
gentleman yield?

Mr. FRENZEL. I yield to the gentle
man from Missouri?

Mr. CLAY. I thank the gentleman for 
yielding,

Mr. Chairman, the President recom
mended the provision that is in this title 
relating to binding arbitration. The Sen- 
ateT îll also includes this provision. In 
addition to that, the reason and the basis 
for this precise procedure is to save the 
taxpayers money.

The CHAIRMAN. The time of the.gen
tleman from Minnesota (Mr. F renzel) 
has expired.

(On the request of Mr. C l a y  and by 
unanimous consent, M r . F r e n z e l  was



M r. F O R D  o f  M ich ig a n . M r. C h a ir 
m a n , I  ask  th e  g e n t le m a n  i f  h e  is  s e r i
o u s ly  a sk in g  a  q u estion . I f  h e  is, I  w ill 
b e  fila d  t o  a n sw er  it.

The CHAIRMAN. The Chair will re
peat that the time is that of the gentle
man from Minnesota (Mr. F renzel) .

Mr. FRENZEL. Mr. Chairman, my sec
ond point is in relation i;o section 7121. 
which is the grievance procedure, found 
on page 331, et seq., and there, of course, 
we have binding arbitration of griev
ances.

Mr. Chairman, I would ask the gentle
man from Michigan (Mr. Ford) if that 
is not true, and I yield to the gentleman 
for his response. .

Mr. FORD of Michigan. Mr. Chair
man, it is true, but it is irrelevant, be
cause what the gentleman is readmg 
from on page 326 dt the biB is the 
present Executive order, which the gen
tleman from Illinois, Mr. John Erlen-  
born has taken to himself as the ‘^Holy 
GraU.”

Mr. FRENZEL. Do we have an im
passes panel in the present Executive
order? ^

Mr. FORD of Michigan. Yes; in the 
exact language the gentleman just read, 
and this is taken from the executive 
order.

Mr. FRENZEL. That is not my under
standing.

Mr. FORD of Michigan. It represents 
no change in the status at all.

Mr. FREJNZEL. That is not my under
standing. How about the grievance 
procedure?

Mr. FORD of Michigan. That is this 
gentleman's understanding, and I think

wiNSKi) a-question. Tne B entiem an^
th« administration’s
bill, and I want to know whether He is
for this amendment or Mt.

Mr. FRKNZEIi. Mr. CTliairman, I can
not advise the gentleman on that. I do

’^^MrOTitRLES H. WILSON of Califor
nia. Mr. Chairman, I see ttie gentleman 
from Illinois (Mr. Derwinski) is over 
here, and I will ask the gentieman, who 
Is the administration’s supporter of this 
bill, whether he is for this amendm̂ ent.

Mr. DERWINSKI. Mr. Chairman, may 
I use this microphone?

Mr. CHARLES H. WILSON of CaMor- 
nia. The g^itleman may Use any micro
phone he wants to use..

Mr. FRENZEL. Mr. Chairman, I yieia 
to the gentieman from Illinois (Mr. 
Derwinski) .

Mr. DERWINSKI. Mr. Chairman, my 
personal position is that this bill should 
have ^  title VII the President’s Exwu- 
tive order, which was in fact the action 
taken in the Senate. „  ,

Mr. CSEIARLES H. WH^ON of Califor
nia. Mr. Chairman, will the gentleman
^eld further?

Mr. FRENZEL. I yield to the gentle
man from CaOifornla.

Mr. CHARLES H. WILSON. Mr. 
Chairman̂  let me ask: Is that what 4iie 
gentleman firom Illinois Erlen-
born) is seeking?

Mr. FRENZEL. ITiat Is what the gen
tleman from Illinois (Mr. E rlenborn) is 
trying to do. , _

Mr. CHARLES H. W n ^ N  of Cahfor- 
nia. Mr. Chairman, I will ask the gen
tleman from Illinois (Mr. D erwinski) :

aU ow ed  t o  p r o c e e d  f o r  1 a d d it io n a l

” ^ r!*P T E lE N Z E L . M r . C h a irm a n , I  y ie ld  
fu r t t ie r  t o  t h e  g e n t le m a n  f r o m  M isso u r i 
(M r . Clay) . , .

Mr. CLAY. Presently, Mr. Chairman, 
imder the process of appealing through 
statutory appeals, the Government pays 
the entire cost of the proviso. Under the 
provisions of this title, subjecting griev-. 
ances to binding arbitration, the .costs 
will be shared equally by the Government 
and the parties who are alleging griev
ances. And that Is one of the provisos 
for us includmg it and accepting the 
recommendation of the administration 
to include it in the bifl. ,

Mr. FRiaJZEaii. Mr. C3aairman, I thank 
the ̂ ^taeman for 1ms contrfl>ution.

I think It Is ®<n int^^sting point and 
may be a goodone. I «m not sure it would 
be pervasive In a^teg us to accept this 
new concept, however.

Mr. UDALL. Mr. caiairman, I move to 
strike the requisite number of wonds.

Mr. Chairman, the issue before \is is 
the Erlenborn timendment, which would 
strike all title VIL And as my friend, 
the -giKtitteoian from MQchigan (Mr. 
Ford) , said a minute ago, if there is no 
title vn , there simply is-no bill.

The administration came forward early 
on in this controversy. The original ad
ministration’s submission hard no title 
vn , had no latoor-management title in 
it at an. We raised questions ahout this, 
and the administration finally said, “We 
are willing to write into this new man
agement rights bill, this new civU service 
reform bm, something the Federal em
ployee unions have always wanted,"*
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which was not to be at the whim or the 
mercy of the President, who, with a stroke 
of the pen, could undo all of th^e col
lective. bargaining rights enjoyed since 
1963.

We argued a good deal over the last 
few months about what should be in 
that title VII, and no one has seriously 
suggested imtil tonight that there should 
be no title VH at all.

A number of my colleagues have asked 
me where we are in this debate today, 
and most of the remaining controversy 
is in title VH. Title Vm  is a short title. 
Title IX and title X have been stricken 
by a point of order. We can be out of 
here fairly soon if we decide what we 
are going to do about title Vn.
,The first thing to do is to get rid of 

the Erlenbom • amendment and get on 
with the real issues. There will be an 
amendment which will be offered by the 
gentleman from Texas (Mr. C o ld in s )  
which sets up a labor-management 
framework. It is not at all acceptable 
to the Federal employee imions. It is 
acceptable to the administration. I will 
have a substitute for that amendment 
which represents the product of long ne
gotiations. My labor friends do not like 
it very much. The gentleman from Michi
gan (Mr. F o r d ) has very limited enthus
iasm for it. We have finally reached that 
limited ground, but we cannot get on 
with that as long as we are involved with 
an amendment which strikes out all of 
the title. I thought we were making good 
progress until I saw all of the big guns 
on the Education and Labor Committee

- ( Ron N6. 751]
AYES— 1 ^

Abdnor Frenzel Montgomery
. Andrews, N.C. Glnai Moore
Archer - Goldwater Myers, Gary
Ashbrook Goodling Myers, J6hn
Badham Gradison N e^
Bafjdis Grassley Nichols
Barnard , Gudger Poage
Bauman Guyer Preyer
Beard, Tenn. Hall Pritchard
Bennett ' ^ Harsha Quayle
Bowein Hefner Quillen
Breckinridge fiightower Regula
Brinkley Holt Roberts
Broomfield Horton Robinson

. Broyhill Hubbard Rose
Butler Hyde ' Runnels
Carter Ichord Ruppe ,
Cederberg Ireland Satterfield
Clausen, Jones» N.C. Schulze

Don H. Jones, Okla. Sebelius
Collins, Tex. Jones, Tenn. Shuster
Conable Kazen Snyder
Coughlin Kelly Spence
Crane Kindness Stangeland
Cunningh€»n Lagomarsino- Stanton
Daniel, Dan Leach Stockman

, Daniel, R. W. Levitas Symms
de la Garza Livingston T ailor
Devine Lloyd, Tenn. Thoiie
Dornan Lott Treen
Duncan, Oreg. McClory Trible
Duncan, Tenn. McDonald Waggonner
Edwards, Ala. McEwen Walker
Edwards, Okla. Madigan Wampler
English l^ahon y Watkins
Erlenbom Marlenee W hite
Ertel Marriott Whitehurst
Evans, Ga,> Martin Whitley
Findley ’ Mathis Wilson, C. H.
Flippo Michel Winn
Flynt Milford Wydler
Fountain Miller, Ohio Wylie

NOES— 217
Akaka Derwlnski Kostmayer
Alexander Dicks Krebff
Ambro “ Diggs LaPalce

Patterson
Pattl3on
Pease
Pepper
Perkins
Pickle
Pike
Prem ier ^
Price
Raliall
Ballsback
Reuss '
Rhodes
Roe
Rogers
Rooney
Rosenthal
Rostenkowskl
R oybal
Rtisso
Ryan
Santinl

Addabbo
Anmierman -
Annunzio ^
Armstrong
Blaggi
Breaux
Brown, Mich.
Brown, Ohio
Buchanan
Burgener
Burke, CaJlf. .
Burke, Fla.
Burke, Mass.
Burleson, Tex.
Burton, Phillip
Byxon
Chappell
Chisholm
Clawson, Del
Cochran
Cohen
Conyers
Corcoran
D ^aney
Dickinson
Eckhardt

Sawyer 
^cheuOT 
Schroeder 
Seiberllng 
Sharp 
Sikes 
Sim on 
Skelton 
Skubitz 
Slack
Smith, Iowa 
Solarz 
Spellman 
Staggers 
Stark 
Steed 
Steers 
Steiger 
Studds 
Thompson 
Thornton 
Tucker

NOT VOTING— 90
Flood. .
Flowers 
Forsythe 
Fraser 
Frey 
Fuqua 
Giaimo 
Gibbons 
Hagedorn 
Hansen 
Harrington , 
Hawkins . 
H ollenb^K 
Huckaby

Johnson, Colo. 
Ka^ten 
Kemp 
Krueger 
Latta 
Lehman 
Lujan 
McKinney 
Meeds 
MikvaMiUer, Calif.

U dall. 
Xnimaii 
Van Deerllh 
Vanik 
V.ento 
Volkmer 
Walgren 
Walsh 
Wajqnan 
Weaver 
Weiss 
Whalen 
W ilson, Tex. 
Wirth 
Wolff 
Yates 

-Yatron 
Young, Fla. 
Young, Mo. ’ 
Zablocki

Pursell
Quie
Rangel
Richm ond
Rinaldo
Risenhoover
Rodino
Roncalio
Rousselot
Rudd
Sarasin
Shipley
Sisk
Smith, Nfebr.
St Germain
Stokes
Stratton
Stump
Teague
Traxler
Tsongas
Vander Jagt
W hitten
W iggins
Wilson, Bob
Wright

o o



rise, but I would hope that at least we 
could proceed very shortly to get a deci
sion on the Erlenborn amendment which 
totally strikes all of title VII and, then, 
so far as I am concerned, we caji end 
the debate.

Mr. ERLENBORN. Mr. Chairman, will 
the gentleman yield?

Mr. UDALL. I yield to the gentleman 
from Illinois.

Mr. ERLENBORN. I thank the gentle
man for yielding.

Mr. Chairman, as the gentleman 
knows, I have been waiting patiently 
since noon to reach title VII. I would 
like to comment on the gentleman’s 
statement about the Education and 
Labor Committee. About an hour ago, 
about 8 or 9 o’clock, several of my col
league mentioned that the gentleman’s 
committee was making the Education 
and Labor Committee look good.

Mr. UDALL. I claim full credit for 
that.

Mr. Chairman, I would hope that we 
could have a vote now on the Erlenborn 
amendment.

The CHAIRMAN. The question is on 
the amendment offered by the gentle
man from Illinois (Mr. E r le n b o r n ) .

RECORDED VOTE
Mr. ERLENBORN. Mr. Chairman, I 

demand a recorded vote.
A recorded vote was ordered.
The vote was taken by electronic de-. 

vice, and there were—ayes 125, noes 217, 
not voting 90, as follows:

AndersAn, Dingell Le Fante
Calif. Dodd Lederer

Anderson, m. Downey Leggett.
Andrews, Drinan Lent

N. Dak. Early Lloyd, Calif.
Applegate Edgar Long, La.
Ashley Edwards, Calif. Long.Md.
Aspln . Eilberg Luken
AuCoin Evans, Ind. Lundlne
Baldus Fascell McCloskey
Baucus B'enwick McCormack
Beard, R.I. Fisher McDade
Bedell Fithian McFall
Bellenson Florio McHugh
Benjamin Foley McKay
Bevlll Ford, Mich. Maguire
Bingham Ford, Tenn. Mann
Blanchard Fowler Markey
Blouin Gammage Marks
Boggs Garcia Mattox
Boland Gaydos Mazzoll
Bolling Gephardt Metcalfe
Bonior Gilman Meyner
Bonker Gllckman Mikulski
Brademas Gonzalez Mineta
Brodhead Gore Minish
Brooks Green Mitchell, N.Y.
Brown, CaUf. Hamilton Moakley
Burlison, Mo. Hammer- Moffett
Burton, John schniidt Mollohan
Capato Hanley Moorhead, Pa.
Carney Hannaford Mottl
Carr Itarkin Murphy, HI.
Ca^naugh Harris MtuT)hy, N.Y.
Clay Heckler Miirphy, Pa.
Clev^and Heftel Murtha
Coleman Hillis Myers, Michae]
Coilins, m.. HoUand Natcher
Conte Holtzman Nedzl
Coiman Howard Nix
CoriLell Hugheo Ndan
Cornwell Jacobs Nowak
Cotter Jeffords O’Brien
D’Amours Jenirett© Dakar
Danielson Johnson, Calif. Oberstar
Davla Jordax̂ Obey
Dtilums Kaatenmelor Ottlnger
Dent Keys Panetta
Derrick KUdee Patten

Emery 
Evans, Colo. 
EvanjB, Del. 
Fary 
Fish

M ltch ^ , Md. 
Moorhead, 

Calif.
Moss
Pettis

Young, Alaska 
Young, Tex. 
Zeferetti

The Clerk announced the following 
pairs:

On this vote:
Mr. Breaux for, w ith  Mr. A ddabbo against.
Mr. Burleson o f  Texas for, w ith  Mr. 

M itchell o f  M aryland against.
Mr. Teague for, w ith Mr. R ichm ond  

against.
Mr. L ujan for, w ith  Mr. Zeferetti against.

Mrs. FENWICK and Mr. SAWYER 
changed their vote from “aye” to “no.”

So the amendment was rejected.
The result of the vote was announced 

as above recorded.
PREFERENTIAL MOTION OfTERED BY MR. CHARLES 

H. VmSON OP CALIFORNIA
Mr. CHARLES H. WILSQN of Cali

fornia. Mr. Chairman, I offer a preferen
tial motion.

The Clerk read as follows:
Mr. Charles H. W ilson  o f  C aU fom ia 

m oves that the C om m ittee d o  n ow  rise and 
rei)ort the bUl back t o  th e  H ouse w ith  the 
recom m endation  th at th e  enacting clause 
be stricken.

Mr. CHARLES H. WILSON of Calif
ornia. Mr. Chairman, I am not going to 
take too much time. I think this amend
ing process could go on Indefinitely. It 
is a bad bill. We have not passed the 
right amendments, and I think it is 
about time that we went h(»ne and 
started doing otiier business.
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Mr. DERWINSKI. Mr. Chairman, I 

rise in opposition to the preferential 
motion.

Mr. Chairman, I appreciate the Mem
bers’ frustration. I appreciate that some 
of them are tired, and I appreciate all 
the complications of the iiour.

However, I woidd like to point out that 
we have gone about 90 percent of the 
way with a very diflftcult, absolutely nec
essary piece of legislation. I would like 
to commend all of the Members who have 
in any way participated in the debate. 
This has been a good, high class,-non
partisan handling of a major national 
issue.

Mr. Chairman, this is necessary leg
islation. This is legislation that is good 
for every Member’s constituents. If the 
Members will just be patient, we are 
within an hour of wrapping this legis
lation up properly. The Members are 
within an hour of casting a vote for what 
will go down in history as_ one of their 
greatest votes as Members of Congress. 
If they will just stay here, Mr. Chair
man, we will pass civil service reform 
legislation.

Mr. RHODES. Mr. Chairman, would 
the gentleman yield?

Mr. DERWINSKI. I yield to my dis
tinguished statesmaialike leader.

Mr. RHODES. I do not recognize the 
description. I would like to. differ with 
the gentleman most respectfully. It seems 
to me thatlafter the.hour of 9 o’clock— 
and I thought we had agreed upon this— 
very little is done to save the Republic. 
I do not recognize the absolute neces-

Mr. CHARLES E[. WILSON of Califor
nia. If the gentleman will yield, why not?

The CHAIRMAN. All time for debate 
on the motion has concluded. The ques
tion is on the preferential motion ofr 
fered by the gentleman from California 
(Mr. C h a r le s  H. W ils o n )  .

The question was taken; and the 
Chairman announced that the noes ap- 
pe^ed to have it.

RECORDED VOTE
Mr. CHARLES H. WILSON of CWi- 

fomia Mr. Chairman, I demand a re
corded vote.

A recorded vote was ordered.
The vote was taken by electronic de

vice, and there were—ayes 46, noes 286, 
not voting 100, as follows:

[RoU No. 752]
AYES—46

Mattox
Meeds
MetcaJfe
Meyner
Michel
Mikulski
Miller, Ohio
Mineta
Mlnlsh
Mitchell, N.y.
Moakley
Mollohan
Moore
Moorhead, Pa. 
Mottl
Miirphy, HI. 
Murphy. N.Y. 
Murphy, Pa.

Pike
P of^e
Pressler
Preyer
Price
Pritchard
Rahall
Railsback
Begula
Reuss
Roberts
Robinson
Roe
Rogers
Rooney
Rose
Rosenthal
Rostenkowski

Myers, Michael Roybal
Natcher
Neal
Nedzi
Nichols
Nix
Nolan
Nowak
O’Brien
Oakar

Ruppe 
Russo 
Santini 
Satterfield 
Scheuer 
Schroeder 
Seiberling 
Sharp 
Sikes

Steiger 
Stockman 
Stokes 
Studds 
Thompson 
Thone • 
Thornton 
Treen 
Trible 
Tucker 
UdaJl 
Ullman 
Van Deerlin 

• Vanik 
Vento 
Volkmer 
Walgren 
Walker ' 
Wampler 
Watkins 
Waxman 
Weaver 
Weiss 
Whalen 
W hite 
Whitehurst 
Whitley 
Winn.

Applegate Hammer Rhodes Oberstar Simon W irth
Ashbrook schmidt . Runnels Obey - Skelton Wolff
Barnard Harris Sawyer Ottinger ^ Skubitz Wydler
Baimian Holt Schulze Panetta Slack Wylie
Breckinridge Kindness Sebelius Patten Smith, Iowa Yates
Broomfield Leggett ' Shuster Patterson Solarz Yatron
Broyhill McDade Snyder Pattison Spence Young, Fla.
Carter McDonald Spellman Pease Staggers Yoimg, Mo.
Coleman McEwen Stangeland Pepper Stanton Zablocki
OdUins, Tex. 
Crane

Marlenee Steers Perkins Stark
Mazzoli Symms Pickle Steed

Davis
Dornan

Murtha 
Myers, Gary

Taylor
Waggonner NOT VOTING— 100

Duncan, Tenn. Myers, John Walsh Ammerman Flood Pettis
Edwards, Okla. Quayle - Wilson, C. H. Annunzio Flowers. Pursell
Flynt Quillen Armstrong Forsythe Quie

NOES— 286 Biaggi Fraser Rangel
Breaux Frey Richm ond

Abdnor D’Amours Harkin Brown, Calif. Fuqua Rinaldo
Addabbo Daniel, Dan Harsha Brown, Mich. Gibbons Risenhoover
A k ^ a Daniel, R. W. Heckler Brown, Ohio Gonzalez Rodino
Alexander Danielson. Hefner Buchanan Hagedom R oncallo
Ambro de la Oarza • Heftel Burgener Hansen Rousselot

O
o
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sity of passing t̂his bin tonight. It seems 
to me that we have many days left, 
and some say we are even going to come 
back aftCT the election. It seems to me, if 
the gentleman will yield further, that 
this might be a very proiritious time to 
shut̂ dowu the proceedings of the House 
tonight. I just do not believe that it is 

' necessary for us to consider a bill of this 
imiibrtance—and it is of great impor
tance—in this type of a situation. With 
all of the regrets a,nd my great respect, 
for the gentleman from Illinois (Mr: 
D erw inski) and my good friend, the 
gentleman, from Arizona (Mr.. U dall) , 
I hope that the motion of the gentleman 
from California (Mr. Charles H. W il
son) will be adopted.

Mr. DERWINSKI. No; just a minute: 
Do not hope that much. The gentleman 
from Califomia is moving to strike the 
enacting” cRiuse, and I am su;:̂  my dis
tinguished leader, the gentleman from 
Arizona, is just referring to the Commit
tee’s rising for the evening.

Mr. RHODES, if the gentleman would 
yield further, actually, if the committee 
votes to strike the enacting clause, we 
would gp back into the House, and then, 
before the House agrees to the recom
mendation of the Committee we could 
adjourn, if we want to adjourn. We can
not adjoiim from the Committee of the 

-Whole. That is the main reason I think 
the gentleman’s motion is well taken.

Mr. DERWINSKI. I realize that, but 
we do hot want anybody in the well to 
think .tiaat our distinguished -minority 
lecidei' is momehtafily in the embrace of 
the gentiteman froih California ' (Mjr. 
Charles Iff. W ilson)  .

Anderson, 
Calif. 

Anderson, ni. 
Andrews, N.C. 
Andrews,
. N. Dak.
Archer
Ashley
Aspin
AuCk>in
Badham
Bafalis
Baldus
Baucus
Beard, R.I.
Beard, Tenii.
BedeU
BeilenfiOn
Benjamin
Bennett
BevlU
Bingham
Blanchard
Blouin
Boggs
Boland
Bolling
Bonior
Boiiker
Bowen
Brademas
Brinkley
Brodhead
Brooks
Biirllson, Mo.
Butler
Capiito
Carney
C a r r __,
Cederberg
Clausen,

Don H. 
Clay
Cleveland 
Collins, m. 
Conable 
Conte 
Cbrman 
.CoTnell 
CornweU 
Cotter 
^ u g h lin

Delliuns 
'Dent 
Derrick 
Derwinski 
Devine 
Dicks 
Diggs 
Dodd 
Downey 
Drinan 
Duncan, Oreg. 
Early 
Edgar
EdwardiS, Ala.
Edwajrds, Calif.
EUberg
EngUahErlenborn
Ertel
Evans, Ind. 
FasceU 
Fenwick 
Pintiley 
Fisher 

•Fithian 
Flippo 

. Florio 
Foley
Ford, Mich. ' 
Ford, Tenn. 
Fountain 
Fowler 
Frenzel 
Gammage 
Garcia 
Gaydos 
Gephardt 
Giaimo 
Gilman 
Ginn 
Glickman 
Goldwater 
Goodling 
Gore 
Gradison 
Gras^ey 

‘.Green 
Gudger 
Guyer
fi&mUtoiL . 
Hanley

Hightower
HillisHolland
Holtzman
H or^ n
Howard
Hubbard
Hughes
Hyde
Ir^and ' 
Jacobs 
JefTords 
Jenrette 
Johnson, Calif. 
Jones, N.C. 
Jones, Okla. 
Jones, Tenn. 
Jorjdan 
Kastenmeier

Burke, Calif. Harrington 
Burke, Fla. Hawkins 
Burke. Mass. Hollenbeck 
Burleson, Tex. Huckaby 
Burtoio* John Ichord ■ Burton, PhlUip  ̂Jenkins

HantiafdTd

Kelly
Keys
Kildee
Kostmayer
Krebs.
Lagomarsino 
Le Fante 
Leach 
Lederer 
Lent 
Levitaŝ  
Livingston 
Lloyd, Calif. 
Lloyd, Tenn. 
Long, La. 
Long, Md. 
Lott / 
Luken 
Lundine 
McClory 
McCloskey 
McCormack 
M cF ^  
McHugh 
IklcKay 
Madigan 
Maguire 
Mahon 
Mann 

-Mwkey 
Marks 
•Marriott 
Martin

B ^ on  
Cavanaugh 
Chappell 
C h ish c^  
Clawson, Del 
Cochran 
Cohen 
Conyers 
Corcoran 
Delaney 
Dickinson 
DlngeU 
Eckhardt
Evans, Colo. 
Evans, Del. 
Evans, Ga.

V Fary 
Fish

Johnson, Colo. 
Kasten 
Kemp 
Krueger 
LaFalce 
Latta 
Lehman 
Lujan 
McKinney 
Mathis 

. Mikva 
MUford 
MiUer, Calif. 
Mitchell, Md. 
Moffett 
Montgomery 
Moorhead, 

Calif.
Moss

Rudd
Ryan
Sarasin
•Shipley
Bisk
Smith, Nebr. 
St Germain 
Stratton 
Stump 
Teague 
Traxler 
Tsongas 
Vander Jagt 
VThitten 
Wiggins 
WUson, Bob 
WUsoruTex. * 
Wright 
Young, Alaska 
Young, Tex. 
Zeferetti

So the preferential motion was re- 
j e c t ^

The result of the vote was announced 
as above recorded. _ •,

Mr. UDAIiL. Mr^Chairman, I move 
to strike the last word. - 

Mr. Chairman, we have had a long and 
difacult day, 'and I must say that it has 
been a very productive day. Tlie Mem
bers have been cooperative, and we . 
have not had the kind of dilatory tactics 
some had feared. But the hour is late, 
and I am not sure we, can be productive 
much longer. We do have a number of 
important amendments left.

Mr. Chairman, I am going to inake a 
unanimous-consent request in just a 
moment, and if it is agreed to', at that 
pohit I would move tiiat the Committee 
rise. I am told by the leadership that we
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will come back on this biH perhaps on 
Wedn^day, but not tcaiiorrow.

Mr. Chairman, my unAziimous-consent 
request is that the remsUning time for 
debate on title VII, and all amendments 
thereto— t̂hat is the title we are now con
sidering— b̂e limitedr to a total of 2

- hours.
The CHAIRMAN, Is tixere objecUon 

to the request of the gentletnan from 
Arizona?

Mr. CHARLES H. WILSON of CaU- 
, fornia. Chairman, reserrSng' the 

right to object, this is Just title VII?
Mr. UDALL. If the gentleman will 

yield, this is title VII only.
Mr. CHARLES H. WILSON of Calî  

fornia. Further reserving the right to ob
ject, the gentleman is not asking that 
the entire bill be'limited to 2 hours?

. Mr. UDALL. No.
The remaining titles are not very con

troversial and are not very long. I am 
assuming that after we finish title vn, 
in a very rapid pace we could finish up 
the bill. But the pending request relates 
to title vn  only. >

_ Mr. CHARLES H. WILSON of Cali- 
.fornia." I thank the gentleman.

The CHAIRMAN. Is there objection to 
the request of the gentleman from 
Arizona?

Mr. ASHBROOK. Mr, Chstonwi, J, re
serve the right to object. Oould I be in
formed as to how maliy amendaaents are 
pending on title VII?

Mr. UDALL. It has been ^ticipaited at 
this point that the gentl^nan from Texafi « 
(Mr C01.T.TMR) would offer a coolplete

Udall substitute, which is an ttdminastra- 
tion amendment, in effect, to Vhe Ccrtlins 
amendment, which is the Senate title vn. So, the differences between the two 
positions axe not extreme. ;

Mr. J^SHBROOK. I thank the ^ntte- 
man, and withdraw my reservation of 
objection. <

The CJIAIRMAN. Is there objection to 
the request the gentl^nan from 
Arizona?

Mr. GARY A. MYERS. Mr, Chair
man, reserving the right to/Object, I do 
so make inquiry on parlianientary pro
cedure. It is normal parliamentary pro
cedure upon such a request for Members 
to stand and request time. Is it the 
Chairman’s intent 1;hat the time to be 
divided be divided tonight?

The CHAIRMAN. The Chair would ad- ̂  
vise the gentleman that the Chair .would 
not intend to divide the time tonight, 
but that subject w ill^  taken up at ttie 
time we reconvene in connection with 
this bill.

Mr. GARY A. MYEEIS. I thank the 
Chair, and I withdraw my reservation of 
o l3 (^ t io n .

m e CHAIRMAN. Is there obj wtion to 
the request of the gentleman from 
Arizona?

Mr. FRENZEL. Mr. Chairman, reserv
ing the right to object, as I imderstand 
it, there will be two substitutes posed, 
and a nimiber of Members have amend
ments in the R e c o r d . They are, of course, 
amendiriSnts to the bill and not to the 
substitutes. I wonder if the Chair could 

'tell me how we could protect the amend-

amesî bnents th ^ to  be limited to 2 
hoars for that debate purpo^ \7hen we 
resume. ,

<?HAIRMAN  ̂ The question is on 
tti© motion offered by the gexrtlemian 
from Arizona (Mr. U d a ll)  ,

The motion was agreed to.
• Mrs. SCHROEDER. Mr. Chairman, I 
want to make a few comments regarding 
the effect of the two am^dments of
fered by Mr. B o la n d  and Mr. C o l l i n s  
of T^as as they affect the "‘whistleblow
er*'provisions of H.R. 11280.

Krst. Generally, the merit system 
principles apply throughout Govenament 
to all . executive agencies, including CIA, 
roi, and everybody else. The President, 
is required to take action to implement 
these principles, including section 2301 
(c) <9)' which requires the protection of 
whistleblowers.

Second. Generally, although G o^m - 
ment corporations. CIA, FBI, and GAO 
are exempted from prohibited personnel 
practices, other existing law prohibits 
discrimination. Hatch Act violations, and 
n ^tism  in these agencies^With the ex
ception of the whistleblower protection, 
the prohibited personnel practices are 
merely the codification of existing law. 
As to whistleblower pix̂ tection, the FBI 
is specifiically brought in imder the Col- 
lins-Udall compromise, and the Presi
dent will act as Special Counsel. For 
other agencies, the merit system, princi
ples. as implemented by the President wiU

- cover them.
Thirds Generally, although the Special 

Counsel is only reauired to receive com^

September It, 197S
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■Bubstitute for title VH. Immediately after 
that, I was going to Offer a substitute for 
that substitute, w h ic h  represents a com
promise we have put together over here.

The gentleman from nUnois (Mr. 
Erlenborn) indicated that he had a 
number of amendments to my subs^tute, 
and that he would offer, ttiem in a fairly 
prompt fashion. At-the close of that we 
would choose between the Collins substi
tute and the Udall substitute. If either 
one of them carries, that is tlae end of 
title VII.

Mr. ASHBROOK. Further reŝ -ving* 
the right to object, those do sound like 
very substantial amendments. Does the 
gentleman knbw whether there are any 
other amendments?

Mr. UDALL. I am not aware of any 
major amendments to title vn except 
those that have been proposed by the 
distinguished gentlemian from Illinois 
(Mr. Erlenborn) . It might be that there 
are perfecting amendments to either the 
Collins or Udall substitutes, I doubt that 
there would be any besides that. In any 
event, the Members who have printed 
amendments in the RECOi® would be 
protected. ^

Mr. DERWINSKI. Mr. Chairmaii. I am 
the gentleman yield?

Mr. ASHBROOK. I yield to ttie gentle
man from Illinois. ^

Mr: DERWINKI. Mr. Chairman, I am 
sure the gentleman from Ohio will be 
pleased to know that the amendment to 
be offered by the gentlenlan from Texas 
is identical to title VII in the . Senate 
passed bill, so that what we are down to 
is r,eally a narrow difference between the

ments which are now filed so that ttiey 
would be in prder and have time under 
the proposal that the gentleman sug- 
gft§ts, to either of the substitutes.

The CHAIRMAN. The phair advises 
the gentleman that the amendments 
which have been printed in the R ecord 
would be protected under our rules.

Mr. PRENZEL. Will we be able to make 
the amendments to the substitute, Mr. 
Chairman?

The CHAIRMAN. Yes. If they can be 
redrafted to pertain to the substitute, 
and placed in the R ecord, the answer is 
in the affirmative.

]VIr. PRENZEL. I thank the Chair.
Mr. DERWINSKI. Mr. Chairman, will 

the gentleman yield?
Mr. PRENZEL. I yield to the gei\tle- 

man from Illinois.
Mr. DERWINSKI. Mr. Chairman, to 

further demonstate the absolute co
operation that is developing, the gentle
man from Illinois (Mr. Erlenborn) has 
filed his amendments in the R ecord 
so that the record of whaX we are going 
to get to is clear. We think we are moving 
bn an open basis toward final solution.

Mr. PRENZEL. I thank the gentle
man, and I withdraw my reservation of 
objection.

The CHAIRMAN. Is there objection to 
the request of the gentleman from 
Arizona? -

Mr. CHARLES H. WILSON of Cali- 
'  fornia. Mr. Chariman, I object to th^ 

unanimous-i5onsent request.
The CHAIRMAN. Objection is heard.
Mr. UDALL. Mr. Chairman, I move 

that all debate on title v n  and, aJl

plaints and guarantee anonymitjy to em
ployees in agencies covered by Prohih>ted 
Personnel Practices, nothing precludes 
the Special Ccmnsel from receiving com
plaints and guaranteeing anonymity to 
anyone. He cannot, however, ever receive 
foreign intelligence or counteriiitelii- 
gence information nor can he order an 
agency investigation where the complaint 
does not come from an agency covered 
by prohibited personnel practices, 
whether or not the complaint concerns 
the agency in which the individual is 
employed.

Fourth. With regard to the FBI, the 
President’s regulations required for the 
FBI must protect the same s6rt of in
formation as the bill protects. What the 
President can vary is the enforcement of 
ttiose principles. He can, but need not, 
give the enforcraaent power to the 
Special Counsel. The President's regula
tions must include some employee com
plaint handling mechanism, ^thoug^ 
t̂he current procedures are satisfactory 
to meet this requirement.

Fifth. GeneraUy, under the Speci?a 
Counsel’s general investigatory powers, 
as modified, the Special Counsel has the 
b^ic power to investigate allegations of 
arbitrary or capricious withholdlxigs of 
information under the Freedom of Infor
mation Act, regardleî  of whether court- 
ordered .discipline is required under sec
tion 552(a) (4) (P>, unless the request 
deals with foreign intelligence or coun- 
ter-intelligence information.

Sixth. Generally, the Special Counsel, 
under 1206(g) (1) (A) to seek disciplinary 
action against offending employees as the

o
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result of any investigation in the section, 
including investigations prompted by 
employee complaints to the Special 
Counsel.* * *

Seventh. Generally, the basic thrust 
-of the whole section dealing with em
ployee complaints is to encourage, but 
not require, internal attempts at revolv
ing the wrongdoing. The goal is to rout 
wrongdoing out of the Federal Govern
ment as much as to protect the first 
amendment rights of employees.#
• Mr. PRENZEL. Mr. Chairman, the 
President has a rather low batting aver
age in converting idfeas into law. Partly 
it is his fault, but partly it is ours. When 
he has a' good proposal, we ought to 
pass it even if it disturbs our personal 
comfort zones.

The President’s civil service reform is 
a good idea. The American people think 
so, too. So did ex-President Ford v:ho 
submitted a similar proposal. The need 
for tightening up the Federal bureauc
racy, and for making it more responsive 
and manageable, is obvious.

The administration’s plan was basi
cally a good one. It still is. It addresses 
not all, but many, of the most glaring 
problems. Even our hard-to-please col
leagues in the other body have passed it 
overwhelmingly.

Our Post OflQce and Civil Service Com
mittee, has, however, made many 
changes which I deem inappropriate 
and unacceptable. The original bill was 
designed to make the civil service more 
mamgeable. The committee amend

ments, in some cases, make it the op
posite. A case in point is the expanded 
scope of collective bargaining. These 
changes, made by the committee should 
be eliminated, and the original language, 
essentiallŷ  retaining the provisions of 
the Executive order covering labor- 
management relations, should be re
stored.

Perhaps the most controversial section 
of the biU deals with the preference ac
corded to veterans hi Federal employ
ment. There is a real problem here. 
Women and minorities are not advanc
ing as quickly as most, of us would like in 
the Federal service. Nevertheless, a good, 
clear-cut case has not been made that 
veterans*' preferences are a major re
tardant. I am unwilling, at this time, to 
take away the rights and preferences 
now accorded to veterans, and therefore 
intend to support the Hanley amendment 
to restore current preferences. However, 
there is some justice in what the Presi
dent is saying and I would suggest a 
thorough study of this whole subject by 
the committee.. At this point,'we should 
not hold up, or jeopardize the passage of 
the bill because of this item.

The other highly controversial change 
made by the committee is the repeal of 
the Hatch Act. It is not germane to this 
biU and should be removed in a point-of- 
order. If not, I. shall certainly support a 
motion to strike it.

The Hatch Act does need revision. But 
Federal employees need its protection! It 
should not be repealed in an̂ r case, and 
it should not be a part of this bill at all.

lican minority are concerned about the 
increase in high-level, appointed jobs m 
the bureaucracy. Some concern is jusw- 
fied, but I endorse the position of the 
distinguished gentleman from HUonis 
(M. Derwinski) that any Chief Execu
tive needs his own people to manage^and 
motivate the bureaucracy. J^fsident 
Carter, like his predecessors, and like his 
successors, needs the authority tp put 
capable managers of his own choosing 
into his government if it is to be run 
well. '

When the bad amendments are rê  
moved the House should promptly pass 
civil service reform. The President has 
made a good recommendation. This is 
one issue on which he has strong and 
justified popular support. Support here 
in Congress ought to be bipartisan, and 
it ought to be just as strong.#
• Mr. GARCIA. Mr. Chairman, I rise in 
support of the Civil Service Reform Act 
of 1978. I believe the time for change is 
long overdue: And I know there is much 
room for improvement in the function
ing of the Federal civilian work force—  
for both those in labor and those in 
management.

In fiscal year 1977, $46,247,517,000 was 
spent on the Federal civilian employees’ 
payroll. Presently, this payroll is aver
aging out to around $4,052,817,148 per 
month. That is an awful lot of moiiey 
for the American people to pay for some
thing that is less than the best. I wel-. 
come civil service Teform because I think 
it is a major step toward giving us the
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best;
I, as one of the newest Members of 

Congress, am verŷ  pleased to have 
the opportunity to be assigned to the 
committee which handled this major 
piece of legislation. It has been an honor 
for me to work long, hard hours with 
such fine colleagues,on this committee 
to bring us to where we are right now. I 
would especially like to commend the 
gentleman from Arizona (Mr. Udall) 
and the gentleman from Illinois (Mr. 
D erw inski) for ttieir leadership 
throughout the entire process.#

Mr. UDALL. Mr. Chairman, I move 
that the Committee do now rise.

The motion was agreed to.
Accordingly, the Committee rose; and 

the Speaker having resumed the chair,
(Mr. Danielson) , Chairman of the Com- O
mittee of, the Whole House on the State 
of the Union, reported that that Com
mittee, having had under consideration, 
the bill (H.R. 11280) to reform the civil 
service laws, had come to no resolution 
thereon.
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CIVIL SERVICE REFORM ACT 
OP 1978

Mr. UDAIiL. Mr. Speaker, I move that 
the House resolve itself into the Com
mittee of the Whole House on the State 
of the Union for the further considera
tion of the bill H.R. 11280, to reform 
the civil service laws.

The SPEAKER. The question is on 
the motion offered by the gentleman 
from Arizona (Mr. U d a l l ) .

The question was taken; and the 
Speaker announced that the ayes ap
peared to have it.

Mr. ASHBROOK. Mr. Speaker, I ob
ject to the vote on the ground that a 
quorum is not present and make the 
point of order that a quorum is not 
present.

The SPEAKER. Evidently a quorum 
is not present.

The Sergeant at Arms will notify ab
sent Members.

The vote was taken by electronic de
vice, and there were—yeas 328, nays 5, 
not voting 99, as foUows:

Abdnor 
Addabbo 
Akakfl, 
Alexander 
Anderson, 

Calif. 
Andrews, N.O. 
Andrewis,

N. D ei. 
Annunzio 
Applegate 
Archer 
Ashbrook 
Aspin 
AuCoin 
Badham 
Bafalis 
Baldus 
Barnard 
Baucus 
Bauman 
Beard, Tenn. 
Bedell 
Benjamin 
Bennett 
Bevill 
Blaggl 
Bingham 
Blfinchard 
Boggs 
Boland 
Bonlor 
Bonker 
Bowen 
Brademas 
Breckinridge 
Brinkley 
Brooks 
Brown, Mich. 
Brown, Ohio 
Broyhill

[R oll No. 762] 
YEAS— 3̂28 

Duncan, Tenn. 
Early 
Edgar
Edwards, Ala. 
Edwards, Calif. 
Edwards, Okla. 
Eilberg 
Emery 
English 
Erlenborn 
Ertel
Evans, Colo.
Evans, Del.
Evan3, Ga.
Evans, Ind.
Fenwick
Findley
Fish
Fisher
Flthlan
Fllppo
Flood
Florlo
Flynt
Foley
Ford, Mich.
Ford, Tenn.
Forsythe
Fountain
Fowler
Gammage
Gaydos
Gephardt
GUman
Ginn
Gllckman
Goldwater
Gonzalez
Goodling
Gore
Gradlson

Kostmayer
Krebs
Lagomarelno 
Latta 
Le Fahte 
Leach 
Lederer 
Livingston 
Lloyd, Tenn. 
Long. La.
Long, Md.
Lott 
Lujan 
Luken 
Lundlne 
McClory 
McCormack 
McDade 
McEwen 
McFall 
McHugh 
McKay 
Madlgan 
Maguire 
Mahon 
Mann 
Markey 
Marks 
Marlenee 
Marriott 
Martin 
Mazzoli 
Metcalfe 
Meyner 
Michel 

. Mlkva 
MUler, Ohio 
Mlneta 
Mlnlsh 
Mitchell, N.Y. 
Moakley

Burgener Orassley M offett
Burke, Mass. Green MoUohan
Burleson, Ten. Gudger Montgomery
Buillson, Mo. Guyer Moore
Burton, John Hagedom Moorhead,
Burton, Phillip 
Butler

Hall
Hamilton

Calif. 
M oorhead, Pa.

Carney Hammer- M ottl
Carr schm ldt Murphy, 111.
Carter Hanley Murphy, Pa.
Cederberg Hannaford Mxirtha
Chappell Hansen Myers, John
Clausen, Harkln Myers, Michael

Don H. Harrlfi Natcher
Clay Hersha Neal
Cleveland Heckler Nedzl
Cohen Hefner Nichols
Coleman Hightower Nix
Collins, Tex. Hillis Nowafc
Conte Holland Oakar
Corcoran Holt Oberstar
Corman Holtzman Obey
Cornell Horton Ottlnger
Cornwell Howard Panetta
Cotter Hubbard Patten
Coughlin Hughes Patterson
Crane Hyde Pattison
GunningliaTin Ichord Pease
D'Amours Ireland Perkins
Daniel, Dan Jeffords Pettis
Daniel, R. W. Jenkins Pickle
Danielson Jenrette Pike
Davis Johnson, Calif. Poage
de la Garza Jones, N.C. Price
Delaney Jones. Okla. Pritchard
Dent Jones, Tenn. Puxsell
Derwlnskl Jordan Quillen
Devine Kastenmeier
Dicks Kazen Ballsbadi
Dodd KeUy B an gd
Downey Kemp Begula
Drlnan KUdee Beuss
Duncan, Oreg. Kindness Bhodes
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Blnaldo
Roberts
Robinson
Rodino
Rogers
Rooney
ROflenthU
RostenKowskl
Rousselot
Roybal
Rudd
Runnels
Russo
Ryan
Santini
Satterfield
Sawyer
Bcheuer
Schroeder
S chu lze .
Sebelius
Seiberling
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Sifik
Skelton
Skubitz
Smith, Iowa
Smith, Nebr.
Snyder
Solarz
Spence
Staggers
Stangeland
Stanton
Stark
Steed
Steers

Shipley
Shuster
Sikes
Simon

Lloyd, Calif. 
Myers, Gary

St<
Stokes
Stratton
Studds
Hymmw
Taylor
Thone
Thornton
Traxler
Treen
Trible
Tucker

N A T S--6
Quayle 
Wilson. Bob

UdaU
Vanik
Vento
Volkmer
W al^xea
Walker
Walsh
Wampler
Watkins
Weaver
Weiss
White
Whitehurst
Whitiley
Wilson, Tex.
W inn
W irth
Wolflf
Wright
Wydler
Wylie
Yates
Yatpon '
Young, Fla.
Young, Aio.
Zablocki
Zeferettl

Wilson, O. H.

NOT V O T U ia -« 9
Ambro Fascell Mitchell, Md.
Ammerman Flowers Moes
Anderson, 111. Fraser Murphy, N.Y.
Armstrong Frenzel Nolan
Ashley Frey O ’Brien
Beard, R.I. Fuqua Pepper
Beilenson Garcia Pressler
Blouin Glaimo Preyer
Bolling Gibbons Quie
Breaux Harrington Richm ond
Brodhead Hawkins Rlsenhoover
Broom fi^d Heftel Roe
Brown, Calif. Hollenbedc Roncalio
Buchanan ' Huckaby Rose
Burke, Calif. Jacobs Ruppe
Burke, n a . Johnson, O do. Sarasin
Byron Kasten Slack
OaputoCavemaugli

KeysKrueger
Spellmaa 
St oermaln.

line  12 o f  page 288, and ending on  line 12 o f  
page 848) and livsert in  lieu thereof the fo l -  
lO T ^ g  new title :

TTTLE V n — LATOR-MAl^AGEMENT 
REIJITIONS

LABOR-MANAGEIylENT RELATIONS
Sec. 701. (a ) Subpfurt P  o f  part m  o f  t itle  

6, United States Code, is am ended by adding 
aftMT dhapter 71 the follow ing new chapter: 
“ CHAPTER 72— FEJDERAL SERVICE LABOR- 

MANAOEAfiSNT RELATIONS 
*"SUBCHAPTElt 1— GENERAL PROVISIONS 
“ Sec,
**7201. F indings an d  purpose.
•^202. D efinitions; applioatUm.
**7203. Federal Labor Relations Autharity;

General Coxmsel.
**7204. Powers a od  duties o f  th e  A u th orttf 

and o f  th e  General CouxiaeL 
**SUBCHAPTER H— RIGH TS AND DUT IKS 

OF EMPLOYEES, A G E N C I®  AND LABOR 
ORGANIZATIONS 

**7211. Employees rights.
**7212. R ecogn itkm  o f  labor organlzattons. 
**7213. N ational consu ltation  rights.
•*7214. Exclusive recognition .
**7215. R epresentation rights and duties. 
•*7216. Unfair labor practlcea 
•*7217. S ta i^ a id s  o f  con d u ct far labor orga

nizations.
**7216. Basic provisions o f  agreelnentSL 
•*7219. Approval o f  agreements. 

•*SUBCHAPTER lU — GRIEVANCES AND 
IMPASSES 

•*7221. Grievance procedures.
•*7222. Federal Service Impasses Panid; n eg o 

tia tion  Impasses.
**SUBOHAPTER IV— ADMINISTRATIVK 

AND OTHER PROVISIONS 
**7231. A llotm ents to  representatives.
***?2S2. Use o f  official tim e.
“ 7233. R em edial action.

**(A) is em ployed in  an  agenc3r;
**(B) is em ployed In a nonappropriated  

fu n d  instrum entality described  in  section  
2105(c) o f  th is  title ;

••(C) Is em ployed in  the Veterans* Canteen 
Service, Veterans* A dm inistration, and w ho 
is described in  section  5102(c) (14) o f  this 
title ; or

**(D) is an em ployee (w ith in  the m eaning 
o f  subparagraph (A ), (B ), or (C ))  w ho w ^  
separajted from  the service as a consequence 
o f, or  in  con n ection  w ith, a n  un fair labor 
practice described In  section  7216 o f  this 
tlUe;
but. does n ot  include—

-(1 )  an  alien  or n on cltize ii o f  th e  U nited  
States w h o occu pies a poslU on outside the 
U nited States;

**(ti) a m em ber o f  the un iform ed  services 
(w ith in  th e  m eaning o f  section  2101(3) o f  
th is t it le ) ;

**<111) fo r  purposes o f  exclusive recogn ition  
or  nation al con su lta tion  rights unless au
thorized  under the provisions o f  this chapter, 
a supervisor, a  m anagem ent official, or a 
ccm fidentlal em ployee;

•*(3) *labor organization* m eans any law
fu l organization  o f  em ployees w hich was 
established fo r  the purpose, in  w hole or in  
part^ o f  dealing w ith  agencies in  m atters 
relating to  grievances and personnel policies 
and  practices or in  other m atters affecting 
th e  working cond ition s o f  th e  em plojees, 
bu t  does n ot include an  organ ization  w hich—

•'(A) except as authorized im der this 
<diapter, consists o f, o r  includes, m anage
m ent officials, con fidentia l em ployees, or 
supervisors;

**(B) assists, or  participates, in  the con 
d u ct o f  a strike against the Ctovem ment o f  
the u n ite d  States or any agency thereof or 
Imposes a d u ty  or obligation  to  con d u ct, 
assist, or participate in  such  a strike;

**(C) advocates the overthrow  o f  th e  c o n 
stitu tion al form  o f  governm ent o f  the U nited
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Clilsliolm LaJ'aloe
.Clawson, Del Leggett
Ooc^an Lehman
CJoUlns, HI. Lent
Oonable LevUas
CJonyers McOloskey
Dellums McDonald
Derrick McKinney
Dickinson Mathia
Diggs Mattox
Dingell Meeds
Domaxi Mikulskl
Eckhardt Milford

stump Teague 
Thompson 
Tsongaa 
xniman 
VanDeeflln 
Vander Jaet 
Waggonner 
Waxman 
W halm  
W bitten 
Wiggins 

_ _ Young, Alaska
pary Miller, Calif. Young, Tex.

Mr. BONIOR changed his vote from 
«nay” to ‘̂yea.” ' ,

So the motion was agreed to.
The result of the vote was announced 

as above recorded.
IN THE COMMITTKE OF THE WHOLE

-Accordingly the House resolved itself 
Into the Committee of the Whole House 
on the State of the Union for the further 
consideration of the bill H.R. 11280, with 
Mr. Daioelson in the chair.

The Clerk read the title of the bill.
The CHAIRMAN. When the Commit

tee of the Whole rose on Monday, Sep
tember 11, 1978, the Clerk had read 
through line 12 on page 348.

Pursuant to the motion agreed to on 
Monday, September 11, 1978, all debate 
on title v n  and all amendments thereto 
is limited to 2 hours.

Are there any further amendments to 
title VII?
AMENDMENT OFFERED BY MB. COLLINS OF TEXAS

Mr. COLiLINS of Texas. Mr. Chairman, 
I offer an amendment.

The clerk read as follows:
A m endm ent offered by Mr. C oxxm s o f  

Texas: Strike ou t title  vn (beginning on

-7234. Subpenas.
**7235. K egulatlons. ,
-SUBCHAPTEB I— GENERAL PROVISICKKrS 
*'S 7201. F indings and purpose 

**<a) The Congress finds that the public 
interest dem ands the highest standards o f  
em ployee perform ance and the continued  
developm ent and im plem entation o f  m od em  
and progressive work practices to  facilitate 
and  im prove em ployee perform ance and the 
efficient accom plishm ent o f  th e  operations 
o f  the  Governm ent.

**(b) T he Congreas also finds that, w liile 
s ig i^ c a n t  differences exist between 
eral and private em ploym ent, experience 
under Executive Order Num bered 11491 in 
dicates that the statutory p rotection  o f  the 
right o f  em ployees to  organize, to  bargain 
collectively  w ithin  prescribed lim its, and to  
participate through labor organizations o f  
their ow n choosing in  decisions w hich affect 
them —

" (1 )  may be accom plished w ith fu ll regard 
for  the p u b lic  interest,

•*(2) contributes to  the effective con d u ct 
o f  public business, and 

**(3) facilitates and encourages the am i
cable settlem ent between em ployees and their 
em ployers o f  d isputes Involving personnel 
policies and practices and m atters affecting 
working conditions.

**(c) It is the purpose o f  this chapter to  
prescribe certain rights and obligations o f  
the em ployees o f  th e  Federal governm ent 
su b ject to  the ^ r a m o u n t  Interest o f  the 
public  and to  establish procedures w hich 
are designed to  m eet the special requirem ents 
and  needs o f  the Federal governm ent In m at
ters relating to  labor-m anagem ent relations. 
**§ 7202. Definitions; application  

“ (a ) For purposes o f  this chapter—
**<1) *agency* m eans an  Executive agency 

other than the General A ccou nting  Office;
•*(2) 'employee* m eans an Individual who—

States; or
••(D) discrim inates with, regard to  tlie  

term s or cond ition s o f  m em bership because 
o f  race, color, religion, national origin , seat, 
age, or handicapping condition ;

**(4) ‘agency management* m eans th e  
agency head and all m anagem ent officials, 
tsupervisors, and other representatives o f  
m anagem ent having au th ority  to  act fo r  the 
agency on  any m atters relating to  the im 
plem entation o f  the agency lalsor-m anage- 
m ent relations program  established under 
th is cliapter;

‘*(5) ‘Authority* m eans th e  Federal Labor 
R elations A uthority  established under sec
tion  7203 o f  th is title;

•*(6) ‘G eneral Counsel* m eans th e  General 
Counsel o f  the  Federal La^or R elations A u
thority;

**(7) ‘Eanel^ m eans the Federal Service 
Im passes Panel established under section 
7222 o f  this title ;

•*(8) ‘Assistant Secretary’ m eans the As
sistant Secretary o f  Labor fo r  L abor-M anage- 
m ent R elations;

••(Q) ‘ confidential employee* m eans an  em 
ployee w h o assists, and acts in  a con fiden 
tial capacity  to, ind ividuals w lio form ulate 
and  carry ou t  m anagem ent p olicies in  the 
field o f  labor relations;

“ (10) 'm anagem ent official* m eans an em 
ployee having au th ority  to  niake, or to  In
fluence effectively tlie  m aking o f, policy  
w ith  respect to  personnel procedures or  pro
grams w h ich  is necessary to  an  agency or an 
activity;

**(11) ‘supervisor* m eans an  em ployee hav
in g  authority, in  th e  interest o f  an agency, 
t o  hire, transfer, suspend, lay  off, recall, p ro 
m ote, discharge, assign', reward, o r  d iscipline 
other em ployees o r  responsibly to  d irect 
t l i^ a , o r  to  ad ju st their grievances, o r  effec
tively to  recom m end su ch  action , i f  in  co n - 
n ectton  w ith  th e  foregoing the exercise o f  
authority  is n ot o f  a  m erely routine or  clerl-
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cal nature, bu t requires th e  use o f  inde
pendent Judgment;

“ (12) ‘professional em ployee’ means—
“ (A) any em ployee engaged in  the per

form ance o f w oi^—
“ (1) requiring knowledge o f  an advanced 

type in  a field o f science or learning custom 
arily acquired by a prolonged course o f 
specialized intellectual instruction and study 
in  an institution  o f  higher learning or in  a 
hospital, as distinguished from  work requir
ing knowledge acquired from  a general aca
dem ic education, an apprenticeship, or 
training in  the perform ance o f  routine m en
tal, m anual, or physical process;

“ (ii) requiring the consistent exercise o f 
discreition and Judgment in  its perform ance;

**(iii) w hich is predom inantly intellectual 
and varied in  character and n ot routine m en
tal. m anual, m echanical or physical work; 
and

*‘ (iv ) w hich is o f  such a character that the 
measurem ent o f  the ou tp u t produced, or  o f 
the result accom plished, cannot be  stand
ardized by relating irtj to  a given period o f 
tim e; or

*V(B) any em ployee w ho has com pleted the 
courses o f  specialized Intellectual instruc
tion  and study described in  subparagraph
(A ) and w ho is perform ing related work 
under the d irection  or guidance o f  a pro
fessional em ployee to  qu alify  the em ployee 
to  becom e a professional em ployee.

**(13) ‘agreement^ m eans an agreement 
entered in to  as a result o f  collective bar
gaining pursuant t o  the provisions o f  this 
chapter;

**(14) ‘collective bargaining*. *bargaining*, 
or 'negotiating* m eans the perform ance o f 
the m utual obligation  o f  the representatives 
o f  the agency and the exclusive representa
tive as provided in  section 7215 o f  this title;

“ (15) ‘exclusive representative* Includes 
any la ^ r  organization which has been—

fice o f  General Counsel and the Federal Serv
ice Impasses Panel.

“ (d ) T he head o f  aii agency may, in  the 
agency head’s sole Judgment and su b ject to  
such  condition s as he m ay prescribe, siispend 
any provision o f  this chapter w ith  respect 
to  any agency, installation, or  activity  lo 
cated outside the U nited States i f  the agency 
head determ ines that su ch  suspension is 
necessary for  the national interest.

“ (e ) Employees engaged in  adm inistering 
a labor-m anagem ent relations law w h o are 
otherwise authorized by this chapter to  be 
represented by a labor organization shall n o t  
be  represented by a labor organization w h ich  
also represents other em ployees covered by 
su ch  law  or w hich  is afiUiated d irectly  or in 
d irectly  w ith  an organization w hich repre
sents such  em ployees.
“ § 7203. Federal Labor Relations A uthority;

Office o f  General Counsel 
“ (a ) There IShestablished, as an independ

en t establishm ent o f  the executive branch 
o f  the Governm ent, the Federal Labor R ela
tions A uthority.

“ (b ) T he A uthority  shall consist o f  three 
m embers, n ot  m ore than tw o o f  w hom  m ay 
be adherents o f  the same p o litica l party and 
none o f  w hom  m ay h old  another office or 
position  in  the G overnm ent o f  th e  United 
States except as provided by  law or by  the 
President.

“ (c )  M embers o f  the A uthority shall be 
appointed by the President, by  and w ith  the 
advice and consent o f  the Senate, and shall 
be  eligible for  reappointm ent. T he President 
shall designate one m em ber to  serve as C hair- 
Inan o f th e  Authority. Any m em ber o f  the  
A uthority m ay be rem oved by the President.

“ (d ) The term  o f  office o f  each m em ber o f 
the A uthority is 5 years, except that a m em 
ber m ay continue to  serve beyond the ex
piration o f  the term  to  w hich appointed until

“ (2 ) supervise elections to  determ ine 
w hether a labor organization has been  se
lected  by  a m ajority  o f  the em ployees In  an 
appropriate u n it w ho cast valid  ballots in  
the election ;

“ (3 ) decide questions w ith  respect to  the 
e lig ib ility  o f  labor organizations fo r  na
tional consu ltation  rights; and 

“ (4 ) decide un fa ir  labor practice co m --: 
plaints. .

*‘ (c )  The A uthority  m ay consider, in  ac
cordance w ith  regulations prsecribed by it, 
any—

**(1) appeal from  any decision  on  the n e
gotiability  o f  any issue as provided in  su b 
section  (e) o f  section  7215 o f  this title ;

“ (2) exception to  any arbitration award 
as provided in  section  7221 o f this title;

“ (3) appeal from  any decision o f the As
sistant Secretary issued pursuant to  section 
7217 o f  th is title ;

**(4) exception  to  any final decision and^ 
order o f  the  Panel issued pursuant to  sec
t ion  7222 o f  this title ; and

“ (5 ) other m atters it  deem s appropriate in 
order to  assure it  carries ou t the purposes 
o f  this chapter.

**(d) T he A uthority  shall adopt an official 
seal w h ich  shall be ju d icia lly  noticed.

“ (e ) The A uthority  shall m aintain  its p rin 
cipal office in  or  about the D istrict o f  C olim i- 
bia  b u t it  m ay m eet and exercise any or all 
o f  its powers at any tim e or  place. S u b ject to 
subsection  (g ) o f  th is section, the A uthority  
m ay. by  one or m ore o f  its m em bers or by 
su ch  agents as it  m ay designate, m ake any 
inqu iry  necessary to  carry o u t  its duties 
wherever persons su b ject to  th is chapter are 
located. A m em ber w h o participates in  such  
inquiry  shall n ot  be disqualified  from  later 
participating in  a decision o f  the A uthority  
in  the same case.

“ ( f )  The Authority shall appoint an Ex
ecutive IMrector, sucb attorneys, regional d l-



‘ ‘ (A ) selected pursuant to  tlie parovtelons o f 
section 7214 o f  this title  as the representa
tive o f the  ̂ employees in  an appropriate co l
lective bargaining un it; or

**(B) certified or recognized prior to  the 
effeotive date o f  this chapter as the exclu 
sive representative o f  the em ployees in  an 
appropriate collective bargaining unit;

“ (16) ‘person’ means an Individual, labor 
o r g ^ z fr t io n , or agency TOvered by  this chap
ter; and

“ (17) ‘grievance* m eans any com plaint by  
any person concerning any m atter w hich falls 
w ithin  the coverage o f a ^ e v a n c e  procedure.

“ (b ) Except as provided in  sutoseotions
( c ) , ( d ) , and (e ) o f  th is section, this chap
ter applies to  all em ployees o f  an agency.

“  (c )  This (Chapter shall n ot apply t o —
. “  (1) the Federal Bureau o f  Investigation; 
*‘ (2 ) the Central Intelligence Agency;
“ (3 ) the National Security Agency;
“ (4) any agency n ot described in  paragraph 

(1 ), (2 ), or (3 ), or any un it w ith in  any 
agency, w hich has as a prim ary fu n ction  in 
telligence, investigative, or national security 
work, i f  the h e ^  o f  the agency determ ines, 
in  the agency head ’s sole Judgment, that this 
chapter cann ot be  applied in  a m anner con 
sistent w ith national security requirem ents 
and consideration;

“ (5) any u n it o f  an agency w hich has as 
a prim ary fu n ction  InX restl^ lon  or audit o f  

.the conduct or work o f  officers or em ployees 
o f  the agency for  the purpose o f  Insuring 
honesty^ and Integrity In the discharge o f  
official duties. If the head o f  the agency 
determ ines, in  the agency head’s sole Judg
m ent, that this chapter cannot }ye applied In 

 ̂ a m anner consistent w ith t^e internal secu
rity o f  the agency;

“ (6) the United States Postal Service;
•*(7) the Foreign Service o f  the United 

States;
“ (8) the fen n essee  V ^ e y  Autlhorlty; or  
**(9) offlcerfi and em ployees o f  the Federal 

Labor R e la t io n  Authority, includ ing  the O f-

the earlier o f—  ■ ,
"  (1) the date on  w hich the m em ber s 

successor has been appointed and has Quali-

“ (2 ) th e  last day o f the session o f  the 
Ck>ngress beginning after the date the m em 
ber’s term  o f  office w ould (b u t for  this sen
tence) expire. , „   ̂

“ (e) A vacancy in  the A uthority iShall not 
im pair the righ t o f  the  rem aining m embers 
to  exercise all o f  the  powers o f  the Authority: 
An individual chosen to  fill a vacancy shall 
be appointed  for  the unexplred term  o f  the 
m em ber such individual replaces.

“ ( f )  The A uthority shall m ake an annual 
report to  the President for transm ittal to  the 
Congress and shall Include in  such  report 
in form ation  as to  the cases It has heard and 
the decisions it  has rendered under this 
chapter.

“ (g ) There is established w ith in  the A u
thority  an Office o f  General Counsel, The 
General Counsel shall be appointed by  the 
President, by  and w ith the advlfee and con 
sent o f  thC-Senate. T he General Counsel shall 
be appointed fo r  a term  o f 5 years and m ay 
be reappointed to  any succeeding term .^The 
General Counsel m ay be rem oved by  the 
President. T he General Counsel shall hold  
no other office or p osition  in  the Governm ent 
o f ^he U nited States except as provided by 
law or by the President.
“ § 7204. Powers and duties o f  the A uthority 

and  o f  the General Counsel 
“ (a ) The A uthority shall adm inister and 

Interpret, the provisions o f th is chapter, de
cide m ajor poUcy issues, prescribe regula
tions, and dissem inate in form ation  approp
riate to  the needs o f  agencies, labor organiza
tions, and the public.

“ (b ) T he AuthOTlty shall, in  accordance 
w ith  regulations prescribed by  it—

<*(1) decide questions subm itted  to  it  w ith 
lespeot to  the ai>proprlate u n it  fo r  t^e p u r
pose o f  eicclusive recogn ition  and ii^th re
spect to  any related issue;

rectors, adm inistrative law Judges, and other 
officers and em ployees as i t  m ay from  tim e 
to  tim e find necessary for  the proper per
form ance o f  its duties and m ay delegate to 
su ch  officers and em ployees authority  to  per
form  su ch  duties and m ake su ch  expendltiires 
as m ay be necessary.

“ (g ) All o f  the  expenses o f  the A uthority, 
includ ing  all necessary traveling and subsis
tence expenses outside the D istrict o f  C o
lum bia, Incurred by  m em bers, em ployees, or 
agents o f the A uttiorlty un der Its orders, 
shall be allowed and paid  on  the presenta
tion  o f  item ized vouchers therefor approved 
by  the A uthority  or by  an individual It des
ignates fo r  th a t  purpose and in  accordance 
w ith  applicable law.

“ (h ) (1 ) T he A uthority  is expressly em pow 
ered and directed  to  prevent any person from  
er^aging in con d u ct fou n d  violative o f  this 
chapter. In  order to  carry ou t  its fu nction s 
un der th is chapter, the A uthority  is au th or
ized to  ho ld  hearings, subpena witnesses, 
adm inister oaths, and  take the testim ony or 
deposition  o f  any person under oath, and in 
con n ection  therew ith , to  issue subpenas re
qu irin g  the p rod u ction  and exam ination o f 
evidence as provided  in  section  7234 o f  this- 
title  relating to  any m atter pend ing  before 
it ,a n d  to  take su ch  oth er action  a s 'm a y  be 
necessary. In  th e  exercise o f  th e  fu n ction s  o f 
the A uthority  im der th is  title , the A uthority  
m ay request from  the D irector o f  tiie  Office 
o f  Personnel M anagem ent an  advisory op in 
io n  concern ing  th e  proper in terpretation  o f 
regulations or o th er p o licy  d irectives prom u l
gated b y  th e  Office o f  Personnel M anagem ent 
in  con n ection  w ith  a  m atter before the A u 
th ority  fo r  ad ju dication .

“ (2 ) I f  a regu lation  or othdr p o licy  d irec
tive issued b y  th e  Office o f  Personnel M an
agem ent is  at issue in  an appeal before  the 
A uthority, the A uthority  shall tim ely  n o tify  
th e  D irector, and th e  D irector shall have 
standing to  Intervene in  th e  p roceed ing  and  
shall have aU the r igh ts o f  a party  to  the 
proceeding.
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- ( 3 )  T h « DUrector majr requM t th at tb e

* A uthority  r e c ^ n  an appeal and n con s ld er  
Its decision on  the ground tb a t the decision 
was based on  an erroneous interpretatlan o f  
law or o f  a controlling regulation or other 
policy  directive Issued by the Office o f  Per
sonnel M anagement.

••(1) In  any m atter arising under subsec
t ion  <b) o f  this section, the A uthority  m ay 
require an agency or a labor organization to  
cease and desist from  vlolatloDs o f  this chap
ter and require it  to  take su ch  remedial 
action  as it  considers appropriate to  cairy  
ou t  the policies o f  this dhapter.

“ ( J ) ( l )  T he A u th ^ lg r  shafl m aintain  a 
record  o f its proceedings and mfticA public 
any decision m ade by it  or any action  taken 
b y  th e  Panel im der section  7222 o f  this title.

“ (2 ) T he provisions o f  section 652 o f  this 
title  shall apply w ith respect to  any Tecord 
m aintained under paragraph (1 ) .

**(k) The General Counsel la authorized

•*(1) investigate com plaints o f  violations 
Of section  7216 o f  this title;

**(2) m ake final decisions as to  whether to  
Issue notices o f  hearing on  unfair labor 
practice com plaints and to  p iosecu te  such  
com plaints before the Authority;

•*(3) d irect an d  supervise aU fid d  em - 
i>loyees o f  the General Ck>uDsal in  th e  field 
offices o f  the Authority; and 

**(4) perform  su ch  other functtona as the 
A uthority  prescribes.

**(1) N otwithstanding any o th er  provision 
o f  law, includ ing chapter 7 o f  this title, tb» 
d ecision  o f  the A uthority <m any m atter 
w ith in  its jurisdiction  shall be and
conclusive, and no other official or  any cou rt 

the United States shall have power or  
Jurisdiction to  review any such dedslon . by  
an action  in  the nature o f  o n
api>eal o f  that decision or by  any other

m ^ t s  the requirem ents fo r  su ch  recogn ition  
or consu ltation  rights tm der thia chapter.

*^(b) B ecogn itlon  o f  a labor organisation, 
once accorded, shall continue as lon g  as the 
organization m eets the requirem ents o f  this 
chapter fo r  recognition .

" ( c )  R ecogn ition  o f  a  labor organization 
shall not-r- 

. ‘*(1) preclude an em ployee, regardless o f  
whether the em ployee Is In a im lt o f  ex
clusive recognition , from  exercising grievance 
or appellate rights established by  law  or reg
u lation  or from  choosing the em ployee’s  ow n 
representative In a grievance or appellate 
action, except when th e  grievance or appeal 
is covered by and pursued under a negotiated  
procedure as provided in -section  7221 o f  this 
title;

“ (2) preclude or restrict consultations and 
dealings between an agency and a veterans 
organization w ith  respect to  m atters o f  par
ticu lar interest to  em ployees In con n ection  
w ith  veterans preference: or 

“ (3 ) preclude an agency from consu lting 
or dealing w ith  a religious, social, fraternal, 
professional, or other law ful association n ot 
qualified as a labor organization w ith respect 
to  m atters or policies w hich Involve individ
ual m em bers o f  the association or are o f  
particular applicability to  it  or its  members. 
C onsultations .and dealings under paragraph
(3 ) shall n ot assume the character o f  form al 
consu ltation  on  m atters o f  general em ployee- 
m anagem ent x>ollcy covering em ployees in  
that im it or  extend to  areas where recogni
tion  o f  th© interests o f  one em ployee group 
m ay result In  discrim ination against or in -  ' 
Jury to  the interest o f  other employees.
“ § 7213. National consu ltation  rights 

**(a) An agency ^ a l l  accord  national c o n 
su ltation  rights to  a labor organization 
qualifies under criteria established by  th©
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Identifiable commiiTitty  o f  interest a m ong the 
em ployees concerned  and  w ill p rom ote elftec- 
tive dealings an d  efficiency In  th e  agency^  
operations, A  xm lt shall n o t  be  established 
solely on  th© b a s is 'o f  th e  exten t to  w h ich  
em ployees in  the proposed  u n it  have orga
nized, n or  shall a u n it  b e  established i f  i t  
includes—

provided  in  section  701(b) 
(1 ) o f  th e  C ivil Service R eform  A ct o f  1978, 
any m anagem ent official, con fidentia l em 
ployee, or  supervisor;

•*(2) t o  em ployee engaged in  Federal per
sonnel work in  oth er th an  a purely clerical 
cajyaclty; or

“ (3) b o th  professional and  nonprofessional 
em ployees, unless a  m ajority  o f  th e  profes
sional em ployees vote  fo r  Inclusion  In th e  
im tt.
A ny qu estion  w ith  respect to  the appropriate 
d w t e i^ ^  referred to  the A uthority  fo r

**(c) A ll e lection s shall be  con d u cted  tm der 
the supervision o f  th e  A uthority  or  i>er5ons 
designated b y  th e  A uthority  and  shall be by  
secret ballot. Em ployees elig ible to  vote shall 
be provided the op portim lty  to  choose the 
labor organization they w ish to  ^lepresent 
them  firom am ong those on  th e  ba llot and, 
except in  the case o f  an e lection  described 
in  paragraph (4 ) , the opportun ity  to  choose 
n o t  t o  be  represented b y  a labor organiza
tion . E lections m ay be  held  to  determ ine 
w hether a labor organization should—

**(1) be  recognized as th e  exclusive repre- 
sentative o f  em ployees in  a un it;

•*(2) replace another labor organization as 
the exclusive representative; 
t i  *e*̂  ̂ ceae© to  b© th© exclusive representa-

“ (4 ) be  recogn ized  as th© excluM ve repre- 
sentatlv© o f  em ployees in  a tin l^ com p osed  
o f  e m p lo y ^  in  u n its currently  represented 
by  that labor organization  or con tin u e  to  be
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zxMans, except tba t n otb ln s  In tbta section  
Bbflll lim it tlie right o f  pecsona to  Jiullclal 
revtew o f  questions arising under tHe C on 
stitu tion  o f  tlie United States. 
•‘SUBCHAPTER II— ^RIOHTS AND DUTIES , 

OF EMPLOYEES, AGENCIES AND LABOR 
ORGANIZATIONS 

•*§ 7211. Em ployees’ rights
“ (a ) Each em ployee shall have the right 

ft-eely and w ithout fear o f  penalty or re
prisal to  form . Join, ox assist any lat)or o r 
ganization, or to  refrain from  such activity, 
and each em ployee shall be protected In 
exercising su ch  rights. Except as otherwise 
provided under this chapter, su ch  rights 
include the right to—

•^1) participate in  the m anagem ent o f  a 
labor organization,

•‘ (2 ) act fo r  the organization in  the ca- 
|>acity o f  a representative,

•*(3) present, in  such  representative ca - 
i>acity, th e  views o f  the organization to  
agency heads and other officials o f  the execu
tive branch  o f  the G overnm ent, the C on 
gress, or other appropriate authorities, and 

“ (4 ) bargain collectively, su b ject to  the 
title , through  representatives o f  their ow n  
choosing,

- ( b )  This chapter does n ot authorize—
•*(1) a m anagem ent official, a confidential 

em ployee, or a supervisor to  participate in  
th e  m anagem ent o f  a labor organization or  
t o  a ct as a representative o f  such  an organi
zation , unless such  partlcijjation  or activity  
is specifically authorized by  this chapter, or 

•*(2) any em ployee to  so participate or a ct 
i f  such participation or activity  w ould resiUt 
lb  any con flict o f  interest, or a p p ^ ra n ce  
thereof, or w ould otherwise be  Inconsistent 
w ith  any law  or the official duUes o f  the 
em ployee.
•*5 7212. R ecogn ition  o f  labor organizations 

^ (a ) An agency shaU accord exclusive rec
ogn ition  or  national consu ltation  rights a t
the request o f  a labor organization w h ich

A uthority as the representative o f  a  subetim - 
tial noimber o f em ployees of- the agency. Na
tional consu ltation  rights shall n o t  be ac
corded fo r  any u n it i f  a la3x>r organization 
already holds exclusive recogn ition  at th e  
national level fo r  that un it. T he granting o f  
national consu ltation  rights shall not pre
clude an agency from  appropriate dealings a t  
the national level w ith  other organlzatUms 
on  m atters affecting their members. An 
agency shall term inate natlonal oonBultatlon 
rights i f  the labor organization ceases to  
qu alify  im der the established criteria.

" ( b )  I f  a labor organization has been a c
corded national consu ltation  rights, the 
agency shall n o tify  representatives o f  such 
organization o f  proposed substantive changes 
in  personnel policies that affect em ployees 
such  organization represents and provide an 
opportun ity  fo r  such organization to  com 
m ent o n  th e  proposed changes. Such organi
zation  m ay suggest changes in  the agency's 
personnel policies and have its views care
fu lly  considered. Representatives o f  such  or
ganization m ay consu lt, at reasonable tim es, 
w ith  appropriate officials on personnel poUcy 
m atters and may, at all times, present lik  
wrl^ting the organization 's views on  su ch  
m atters. An agency is n o t  required to  con su lt 
w ith  any such  organization on  any; m atter on  
w h ich  it  w ou ld  n o t  be required to  negotiate 
i f  the organization were entitled  to  exclusive 
recognition .

“ (c )  Any question w ith  respect to  the e li
gib ility  o f a  labor organization fo r  national 
consu ltation  rights m ay be referred to  ttie 
A uthority fo r  decision .
“ § 7214. Exclusive recogn ition  

‘ ‘ (a ) An agency shall accord exclusive rec
ogn ition  to  a labor organization i f  the orga
nization  has been selected as th e  representa
tive, in  a secret ba llot election, by  a m ajority  
o f  the em ployees in  an appropriate u n it  who 
cast valid ba llots in  th e  election .

••(b) A u n it  m ay be established on  an 
agency, p lant, installation, craft, fu nction al, 
or other basis w hich  w ill assure a clear an d

recognized In the existing separate units.
An election  n o t  be  held  to  determ ine w h eth
er an organization should  becom e, or  con 
tinue to  be  recognized as, th e  exclusive repre
sentative o f  the em ployees In  any u n it, or 
subdivision thereof, during the 12 -m on th  p e
riod  after a valid  e lection  has been  held  u n 
der th is chapter w ith  respect to  su ch  un it.
“ § 7216. Representation rights and  duties 

“ (a ) I f  a  labor organization has been  a c
corded exclusive recogn ition , su ch  organiza
tion  shall be—

“ (1 ) ♦the exclusive representative o f  em 
ployees in  the u n it and  Is entitled  to  a ct fo r  
and n i^ otia te  agreem ents covering all em 
ployees in  the un it;

“ (2 ) responsible fo r  representing th e  in 
terests o f  all em ployees in  the im it  w ithout 
d iscrim ination and w ith ou t regard to  labor 
organization m em bership; and 

“ (3 ) given th e  op portu n ity  to  be repre
sented at form al discussions betw een m an
agem ent and em ployees or em ployee repre
sentatives concern ing  grievances, personnel 
policies and practices, or other m atters 
affecting general working con d ition s o f  em 
ployees In the un it.

“ (b )  A n  agency an d  an exclusive represent
ative R̂ ttn have a  d u ty  t o  negotiate in  good  
fa ith  and in  exercising su ch  d u ty  shall—  

« ( 1) approach the n egotia tions w ith  a 
sincere resolve to  reach an agreem ent;

“ (2) b e  represented at th e  negotiations by  
appropriate representatives prepared to  dis
cuss and negotiate o n  £01 negotiable m atters;

“ (3) .m eet at su ch  reasonable tim es an d  
places as m ay be necessary; an d

‘‘ (4 ) execute u p on  request o f  t t w  agency 
or tiie organization a w ritten docu m en t em 
bodying th e  term s o f, and  take su<Jh steps 
as are necessary t o  im plem ent, any agree
m ent w h ich  is reached.

" ( c )  A n agency and  an exclusive repre
sentative shall, th rou gh  appropriate repre
sentatives, negotiate in  good  fa ith  as p re - 
scril>ed under su bsection  (b )  o f  th is section  
w ith  respect t o  personnel policies and p ra c-
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tices m atters affecting working cond i
tions b u t only to  the extent aKM opriate
under laws and regulations, including p o l
icies w hich—

“ (1) are set forth  in  the Federal Person
nel Manual,

“ (2 ) consist o f  published agency policies 
and regulations for  which a ocnnpelling need 
exists (as determ ined under criteria e s t ^ -  
llshed b y  the Authority) and w hich are 
Issued at the agency headquartecs lev^  or at 
the level o f  a primary national subdivision, 
or

“ (S) are set forth  in  a national o r  other 
controlling agreement entered in to  b y  a 
higher u n it o f  the agency.

In  addition, such organization and the 
agency m ay dietermlne appropriate tech 
niques consistent w ith  section 7222 o f  this 
title, to  assist in  any negotiation.

« “ (d ) In  prescribing regulations relating to  
personnel policies and practices and working 
conditions, an agency shall give due regard 
to  the obligation to  negotiate Imposed by 
this section, except that such obligation 
does n o t  include an obligation to  negotiate 
w ith  respect to  m atters concerning the nu m 
ber o f  em ployees in  an agency, Uie numbOT, 
types, and grades o f  positions cfr em ployees 
assigned to  an organizational unit, work 
p ro ject or tour o f  duty, or the technology o f 
perform ing the agency’s work. Ttie preceding 
sentence shall n o t  preclude Mbe parties from  
negotiating agreements providing appro
priate arrangem ents fo r  em ployees adversely 
affected by the Im pact o f  realignm ent 6 f 
work forces o r , technological <Aange.

••(eXl) If, In conn ection  w ith negotia
tions, an issue develops as to  wlsetAier a p ro 
posal is negotiaible under this chapter or 
any other appUcal>le law, regulatioii. or con 
trollin g  agreement, it  stn ll be  Tesolved as 
fo llow s:

•*(A) A n  issue whl<di InvdTes Interpreta
t ion  o f  a controlling agreement at a higher

“ (4^ t o  discipline o r  otherwise d iacriin i- 
nate against an  em ployee because th e  em 
ployee has filed a com plaint, affidavit, p e ti
tion , o r  given any in form ation  or  testim ony, 
under th e  provisions o f  th is etiapter;

“ (6 ) to  refuse to  accord appropriate recog
n ition  to  a labor organization qualified fo r  
such recognition ; or

‘*(6) to  refuse to  consu lt or  negotiate In 
good  fa ith  w ith  a labor organlssation as re 
quired by this chapter.

“ (b ) I t  shall be  an  un fair labor practloe 
for  a labor org«uilzatlon—

“ (1) to  interfere w ith, restrain, o r  coerce 
an em ployee In con n ection  w ith  th e  exercise 
o f  the rights assured by this chapter;

“  (2) to  cause or attem pt to  cause an agency 
to  coerce an em ployee In the exercise o f  rights 
under th is Chester;

‘ ‘ (3) to  coerce or  attem pt to  coerce  an  em 
ployee, o r  to  discipline, fine or taioe otiier 
econom ic san ction  a g a i^ t  a m em ber o f  the 
labor organization, as punishm ent or re
prisal or  fo r  the purpose <rf h indering or 
im peding work perform ance, productivity, o r  
the discharge o f  duties o f  such em ployee; 

“ <4) to—
“ (A ) call, or participate in, a  strike, work 

stoppage, slowdown, or  p icketing o f  an  agcncy 
in  a labor-m anagem ent dispute i f  su ch  p ick 
eting interferes or reasontO^ly threatens to  
interfere w ith  an  agen cy ’s operations, or  

“ (B ) condone any activity  described in  
subparagraph (A ) by  fa iling to  take action  to  
prevent or stop  it;

“ (5) to  discrim inate against an  employBe 
w ith regard to  the term s or con d ition s o f  
m em bership in  the organization because ot 
race, color, religion, national origin , sex, age, 
or handicapping cond ition ; or 

^ (6 ) to  refuse to  consu lt o r  negotiate in  
good  fa ith  w ith  an agency as reqiUred b y  this 
chapter.

“  (c ) I t  shall be an im falr labor p ractice  fo r  
a labor organization w hich  is accorded e x -

n ln t lo n  o r  b y  a  nation al o r  tn tem atlon a l 
labor organlsatlbn  c r  federation  fsi labor 
organlzationB w ith  w h ich  It  is affiliated, o r  
in  w h ich  it  participates, con ta in in g  exp lic it  
and detailed provisions to  w h ich  It su b 
scribes calUng fo r—

“ (1 ) the m aintenance o f  dem ocratic  p ro 
cedures and  practices, in clud ing  provisions 
tor pertddic e lection s to  b e  con d u cted  su b ject 
to  recognized safeguards and provlslQns d e 
fin ing and securing th e  r igh t o f  Individual 
m em bers to  participate In  th e  affaire o f  th e  
organization, t o  receive fa ir  an d  equ al'treat
m ent under the governing rules o f  th e  orga
nization, and  to  receive fa ir process in  d isci
plinary proceedings;

" (2 )  the exclusion  from  office In the orga - 
ntssation o f  persons affiliated w ith  com m u n ist 
o r  other totalitarian  m ovem ents and persons 
identified  w ith  cbrrupt fiifiuences;

“ (3 ) th e  p roh ib ition  o f  business or  fin an - 
can  interests o n  th e  part o f  organization 
officers and agents w h ich  con flic t  w ith  their 
duty  to  the organization an d  its  m em bers; 
and

“ (4) the m aintenance o f  fiscal integrity in  
th e  con d u ct o f  th e  affairs K>t the organization, 
includ ing  provisions fo r  accoun ting  and fi
nancial controls and  regular financial reports 
or  sum m aries t o  be  m ade available to  
m embers.

••{b) N otw ithstanding th e  fact, that a  lab or 
organization has adt>pted or subscribed to  
standards o f  con d u ct as provided In sub
section  (a ) o f  this section, the organization 
is required t o  fu rn ish  evidence o f  Its freedom  
fttjm  corru pt influences or in fluences t>pposed 
to  basic dem ocratic principles I f  there is  
reasonable cause t o  believe th a t—

“ < !) th e  organization  has been su j^ ended  
or expelled from , or is su b ject t o  oth er san c
tion , b y  a  parent labor organization, or  fed 
eration o f  organizations w ith  w h ich  It had 
been affiliated, because it  has dem onstrated 
an unwillin|;ness o r  in ability  to  com p ly  w ith
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agency level Is rorolved under tha prbo^ 
dures o f «he (»ntxollln« agreemeirt. or, 11 
none* under regulations prescrlbecl by the 
agency.

« (B ) A n  Issue n ot  deocritoeA in  iMMgrapH
(1) i(r(hlcli arises a t  a local level m ay be re
ferred. by  either party to  t * »  bead o f  tbe 
agency fo r  determinaition.

**(2) An agency bead ’s  determ liiation u n 
der paragraph (1) conoem lng  tba Inter- 
p retetion  o f  the agency’s regulattona with 
respect to  e  proposal sihall be final.

“ (3 ) A  latoor organization may appeal to  
th e  Autiiorlty from  a decision under para
graph (1) if it—

**(A) disagrees w ith  agency liead*s d e- 
/term ination that a proposal Is n ot negotiable 
\mder this chapter or  any other i^pUoable 
law  or regulation o f  appropriate auth<»lty 
outside the agency, or

•*(B) believes that an agency’s regulations, 
as interprerted by the agency head, stre In 
v io lation  o f  this cl^apter or any other ap - 
ipllcable law  or regulaitlon o f  appropriate a u 
thority  outside the agency, o r  are n o t  o th cr - 
-wlBO applicable t o  bar negottnttons under 
suaxsecUon (c )  o f  this section .
•*§ 7216. Unfair labor prattlces

••(a) It  shall be an unfair labor practice 
fo r  an agency—

**(1) to  interfere w ith, restrain, or coerce 
an em ployee in  connection  w ith  the exer
cise o f  rights assured b y  this chapter;

“ (2) t o  encourage or discourage m em ber
ship in  any lalbor organization by  d iscrim ina
t ion  in  regard to  liirlng, tenure, prom otion , 
or other condlldons oT em ploym ent;

••(3) t o  sponsor, control, or oitherwlse as
sist an y  latoor crganteatlon, unless ouch as
sistance consists oj fu m teM ng customary 
and  routine services: and  faciltttea—

* (A ) in  a  m anner consistent wttSh *Qie best 
Interest o f  the agentsy. Its employees^ aaad the 
t>rganfzatlon, and

*(B) on an Impar^l bafiis to organJza- 
tions (if any) haying equtralent Btactus;

clTiBlve reoognltlon to a«>y jnemb«ahlp to 
an employee to an appropriate unit u n ^  
such denial is for  failure to  m eet rea son ^ la  
occupatlon®a standards un iform ly required 
fo r  adm ission or  fo r  fa llw e  to  tender Initia
tion  fees and dues un iform ly required as a  

' cond ition  o f  acquiring and retaining m em 
bership. T his subsection shall n ot preclude a 
labor organization from  enforcing d iscipline 
in  accordance w ith  procedures under Its con 
stitu tion  or  bylaws w hich con form  to  the 
requirem ents o f  th is chapter.

••(d) Issues w hich  can  properly b e  raised 
under an appeals procedure m ay n o t  t>e 
raised as un fair labbr practices proh ibited  
u n d o : th is  section. E x c ^ t  fo r  m atters 
wherein, under sections 7221 (e ) and ( f )  o f  
this title, aai em ployee has a n  op tion  o f  using  
the negotiated grievance procedure or a n  
appeals procedure. Issues which' can  be raised 
under a grievance procedure may. in  th e  d is
cretion  o f  the aggrieved party, be raised 
under th at procedure tjr as a n  un fair labor 
practice under this section , b u t  n o t  under 
b oth  procedures. Appeals or grievance deci
sions Shan n o t  be  construed as u n fa ir  la3x>r 
practice decisions under th is chapter nar as 
a precedent far su ch  decisions. All com plaints 
o f  unfM r labor practices proh ibited  under 
th is section  that cann ot be  resolved b y  the 
parties shall be  filed w ith  th e  Authority.

-< e ) Any qu estion  w ith  resgpect to  whether 
an IsOTe can  properly be  raised under an 
appeals procedure sh all.be  referred fo r  reso
lu tion  t o  the agency responsible âr final 

, decisions relating to  those Issues.
“ §7217. Standards o f  conduct fo r  labor 

organizations.
”{A) A n  agency shall on ly  accord  recogn i

tion  to  a  labor organization th at Is free from 
corrupt influences and influences opposed t o  
basic dem ocratic principles. Exee^ as p io -  
vlded In  subsection  <b> of this section, s n  
oigazdzatlon is  not requlx«d to ptofm that I t  
is free from  such  Influences If U is mabj&ct to 
governing requirem ents adc^ted by  the orga-

governing requlremente comparable In 
pose to those required Jay subsection (a) o f 
this section; or . ^"(2) the organlzaition is In fact subject to 

“ Influences that would preclude recognition 
under this chapter.

‘ *(c> A  labor organization  w h ich  has or 
seeks reeogn ition  as a  representative o f  em 
ployees under this chapter shM l file  finan
cial o th er reportB w ith  the Assistant Sec^ 
retery, provide fo r  bon din g  o f  ofBlcials and 
w ith  trusteeship an d  e lection  standards 

‘Hd) T he Assistant Secretary shall p re
scribe su ch  regulations as asre necessary to  
carry o u t  the purposes o f  this section . Such 
regulations shall con form  generally t o  the 
principles applied to  labor organizations In 
th^ private sector. C om plaints o f  violations 
o f  th is  section  shall be  filed  w ith  th e  Assis
tant Secretary. In  an y  m atter arising xmder 
this section , th e  Assistant Secretary m ay re 
quire a  labor organization to  cease and de
sist from  violations o f  th is  section  and re
quire it  to  take su<* action  as he considers 
appropriate to  carry opt th e  policies o f  this 
sJOcAAsm.
‘ *§ 7218. B asic provisions o f  agreem ents 

“ <a> Each agreem ent betw een an agency 
and a  l i ^ r  organ ization  sh all inov ld e  12ie 
foa ow ln g :

“ <1> In  the adm in istration  o f  ail m atters 
covered by  tiie  agreem ent, officials an d  em 
ployees sh a ll be governed by—

*‘ {A ) e x is t ii^  o r  fu tu re  laws an d  the re g - 
iiia-tinng o f  appropriate autiboritles, tn d u d ln g  
policies w h ich  are se t  fo r th  itt th e  Fedentl 
Personnel M anual,

“ (B ) publish ed  agency policies and  regula
tions In existence a t  th e  t im e th e  agree
m ent was approved, az&d

“ < 0  subsequoiUy pnbUshed agency poli
cies and regulJktiODS required by law or by 
the zegolatlons o f appTopilate MzUioritleB, at 
autboiizBd by tlw  tenns of a ecwtzolllng 
agreement at a  txigher agency lerel.

“ (2 ) M anagem ent officials o f  th e  agency

i
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shall retain the rig^t to  determ ine the ml&« 
slon^. budget, organization, and internal se
curity practices o f  the agency, and the right, 
in  Accordance w ith applicable laws and regu
lations, to—  ^

“ (A ) direct employees o f  the agency;
*‘ (B ) hire, prom ote, transfer, assign, and 

retain employees in  positions w ithin  the 
agency, and to  suspend, demote, discharge, 
or  take- other disciplinary action against 
employees;

“ (C ) relieve employees from  duties be 
cause o f  lack o f work or for  other legitim ate 
reasons; ®

“ (D) m aintain the efficiency o f the G ov
ernm ent operations entrusted to  such 
officials;

“ (E) determ ine the m ethods, means, and 
persoxmel by w hich such operations are to  
be conducted; and

*‘ (P ) take such actions as m ay be neces
sary to  carry ou t the m lssioii o f  the agency 
In situations o f  em ergency.

“ (b ) N othing in  subsection (a ) o f  this sec
tion  shall preclude the parties from  negotiat-

“ (1) procedures w hich m anagem ent will 
observe in  exercising its authority to  decide 
or act in  m atters reserved under such subsec
tion ; or

“ (2 ) appropriate arrangem ents fo r  em 
ployees adversely affected by  the im pact o f 
m anagem ent’s exercising its authority to  de
cide or act in  m atters, reserved under such 
subsection,
except that such  negotiations shall n o t  u n 
reasonably delay the exercise by m anagem ent 
o f  its authority to  decide or act, and such 
procedures and arrangem ents shall be con 
sistent w ith the provisions o f  any law or reg
u lation  described in  721&(c) o f  this title, and 
shall n o t  have the effect o f  negating the au
thority  reserved under subsection ( a ) .

••(c) Noticing in the agreemezxt sliall re-
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and to  th^e extent n o t  contrary to  any law, 
the coverage and scope o f  the procedure 
shall be negotiated by the parties to  the 
agreement. Except as otherwise provided In 
th is section, such  procedure shall be the ex 
clusive procedure available to  the parties and 
th e  em ployees in  the u n it fo r  resolving griev
ances w hich fa ll w ithin its coverage.

“ (b ) Any em ployee or group o f  em ployees 
In the u n it m ay present grievances fa lling 
w ith in  the coverage o f  the negotiated griev
ance procedure to  the agency and have them  
adjusted w ithout the intervention o f  the 
exclusive representative i f  the adjustm ent is 
n ot Inconsistent w ith  the term s o f  the agree
m ent and the exclusive representative has 
been given an opportunity  to  be present at 
the adjustm ent.

“ (c )  A negotiated grievance procedure shall 
provide fo r  arbitration as the final step o f  
the procedure. Arbitration m ay be Invoked 
on ly  by the agency or the exclusive repre- 
sentative. Except as provided in  subsection
(g) o f  this section, the procedure m ust also 
provide that the arbitrator is em powered to 
resolve questions as to  w hether or  n o t  any 
grievance is on  a m atter su b ject to  arbitra
tion  im der the agreem ent.

“ (d ) A negotiated grievance procedure mav 
cover any m atter w ith in  the authority  o f  an 
a p n c y  i f  n ot inconsistent w ith the p rov i- 
^O M  o f  this chapter, except that it  m ay n ot 
include m atters involving exam ination, certi
fication  and appointm ent, suitability, classi
fication, political activities, retirem ent, life  
and health  insm-ance, national security or 
to e  Pair Labor Standards Act o f  1938 ’ (29 
U.S.C. 201 et seq. ) .

under sections 4303 
and 7612 of this title which also fall within 
the coverage of the negotiated grievance pro
cedure may. In the discretion of the agerleve<l 
employ^, be raised either under the appellate 
procediires of section 7 7 0 1  of this title or

proh ibited  by  any law adm inistered by  the 
Equal Em ploym ent O pportun ity  C om m is
sion.

“ (g ) An qu estion  that can n ot be  resolved 
by  the parties as to  w hether or n ot a  griev
ance is on  a m atter excepted by subsection

(d ) o f  this section  shall be referred for  
resolution  to  the agency responsible fo r  
final decisions relating to  those m atters.

“ (h ) In  m atters covered im der sections 4303 
and 7512 o f  this title  w hich  have been raised 
under the negotiated grievance procedure 
in  accordance w ith  the provisions o f  subsec
tion  (e ) o f  this section , an arbitrator shall 
be governed by the provisions o f  section  4303
( f )  or 7701(d) o f  this title , as applicable.

“ (1) A llocation  o f  the costs o f  the arbitra
tion  shall be governed by  the collective- 
bargaining agreem ent. An arbitrator shall 
have no au th ority  to  award attorney or other 
representative fees, except that in  matters 
where an em ployee is the prevailing party 
and the arbitrator’s decision  is based on 
a finding o f  d iscrim ination  proh ibited  by any 
law referred to  in  section  7701 (h ) o f  this title  
attorney fees m ay be  awarded and shall be 
governed by the standards applicable under 
the Civil R ights A ct o f  1964, as am ended (42 
U.S.C. 2 0 0 0 e -5 (k )) .

“ ( j )  Either party m ay file exceptions to 
any arbitrator s award w ith  the A uthority, 
except that no exceptions m ay be filed to 
awards concerning m atters covered under 
subsection (e ) o f  this section . The A uthority  
r ' all sustain a challenge to  an arbitrator’s 
award on ly  on  grounds that the award v io 
lates applicable law, appropriate regulation, 
or other grounds sim ilar to  those applied 
by Federal courts in  private sector labor- 
m anagem ent relations. Decisions o f  the Au
thority on exceptions to arbitration awards 
shall be final, except for the rigrht of an ag
grieved employee under subsection (f) of thi®

oto



quire an em ployee to  becom e or to  remain a 
m em ber o f  a labor organlzatldn or to  pay 
m oney to the organization except p\irsuant 
to  a voluntary, w ritten authorization by a 
m em ber for the paym ent o f  dues through 
payroll deductions.

*‘ (d ) The requirem ents o f  this section shall 
be expressly stated in  the in itial or basic 
agreement and apply to  all supplem ental, 
im plem enting, subsidiary, or inform al agree
m ents between the agency and the organiza
tion .
**§ 7219. Approval o f agreements

“ An agreement w ith a labor organization 
as the exclusive representative o f  em ployees 
in  a un it is su b ject to  the approval o f  the 
head o f the agency or his designee. An agree
m ent shall be approved w ithin  45 days from  
the date o f its execution if it  conform s to this 
chapter and other applicable laws, existing 
published agency policies and regulations 
(unless the agency has granted an exception 
to  a policy  or reg u la tion ), and regulations o f 
other appropriate authorities. An agreement 
w hich has n ot been approved or disapproved 
w ithin  45 days from  the date o f  its execution 
shall g o 'in to  effect w ithout the required ap
proval o f  the agency head and shall be b in d 
ing on  the parties su b ject to  the provisions 
o f  this chapter, other applicable laws, and 
the regulations o f  appropriate authorities 
outside the agency. A local agreement su b
je c t  to  a national or other controlling agree
m ent at a higher level shall be approved u n 
der the procedures o f  the controlling agree
m ent or. if none, under agency regulations. 

“ SUBCHAPTER III— GRIEVANCES AND 
IMPASSES 

“  § 7221. Grievance procedures
“  (a) An agreement between an agency and 

a labor organization w hich has been accorded 
exclusive recogn ition  shall provide a p ro 
cedure, applicable only to  the un it, fo r  the 
consideration o f  grievances. Sub ject to  the 
provisions o f  subsection (d ) o f  this section

under the negotiated grievance procedure, 
b u t not both . Similar m atters w hich arise 
under other personnel ssrstems applicable to  
em ployees covered by this chapter may, in 
the discretion o f  the aggrieved em ployee, be 
raised either under the appellate procedures, 
i f  any, applicable to  those m atters, or under 
the negotiated grievance procedure, bu t not 
both. An em ployee shall be deemed to  have 
exercised his op tion  under this subsection 
to  raise a m atter either under the applicable 
appellate procedures or im der the negotiated 
grievance procedure at such  tim e as the em 
ployee tim ely flies a n otice o f  appeal under 
the applicable appellate procedures or tim ely 
files a grievance in  writing in  accordance w ith 
the provisions o f  the parties* negotiated 
grievance procedure, whichever eve^t occurs 
first.

“ ( f )  An aggrieved em ployee affected by  a 
proh ibited  personnel practice under section  
2302(b) (1) o f  this title  w hich also falls under 
the coverage o f  the negotiated grievance pro
cedure m ay raise the m atter under a stat
utory procedure or the negotiated procedure, 
bu t n ot both . An em ployee shall be deem ed 
to  have exercised his op tion  under this su b 
section  to  raise the m atter under either a 
statutory procedure or the negotiated p ro 
cedure at such tim e as the em ployee tim ely 
in itiates an actipn -under the applicable 
statutory procedure or tim ely files a griev
ance in  writing, in  accordance w ith  the p ro 
visions o f  the parties, negotiated procedure, 
whichever event occurs first. Selection o f  the 
negotiated procedure In n o  m anner p re ju 
dices the right o f  an aggrieved em ployee to  
request the M erit System s P rotection  Board 
to  review the final decision pursuant to  su b 
sections (h ) and (1) o f  section 7701 o f  this 
title  in  the case o f  any personnel action  that 
cou ld  have been appealed to  the Board, or, 
where applicable, to  request the Equal Em 
p loym ent O pportunity C om m ission to  review 
a final decision in  any other m atter involving 
a com plaint o f  d iscrim ination o f  the type

In  m atters covered under 
4303 and 7512 o f  this t itle  w h ich  
raised under the provisions o f  the 
grievance procedure In accordance 
provisions o f  subsection  (e ) o f  
the provisions o f  section  ^^^2 o f  th is  tttle 
pertain ing to  ju d icia l review shall apply to  
?h r^ w ard  o f  arbitrator in  t h e ^ m e  ^ n -  
ner and under the sam e cond ition s as If the 
m atter had been decided by the M erit Sys
tem s P rotection  Board. In  
to  those covered under sections 4303 and 
751 “ w h ich arise under other personnel ^ s -  
tem s and w hich  an aggrieved em ployee has 
raised under the negotiated grievance p ro 
cedure, ju d icia l review o f  an arb itrators  
award m ay be obtained in  in  the same m an
ner and on  the same basis as cou ld  be o b 
tained o f  a final decision  In su ch  m atters 
raised under applicable appellate procedures. 
“ § 7222. Federal Service Im passe Panel; n e- 

gotlaftion Impasses '
“ (a ) (1 )  There Is established w ith in  the 

A uthority, as a d istin ct organizational entity, 
th e  Federal Service Im passes Panel. T he 
Panel is com posed o f  the Chairm an, and an 
even num ber o f  other m em bers, appolnfted 
by  the President solely on  the basis o f  fitness 
to  perform  the duties and fu n ction s o f  the 
Office, from  am ong individuals w ho are 
fam iliar w ith  Governm en't operations and 
know ledgeable in  labor-m anagem ent rela
tions. No em ployee (as defined un der section  
2105 o f  this title ) shall be appointed to  
serve as a m em ber o f the Panel.

“ (2) A t the tim e the m em bers o f  the Panel 
(other th an  the Chairm an) are first ap
pointed, h a lf shall be appointed  for  a term  
o f  1 year and h a lf fo r  a term  o f  3 years. An 
individual appointed  to  serve as th e  Chair
m an shall serve for  a term  o f  5 years. A  suc
cessor o f  any m em ber shall be  appointed  for  
term s o f  5 years, except that an Individual 
chosen  to  fill a vacancy shall be appointed  
fo r  th e  im explred term  o f  the m em ber w hom
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such Individual replaces. Any m em ber o f  the 
Panel m ay be rem oved b y  ttoe P r e s e n t .

“ (3 ) The Panel m ay a ^ i n t  an  esecuU ve 
secretary and such  other ^nployees as It 
m ay llrom tim e to  tim e find necessary for  the 
proper perform ance o f  its  duties. Each m em 
ber o f  the  Panel Is entitled to  pay at a rate 
equal t o  the daily equivalent o f  th e  m axi
m um  an n ^ »l rate o f  basic pay tjurrontly i>aid, 
ftom  tim e to  time, o&der the G e n m l  B ^ e d -  
id e  foi^ each day the m em ber Is aigaged In 
the perform ance o f  official bxud^iess on th e  
WOTk of the Pan^, includisg traveltinw, and 
is  entitled  to tra v^  expenses and a per 
allowance under section  ^703 o f  thig title.

**(b) U pon request, the Federal 
and C onciliation Service shall provide serv
ices and cissistance to  agencies and labor or 
ganizations in  the resolutioji o f  negotiation 
impasses.

*‘<c) I f  voluntary arrangGnentB, tncludliig  
the services o f  the Federid M ediatiim  and 
C onciliation Service or other third-party m e
d iation , fa il to  resolve a negotiation 
either party m ay request the l*anel to  con 
sider the m atter.

“ (d ) T he Panel or its designee shall 
prom ptly investigate any im passe presented 
t o  it  under subsection (c )  o f  th is  secU on. 
T he Panel shall consider th e  m atter and 
shall either recom m end procedures to  lA e 
parfles fo r  the resolution o f  the Impasse or 
a ^ is t  the parties in  arriving at a se ttiem m t 
through such m ethods and procedures, in 
clud ing  fa ct  finding and recom m endations, 
as it  m ay find appropriate to  accom plish  the 
purposes o f  this sectton. A rbitration, or 
th ird-party  fa ct  finding w ith  recom m enda
tions to  a s ^  in  the resolution  o f  an  im 
passe, m ay be used by the parties on ly  -whiai 
authorized or  d irected by the Panel. I f  the 
parties do n o t  arrive a t a  settlem ent, the 
Panel may hold  hearings, compel under sec
tion 7234 o f  this tatl© the attezulance of w it
nesses and tne produoUoiiL oT doctxxnezits. amd

sonable num ber o f  such  em ployees (joot nor
m ally In excess o f  th e  num ber o f  m a n a ^ -  
m ent representatives) to  negotifi^eefnofflelal 
tim e f(H* up  to  40 hours, or u p  to  O ne-half 
th e  tim e s p m t  In  negotiations during reg
ular working hours. 7 

7233. R em edial a c ^ n s  
“ I f  it  is determ ined b y  appropriate a u -

- thority. including an arbitrstw , that oertaa^ 
action  will carry ou t  the p o n ie s  o f  tiiin 
chapter, su ch  acticm m ay be directed by the 
appropriate authority i f  consistent w ith law, 
including section  5596 o f  this title.
“  § 7234. Subpenas 

**<a) A ny m em ber o f  th e  Autdiority, in 
cluding the G eneral Counsel, any m em ber 
o f  the  Panel, and "any em ployee o f  the A u 
thority  designated by th e  A uthority m a y ^  

••(1) issue subpenas requirlhg the a t
tendance and testim ony o f  witnesses and  
the p rod uction  o f  docim ientary or o ther c a 
dence from any place in  the United States 
or any territory or  possession thereof, the  
C om m onw ealth o f  Puerto R ico, o r  the D is
tr ict  o f  Colum bia, except that n o  subpena 
shall be  issued imder. this section  whi<^ 
requires the disclosure o f  tptrn.mnjiiigftTn 
guidance, advice, counsel, or tra in ing w ithin  
an agency or betw een an agency and the 
Office o f  Personnel M anagement; and 

“ (3) aAninlster oaths, take or ord^ 
takin g  o f  depositions, o r d ^  responses to  
written interrogatories, exam ine witnesaes. 
a i^  receive evidence.

“ (b ) In  the case o f  contxmiacy or  failure 
to  o ^  a subpena issued under subsection  

United States district cou rt fo r  
™  Judicial d istrict in  w hich  the person to  

th e  subpena is addressed resides or is 
requiring such 

appear at any designated place to  
t ^ t i iy  or to  produce docum entary or otlw r 

^ l « r e  to  obey tbe order o f  
tne court nmy be pixnislied by the ooiirt as

th e  Federal liabor R elations A u th ority  a n d  
the G e n ia l  Counsel o f  th e  Federal L abor 
Relat ions A uthority  s a v in g  o n  the effective 
date o f  th is  se c^ on  shall con tin u e  in  effect 
u n til tiruch tim e as such term  w ou ld  expire 
under R eorganization P lan  Num bered 2 o f  
1978, an d  u p on  expiration o f  such  term , ap 
pointm ents to  such  office shall be  m ade u n 
der section  7203 o f  t itle  5, U nited States Code. 
A ny term o f  office o f  an y m em ber o f  th e  Ifed- 
eral Service Im passes Panel serving o n  the 
e ffw tive  date o f  th is section  shall con tin u e  
in  effect u n til su ch  tim e as m em bers o f  the 
Panel are appointed pursuant to  section  7222 
o f  t itle  5, U nited States Code.

(d ) There are hereby  authorized  to  be ap
propriated su ch  sum s as m ay b e  necessary 
to  carry o u t  the fu n ction s  and  purposes o f  
this section.

(e) T h e  tab le  o f  chapters fo r  subpart P  o f  
part i n  o f  t itle  5, U nited States Code, is 
am ended by  adding after the item  relating to  
chapter 71 the fo llow in g  new  item :
“ 72. Federal Service Labor-M im age-

m ent R elations______________________  7201” .
( f )  Section 5314 o f  title  5, U hlted States 

Code, is am ended by adding a t  th e  end  th w e - 
o f :

“ («9 ) Chairman, Federal L abor Relations 
Authority.” .

(g ) Section 6316 o f  title  6, U nited States 
Code, is am ended by adding a t  the end there
o f :

“ (124) Members (2 ) , Federal Labor Rela
tions Authority.” .

<h) Section  6316 o f  t it le  5, United States 
Code, is am ended by adding at the end  there
o f :

Counsel, Federal I a Dot H e-
lations Authority.” .

KEMEDZAZ. A U T U O M r r v
Sec. 702. Section 5596 of title 6, T7nlted 

States Code, la amended by strildns out sub
sections <b) and (c) and Insertlxu? in lieu

o



take wlaatever acUon Is neoossary an«l n<  ̂
Ufbonsistent with . tlie provislana of this 
chrater to resolve the Impasse. Notloe of any 
final action of the Panel shall be promptly 
served upon the parties and such action 
shall be binding upon them du rl^  the term 
of the agreement unless the parties mu
tually agree otherwise.

“ SUBCHAPTER IV— ADIMONISTOATIVE
a n i> o t h e r  PROVIBIOMS 

•*§ 7231. A llotm ents to  representatives
“ (a ) I f, pTirsuant to  an agreem ent nego

tiated in  accordance w ith  the provisions o f 
th is chapter, an agency has received from  an 
em ployee In  a u n it o f  exclusive r o o o g n lt l^  
a w ritten assignm ent w hich authortaes the 
agency to deduct from  the wages o f  su ch  em 
ployee am ounts for  the paj^nent o f  regular 
and  periodic dues o f the exclusive repre
sentative for such  unit, such assignm ent 
shall be  honored. Except as required m ider 
subsection (b ) o f  this section, any su ch  as
signm ent shall be revocable at stated inter
vals o f  n ot m ore than 6 m onths.

“ (b ) An allotm ent for the deduction  o f  la 
bor organization dues term inates when—

-{1) the dues w ithholding agreement be 
tween the agenpy and the excltislve repre
sentative is term inated o r  ceases to  be ap
p licable to  the em ployee; or

“ (2 ) the em ployee has been suspended or 
expelled from  the labor organteatton w hich 
is the exclusive representative.
“ § 7232. Use o f  official tim e 

“ S olicitation  o f  m embership or  dues and 
other internal business o f  a labor organiza
t ion  shall be conducted  dturlng the n on 
duty  hours o f the employees concerned. Em
ployees who, represent a recognized labor 
orgaidzation  shall not be on official tim e 
w hen negotiating an agreement w ith agency 
m anagem ent, except that the negotiating 
parties m ay agree to  arrangements w h ich  
provide that the t^ency will airthorlze a rea-

a conxempt tnereof.
•*(c) Witness (whether appearing volun

tarily or under subpena) sihall be paid the 
same fee and mileage allowances which are 
paid subpenaed witnesses in the courts of 
the United States.
“ 5 7236. R egulations 

“ T he A uthority, includ ing  the General 
Counsel and the Panel, and the Federal M e
d iation  and C onciliation  Service shall each 
prescribe rules and regulations to  carry o u t

thereof the following:"(to) An employee of an agency wlio. on 
tho basis of an administrative determlnaticm 
or a timely appeal, is found by appropriate 
authority to have suffered a withdrawal, re
duction. or denial o f all or part of the em
ployee's pay, allowances, differentials, or 
ottieT monetary or emplojrment benefits, or a 
denial of an Increase in such pay, allowaiSiBes, 
differentials, or other monetary or employn 
ment benefits, which would not have oc
curred but for unjustified or unwarranted

the provisions o f  this c h a f e r  appUcable to  ^naction taken b y  th e  agency—
them . Unless otherwise specifically  provided 
in  th is chapter, the provisions o f  subchapter
II  o f  chapter 5 o f  th is title  shall be applicable 
to  the issuance, revision, or rei)eal o f  any 
such  ru le or  regulation.” .

(b )  (1 ) T he am endm ents m ade by subsec-, 
tion  (a ) shall n o t inreclude—

(A ) the renewal or con tin u ation  o f  a n  ex
clusive recogn ition , certification o f  a repre
sentative. or a law fta agreem ent between an 
agency and a representative o f  its em ployees 
entered in to  before the effective date o f  this 
section; or

(B ) the renewal, continuation , or Initial 
according o f  reoognftloh fo r  un its o f  m an- 
agemenjt officials or  su p^ v lsors represented 
by  labor organizations w hich  h istorica lly  or  
traditionally  represent m anagem ent officltas 
or supervisors in  private industry and w hich  
h o ld  exclusive recogn ition  fo r  u n its o f  su ch  
officials or supervisors in  any agency on  the 
effective date o f  th is section.

(2 ) Policies, regulations, and procedures 
established, and decisions issued, under Ex
ecutive Order Num bered 11491, or under th e  
provision o f  any related Executive order in  
effect on  the effective date o f  th is section , 
shall rem ain in  fu ll force and  effect un til re
vised or revoked by Executive order or stat
ute, or  unless superseded by appropriate d eci
sion or  regulation o f  the Federal Labor R ela
tions A uthority.

( c )  Any term  o f  office o f  any m em ber o f

(1) is entitled, o n  correction  o f  the ac
tion—

" (A )  CO be m ade w hole fo r  an  losses su f
fered less, in  applicable circum stances. In 
terim  earnings, and

“ (B ) i f  appropriate, t o  reinstatem ent or  
restS(wration to  th e  sam e o r  a  substantiaU y 
sim ilar position , or  p rom otion  to  a  higher 
level position ; and

“ (2) fo r  all purposes is deem ed to  have 
perform ed service fo r  th e  agency during th e  
p eriod o f  the  im ju stifled  or  unw arranted ac
tion , except that—

“  (A) annual leave restored under th is  para
graph w h ich  is in  excess o f  the  m axim um  
leave accm n ulation  perm itted  b y  law  shall 
be credited  to  a separate leave accou n t fo r  
the em ployee and shall be  available fo r  use 
by  the em ployee w ith in  the tim e lim its pre
scribed b y  regulations o f  th e  Office o f  Per
sonnel M anagem ent, and

“ (B ) an nu al leave cred ited  im der subpara
graph (A ) o f  th is  paragraph b u t  unused and 
stm  avanable t o  th e  em ployee under regula
tions prescribed by  the Office o f  Personnel 
M anagem ent shaU be  in cluded  in  the lu m p - 
R11TW paym ent under section  5551 or  5552(1) 
o f  th is  title  b u t  m ay n ot  b e  retained to  the 
credit o f  the em ployee under section  5552(2) 
o f  th is title.

“  (c )  F or th e  puiposes o f  this section —  
“ (1 ) ‘un ju stified  or unw arranted adtion* 

Includes—
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*‘ (A ) any act o f  com m ission, either su b

stantive or procedural, w hich violates or 
Im properly applies a provision o f  law. Execu
tive order, regulation, or collective bargain
ing agreement; and 

“ (B) any act o f  om ission, or failure to  
take an action, or confer a benefit, w hich 
m ust be taken or conferred under a n on - 
discretionary provision o f  law. Executive 
order, regulation, or collective-bargaining 
agreement;

“ (2) ‘adm inistrative determination* In
cludes. bu t is n ot lim ited to, a decision, 
award, or order Issued by—

“ (A ) a court having Jurisdiction over the 
m atter involved;

“ (B ) the Office o f  Personnel M anagement; 
“ (C) th e  Merit Systems Protection Board; 
“ (D ) the Federal Labor Relations A uthor

ity;
“ (E) the Com ptroller . General o f  the 

United States;
“ (F ) ttie head o f  the em ploying agency or 

an agency official to  w hom  corrective action 
authority is delegated; or 

“ (G ) an arbitrator under a negotiated 
bh iding arbitration agreement between a 
labor organization and agency m anagem ent;

“ (3 ) ‘appropriate authority* includes, bu t 
is n ot lim ited to—

“  (A) a cou rt having Jurisdiction;
“ (B ) the Office o f Personnel Management; 
“ (C ) the M erit Systems Protection  Board; 
“ (D ) the Federal Labor Relations Author

ity;
“ (E) the Com ptroller General o f  the 

United States;
“  (F ) the head o f  the em ploying agency or 

agency official to  w hom  corrective action  au
thority  is delegated; or

“ (G ) an arbitrator under a negotiated 
binding arbitration agreement between a 
labor organization and agency management. 

**(d) The provisions of tbls section sball

Mr. CfOLLINS of Texas. Mr. Chair
man, I am rising to offer an amendment 
for the committee's version of title vn, 
dealing with labor-management rela
tions in the Federal civil service.

Under the provisions of the commit
tee’s bill, our' longstanding policy to
ward labor relations between Federal 
employees and their government em
ployer would be drastically altered. 
Knowing this, and afraid of ttie outcome 
when the committee’s bill was brought 
to the floor, the Carter administration 
has been attempting to negotiate with 
various members of the committee in the 
hope of reaching some sort of compro
mise between what the administration 
wants and what the committee wants to 
give them.

Although I have not been a partici
pant in these llth-hour negotiations, I 
have a solution to the problem now fac
ing the administration.

My amendment is virtually identical 
to the bill reported by the Senate Com
mittee on Governmental Affairs before 
the Senate acted on S. 2640, and it re
flects what I understand to be the ad
ministration’s position on codifying our 
present Executive order program of 
labor-management relations.

The amendment establishes a Federal 
Labor Relations Authority and creates 
a legislated program for our labor-man- 
agement relations,. following the basic 
charter or our' existing Executive order 
program.

M y  o ffe r in g  o f  w h a t  is th e  a d m in is 
t r a t io n ’s  req u es ted  la n g u a g e  f o r  th is  t it le

SCOPE OP BARGAINENO
The amendment permits bargaining 

only on those personnel policies, •prac
tices and matters affecting working con
ditions that are not limited by laws and 
excludes Grovemment-wide regulations, 
as well as agency regulations for which 
“compelling need” exists.

The amendment sets up two categories 
of “management rights’*:

Bargaining would be permitted but not 
required on number of employees in 
agency; on the numbers, types, and 
grades assigned to a unit, project, or tour 
of duty; or on the technology of per
forming work. ^ 

Bargaining would be prohibited on 
mission, budget, organization, and inter
nal security of agency; as well as one 
management’s retained right in accord
ance with applicable laws and regula
tions to direct employees to hire, pro
mote, transfer, assign, and retain em
ployees; to suspend, demote, discharge, 
or take other disciplinary action against 
employees; relieve employees from duty 
because of lack of work; to maintain ef
ficiency of operations; to determine 
methods, means and personnel for ac
complishing work; and on ability to take 
necessary actions in emergencies.

The House committee biU, on the other 
hand, broadly defines scope of bargaining 
by saying that “conditions of employ
ment” excludes only matter relating to 
discrimination, political activities, and
th o s e  fe w  sp ec if ica U y  p re s cr ib e d  b y  la w __
f o r  e x a m p le , p a y  a n d  b en e fits .

tTnder t h e  c o m m itte e ’s  b ill, a ll a g e n c y



not apply to reclassification actions nor sliall 
they authorize tlie setting aside of an other
wise proper promotion by a seleoting official 
from a gn^up of properly ranked and certi
fied candidates.

**(e) The Office o f  Personnel M anagement 
shall prescribe regulations to  cayry ou t this^ 
sTOtion. However, the regulations are n o t  ap
plicable to  the Tennessee Valley A uthority 
and  its em ployees.” .

Page 143, b a n n in g  on  line 19, strike ou t  
“ Section  7203 o f  title  6, U nited States Code 
(as redesignated In section  708(1) of tlito 
A ct) ’* and Insert in  lieu  thereof “ Section 
7153 o f  title  6, U nited States Code,” .

Page 264, beginning on  line 14, strike ou t 
“ supervisor or m anagem ent official (as de
fined in  paragraphs (10) and (11) o f  sectl<m 
7103 o f  th is  tttle, respectively)”  and insert 
in  lieu  thereof "m anagem ent official or sup
ervisor (as defined In paragraphs (10) and
(11) o f  section 7203 o f  this title, respec
tively)

Page 376, beginn ing on  line 1, strike ou t 
“ before ‘7203’ (as added in  section  703(d ) (2 ) 
o f  this A ct) ”  and insert In lieu  thereof “ b e 
fore  *7153’ ” .

Page 386, beginn ing on  line 1 , -strike ou t 
“ 7203, and 7204 (as redesignated in  section 
7 0 3 (a )(1 ) o f  th is A c t ) ,”  and Insert in  lieu  
thereof ‘*7153, and 7164,” .

C onform  the table o f  contents accordingly.

Mr. COLLINS of T«tas (during the 
reading). Mr. Chairman, I ask unani
mous comsent that my amendment be 
considered as read and printed in the 
R e c o r d .

The CHAIRMAN. Is there objection to 
the request of the gentleman from 
Texas? "

There was no objection.
(Mr. COLLINS of Texas asked and was 

given permlsion to revise and extend his 
remarks.)

of the bill, and what 
agreed to by the Senate 
should go a long -way in avô lding com
plications as we finish out this session 
and could wdl insure final pass^e of 
the Civil Service Reform Ac* itself.

I want to point out that my amend
ment does not give Federal employees 
the right to strike, does not aUow for an 
agency shop arrangement, and does not 
requirp employees in a bargaining ui^t 
who choose not to belong to a union to 
pay any fees for union representation.

The new Authority,- which will.cou^ 
into being between now and next 
January 1 by virtue of passage of Reor
ganization Plan No. 2 of 1978, will carp̂  
out the functions formerly performed by 
the Federal Labor Relations Council and 
the Assistant Secretary of Labor for 
Labor-Management Relations.

The amendment permits labor unions 
to bargain collectively over those per
sonnel poUcies, practices and matters 
affecting working conditions that are 
within the authority of agency managers 
to agree to. It specifies those areas of de
cisionmaking which are reserved to man
agement and may not be subject to the 
collective bargafaiing process.

The amendment also provides statu
tory permission allowing labor unions 
to bargain on the creation of arbitration 
mechanisms for resolving adverse ac
tions—such as demotions and dis
charges—and other appealable matters— 
such as grievances.

There are several major areasr where 
the amendment Is different, from the bill 
as reported by the House commtttee, be- 
cause my amendment incorporate the 
administration’s proposals:

regulations and
lations would be subject to bargadniw,
unless a compelMng n e ^
for keeping them off the bargaining

^^^e committee’s bill sets up only one 
category of management ,

Bargaining would be prohibited o^y 
on management’s retained right to de
termine ttie mission, budget, organiza  ̂
tlon and number of employees in an 
agency, and on the internal security of 
an agency. Management would only be 
able to direct employees, to assign work- 
including contracting out—and to deter
mine personnel for conducting agency 
operations, and to take necessary actions 
In emCTgencles.

GEIBVANCB A E l^IT l^T IO N

The amendment permits grievance 
arbitration to cover any m at^  wltto 
the authority of an agency to decide but 
such arbitration may not Include. le t 
ters involving examination, certification 
and appointment, suitability, c la s ^ ^ - 
tion, political activities, retirement, me 
and health Insurance, national security 
or the Fair Labor Standards Act.

The committee bill defines-the scope 
of grievance arbitration in a fashfon sim
ilar to Its definition of “condition of em
ployment” and includes discrimination 
and classification as matters for griev
ance arbitration. The only Items ex
cluded from an arbitration prdcess would 
be^Utlcal activities, retirement, life and 
he^th insurance, and suspension-or re- 
iiloTOl for national security re^ons.

TTSE o f  GBIEVANCB ARBrrEATIO N

Tiieam^dinent provides that any 
ne^tlated procedure will be the exclu
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sive forum for use by employees in a 
bargaining unit on matterŝ  covered, ex
cept in adverse action and discrimina
tion cases where employees may choose 
the negotiated arbitration procedure or 
the statutory appeal procedure, but not 
both. • : . .  ̂ :

The committee’s bill provides no simi
lar exclusivity. An employee may choose 
between the negotiated or statutory pro
cedure dn any matter covered.
JUDICIAL^ REVIEW  O P FEDERAL LABOR RELATIONS 

A U TH O R IT Y

My amendment provides that decisions 
and orders issued by the Federal Labor 
Relations Authority are final and en
forceable by the Authority and are hot 
subject to judicial review or enforce
ment—except that judicial review may be 
obtained on constitutional questions. Ac
cess to judicial review for adverse action, 
and discrhnination matters would con- 
tmue under the substitute.
' The committee’s bill seriously weakens 

the Federal Labor Relations Authority by 
providing that all of its decisions and 
orders are subject to judicial review in 
any U.S. District court, which Introduces 
the possibility of intolerable delays and 
impredictable final decision by judges.
EXCLirSlVE BEGOGNXTZON W ZT H  A N  ELECTION

The amendment continues our cur
rent procedures in requiring that an 
election must be held before exclusive 
recognition status can be granted by an 
agency to a vadon.

T h e  co izm iittee*s b i l l ,  h o w e v e r , d e p a r ts  
su b s ta n t ia U y  f r o m  o u r  c u r r e n t  p r a c t ic e  
b y  p e r m it t in g  t l ie  F e d e r a l  r^abor

The committee bill also allows for dues 
withholding arrangements for unions 
\idth 10 percent or more membership in. 
bargaining imits where there is no 
Exclusive union.
A M E N D M E N T  OFFERED B Y  M R . VDALL AS A S U B - 

STITU TE FOR T H E . A M E N D M E N T  OFFERED BY* 
M R . CO LLIN S OF TEXAS _

Mr. UDALL, Mr. Chairman, I offer an 
amendment as a substitute for the 
amendment.

The Clerk read as follows:
A m endm ent offered b y  Mr. Udall as a  su b

stitu te  fo r  th e  • am endm ent offered b y  Mr. 
CoLUNis o f  T exas: Strike o u t  title  V II (b e 
g inn ing  on  line 12 o f  page 288 and ending on  
line  12 o f  page 348) and Insert in  lieu  th ereof 
th e  fo llow in g :
TTTLE VII-—FEDERAL SERVICE LABO R- 

MANAGEMENT RELATIONS
. FEDERAL SERVICE LABO R -M A N A C E M ia^T  ~ 

RELATIONS
Sec. 701. So m u ch  o f  subpart P  o f  part H I 

o f  t it le  5, U nited States Code, as precedes 
subchapter I I  o f  chapter 71 th ereof is 
am ended to  read as fo llow s:

"Su bpart P— Labor-M anagem ent and 
Em ployee R elations 

1̂  “ Chapter 71— IiABOR-MANAGBMENT 
^  ' RELATIONS

“ SUBCHAPTER I— GENERAL PROVISIONS 
•‘Sec.
•*7101. F indings and  purpose.
••7102. Em ployees' rights.
•‘7103. D efinitions; application.
•‘7104. Federal L abor R elations A uthority. 
•*7105. Powers and duties o f  the A uthority. • 
**7106. M anagem ent rights.
•‘SUBCHAPTER II— RIGHTS ANO DUTIES 

OB' AGENCIES AND IxABOR, OROANIZA- m O N S.

w hich affect th em  safeguards th e  p u b lic  in 
terest and , con trib u tes  to  th e  effective c o n 
d u ct  o f  p u b lic  business. Such  p ro te ction  fa -  
ciUtates and  encou rages th e  am icable  settle 
m en t o f  d ispu tes betw een  em ployees and 
their em ployers in vo lv in g  con d ition s o f  em 
p loym ent. T herefore, labor organizations and 
collective  bargain ing  In th e  c iv il service are 
in  th e  p u b lic  interest. ,

••(b) I t  is th e  p u rpose o f  th is  chapter to  
prescribe certa in  righ ts an d  ob ligation s o f  
th e  em ployees o f  th e  Federal G overnm ent 
and t o  establish  procedures w h ich  are d e 
signed to  m eet th e  sp ecia l requirem ents and 
needs o f  the F ederal G overnm ent.
“§ 7102. Employees’ rights * ’ ‘

“ E ach em ployee shall have th e  r igh t to  
form , jo in , o r  assist an y  labor organization, 
o r  t o  refra in  from  any su ch  activity , ft-eely 
and w ith ou t fear o f  penalty  or  reprisal, and 
each em ployee shaU b e  p rotected  in  th e  exer-- 
else o f  su ch  righ t. E xcept as otherw ise pro^ 
vided  un der th is  chapter, su ch  r ig h t  includes 
the r igh t— .

“ (1 ) t o  a c t  fo r  a  lab or organization  in  the 
cap acity  o f  a  representative an d  th e  right, 
in  su ch  capacity , t o  present th e  views o f  th e  
labor organ isa tion  t o  heads o f  agencies and 
other officials o f  th e  executive bran ch  o f  the 
G overnm ent, th e  Congress, o r  other appro
p ria te  au th orities, > 

••(2) to  engage in  collective ' bargain ing 
w ith  respect to  con d ition s  o f  em ploym ent 
th rou gh  representatives chosen  b y  em ployees 
un der th is  chapter, and 

•‘ (3 )  tor engage in  oth er  la w fia  activitiea 
fo r  th e  purpose o f  establish ing, m ain ta in in g  
and  im prov in g  con d ition s o f  em ploym ent.
•*§ 7103. D efin ition s; appU cation '
‘ purpose of this chapter—~ T

**(1) •person’ meana an individual, labor 
organization, or agency;

. *exnployjee' meazis an. individual—
(A) employmi in &ix agency; or

o
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tlons Authority to grant excliLslve recogr- 
nition without an election simply on the 
basis of a showing by a labor organiza
tion that it represents a majority of em
ployees in the unit. This could be accom
plished on the basis of a ‘‘card check,” or 
by a petition,

U N F A IR  liABOR PRACTICSS— •^ICKETINO

The amendment includes a prohibition 
against picketing which interferes or 
threatens to interfere with agency opera
tions, which is a continuation of ou; 
current Executive order prohibition.

The committee bill, on the other hand, 
is unclear on the subject of picketing. Its 
provisibns on unfair labor practices, the 
committee bill does not Include picketing 
as an unfair labor practice. I am imcer- 
tain if the exclusion would permit pickets 
in all circumstances, and if so, what 
recourse would an agency have if such 
picketing was not unfair labor practice?

DtTEs w r r a K O L D m G  a n d  o f f i c i a l  t z m b

The amendment allows unions to enter 
into dues withholding agreements with 
agencies, and the service charge for the 
work would be subject to bargaining. 
Under the voluntary dues withholding 
system, allotments are revocable at 
6-month intervals. Both of these pro
visions are identical to our current 
program.

The committee bill, on the other 
hand, departs from our current program 
by requiring an agency to deduct dues 
at the request of an exclusion union. 
Allotments would be irrevocable for 
1 year, and would be made free of charge 
to both the union and the employee.

/•Sec.
“ 7111. Exclusive recogn ition  o f  labor orga

nizations.
•'7112. D eterm ination o f  appropriate u n its 

fo r  labor organization  representa
tion .

“ 7113. N ational consu lta tion  rights.
“ 7114. B epredentation rights and  duties. 
“ 7115. A llotm ents t o  representatives.
“ 7116. U nfair labor practices.
“ 7117. D u ty  to  bargain  in  good  fa ith ; com 

pellin g  need; d u ty  t o  consu lt, 
“ 7118. Prevention o f  u n fa ir  labor practices. 
**7110. N egotiation im passes; Federal Service 

Im passes Panel.
**7120. Standards o f  con d u ct fo r  labor orga

nizations.
*‘s u b c h a p t e r  m —g r ie v a n c e s .

APPEALS, AND REVIEW
*‘Sec.
•'7121. Grievance procedures. ~
**7122. E xceptions t o  arbitral awards.
**7123. Judicial review ; enforcem ent.
*'s u b c h a p t e r  IV— a d m in is t r a t i v e  a n d  

o t h e r  p r o v is io n s
**Sec.
*‘7131. R eporting requirem ents for  standards 

o f  conduct.
“ 7132. Official tim e. .
**7133. Subpenas. ,
“ 7134. C om pilation and  p u blication  o f  data. 
*‘7135. Regulations.
*‘7136. C ontinu ation  o f  existing laws, recog

n itions. agreem ents, and  p roce
dures.

•‘SUBCHAPTER I— GENERAL PROVISIONS 
**5 7101. F indings and purpose

**(a) T he Congress finds that essperience in  
b o th  private and p u b lic  em ploym ent in d i
cates th a t  the sta tu tory  p rotection  o f  the 
r igh t o f  emiployees to  organize, bargain  c<d- 
lectively, and participate th rou gh  labor orga« 
n lzations o f their ow n  choosin g  in  decisions

“ (B ) wboe© em ploym ent In an  agency bas 
ceased because o f  an y  u n fa ir  lalK>r p ractice  
under section  7116 o f  tbJs title  an d  w b o  bas 
n o t  ob ta in ed  any oth er  regular and  su bstan 
tially  equ iva len t em ploym ent, as determ in ed  
under regu lations p r e s ^ b e d  b y  tb e  Federal 
Labor R elations A u th ority ; 
b u t  does n o t  Include—

*‘ (1) a n  aUen or  nO ncltlzen o f  th e  U nited 
States w h o occu p ies  a p osition  outside  the 
U nited  States;

•‘ (11) a  m em ber o f  th e  u n iform ed  services; 
“ ( i l l )  a supervisor or  a  m anagem ent official; 

or
•‘ ( iv ) an  officer or  em ployee in  th e  Foreign 

Service o f  th e  U nited  States em ployed  in  the 
D epartm ent o f  S tate, th e  A gency fo r  In ter
nation a l D evelopm ent, o r  th e  Internationa l 
C om m u n ication  Agencjr;

 ̂ **(3) 'agen cy ' m eans an  E xecutive agency 
(in clu d in g  a  non appropriated  fu n d  Instru
m en ta lity  described  in  section  2105(c) o f  th is  
tit le  an d  th e  V eterans' Canteen Service. V et
erans* A d m in is tra tion ). th e  L ll»u ry  o f  C on 
gress. an d  th e  G overnm ent P rin tin g  Office, 
b u t  d oes n o t  in c lu d e—

**(A) th e  G eneral A ccou n tin g  Office;
'  * '(B ) th e  F ederal B ureau o f  Investigation : 

**(C) th e  C entral In telligence Agency;
**(D) th e  N ational Security  A gency;

. " (E )  the Tennessee V alley  A uthority ;
“ (F ) the Federal L abor R elations A u th or

ity ; o r
“ (G ) th e  Federal Service Im passes P anel: 
“ (4 ) 'la bor organization* m eans an  organ i

za tion  com posed  in  w h ole or in  p a rt  o f  em 
ployees, in  w h ich  em ployees partic ipa te  and 
pay  dues, an d  w h ich  has as a  p u rpose  the 
dealing  w ith  an agen cy  con cern in g  griev - 
ances an d  con d ition s  o f  em ploym ent, bu t 
does n o t  in clu d e—

“ (A ) an organ ization  w hose ba sic  ptupose 
is en tirely  social, fraternal, or lim ited  to  spe- 
cla l interest ob jectiv es  w h ich  are o n ly  in c i
den ta lly  related t o  con d ition s o f  em ploym ent;

O
GO
CO
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“ (B ) on  organiEation w bich , by  its o on -

• Btitutlon« bylaws, tacit agreement am ong its 
iiMmbers, o r  otherwise, denies m ^ b e r s h lp  
be<^\i§e o t  race, ccfLcnr, creed, national 
origin , sex, age, preferential or n o n -p r e fm n - 
t la l civil service status, political affllatlon, 
mariteJ s t a i^ ,  or handicapping condition ; 
or

“ (C) an organization sponsored- by  an 
agency;

“ <5) *dues* means dues, fees, and assess
m ents;

“ (6) ‘Authority* m eans the Federal Labor 
Relations A uthority described in  section 
7104(^) o f  this title ;

“ (7) ‘Pan^* m eans th e  Federal Service 
Impasses Panel described in  section  7119(c) 
o f  th is title;

“ (8 ) ‘collective bargaining agreement* 
m eans an  agreement entered in to  as a result 
o f  collective bargaining p u r s u i t  to  the 
provisions o f  this chapter;
 ̂ “ /© ) ‘grievance* m eans any com plain t— 

“ (A ) by  any em ployee concerning any 
m atter relating to  the em ploym ent o f  the 
em iiloyee;
> **(B) by  an y  labor organization concern

in g  an y m a tt^  relating to  the em ploym ent 
o f  any em ployee; or

“ <C) by  an y  em ployee, labor organization, 
or  agency concerning—  ^

*‘ (1) the effect or interpretation, o r  a 
c laim o f  breach, o f  a collective bargaining 
agreem ent; o r  

*̂ (11) any claim ed violation, m lslnterpre- 
tatlozi, o r  m isapplication o f  an y law. rule, 
o r  zegulation affecting conditions o f 
em ploym ent;

“ (10) ^supervisor* m eans an  individual 
em ployed by  an agency having authority In 
th e  interest o f  the agency t o  hire, direct, 
assign, prom ote, reward, tra n te r , furlough, 
layoff, recall, suspend, discipline, or  rem ove

d iction  o f  th e  Equal EzusHi^ment Oppcnrtu- 
a lty  OcMnmlssloai;

**(B) relating to  political activities p ro - 
liib ited  im der subchapter i n  o f  ehapter 73 
o f  this title;

“ (C ) relating to  the classification o f  any 
p o t i o n ;  o r  

“  (D ) to  th e  extent su ch  m atters are speci
fically  provided for  by Federal statute;

“  (15) ‘professional em ployee’ m eans—
~ “ (A ) a n  em ployee engaged in  the perform 
ance o f  work—

“ (1) requiring know ledge o f  an advanced 
type In a field o f  science or learning c u s 
tom arily €K!quired by  a prblonged course o f 
specialized tn te llectu ^  tnstriictlon  an d  study 
in  an  institu tion  o f  h i^ ie r  learning or a Jios- 
pttal (as distinguished from  Jmowledge 
acquired by a general academ ic education  or 
from  an apprenticeship, or from  training in  
the perform ance o f  routine m ental, m anual, 
m echanical, or  physical €u:tivitles);

“ (li) requiring the consistent exercise o f 
d iscretion and Judgment in  its perform ance;

“ (ill) w h ich is predom inantly Intellectual 
and  varied in  character (as d istinguished 
from  routine m ental, m anual, m echanical, 
or  pfryslcal w o rk ); and

“ (iv) w h ich  is o f  sufeh character th a t the 
ou tp u t produced or the result acocHnpllshed 
by  such  work can n ot be  standardized In rela
tion  to  a given period o f  tim e; or

“ (B ) an  em ployee w ho has com pleted  the 
courses o f  specialized intellectual instruc
tion  and study  descrlljed in  subpargraph (A)
(1) o f  th is paragraph and Is perfrom ing re 
lated work under appropriate d irection  or  
guidance to  qu alify  th e  em ployee as a p ro 
fessional em ployee described in  subpara
graph (A ) o f  this p a r^ ra p h ;

“ <16). ‘exclusve representative* means any 
labor organization w h ich —

“ rX”) is certified as the exclusive repre-

ine&ciency« neg lect o f  duty , o r  m alfeasance 
in  office. T he President sh all deslgna4:e one 
m em ber to  serve as Chairm an o f  the A u
thority.

“ ( c ) ( 1 )  O ne ^ f  the  orig in al m em bers o f  
th e  A uthority  shall be ap p oin ted  fo r  a term  
o f  1 year, on e  fo r  a  term  o f  3 years, U3d 
th e  Chairm an for  a term  o f  6 years. There
after, each m em ber shaU be appointed  for  a 
term  o f  5 years.

“ (2 ) N otw ithstanding paragraph (1 ) o f  
th is subsection , the term  o f  any m em ber 
shall n o t expire be fore  the earlier o f—

“ (A) the date o n  w h ich  th e  m em ber’s 
successor takes office, or 

“ (B ) the last day o f  th e  Congress beg in 
n in g  a fter th e  date on  w h ich  th e  m em ber’s 
term  o f  office w ou ld  (b u t fo r  tiiis subpara
graph) expire.
A n  individual chosen  to  fill a vacancy shall 
be appointed  fo r  the unexpired term  o f the 
m em ber replaced.

“ (d ) A vacancy in  th e  A uthority  shall not 
im pair the righ t o f  th e  tem aln ing m embers 
t o  exercise all o f  the pow ers o f  th e  Au
thority .

“ (e ) The A uthority  shall m ake an  annual 
r ^ p r t  t o  the Plresident fo r  transm ittal to  
th e  Congress w h ich  shall include in form a
t ion  as to  th e  cases it  has heard and  the 
decisions it  has rendered.

( f ) ( 1 )  T h e  G eneral Counsel o f  th e  A u
th ority  shall be  appointed  by  taie President, 
by  and  T^th, the advice an d  con sen t o f  the  
Senate, fo r  a  term  o f  5 y e a n . T he General 
Counsel m ay be rem oved by  th e  President. 

“ (2 ) T he General Counsel m ay—
“ (A ) Investigate alleged violations o f  this 

chapter,
“ (B ) file an d  prosecuto com plants under 

this chapter.
“ (C ) intervene before the Authority In
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em ployees, to  ad ju st tlielr gi'levanoes, or  to 
effectively reooznmend su ch  action, tf the 
exercise o f  the authority  is not m erely rou 
tin e or  clerical In nature b u t requires the 
consistent exercise o f  lnde]^etident ju d g 
m ent, except that, w ith  respect to  any un it 
w h ich  includes flrefighters or nurses, the 
term  ‘supervlor* tncludee on ly  those Indi- 
vidufJs wHo devote a prex>onderance o f  their 
em ploym ent tim e to  exercising su ch  
fm thority;

*^(11) 'm anagem ent official* m eans an in 
dividual em ployed by  an agency in a p osi
t io n  the duties and lesponslb illties o f  w hich 
require or authorize th e  Individual to  
form ulate, determ ine, or influence the p o li- 
clOT o f  the  agency;

“ <12) •collective bargaining* m eans the 
perform ance o f  th e  m utual obligation  o f  th e  
representative o f  an  agency and  the exclusive 
representative o f . em ployees in  an appro
priate u n it in  the agency to  m eet at reason
able tim es and to  confer, consu lt, and bar
gain  In a g ood -fa lth  effort t o  reach agree
m ent w ith  respect to  th e  conditions o f  em 
ploym ent affecting su ch  em ployees and to  ex
ecute, i f  requested by  either party, a writ
ten  docum ent incorporating any collective 
bargaining agreement reached, bu t the o b 
ligation  referred t o  In this paragraph does 
n o t  com pel either party to  agree t o  a p ro 
posal or to  m ake a concession;

**(13) ^confidential employee* means an 
em ployee w ho acts in  a confidential capacity 
w ith  respect to  an individual w ho form u 
lates or affectuates m anagem ent policies in 
th e  -field o f  labor-m anagem ent relations;

**(14) *conditions o f  em ploym ent* m eans 
personnel policies, practices, and m atters, 
.whether established by  rule, regulation* or 
otherwise, affecting working conditions, ex 
cept that such  term  does iM>t include p o li- 
cies, practices, and  mattOTs—

"<A ) relatlBg to  dlscrin^nation in  em ploy
m ent o n  the basis o f  rsee, color, itXtgkm, sex, 
«g e , national origin , o r  handlcapptng o o a - 
d ition , w ith in  an agency su bject to  the ju ris-

setxtative o f  em ployees in  an appropriate 
u n it pursuant to  section  7111 o f this title ; or 

*‘ (B ) was recognized by  an  agency im 
m ediately before the effective date o f  th is  
chapter as the exclusive representative o f  em 
ployees in  an appropriate omit—

**(i) on  the basis o f  an  election , or 
**(il) on  any basis other than an election , 

and continues to  be so recognized in  accord 
ance w ith  the provisions o f  tiiis chapter;

*‘ (17) 'firefighter* m eans any em ployee e n 
gaged In the perform ance o f  vrork. d irw tly  

.con n ected  w ith  the con tro l and extinguish
m ent o f  fires or  the m aintenance and use o f  
firefighting apparatus and equ ipm ent; an d  

^<18) *United States* m eans the 50 States, 
the D istrict of'C oluiiibla , the O om m onwealth 
■of Puerto B ico, Guam , th e  V irgin Islands, 
the Trust Territory oi the  Pacific Islands, 
and any territory or possession o f  the U nited 
States.

**(b) The President m ay issue an order e x 
cluding any agency or subdivision  thereof 
from  coverage under tb is  chapter i f  the 
President determ ines that—

**(1) the agency or subdivision has as a 
prim ary fu n ction  intelligence, coun terin tel
ligence, investigative, or security work, and 

•*<2) the provisions o f  th is chapter cann ot 
be applied to  that agency o r  subdivision in  
a m anner consistent w ith  national security 
requirem ents and consideratiosis.
•*§ 7104. Federal Labor Relations A uthority  

**(a) The Fed^^al Labor R elations A uthor
ity  Is com posed o f  three m embers, n ot  m ore 
than  2 o f  w hom  m ay be adherents o f  the 
sam e politica l party. No m em ber i ^ l l  engage 
in  any other business or em ploym ent or  hold  
another office or p osition  in  « i e  G overnm ent 
o f  the  Uxilted States cocoept as otherwise 
provided by  law.

"'(I)) "Membere o f  the  A uthority shall be  
'appointed  by the I^vsldeht by and with th e  
w tvice and consmt of Vbe Semite, mad may 
Ue xeniDved by the Pr^dldent only upon 
n otice  and hearing and on ly  fo r  m isconduct.

proeeedlngB brought imder section. 711B of 
this title, and

“ (D ) exercise su ch  other powers o f  the 
A uthority  as the A uthority  m ay prescribe- 

“ (3 ) T he General C ounsel shaU have direct 
authority  over, and resi>bnslbillty fo r , all 
em ployees in  the office o f  G eneral Counsel, 
includ ing  em ployees o f  the CJeneral Counsel 
in  the regional offices o f  th e  A uthority.

“ (4) I f  a vacancy occoirs in  th e  office o f  
General Counsel, the President shall larom pt- 
ly  designate an A cting General Counsel and 
shall su bm it a n om ination  fo r  General 
Counsel to  the Senate w ith in  40 days a fter 
th e  vacan cy  occurs, unless the Congress a d 
jou rns sin e .d le  before the expiration  o f  th e  
40-day period. In  w h ich  case th e  Preeident 
shall su bm it th e  n om in ation  to  th e  Senate 
n o t  la t ^  th an  10 days fkfter the Congress 
reconvenes.
•*5 7105. Powers and duties o f  th e  A uthority  

'*(a) U ie  AuthcMlty i^iaJl ppovW e leader- 
Oalp in  establish ing policies an d  guidance 
relatin g  to  m atters under th is chapter, and, 
e x c ^ t  as otherw ise provided, sihall be re
sponsib le fo r  carrying o u t  the purpose o f 
this ch f^ ter.

•*(b) T h e  A uthority  sh£^l adopt an official 
seal w hich shall be  ju d ic ia lly  noticed .

**(c) .The prin cipal <^3oe o f  the A uthority  
filhall be in  or ab ou t the D istrict o f  C olum 
bia, b u t  the A u th ority  m ay m eet an d  ex
ercise any or all o f  its powers a t any tim e 
-or p lace. Except as otherwise expressly p ro 
vided by  law, th e  A uthority  m ay, by  on e  or 
m ore o f  its m em bers or  by  su ch  agents as 
It m ay designate, m ake any appropriate in 
quiry necessary t o  carry o u t  its  duties 
wherever persons su b ject to  th is  chapter 
are l o o t e d .  A ny m em ber w h o participates in  
|he in q u iry  shaH n ot  be  d isqualified  from  

' i a ^  participating tn  a decision  o f  the 
AntiKjrity In an y  case relating t o  the in 
quiry.

•*(d) Traie A uthority  shall ap p oin t an 
Execotiiw  D irector and sw di regional d f r ^ -  
tors, adm inistrative law  ju dges under section
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3106 o f  this title, and other Individuals as 
it m ay from  tim e to  tim e find necessary for 
the proper perform ance o f  its functions.

" ( e ) (1 )  The A uthority m ay delegate to 
any regional director its auttiority under 
this chapter—

“ (A ) to  determ ine whether, a group o f 
employees is an appropriate un it;

*‘ (B ) to  conduct investigations and to  p ro 
vide for  hearings;

**(C) to  determ ine whether a question 
o f  representation exists and to  direct an 
election; and 

“ (D ) to  conduct secret ballot elections and 
certify  the results thereof.

*‘ (2 ) The A uthority m ay delegate t o  any 
adm inistrative law Judge appointed under 
subsection (d ) o f  this section  its authority 
under section 7118 o f  this title  to  determ ine 
whether any i>erson has engaged in  or  Is 
engaging in  an un fair labor practice.

*‘ ( f )  I f  the A uthority delegates any au
thority  to  any regional.d irector or adm inis
trative law Judge to  take any action  pu r
suant to  subsection (e ) o f this section, the 
A uthority  may, upon  application by  any in 
terested person filed w ithin  60 days after 
the date o f  the action, review such action, 
b u t the review shall not, unless specifically 
ordered by  the A uthority, operate as a stay 
o f  the action. The A uthority m ay affirm, 
m odify , or  reverse any action  reviewed u n 
der th is .subsection. I f  the A uthority  does 
n ot undertake to  grant review o f  the ac- 

. t ion  under this subsection w ithin 60 days 
after the later o f—  ^

**(1) the date o f  the action; or 
“ (2) the date o f  the filing o f  any applica

t ion  under this subsection for  review o f  the 
action;
the action shall become the action of the 
Authority at the end of such 60-day period.
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*•(11) any other appropriate source; and 
••(D) to  tsJae whatever actions m ay be  nec

essary to  carry ou t the agency m ission during 
em ergencies.

“ (b ) N othing in this section  shall preclude 
any agency and any labor organization from  
negotiating—

“ (1) at the e lection  o f  the agency, on  the 
numbers, types, and grades o f  em ployees or 
positions assigned to  any organizational su b
division, work project, or tour o f  duty, or on  
the technology, m ethods, and m eans o f  per
form ing  work;

“ g j) procedures w hich m anagem ent offi
cials o f  the agency will observe in  exercis
ing any authority under this section : or 

“ (3 ) appropriate arrangem ents fo r  em 
ployees adversely affected by  the exercise o f  
any authority im der this section by  such 
m anagem ent officials.
“ SUBCHAPTER n — RIGHTS AND DUTIES 

OP AGENCIES AND LABOR ORGANIZA
TIONS

“ § 7111. Exclusive recogn ition  o f  labor or
ganizations 

“ (a ) Exclusive recogn ition  shall be  ac
corded to  a labor organization w hich  has 
been selected by a m ajority  o f  em ployees in  
an appropriate u n it who participate in  an 
election  in  con form ity  w ith  the requirem ents 
o f  t ’ lis chapter.

“ (b ) (1 )  I f  a petition  is filed w ith the 
A uthority—

‘ ‘ (A ) by  any person alleging—
“ (i)  in  the case o f  an appropriate u n it for  

w h ich  there is n o  exclusive representative 
that 30 percent o f  the em ployees in  the ap
propriate u n it  wish t o ^ e  represented fo r  the 
purpose o f  collective bargaining by  an exclu 
sive representative, or

"(11) in the case of an appropriate unit for 
which there is an exclusive representative

com e o f  the election . It shall con d u ct a new 
election  by  secret ba llot  in  accordance w ith 
such  requirem ents as are appropriate on  the 
basis o f  its determ ination, an d  shall certify  
the results thereof.

“ (c ) A  labor organization  w h ich—
“ (1) has been designated by at least 10 

percent o f  the em ployees in  the u n it spe
cified in  any petition  filed pursuant to  su b
section  (b ) o f  th is section ;

“ (2 ) has subm itted  a valid  copy  o f  a 
current or recently  expired collective bar
gaining agreem ent fo r  the u n it; or 

“ (3 ) has subm itted  other evidence that it  
is the exclusive representative o f  the  em 
ployees' Involved;
m ay intervene w ith  respect to  a p etition  filed 
piirsuant to  subsection  (b ) o f  th is section  
and shall be p laced on  the ballot' o f  any 
election  \mder such  subsection  (b ) w ith  re
spect to  the petition .
4 * A uthority  shall determ ine w ho
is eligible to  vote in  any election  under this 
section  and shall establish rules governing 
any such  election , w h ich  shall include rules 
allow ing em ployees eligible t o  vote the o p - 
portim ity  to  choose—

“ (1) from  labor organizations o n  the ba l
lot, that labor organization w h ich  the em 
ployees wish to  have represent them ; or 

“ (2) n ot to  be represented by  a labor or
ganization.
In  any election  in  w h ich  n o  ch oice  on  th e  
ba llot receives a m ajority  o f  the votes cast, 
a runoff election  shall be con d u cted  betw een 
the tw o choices receiving the highest n u m 
ber o f  votes. A  labor organization w hich  re
ceives the m ajority  o f  the votes cast in  an  
election  shall be certified by  the A uthority  
as the exclusive representative.

A uthority  may, on the petition 
of a labor organl25atlon, certify the labor or
ganization as an exclusive representative—



•*(g) In order to carry out Its functions 
under this chapter, the Authority may—

•*(1) hold hearings; and **(2) administer oaths, take the testimony 
or deposition of any person under oath, and 
issue subpenas as provided In section 7238 of 
this title. ,**(h) The Authority shall, by regulatioî  
establish standards which shall be applied 
In determining the amount and circum
stances in which r^onable attorney fees and 
reasonable costs and expenses of litigation 
may be awarded under section 7118(a) (6) (O) 
or 5596(b) (1) (B) of this title in connection 
with any unfair labor practice or any griev
ance processed under a procedure negotiated 
In accordance with this chapter;

**(1) Except as provided in section 518 of 
title 28, relating to litigation before the 
Supreme Court, attorneys designated by the 
Authority may appear for the Authority and 
represent the Authority in any civil action 
brought in connection with any function 
carried out by the Authority pursuant to this 
title or as otherwise authorized by law.
«§ 7106. Management rights

**(a) Subject to subsection (b) of this sec
tion, nothing in this chapter shall aflfect the 
a-u^ority of any management official of any 
agency—“ (1) to detemine the mission, budget, or
ganization, number of employees, and inter
nal security practices of the agency; and 

^(2) in accordance with applicable laws— 
**(A) *to hire, assign, direct, lay off, and 

retain employees in the agency, or to sus
pend, remove, reduce in grade or -pay, or 
taie other disciplinary action ajgainst such 
employees;

**(B) to assign work, to make determina
tions with respect to contracting out, and to 
determine • the personnel by which agency 
operations shall be conducted;

“ (C) with respect to fllling positions, to 
make selections for appointments fr<Mn— 

**(1). among c-properly ranked and certified 
candidates for promotion; or

that 30 percent of the employe^ 
allege that the exclusive representative^ no Tonler the representative of the majority of 
the employees in the unit; or -“ (B) by any person seeking clariflcation of, 
or an amendment to, a certification then in 
effect or a matter relating to representation, 
the Autborlty Bhail Investigate 
and If It has reasonable catise to beUew 
a Question of representation exists, it shall 
provide an opportunity for a hearing (for 
which a transcript shall be r ^son^le notice. Except as provided imder 
subsecUon (e) of this section, if the Authw- 
Ity finds on the record of the hearing that 
a question of representation exists, the Au
thority shall, subject to paragraph <2) «  
this subsection, conduct an election 
question by secret ballot and shall 
the results thereof. An election under this 
subsection shall not be conductedin fmy 
appropriate unit of in any sub^vision 
thereof within which, in the prece^ng 12 
calendar months, a valid election under this 
subsection has been held.

“ (2 ) (A ) I f, after the 60-day period begin 
ning on  the date on  w h ich  the petition  is 
filed pursuant to  paragraph (1) o f  th is su b
section , im resolved issues exist concerning—  

'•(1) the appropriateness o f  the u n it  in  ac
cordance w ith-sectlon  7112 o f  th is title ;

“ (il) the eligibility of one or more ̂ em
ployees to vote in tljie proposed election; or 

“ (lii) other matters determined by the 
Authority to be relevant to the election; 
ttie Authority shall direct an election by se
cret ballot in the unit specified in the peti
tion and announce the results thereof.

“ (B) After condiucting an election under 
subparagraph (A) of this paragraph, the 
Authority shall expedite the resolution of 
any disputed issues described in subpara
graph (A) of this paragw^h. If the Author
ity determines that matters raised by the 
disputed Issues did not affect the outcome of 
the election, the Authority shall certify the 
results of the election. If the Authority de
termines that the matters affected the out-

■ “ (1) if. after Investigation, the A uthority  
determines that the conditions fo r  a 
untranuneled • election under this cannot be estabUshed because the agen^ to -, 
volved has engaged tounfair labor practice described in section 
7116(a) of this title; or '

"(2) if, after investigation, the Authority 
determines that—“ (A) the labor organization represeim a 
majority of employees in an appropriate
unit; , -“ (B) the majority status was achieved 
without the benefit of any unfair labor prac
tice described in section 7116 of this title;

“ (O) no other person has filed a petition 
for recognition under subsection (b) of t ^  
section or a request for intervention undwr 
subsection (c) of this section; and

“ (D) no other question of representation 
exists in the appropriate unit.  ̂ ,

“ (f) Any labor organization described in 
sectl<ii 7103(a) (16UB) (11)^ petition for an election for the determination 
of that lab(W organization as the exclusive 
representative of an appropriate unit.

“ (g) A labor organization seeking exclusive 
recognition shall submit to the Authority 
and the agency Involved a roster of its officers 
and representatives, a copy of Its constitu
tion and bylaws, and a statement of its ob
jectives.

“ (h) Exclusive recognition shall not be 
accorded to a labor organization—

“ (1) if the Authority determines that the 
labor organization is subject to corrupt influ
ences or influences opposed to democratic 
principles;

“ (2) in the case of a petition filed pursu
ant to subsection (b) (1) (A) of this sectio^ 
if there Is not credible evidence that at least 
30 percent of the employees In the unit speci
fied In the petition wish to be represented 
for the purpose of collective bargaining by 
the labor orgwilzatlon seeking exclusive
recognition; __^“ (3) if there IsMiien in effect a lawful writ
ten collective bargaining agreement between
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-  the ^ e n c y  Involved and on  exclusive repre- 

sentatiTe (other th an  tho latrar organlw tlD n 
oeeklng ezdiH lve reoogidtton) covering « i iy  
empHoyees Inducted in  th e  un it specified In 
the petiUoQ, unless—

“ (A ) the collective bargaining agreement 
has been In effect for moiB than  3 years, or 

“ (B ) the petition  few exclusive recognition  
Is filed  n ot m ore than  120 days and n ot less 
th an  €0 days t» fo r e  the expiration date o f 
has been in  effect lo r  m ore than 3 years, or 

**(4) If the Authority has, w ithin  the pre
vious 12 calendar m onths, conducted  a secret 
ballot election for  th e  u n it described In any 
petltl<»i u n der this section and In such  elec
t ion  a  m ajority o f  th e  onployees voting chose 
a labor organization for  certtfication as the 
u n lt^  exclusive representative.

••(I) N othing in  th is  section  shall be con 
strued to  proh ibit the waiving o f  hearings 
by st^ u la tlon  fo r  the purpose o f  a con 
sent election  in  con form ity  w ith  regulations 
and rules or decisions o f  the A uthority.

7112. D eterm ination trf appropriate units 
fo r  labor organization representa
tion

“ (a) (1) The A uthority shall determ ine the 
ai^roprlateness o f  any un it. The A utjiorlty 
shall determ ine In each case whether. In 
order to  ensure en^>loyees the fu llest free
dom  In exercising th e  rights guaranteed 
\mder th is chapter, the appropriate un it 
should  be  established o n  an  agency, plant, 
Installation, fim ctiona l, or o t h ^  basis and 
B h ^  determ ine any im lt  t o  be an appropri
ate u n it on ly  If the determ ination w ill ensure 
a clear and Identifiable com m unity  o f  Inter
est am ong the em ployees In the >unlt and 
w ill prom ote effective dealings w ith, and 
efficiency o f  the operations of, the agency 
Involved.

“ (b) A im lt shall not be determined to be 
appropriate under tbte section solely on the

be  consolidated w ith  or w ithout an  election  
in to  a  single ivrger u n it  I f  th e  Auiaiorlty 
in s id e r s  the larger tm tt t o  be  appropriate. 
T he A uthority shaU certify  the lalx)r organi
zation  as the exclusive representative o f  the 
new  laarger un it.

“ (e ) III the case o f  the reorganljsatlon o f  
one or m ore units fo r  w hich, befbre th e  re - 
dganizatlcm , a labor organization was the 
exclusive representative o f  any such x m lt,’ 
th e  labor organization shall continue t o  be  
the exclusive representative fo r  each su ch  
un it u n til new elections are held  or a period 
o f  46 days has elapsed, whichever first occurs. 
"§ 7113. National consu ltation  rights

‘ (a ) (1) If, in  conn ection  w ith  any agency, 
n o  labor organization has been accorded ex 
clusive recogn ition  on  an agency basis, a 
labor organization w hich Is the exclusive 
representative o f  a substantial num ber o f  
the em ployees o f  the agency, as determ ined 
In accordance w ith criteria prescribed by  the 
Authority, shaU b e  granted national con su l
tation  rights by  the agency. N ational c o n 
su ltation  rights i^ a ll term inate w hen the 
labor organization n o  longer m eets the cri
teria prescribed by the Authority. A ny  issue 
relating to  any labor organization ’s elig ibility  
for, or continuation  o f, national consu lta
tion  rights shall be su b ject to  determ ination 
by the Authority.

“ (t>) (1) Any labor organization having n a 
tional consu ltation rights in  conn ection  w ith 
any agency under subsection (a ) o f  this sec
tion  shall—

(A ) be Inform ed o f  any substantive 
change in  conditions o f  em ploym ent p ro - 
p o ^  b y  the agency, and ^

“ (B ) be  perm itted reasonable tim e to pre
sent Its views and recom m endations regard
ing  the changes.

“ (2) If any views or recommeiidations are 
presented \mder paragraph (1) of this sub
section to an agency by any labor organiza-
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(1> the em ployee reasonably believes that 

« u c a  interview  n » y  resiflt In d tecM toa ry
action against the emî oyee:

^11) the employee reqmsts such represen- 
tatlon .
A ny agency a n d  any excltislTe representative 

“ P P ^P rlate u n it in  th e  -agency, 
t h r o n g  appropriate representatives, shall 
m eet and negotiate In g ood  faliai fo r  the p u r 
pose o f  arrlYli^  a t  a  coUectlvB bargaining 
^ ;w m e n t .  m e  rights o f  an  exclusive repre?

preceding provisions o f  
th is subsection shaU n ot  be con stm ed  to  
preclude an  em ployee from  being represented 

representative, other 
exclusive reineaentatlve, o f  the em - 

to  an y  appeal action 
procedures 

pursuioit to  thls.chapter.

^  negotiations with a 
ing S e ^ ^ t  '  “  ««ectlve  bargato-

be r^jresented at the negotiations 
to repiesentatlv^prepawl
Of conditions

convenient places as ftequently as may be neces- 
'in n eces^  dela^

to thl ^  «gency, to furnish
Ite representative Involved, or

d a t i - ^  b y ^ w .
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basis of tbe extent to wblcb employees In 
tlie proposed unit liave organized, nor slxall 
a unit be determined to be appropriate If It 
Includes—̂

“ (1) except as provided under section 
7136(A) (2) o f  tn is title, any m anagem ent 
official or supervisor, except tbat, w ith  re
spect to  a u n it a  m ajority  o f  w blch  is com 
posed o f  firefighters or nurses, a un it w hich 
includes bath  supervisors and em ployees may 
be considered appropriate;

“ (2) a confidential em ployee;
“ (3 ) an em ployee engaged In personnel 

. work In other than  a purely clerical capacity;
“ (4) an em ployee engaged in  adm inister

ing the provisions o f  this>chapter;
*‘ (6) both  professional em ployees and other 

employees, unless a m ajority  o f  the p rofes- 
Blonal em ployees vote fo r  Inclusion in  the 
unit;

" (6 )  any em ployee engaged In intelllegnce, 
counterintelligence, investigative, or seucrlty 
work w hich directly affects national security; 
or

“ (7) any em ployee prim arily engaged in 
Investigation or  aixdlt fu nction s relating to 
the work o f  individuals em ployed by  an 
Agency whose duties d irectly affect the in 
ternal security o f  the agency b u t on ly  if 
the fu nction s are undertaken to  ensure that 
the duties are discharged honestly and with 
integrity.

“ (c ) Any em ployee w ho is engaged in  ad
m inistering any provision o f  law relating to 
labor-m anagem ent relations m ay n ot be rep
resented by a labor organization—

“ (1) w hich  represents other individuals to 
w hom  such provision applies; or

“ (2) w h ich  is affiliated directly or ind i
rectly w ith an  organization w hich represents 
other individuals to  w hom  such provision 
applies.

“ (d ) T w o or m ore units w hich are in  an 
agency and for  w hich a labor organization 
Is the exclusive r^>resentatlve may, u pon  
petition  by the agency or labor organization.

tion—
" (A )  the agency shall consider the views 

or recom m endations before taking final ac
tion  on  any m atter w ith respect to  w h ich  th e  
views or recom m endations are presented; 
and

“ (B ) the agency shall provide the labor 
organization a w ritten statem ent o f  the rea
sons for  taking the final action.

“ (c )  N othing in  this section  shall be con 
strued to  lim it the right o f  any agency or 
exclusive representative to  engage in  co llec
tive bargaining.
“ § 7114. R epresentation rights and duties 

“ (a ) (1 )  A labor organization w hich  has 
been accorded exclusive recogn ition  is the 
exclusive representative o f  the em ployees in  
the u n it  it  represents and is entitled  to  act 
for, and negotiate collective bargaining 
agreements covering, all em ployees in  the 
un it. An exclusive representative is respon
sible for  representing the interests o f  a ll em 
ployees in  the u n it it  represents w ithout dis
crim ination and w ithout regard to  labor or
ganization m em bership.

“ (2) Before any representative o f  an 
agency com m ences any investigatory inter
view o f  ah em ployee in  a im lt concerning 
m isconduct w hich cou ld  reasonably lead to  
suspension, reduction  in  grade or pay, or  re 
m oval, the em ployee shall be  inform ed o f  
that em ployee’s righ t under paragraph (3)
(B ) o f  tills subsection to  be represented by 
an exclusive representative.

“ (3) An exclusive representative o f an ap
propriate u n it in  an. agency shall be given 
the opportunity to  be  represented at—

“ (A ) any form al discussion between one 
or m ore representatives o f the agency and 
one or m ore em ployees in  the u n it-or  their 
representatives concerning any grievance or 
any personnel policy  or practice or other 
general cond ition  o f  em ploym ent; or

“ (B ) any. investigatory Interview o f  an 
em ployee in  the im it by  a representative 
o f  the agency if—

and
‘"(C) w h ich  does n o t  constitu te  guidance, 

advice, counsel, or tra in ing provided for 
m anagem ent officials or supervisors, relating 
to  collective bargaining; and

“ (6 ) i f  agreem ent is reached, to  execute 
on  the request o f  any party t o  the negotia 
tion  a w ritten docu m en t em bodyin g the 
agreed terms, and  to  take su ch  steps as are 
necessary to  Im plem ent such  agreem ent.
“ § 7115. A llotm ents to  representatives 

“ (a ) I f  an agency has received from  an 
em ployee in  an  appropriate u n it  a '^ t t e n  
assignm ent w hich auU iorlzes th e  agency to  
dedu ct from  the pay o f  th e  em ployee 
am oim ts fo r  the paym ent o f  regular and 
period ic dues o f  th e  exclusive representative 
o f  the im lt, the agency shall h on or the as
signm ent and  m ake an  apprc^riate a llo t
m ent pursuant to  the assignm ent. A ny such  
allotm ent shall be m ade at n o  cost to  the 
exclusive representative or  the em ployee. Ex
cep t as provided im der su bsection  (b ) o f  this 
section , any such  assignm ent m ay n o t  be 
revoked fo r  a period o f  1 year.

“ (b ) An allotm ent under su bsection  (a) 
o f  th is section  fo r  the d edu ction  o f  dues 
w ith  respect to  any em ployee shall term inate 
w hen— .

“ (1) the agreem ent betw een th e  agency 
and  th e  exclusive representative involved 
ceases to  be applicable to  the em ployee; or 

“ (2 ) the em ployee is suspended or  expelled 
from  m em bership in  the exclusive represent
ative.

“ ( c ) ( 1 )  S u b ject to  paragraph (2 ) o f  this 
subsection , if a p etition  has been filed  witl^ 
the A uthority  by  a labor organization  alleg
ing ttia t 'lO  percent o f  the em ployees in  an 
appropriate u n it in  an agency have m em ber
ship in  the labor organization, the A uthority  
shall investigate th e  p etition  to  determ ine 
its  validity. U pon certification  -by the A u 
th ority  o f  the valid ity  o f  th e  petition , the 
agency shall h a re  a d u ty  t o  negotiate w ith  
the labor o igan iza tion  so le ly  con cern in g  the



deductfoxx o f  dues o f  th e  labor wgpaidssB̂ oxt 
Tram l^ e  pay o f  the m em bers o f  tbe labor 
organization w ho are em ployees la  the im lt 
and w ho m ake a voluntary aUofm ent for  
such purpose.

**(2) (A ) T he provisions o f  p aragraph (1 ) 
o f  th is subsection shall n ot apply in  th e  case 
o f  any appropriate u n it for  w hich tiiere is 
an exclusive representative.

“ (B ) Any agreement under p aragn ^ h  (1 ) 
o f  th is subsection between a labor o r g a n l^ - 
tion  and an agency w ith respect to  an appro
priate u n it shall be nu ll and void  u pon  th e  
certification o f  an exclusive representative 
o f  the un it.
**§ 7116. ITnfair labor practices

(a> For the purpose o f  this chapter. It  shall 
be  an  im fair labor practice for  an agezkcy—  

**(1) t o  interfere w i^ ,  restrain* or coerce 
any em ployee in  the exercise by the em ployee 
o f  any right \mder this chapter;

**(2) t o  encourage or discourage m e m b ^ - 
ship in  any labor organization by  discrim i
nation  In  conn ection  w ith hiring, tenure, 
prom otion , or other condition s o f  em ploy
m ent;

**(3) t o  sgonscft, control, or otherwise as
sist any labor organizatlcai. other than t o  
furn ish , u p on  request, custom ary and rou 
tin e  services and facilities i f  the services and 
facilities are also furnished on an in4 >artial 
basis to  other labor organizations having 
equivalent status;

*'(4) t o  d iscip line or discrim inate against 
an  ^ np loyee because the em ployee has filed 
a  com plaint, affidavit, or petition , or  has 
given any inform ation  or testim ony xmder 
th is chapter;

“ (5 ) to  refuse to  consult, confer, or  nego
tia te  in  good  fa ith  w ith a labor organlza- 
jbion as required by this chi^>ter;

"(6> to fall or refuse to cooperate In im
passe proeedizres and impasse decisions as re-
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“ C®> t o  Otherwise fa fl o r  refuse to  com 

ply  w ith  any provision o f  th is chapter. 
N othing In paragraph (7 ) shall result in  
any in form ational plcketixig w h ich  does n ot 
interfere w ith  an  agency's operations being 
considered as a n  un fair labor practice.

**(c) For the piirpose o f  this ch£^)tw It 
shall be  an un fair labor practice for  an 
exclusive rep res^ ta tlv e  to  deny m em ber
ship to  any em ployee in  the appropriate 
im lt  represented by  such exclusive repre
sentative except fo r  fa ilure—

(1) to  m eet reasonable occupational 
standards un iform ly  required for  adm ission, 
or

(2) to  tender dues u n iform ly  required as 
a cond ition  o f  acquiring and retaining 
m embership.
T his subsection does n ot preclude any labor 
organization from  enforcing discip line in  
accordance with procedures under its  con 
stitu tion  or  bylaws to  the extent consistent 
w ith  the provisions o f  this chapter.

" (d )  Issues w hich  m ay properly be  raised 
under—

*•(1) an appeals procedure prescribed by 
or  pursuant to  law; or

“ (2) an y  ^ e v a n c e  procedure negotiated 
pursuant t o  sectlcm 7121 o f  this title ; 
m ay, at the election  o f  the aggrieved party, 
be  raised either—

(A) under su ch  appeals procediire or  such 
grievance procedure, as appropriate; or

(B ) i f  applicable, under the procedure toe 
resolving com plaints o f  un fair labor prac
tices under section  7118 o f  th is title.
An election imder the preceding sentence 
shall be made at such time and in such 
manner as the Authority shaU prescribe. 
Any decision under subparagraph (B ) of 
this subsection on any such issue shall not 
be coxistrued to be a determination of an 
imfair labor practice imder tills chapter or

division, as the case m ay be, w h ich  Issued 
the rule or regulation  in form s the AuthcMlty 
in  w ritin g th at a com pelling  need fo r  the 
rule o r  regulation does n o t  exist; o r  

**(B) the Atrthorlty determ ines, a fter a 
hearing under th is  subsection , th a t a  com 
pelling need fo r  the rule or  regulation  does 
n o t  exist.

**(3) A ny hearing under th is  su bsection  
shall be  expedited to  th e  extent practicable 
an d  shall n o t  Include th e  G eneral Cotm sel 
as a party.

" (4 )  th e  agency, o r  prim ary national su b 
division, as th e  case m ay be, w h ich  Issued 
th e  rule or  regulation shall be  a necessary 
party a t any hearing im der th is subsection .

**(c) (1 ) Elxcept In any case to  w h ich  su b
section  (b )  o f  th is section  applies, i f  an 
agency involved in  collective bargaining 
w ith  an exclusive r^ resen ta tiv e  alleges that 
the d u ty  to  bargain in  good' fa ith  does n o t  
extend to  any m atter, the  exclusive r ^ r e -  
sentative m ay ^ p e a l  the allegation to  th e  
A uthority  In accordance w ith  the provisions 
o f  th is subsection .

“ (2 ) T he exclusive representative may, on  
or before th e  15th day after the date on  
w h ich  the agency first m akes th e  allegation 
referred to  in  paragraph (1 ) o f  ttiis subsec
tion , institu te  an  appeal under th is  subsec
tion  b y—  ^ 

“ (A ) filing a  p etition  w ith  th e  A uthority; 
and

“ (B ) fu rn ish in g  a  copy  o f  th e  petition  to  
th e  head o f  th e  agency.

**(3) On or before IStii day after th e  
date o f  the receipt by  the head o f  ttie agency 
o f  th e  copy  o f  th e  petttion  under para
graph (2> (B ) o f  th is  subsection , th e  agency 
shall—

**(A) file with the Author!^ a statement-^ 
•''(I) withdrawing the allegation; or 
“ (11) setting fortli in fu ltlts reasozis supporting tlie allegation; and
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qulred by tbla cbapter;
- ( 7 )  to  prescribe any rule or regulatton 

w hich restricts the scope o f  collective bar
gaining perm itted by this chapter or which 
Is in  conflict with any applicable collective 
bargaining agreem ent; or 

•^(8} to  otherwise fa il or refuse t o  com ply 
w ith  any provision o f  this chapter.

**(b) For the purpose o f  this chi4[>ter, it  
shall be an un fair labor practice fo r  a labor 
organization—

‘*(1) to  Interfere with, restrain, or coerce 
any em ployee in  the exercise by  the ^ttployee 
o f  any right under this chapter;

**(2) t o  cause or attem pt to  csMse an 
agency to  discrim inate against any em ployee 
In the exercise by the em ployee o f  any righ t 
under this chapter;

**(3) to  coerce, discipline, fine, or attem pt 
to  coerce a m em ber o f the labor organization 
as punishm ent, reprisal, or for  th e  purpose o f 
hindering or in^>eding the m em ber’s work 
perform ance or p rod u ct lv i^  as an em ployee 
or the discharge o f  the m em ber’s duties as an 
em ployee:

" (4 )  to  d iscrim inate against an em ployee 
w ith  regard to  the term s or conditions of 
m em bership in  the labor organization on  the 
basis o f  race, color, creed, national origin, 
sex, age, preferential or nonpreferentlal dvU  
service ^ t u a »  political affiliation, m arital 
status, orliazidteapping cond ition ;

" (6 )  to  refuse to  consult, confer, o r  nego
tia te  In  good fa ith  w ith  an agency as re
quired by  th is  e h ^ te r ;

**(6) to  fa il or refuse to  cooperate in  tm - 
pastSA procedures and in^^asse decisions as re
qu ired  by  th is  c h ^ te r ;

**(7> (A ) t o  call, or participate in, a  strike, 
w ork stoppage* or  slowitown, or  pl(dcetlng o f  
an  agency in  a  labor-m anagem ent dispute If 
su ch  p icketing Interferes w ith an agencTs 
operatiotns^ or

"(B >  t o  con d on e any acUvity dcscrtbed In 
s u b p a r a g r ^  (A ) o f  th is jmngnptk by  laU - 
Ing to  take action  to  p ieva st  or  s top  sQeH 
activity; or

a precedent fo r  aoy sucli determ ination. 
"7117. D uty to  bargain in  good fa ith ; com 

pelling need; duty  to  consu lt 
" ( a ) ( 1 )  S u b ject to  paragraph (2) o f  this 

subsection, the d u ty  t o  bargain in  good  fa ith  
shall, to  the extent n ot inconsistent w ith  
any Federal law or any Q ovem m en t-w ide rule 
or reerulation, extend t o  m atters w h ich  are 
th e  su b ject o f  any m le  or regulation on ly  
i f  th e  rule or regulation Is n o t  a G overnm ent- 
wide rule or regulation.

“ (2 ) The duty  t o  bargain In good fa ith  
shall, to  the . exten t n ot inconsistent w ith  
Federal law or any G overnm ent-w ide rule or 
regulation, extend to  m atters w hich are the 
su b ject o f  any agency rule or regulation re
ferred to  in  paragraph ( 3 ) . o f  th is subsec
tion  on ly  i f  the A uthority  has determ ined 
under subsection (b ) o f  th is section that n o 
com pelling need  (as determ ined under regu
lations prescribed by the A uthority) exists 
fo r  the rule or regulation.

‘*(3) Paragraph (2) o f  th is subsection ap
plies to  any rule or regulation Issued by any ' 
agency or issued by  any prim ary national 
subdivision o f  such agency, unless an exclu 
sive represental^ve repr^ en ts  an appropriate 
un it includ ing  n ot less than a m ajority  o f  
the em ployees in  the issuing agency or p ri
m ary national subdlvisfon, as the case m ay 
be, to w hom  the m le  or regulation Is ap- 
I^lcable.

• '(b) (1 ) In  an y  case o f  collective bargain
ings In w hich an excltisive representative al
leges that n o  com pelling need exists fo r  any 
rule o r  regulation referred- to  In subsection  
(a ) (3) o f  th is section w hich is then in  e f
fe c t  an d  w hich g g fc m s  any m atter at Issue 
in  su ch  collective bargaining, the Authority 
shall d eten n loe  xmOer paragraph (2 ) at ttils 
subsection,. In accordance w ith  regulatkm s 
pxesczlbed th e  Antiiortty, w hether such  a

rifif rf
-< 2 ) F or Oie purpose o f  th is  section , a 

c©ii5 >elllng need shall be  determ ined n o t  to  
exists fo r  any nO e o r  v e g i^ t lo n  cmly If-— 

“ (A ) the agency, or prim ary national su b -

**(B) fxim lsh a  copy  o f  su ch  statem ent t«  
the exclusive representative.

“ (4 ) On or before th e  15th day after the 
date o f  the receipt by  th e  exclusive repre
sentative o f  a copy  o f  a statem ent under 
paragraph (3) (B ) o f  this subsection , the 
exclusive representative shaH file w ith  th e  
A uthority  Its response to  the statem ent.

“ (5 )' T h e A uthority  shall eroed lte  p ro 
ceedings under this subsection to  th e  extent 
practicable and shall Issue t o  the exclusive 
representative and t o  th e  agency a w ritten 
decision on  the allegation and  specific rea
sons therefor at the earliest practlcaM e date.

“ (d ) (1 ) a labor organization w h ich  is the 
exclusive representative o f  a substantial 
num ber o f  employees^ determ ined in  accord 
an ce w ith  criteria prescribed by  th e  A u
thority, shall b e  granted consu ltation  rights 
by  any a g ^ icy  w ith  respect t o  any G ovem - 
m ent-w lde rule or  regulalton issued by the 
agency M eetin g  any substantive change in 
any condlticm  o f  em ploym ent. S uch con su l- 
tati<m rights shall term inate w hen the labor 
organization n o  longer m eets th e  criteria  
prescribed by  th e  A uthority. Any Issue re
lating t o  a labor organization 's eliglU IIty 
fo r , cm: con tin u a tion  o f, su ch  consultatlcm  
righ'':s shall be su b ject t o  determ in ation  by  
th e  A uthority.

**(2) A  labor organlza.tlon ha v in g  consnZ- 
ta tion  rights xmder paragrBph (ly of th is 
su bsection  shall—

**(A> b e  in form ed  o f  any substantive 
change in  con d ition s o f  em p loy m a it pro
posed by th e  agency, an d  

“ (B ) sh all b e  perm itted  reasonable tim e 
to  present its  views and  recom m endations 
regarding th e  changes.

“ (3 ) I f  an y view s o r  recom m endations 
are presented tm der paragraph (2 ) o f  th is  
snbsection  to  an agen cy  b y  an y  lab or orga- 
nlzatUm—

" (A )  th e  agency shall consider views 
JOT recom m endatldns be fore  UiktDig final ac
t ion  on  any m atter w ith  respect t o  w h ich
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the vlewsL or recommendations are pre
sented; and 

**(B) the agency shall provide the labor 
organization a written statement of the rea
sons for taking the final ac^on.'
“7118. Prevention of imfair labor practices 

*‘ (a) (1) If an agency or labor organization 
is charged by any person with having en
gaged in or engaging in an unfair labor 
practice, the General Counsel shall investi
gate the charge and may issue and cause to 
be served upon the agency or labor organi
sation a complaint. ^  any case in which the 
General Counsel does not issue a complaint 
because the charge fails to state an unfair 
labor practice, the General Counsel shall pro
vide the person making the chcurge a written 
statement of the reasons for not Issuing a 
complaint..

•*(2) Any complaint under paragraph (1) 
of this subsection shall contain a notice— 

**(A) of the charge;
*‘ (B) that a hearing will be held before 

the Authority (or any member thereof or 
before an individual employed by the Au
thority and designated for such purpose); 
and

“ (C) of the time and place fixed for the 
hearing.

“ (3) The labor o^nization or agency in
volved shall have the right to file an answer 
to the original and any amended complaint 
and to appear in person or otherwise and 
give testimony at the time and place fixed in 
Jihe complaint for the hearing.

“ (4) (A) Except as provided in subpara
graph (B) of this paragraph, no complaint 
shall be issued based on any alleged unfair 
labor practice which occurred more than 6 
months before the filing of the charge with 
the Authority.

“ (B) If the General Counsel determines 
that the person filing any charge was pre
vented from filing tlie charge during the 6-

cause to be served on the agency or labor 
organization an order—

“ (A) to cease and desist from, any such 
.unfair labor practice in which the agency 
or labor organization is engaged;

“ (B) directing that a coUeotive bargaining 
agreement be amended and that the amend
ments be given retroactive effect;

“ ("J) requiring an award of reasonable 
attorney fees;

“ (D) requiring reinstatement of an em
ployee with backpay in accordance with sec
tion 5596 of this title; or

“ (E) including any combination of the ac
tions described in subparagraphs (A) 
through (D) of this paragraph or such other 
action as will carry out the purpose of this 
chapter.
If any such order requires reinstatement of 
an employee with backpay, backpay may be 
required of the agency (as provided in sec
tion 5596 of this title) or of the labor or
ganization, as the case may be, which is 
found to have engaged in the unfair labor 
practice involved.

*'(7) If the individual or individuals con
ducting the hearing determine that the pre
ponderance of the evidence received falls 
to demonstrate that the s^ency or labor or
ganization named in the complaint has en
gaged in or is engaging in an unfair labor 
practice, the individual or individuals sihall 
state in writing their findings of fact and 
shall issue an ord^ dismissing the com
plaint.

“ (b) In connection with any matter before 
the Authority in any proceeding under this 
section, the Authority may request from the 
Director o f the Office o f Personnel Manage
ment an opinion concerning the proper inter
pretation of rules, regulations, or other policy 
directives issued* by the .Office o f Personnel 
Management. Any interpretation under the 
preceding sentence shcOl be advisory in na-

tenn of the member replaced. Any member 
of the Panel may be removed by the Presi
dent. ..

“ (4) The Panel may appoint an Executive 
Director and any .other individuals it may 
from time to time find necessary for the 
proper performance of its duties. Each mem-, 
her of the Panel who is not an employee (as 
defined in section 2105 of this title) is en
titled to pay at a rate equal to the daily 
equivalent of the maximum annual rate of 
basic pay then currently paid under the 
General Schedule for each day he Is engaged 
in the performance of official business of the 
Panel, ihciiuding travel time, and is entitled 
to travel expenses as provided under section 
5703 of this title.

“ (5) (A) The Panel or its designee shall 
promptly investigate any impasses presented 
to it under subsection (b) of this section. 
The Panel shall consider the ‘ impasse and 
shall either—

“ (i) recommend to the parties procedures 
for the resolution of the Impasse; or 

“ (11) assist the parties in resolving through 
whatever methods and procedures, including 
factfinding and recommendations, it may 
consider appropriate to accomplish the pur
pose of this section.

“ (B) If the parties do not arrive at a set
tlement after ctssistance by the Panel under 
subparagraph (A) of this paragraph, the 
Panel may—

“ (i) hold hearings;
“ (11) administer oaths, take the testimony 

or deposition of any person imder oath, and 
issue subpenas as provided in section 7133 
of this title; and 

“ (ill) take whatever action is necessary 
and not inconsistent with this chapter to resolve the impasse.

“ (C) Notice of any final action of the 
Panel under this section shall be promptly 
served upon the parties, and the action shall

o
to



month period referred to In subparagrapli
(A) o f this paragraph by reason of—

“ (i) any failure of the agency^or labor 
orgaziizatlon against which the charge is 
nlade to perform a duty owed to the person, 
or

“ (11) any concealment which i>revented 
discovery of the alleged unfair labor prac
tice during the 6-month period, 
the General Counsel may Issue a complaint 
based on the charge If the charge was filed 
during the 6-month period beginning on 
the day of the discovery by the person of 
the alleged unfair labor practice.

“ (6) The Authority (or any member 
thereof or any Individual employed by the 
Authority and designated for such purpose) 
sh411 conduct a hearing on the complaint 
not earlier than 5 days after the date on 
which the complaint Is served. In the dis
cretion of the individual or individuals con
ducting the hearing, any person Involved 
IT ay be allowed to intervene in the hearing 
and to present testimony. Any such hearing 
shall, to the extent practicable, be conducted 
in a<?cordance with the provisions of sub- 
chapter II of chapter 5 of this title, except 
that the parties shall not be bound by rules 
of evidence, whether statutory, common law, 
or adopted by a court. A transcript shall be 
kept of the hearing. After such a hearing the 
Authority, in its discretion, may upon notice 
receive further evidence on hear argument.

“ (6) If the Authority (or any member 
thereof or any individual employed by the 
Authority and designated for such purpose) 
determines after any hearing on a complaint 
under paragraph (5) of this subsection that 
the preponderance of the evidence received 
demonstrates that the agency or labor orga
nization named in the complaint has en
gaged in or is engaging in an unfair labor 
practice, then the individual or Individuals 
conducting the hearing shall state in writ
ing their findings of fact and shall issue and

ture and'^shall not be binding on the Author
ity.
“ § 7119. NegotlatU)n impasses; Federal Serv

ice Impasses Panel 
**(a) The Federal Mediation and Concili

ation Service shall provide services and as
sistance to agencies and exclusive repre
sentatives in the resolution of negotiation 
impasses. The Service shall determine xmder 
what circumstances and in what manner it 
shall provide services and assistance.

“ (b) If voluntary arrangements, including 
the services of the Federal Mediation and 
Conciliation Service or any other third- 
party mediation, fall to resolve a negotiation 
Impasse—

“ (1) either party may request the Federal 
Service Impasses Panel to consider the mat
ter, or

“ (2) the parties may agree to adopt a pro
cedure for binding arbitration of the nego
tiation impasse, but only if the procedtire 
is approved by the Panel.

“ (c)(1) The Federal Service Impasses 
Panel is an entity within the Authority, the 
function of which is to provide assistance 
in resolving negotiation impasses between 
agencies and exclusive representatives.

“ (2) The Panel shall be composed of a 
Chairman and at least six other members, 
who shall be appointed by the President, 
solely on the basis of fitness to perform the 
duties and fimctions Involved, from among 
individuals who are familiar with Govern
ment operations and knowledgeable in iabor- 
management relations.

“ (3) Of the original members of the Panel, 
2 members shall be appointed for a term of
1 year, 2 members shall be appointed for a 
term of 3 years, and the Chairman and the 
remaining members shall be appointed for 
a term of 5 years. Thereafter each member 
shall be appointed for a term of 5 years, ex
cept that an individual chosen to fill a va
cancy sh^l be appointed for the unexpired

be binding on such parties during the term 
o f the agreement, unless the parties a^ree 
otherwise.
“ § 7120. Standards of conduct for labor or

ganizations 
“ (a) A labor organization representing or 

seeking to represent employees pursuant to 
this chapter shall adopt, maintain, and en
force governing requirements containing ex
plicit and detailed provisions to which it 
shaU, subscribe, which Include provisions 
for-—'

“ (1) the maintenance of democratic pro
cedures and practices, including—

“ (A) provisions for periodic elections to be 
conducted subject to recognized safeguards, 
and

“ (B) provisions defining and securing the 
right of individual members to—

“ (1) participate in the aflfairs of the labor 
organization,

“ (ii) fair and equal treatment imder the 
governii^ rules of the organization, and 

“ (ill) fair process in disciplinary proceed
ings,

“ (2) the prohibition of business or finan
cial interests on the part of labor organiza
tion officers and agents which conflict with 
their duty to the organization and its mem
bers; and

“ (3) the maintenance of fiscal integrity in 
the conduct of the affairs of the labor orga
nization, including provisions for accounting 
anC financial controls and regular financial 
reports or summaries to be made available to 
its members.

“ (b) ilils chapter does not authorize par
ticipation in the management of a labor or
ganization or acting as a representative of 
a labor organization by a management offi
cial or a supervisor, except as specifically 
provided in this chapter, or by an employee 
If the participation or activity would result 
in a conflict or apparent conflict of interest 
or would otherwise be incompatible with law 
or with the official duties of the employee.

O
GO
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“SUB(»APrEB m—GRIEVANCES 

**§ 7121. Grtevaace procednres 
"(a) Any collective bargaining agreement 

shall provide procedures for the settlement of 
grievances. Including questions of arbltraWl- 
Ity. Any employee who has a grievance and 
who is covered by a collective bargaining 
agreement may elect to have the grievance 
processed under a procedure negotiated in 
accordance with this chapter.

“ (b) Any negotiated grievance procedure 
referred to in subsection (a) of this section 
shall—

“ (1 > be fair and simple,
*‘ (2) ^ v ld e  for expedmous processing, 

and
“ (3) incluv^ procedures that—
“ (A> assure an exclusive representative 

the right, in its own behalf or on behalf of 
any employee in the xmlt represented by 
the exclusive representative, to present and 
process grievances;

*‘ (B> assure such an employee the right to 
present a grievance on the employee’s own 
behalf, and assure ttie exclusive representa  ̂
tive the right to be present during the griev
ance proceeding; and 

“ (C) provide ^ t  any grievance not sat- 
IsfactorUy settled under the negotiated griev
ance procedure shall be subject to binding 
arbitratioB which n.ay be invoked by either 
the exclusive reiHresentatlve or the agency.

**(c) Any party to a collective bargaining 
agreement aggrieved by the failure, neglect  ̂
or refusal of the other party to proceed to 
arbitration pursuant to the negotiated 
grievance procedure provided in the agree
ment may file a petition In the i^>proprlate 
United States dlsMct court requesting an 
ord^ directing that arbitration proceed pur
suant to the procedures provided therefor 
in the agreement. Tbe court shall hear the 
matter without jury, eyqpeOite the hearing 
to tbe maximum extent pracUcable.

m ^e such reoommendations concerning the 
award as it considers necessary, consistent 
with applicable larwŝ  rules, or regulations.

*‘ (b) If no exception to an arbitrator’s 
award is filed und£x subsection (a) of this 
section during the GO-day period beginning 
on the date of such award, the w ard shall 
be final and binding. An agency shall take 
the actions required b ' an arbitrator’s final 
award. The award may include the payment 
of backpay (as provided in section 5596 of 
this title).
“§ 7123. Judidkai review; enforcement 

"(a) Any person aggrieved by a final order 
of the Authority under—

‘’ (1) secticm 7118 of this title (involving 
an unfair labor practice);

*‘ (2> section 7122 of this title (inv<Aying 
an award by an arbitrator); or

"(3) section 7112 of this title (Involving 
an appropriate unit determination), 
may, durinĝ  the 60-day period beginning on 
the date on which the order, was Issued, in
stitute an action for Judfclal review of the 
Authority’s order In the United States court 
of appeals in the circuit In which the person 
resides or transacts business or in the United 
States Court of Appeals for the District of 
Columbia.

"(b) *The Authority may petition any ap
propriate United States court of appeals for 
the enforcement of any order of the Au
thority and for appropriate temporary relief 
or restraining ortfer.

"(c) Upon the fllfng of a petition under 
subsection (a> of this section for Judicial 
review or undfer subsection (b) of this sec
tion for enforcement, the Authority shall file 
in the court the recorrf In the proceedings, as 
provided in section 2112 of ktle 28. Upon the 
filing of the i>etltlon, the court shall cause 
notice thereof to be served to the parties 
Involved, and thereupon shall bave Jurisdic
tion of the proceedlxifir and of tbe question

review by the Supreme Court of the United 
States upon writ of certiorari or certification 
as provided In section 1254 of title 28.

“ (d> The Authority may, upon issxiance of a 
complaint as provided in section 7118 of this 
title charging that any person has engaged 
in or is engaging In an imfair labor practice, 
petition any United States district court 
within any district in which the luif air labor 
practice in question is alleged to have oc
curred or in which such person resides or 
transacts business for appropriate temporary 
relief or restraining order. Upon the filing of 
the petition, the court shall cause notice 
thereof to be served upon the person, and 
thereupon shall have Jurisdiction to grant 
any temporary relief (Including a temporary 
restraining order) It considers Jiist and 
proper.
“SDBCHAPTER IV—ADMINISTEATIVE AND 

OTHER PEtOVBSIONS 
“§ 7131. BeportlDg reqitlrements for stand

ards of conduct 
‘*The provisions subchapter IH of 

chapter II of title 29 ^all be ^ipllcable 
to labor organlzatlmis which have been or 
are seeking to be c«rtified as exclusive 
representatives under mis chapter, and 
to the organlzatkms' officers, agents, shop 
stewards, other rcpresentstlvcs, and mem
bers to the extent to which the provisions 
would be appUctribile if the agency were an 
employer under section 402 of title 29. In 
addition to the authority conferred on Mm 
under section 438 of title 29, the Secretary of 
Labor shaU prescribe regulations, with the 
written concurrence of the Authority, pro
viding for simplified reports for any such 
labor organizartdon. The Secretary of Labor 
may revoke the jirovlslon for simplified re
ports of any such labor orgazilzatlon If the 
Secretary determines, after any Investiga
tion the Secrotory considers proper and after

O



Issue any order tt determines appropriate.
“ (d) The preceding subsections of tfcils 

section shall not apply with respect to any 
grievaiM» concerning—

**(1) any claimed violation of snbc^apter ni of chapter 73 of this title (relating to 
prohibited political activities);

**(2) ret&ement, life Infftirance, or health 
Insunince;

**(3> a STBspensIon or removal under sec
tion 7532 of this title;

-(4> any examlnatfon, certification, or 
appointment; or

**(5) the classification of any posltlan 
yhli^ dom not result In the reduction In 
grade or pay of an employee.

“ (e) The processing of a grievance under 
a procediE re negotla^ under this chapter 
Bhall not limit the right of an aggrieved 
employee to request the Equal Employment 
Oppor^nlty Commission to review a final 
decision under the procedure—

“ (I) pursuant to section 3 of Reorganiza
tion Plan Numbered 1 of 1978; or

“ (2) where applicable, in such manner as 
Bliall otherwise be prescribed by regulation 
by the Equal Employment Opportunity 
Commission.
**§ 7122. Exceptions to arbitral awards 

“ (a) Either party to arbitration imder 
this eihapt^ may file with the Authority an 
exception to any arbitrator’s award pursuant 
to the arbitration. If upon review the Au
thority finds that the award Is deficient 
because—

“ (1> it is contrary to any law, rule, or 
regulation:

“ (2) it was obtained by ccHrruptlon, fraud, 
or misconduct;

“ (3) tbe arbitrator exercised partiality In 
making the award; or

“ (4) the arWtrator exceeded powers 
granted to the arbiti^tor; 
the Authority may take such action and

determined therein and may grant any tem
porary relief (including a temporary restrain
ing order) ft considers Just andjproper, and 
may msttie and enter a decree affirming and 
enfcBrdng, nwdft^rtog and enforcing as so 
modified, fflr setting aside in iK ôIe or In part 
the order of tli© Auttiortty. The filing of a 
petition under subsection (a) or (b) of this 
sectiOTi Shan not operate as a stay of thft 
AirthorltyTs c»der imlesB tlie court e^cffically 
orders the stay. Review of "Hie Autlioflty*iB 
order shall be on the Record In accordance 
with secttoxk 706 of tW* title. No objection 
that laas not been urged before the Authority, 
or Its designee, shall be considered by the 
court, unless the failure or neglect to urge 
tbe objection i« cxensed because extraord
inary circumatanoes. Th^ findings of the 
Authority with respect to questions of factr 
If supported by substantlri evidence on the 
record considered as a whole, shall be con
clusive. If any person applies to the court for 
leave to adduce additional evidence and 
shows to the satisfaction of the court that 
the additional evidence Is material and that 
here were reasonable grounds for the failure 
to adduce the evidence In the hearing before 
the Authority, or fts dei^gnee, the court may 
order the additional evidence to be taken 
before the Authority, or its designee, and to 
be made a part of the record. The Authority 
may modify Its findings as to the facts, or 
make new findings by reason by addltlcmal 
evidence so taken and filed. The Authority 
shall file Its modified or new findings, which, 
with respect to questions of fact. If sup
ported by substantial evidence on the record 
considered as a whole, shall be conclusive. 
The Authority shall file its recommenda- 
tions» If any, for the modification or setting 
aside of Its cfffglnal order. Upon the filing 
of the record with the cdurt, the Jurisdiction 
of the court idMill be excIxBslve and Its Judg
ment and decree shall be final; except that 
the ^ gm en t anil deetee sbalt be sdbject to

reasonable notice and opportim ity for a hear
ing, that the purpose o f this chapter and o f 
cHapier 11 o f  title 2» would be served thereby. 
“ 17132. Official tJlme

“ (a) Any employee representing an ex
clusive r^iresentatfvc In the negotiation cd 
a oonectlve bargaining agreement under tWs 
chapter shall be authorized official time for 
such puri>OBes', including attendance at Im
passe prtKjeeding, during the time the em
ployee otherwise would be in a duty status. 
The number of empltoyees far whom official 
time Is authorized under this aubsectlon 
shall not exceed tbe number of individuals 
designated as representing tbe agency for 
sucb. purpoees.

“ (b) Any activitiee performed by any em
ployee rrtating to the internal bosinesa of a 
labor organization (Including the soUdta- 
tlott of memb€ffftolp, elections of labor <»ga- 
nizatlon officials, and collection of du»> 
shall be performed during the time the em-‘ 
ployee Is In a nondu^ afcatus.

“ (c> E x c ^  as provided In eubeection (a) 
of this section, tbe Autbortty riiaU deter
mine wbetiier any employee partic^tfaig 
for, or on behalf of, a labor organization in 
any phase of proceedings before tlie Au
thority shall be authorized official time for 
su<ai purpose during the time tile employee 
otherwise would be In a duty status.

“ (d) Except as provided in the preced
ing subsections o f thfe section—

“ (1) any emi^yee representing an exclu
sive representative, or

“ (2 ) In connecticm witb any other matter 
covered by this ctapter, any em$>loyee in an 
approfHTiate unit r^Mresented by an exclusive 
representative,. .
shall be granted’official time In any amount 
tiie agency ami the exduatve representative 
inv6lved a^ee to be reascnxable, necessary, 
and In the piO>li& interest.
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»§ 7183. Subpenaa
**(a) Any member of the Authority, the 

General Counsel, or the Panel, any 
istratlve law Judge appoint^  by the 
Ity under section 8105 o f this title, and any 
employee o f the Authority designated by
*^®(*“ *tefue^sS)Teiias requtelng 
ance and testimony of witnesses and the 
production of documentary or other evidence 
from any place in the United States; and 

“ (2) administer oaths, take or order the 
taking o f depositions, order respoi^ s  to 
written Interrogatories, examine witnesses, 
and receive evidence.

“ (b) In the case o f contumacy 
to obey a subpena issued under 
faW l) of this section, the United States

court for the Judicial <««trlct in wWch 
the person to  whom the subpena Is a d ^ i^ e d  
resides or Is served may Issue J[® ‘
qulrlng such person to appear at any deslg- 
M ted place to testify or to Pr°1ucc d o c ^  
mentary or other evidence. Any 
obey the order of the court 
by the court as a contempt th er^ f.

••(C) witnesses (whether 
tailly or under subpena) shall be p«ld the 
same fee and mileage allowances which are 
paid subpenaed witnesses In the courts of 
the United States.
••§ 7184. Compilation and publication o f data 

••(a) The Authority shall maintain »  Al® 
its proceedings and copies o f all available 
i ^ ^ n t e  and arbitration decisions, and 
r a n u b l t e h  texts of Its 1®®^!°“

a c t C s  taken by the Panel under section
maintained under subsec-

“ » ! « ”L .r ,s “, r « r ‘ s

determination (Including a decision 
to an unfair labor practice or a 
found by appropriate authority under a w U ' 
cable law, rule, regulation, or collertlve bax- 
gU nlngl^eem ent. t o  b a v e  ^een affected by 
In unjustified or unwarranted 
tlon which has resulted In the withdrawal or 
J e d U “ n of all or a part of 
ances, or differentials of l̂̂ ® ®“ P '° y ® ^ „ -_ .

••(11 Is entitled, on correction of *^® P“  
sonnVl w tion , to receive for the p e r l^  for 
which the personnel action was In effect— 

••(A) an Smount equal to all or any part of 
the w  allowances, or 
pUca^le, which the

‘ ^ ^ U T reS on able  attorney fees and re^ on - 
able costs and expenses of litigation related 
tn tvip Dersonnel action which, with resp^ t Z I n ^ ^ ^ S o n  relating to an 
practice or a grievance processed undOT a

section 7105(h) of this “ «®: ĵ v̂efor all purposes, is deemed to nave
performed service for the agency during that

restored under tMs
paragraph which Is In excess *^® 
mum leave accumulation
t"'ke"employee*̂ ndS"bê ^^^^^^

« " o f

her of Congress, or to  furnish ln form a«on  
to either House o f  Congress, or ^  a com 
mittee or Member thereof, may not be Inter
fered with or denied.” . _

(b)--The analysis for part III o f ’ 
United States Code, Is amended by striking 
out---

“Subpart F—Employee Relations
“ 71. Policies---------------------------------------•
and inserting in lieu thereof

“Subpart P—Labor-Management and 
Employee Relations 

“ 71. Lalbor-Management Relations—  7101 
“ 72. Antidiscrimination; Right to  Pe-

petition Congress-------------- —  •
(2) section 3302(2) o f « « ®  ®- 

States Code, is amended by °  ^
“ and 7154” and inserting in lieu thereof

“ Ĵ *) ( l^ ^ c t lo n  2105(c) (1) o f title 5. U n l ^  
States Code, is amended by striking out 
“ 7152, 7153” and inserting in  lieu thereof

’ ( s f ’ s^ tlo n s  4540(c), 7212(a) ,
(c) o f tlUe 10, united S t a t e s  ^ d e .  are ^  

t e n d e d  by striking out ° f  ^«® .®  
a n d  inserting in lieu thereof 7204 o f  title

®” (4) sctlon  410(b)(1 ) o f « « ®  3®- 
States code. Is amended t>y ®*rlklng out 
“Chapters 71 (employee policies) 
ing in lieu thereof the following:
72 (antidiscrimination; right to petition

® ° 5 f " & t i o n  1002(g) Of « « ®
States Code, Is amended by s tr l l^ g  out ^  
tlon 7102 o f title 5”  and Inserting In lieu 
thereof “section 7211 of title 5” .

(d) Section 5315 o f title 5, 
code ' IS amended by adding at the end

A u t h o r i t y . ” .
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of tills title.
*•§ 7185. Regulations

“The Authority, tHe Federal Mediation and 
Conciliation Service, and the Panel sh i^  
each prescribe rules and regulations 
out the provisions of this chapter appUcable 
to each of them, respectively. 
of sutochapter II of chapter 6 o f this title 
shall be applicable to  the Issuance, revision, 
or repeal of any such rule or regulation.
*‘§ 7136. Continuation o f existing laws, rec

ognitions, agreements, and proce
dures

“ (a) Nothing contained in this chapter
shall preclude—“ (1) the renewal or continuation of an ex
clusive recognition, certification of an ex
clusive representative, or a lawful agreement 
between an agency and an exculsive repre
sentative of its employees, which is entered 
Into before the effective date of this chapter,

“ (2) the renewal, continuation, or initial 
according of recognition for units of man
agement officials or supervisors represented 
by labor organizations which historic^ly or 
traditionally represent management offices 
or supervisors in private industry and which 
hold exclusive recognition for units of such 
officials or supervisors in any agency on tne 
effective date of this chapter. ^

*‘ (b) Policies, regulations, and procedures 
established under and decisions issued 
Executive Orders 11491, 11616, 11636, 11787, 
and 11838, or under any 
order, as in effect on the effective date of th^ 
chapter, ^aJl remain in full for^  and effedt 
until revised or revoked by the President, or 
unless superseded by specific provisions of 
this chapter or by regulations or decisions 
issued pursuant to this chapter.” .
BACKPAY IN CASE OP TTNPAIR LABOR PRACTICES 

AND GRIEVANCES
Sec. 702. Section 5596(b) of title 6, United 

States Code, is amended to read as follows:
**(b) An employee of an agency who, on the 

basis of a timely appeal or an administrative

included In thesection 5551 or 5552(1) of thte title but ^ y  
not be retained to the credit of the em 
ployee under section 5552(2) of this title.
For the purpose of this subsection, ‘griev
ance’ and ‘collective bargaining 
have the meanings set forth In section 7103 
of this title, ‘unfair labor practice means 
an unfair labor practice described in 
tlon 7116 of this tltie, and 
Includes the omission or failure to take an 
action or confer a benefit.” .

TECHNICAL AND CONFORMING AMENDB/ffiNTS
Sec. 703. (a) Subchapter n  of chapter 

71 of title 5, United States Code, is
amended  ̂ redesignating 
amended by section 312 of this Act), 7162, 
7153, and 7154 as sections 7201, 7202, 7203, 
and 7204, respectively; ,

(2) by striking out the subchapter head
ing and Inserting In lieu thereof the follow
ing:

“Cha'Dter 72—^ANTIDISCRIMINATION; 
RIGHT TO PETITION CONGRESS 

“SUBCHAPTER I—ANTIDISCRIMINATION 
IN EMPJiOYMENT

*‘7201. Antidiscrimination policy; minority 
recruitment program.

“7202. Marital status.
*‘7203. HandicaK>ing condition.
“7204. Other prohibitions.
“SUBCHAPTER H—EMPLOYEES’ RIGHT 

TO PETITION CONGRESS 
“7211. Employees* right to petition Con

gress.”;
(3). hy adding at the end thereof the fol

lowing new subchapter: __
**SUBCHAPTER II— ÊMPLOYEES* RIGHT 

TO PETITION CONGRESS 
“ § 7211. Employees* right to petition Con

gress
“The right of employees, individual or 

coUectively, to petition Congress or a Mem-

(e) section 5316 of such title te 
by adding at the end thereof tihe following

Members. Federal I^bor 
Authority (2), and Its General Counsel. .

miscellaneous PROVISIONS
Sec. 704. (a) Except as provided In sub

section (b) of this section, the amendme^ 
made by this title shall take effect o n ^ e  
first day of the first calendar 
nlng more than 90 days after the date of
the enactment of this title.

(b) Sections 7104, 7105, and 7136 of title
5, United States Code, as added by section 
701 of this title, sihall take effect on the date 
of the enactment of this title.

(c) The regulation required under s^tlon 
7105(h) of this title shall be prescribed and 
made effective by the Authority not later 
than 90 days after the date of the enactment
^^(d)(l) The wages, terms, and conditions 
of employment, and other employment bene- 
fits with respect to Government prevalU^ 
rate employees to whom section 9(b)
11c Law 92-392 applies shall be negotiated 
in accordance with prevalUng rates and prac
tices without regard to any provl^on of—

(A) chapter 71 of title 6, United States 
Code (as amended by this title);

(B) chapters 51, 53, and 55 of title 5, 
United States Code; or , ,  ̂ ,(C) any other law, rule, regulation, deci
sion, or order relating to rate of pay or pay 
practices wltti respect to F ^ e rr f  e m p lo y ^ .

(2) No provision of chapter 71 of title 5, 
United States Code (as amended by this 
title), shall be considered to limit—

(A) any rights or remedies of employees 
referred to In paragraph (1) of this subsec
tion under any other provision of law or 
before any court or other tribunal; or

(B) any benefits otherwise avaUable to 
sudli employees under any other provision of 
law.

Mr. TOAUj (during the reading). Mr. 
Chairman, I ask unanimous consent that
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the ^endment offered as a substitute 
for the amendmeat be considered as read 
and printed in the Record.

The CHAIRMAN. Is there objection to 
the request of the gentleman from 
Arizona?

There was no objection.
(Mr. UDAIiL asked and was given 

permission to revise and extend his 
remarks.)

Mr. UDALL. Mr; Chairman, we are 
about to reach what .I  th ink is the final 
major controversy in this bill and one of 
the major points that occupied our time 
in the Committee on Post Office and Civil 

-Service.
, We decided on Monday night in a vote 
on the Erlenbom amendment that we 
were going to have a title vn . The ques
tion I hope we can resolve this morning 
is what kind of a title VH we wiU have. 
We have basically two alternatives now 
before us: The Collins amendment, 
which is a complete rewrite of this title, 
and the substitute amendment which I 
have just offered.

I appeal to my colleagues, as we de
bate and consider and resolve this issue, 
that we-not let this be turned into some 
kind of a bitter replay of the debate that 
we have had in this House on labor- 
management bills earlier in this session.
I hope this will not dissolve into a bit
ter labor-management fight because 
there is not any basis for it.

This is not ttie old right-to-work con
troversy, for example; it is not the old 
14(b) controversy. There is a right-to- 
work provision on page 290 of the bill

H9633
eral Register this basic plan of Resident 
Kennedy’s that has worked so well in 
the la^t 15 years. No one seems to be ar
guing much about that anymore.

The Federal employee unions do not 
get much out of this amendment process 
that is not already in the Executive or
der. They do gain in my substitute some 
guarantees about procedures that man
agement must follow. They get to arbi
trate some things that now go through a 
torturous appeal process— t̂hings involv
ing various labor grievances.

It would be a mistake to view^his title vn or my substitute as some kind of a 
labor bill that is attached to an unre
lated bill dealing with management pre
rogatives in the Federal service. This is 
how I view what we are trying to do 
here: It moves to meet some of the legit
imate concerns of the Federal employee 
unions as an integral part of what is 
basically a bill to give management the 
power to manage and the flexibility that 
it needs.

But I say this in two respects. One, it 
gives some balance. We are saying to the 
Federal employees that we are going to 
give management some broad new rights 
here in this legislation, we are going to 
enable them to move. And employee or
ganizations are saying, in turn, that they 
are entitled to have a more independent, 
secure position from which to deal with 
manag^ent as it operates under this 
new freedom in the bill.

Second, the arbitration provision I 
view as much of a gain for management 
as for labor. The Federal managers now.

essential management prerogatives and 
flexibility, while safeguarding the funda
mental rights of employees and their repre
sentatives. The bill section numbers and 
the code section numbers and headings are, 
with one small exception (the words "duty to 
consult** are added to the heading of Code 
section 7117), Identical to those of the Com
mittee’s Title vn. Where no change is made 
in the provisions of a section as reported by 
the Committee, this is so stated. Ariy changes 
in the substance of a section are noted and 
explained. Minor changes in wording or punc
tuation which do not change the meaning of 
a section are not noted.

SECTION 7101
Section 7101. Findings and purpose: No change.
Section 7102. Employees’ rights: No change.
Section 7103. Definitions; applications* 

Two ch a ^ ^  are made. First, the definition 
employment” (subsec- 

^  amended. Paragraph (A) 
is clarified to provide for the exclusion of 
polices, practices, and matters relating to 
aiscrlmlnation in emplosrment on the basis 
of race, color, religion, sex, age, national 
origin, or handicapping condition, “within 
an agency subject to the Jurisdiction of the 
^ u ^  Employment Opportunity Commis
sion. The reported paragraph (C) is re
designated as paragraph (D). The new para- 
(graph (C) excludes from "conditions of 
employment’* any policy, practice, or matter 
relating to the "classification of any posi
tion.** The effect of this new exclusion would 
be to remove the classification of positions 
from collective bargaining. This change is 
designed to help ensure the continuation of 
classification imlformlty throughout the 
I^eral Government. The term "classifica- 

position” encompasses aU posi
tions and Jobs. Including white-coUar and
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that is in my amendment and which 
would gladden the heart of the gentle
man from Ohio, J oh n  A sh b rook , if he 
were here, and other Members who have 
engaged in this debate over the years. 
This is not situs picketing or it is not the 
Labor Reform Act of 1977, although 
some of these things are involved in our 
discussion.

There is nothing before us today in the 
substitute about the right of public em
ployees to strike. As thp gentleman from 
Michigan (Mr. Ford) said the other day, 
no one is seriously talking about that 
this year. That is outside the scope of 
this legislation entirely.

There is not really any argiunent in 
this bill or in this title about Federal c(H- 
lective bargaining for wages and fringe 
benefits and retirement—dihe kinds of 
things that are giving us difficulty in the 
Postal Service today. All these major 
regulations about wages and hours and 
retirement and benefits will continue to 
be established by law through congres-r 
sional action. Major management rights 
to hire and fire and determine staffing 
are preserved in my amendment.

What we really do is to codify the 
1962 action of President Kennedy in 
setting up a basic framework of collec
tive bargaining for Federal employees. 
This was good enough and acceptable 
enough to all segments of our society 
that it was left unchanged d:uring the 8 
years of the Nixon and Ford administra
tions. Either one of those Presidents with 
a stroke of a pen could have eliminated 
this and chose not to have it.

So we are now going to put into the 
United States Code instead of the Fed-

instead of having to go through difficult, 
complex appeal procedures, will be able 
to submit them to arbitration, and this 
is a gain for management.

As I have said, Mr. Chairman, the 
President's program basically deals 
with strengthening management. Senior 
Executive Service, merit pay for super
visors and management, separating the 
operating functions of the Civil Service 
Commission from the Judicial fimctions.

None of these basic management tools 
are affected by my amendment.

The CHAraMAN. The time of the gen
tleman from Arizona (Mr. Udall) has 
expired.

(By unanimous consent, Mr. Udall 
was allowed to proceed for 1 additional 
minute.)

Mr. UDALL. Mr. Chairman, in con
clusion, let me say that perhaps the best 
guide to what we come down to with 
the Udall substitute is that it is barely 
acceptable to people such as the gentle
man from Michigan (Mr. Ford) and my 
friend, the gentleman from Missouri 
(Mr. Clay) , who have been outstanding 
spokesmen for the rights of the Federal 
employee groups. It is acceptal)le barely 
to the Business Roundtable, which repre
sents 190 of our largest corporations. It 
does not really please the administration. 
But it is the balance point. It is the 
middle groimd, and I think we can go 
forward and pass a good Senate bill if 
we would take this one final step here 
in title VII in adopting my substitute. 
Sectional Analysis op Title VII SuBSTrruTE

Th^ substitute makes numerous changes 
in Title Vn as reported by the Committee. 
These chwges are designed to guarantee

blue-coUar.
Tbe secopd cbange is to subsection (b), 

concerning the exclusion, of agencies and 
agency subdivisions, for national security 
reasons, from coverage by the labor-manage- 
ment relations provisions to be created by 
Title VII. The reported bill requires an 
agency seeking such an exclusion to apply 
to the Federal Labor Belations Authority, 
which would review and investigate the mat
ter, and then issue a decision either grant
ing or denying the exclusion. The substitute's 
subsection (b) would give to the President 
the power to exclude agencies and agency 
subdivisions from coverage for national secu
rity reasons. The President could do this, in 
his or her sole discretion, by order.

Section 7104. Federal Labor Relations 
Authority: No change.

Section 7105. Powers and duties of the 
Authority: Two subsections are added. A 
new subsection (h) directs and empowers the 
Authority to establish, by regulation, stand
ards to be applied in determining the amount 
and circumstances in which reasonable at
torney fees and reasonable costs and expenses 
of litigation may be awarded in connection 
with any unfair labor practice or any griev
ance processed under a procedtire negotiated 
in accordance with the provisions being 
established by Title VTI of this bill.

A new subsection (1) would allow the Fed
eral Labor Relations Authority to represent 
itself (except in Utigation before the UJS.* 
Supreme Court) in any civU action brought 
in connection with any fimction carried out 
by the Authority pursuant to title 5 of tiie 
United States Code or as otherwise author
ized by law. Under this subsection, the Au
thority would not have to seek Justice De
partment approval or representation in car
rying out its litigation-related responsibili
ties (except in the UJ3. Supreme Court). 
This provision Is designed to help ensure the 
independence which wm be essential to the 
proper functioning of the Authoilty. It also
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will permit the Justice Departm^t to repre
sent agencies without the potential conflicts 
of interest that could arise If It also repre
sented the Authority in the same case.

Section 7106. Management rights: Four 
changes increase the number of rights re
served to management. This substitute^ 
strengthens the “Management rights” sec
tion reported by the Committee, but it is still 
to be treated narrowly as an exception to the 
general obligation to bargain over conditions 
of employment.

Subsection (a) (2) (A) is expanded to re
serve to management, the authority. In 
accordance with applicable law, to “hire, 
assign, direct, layoff, and retain employees in 
the agency, or to suspend, remove, reduce in 
grade or pay, or take other disciplinary action 
against such employees.” The reported sub
section (a) (2) (A) reserves only the right to 
•̂ direct employees”. The new language pre
serves management’s right to make the final 
decisions In these additional areas. In accord
ance with applicable laws, including other 
provisions of chapter 71 of title 5. For exam
ple, management has the reserved right to 
make the final decision to •‘remove” an em
ployee, but that decision must be made In 
accordance with applicable laws and pro
cedures, and the provisions of any applicable 
colle<jtive bargaining agreement. The re
served management right to •‘remove’* would 
in no way affect the employee’s right to ap
peal the decision through statutory proce
dures or, if applicable, through the proce- 
d\ires set forth in a collective bargaining 
agreement.

Subsection (a)(2)(C) of the substitute 
adds a new provisions, guaranteeing man
agement’s right, with respect to filling posi
tions, to make selectloois for appoin/tments 
from among properly ranked and certified 
candidaites far promotion, or from any oth
er apparoprlate soiirce. The Intent of tJals

determine the mission, budget, organization, 
nimiber of employees, and internal securi
ty of the agency (the rights reserved in 
subsection (a )(1) ) , or appropriate arrange
ments for employees adversely affected by 
tiie exercise of management authority de
scribed in subsection (a).

Secticm 7111. Exclusive recognition of la
bor organizations: The substitute modifies 
the reported subsection (b) (2) by expand
ing the maximum time period during which 
secret ballot representation elections must 
be held from 45 days to 60 days.

The substitute also modifies the reported 
subsection (h> (3) (B) by changing the time 
period for filing a petition for exclusive rec
ognition, where there is in effect a lawful 
written collective bargaining agreement, 
from ‘‘the 4-month period beginning on the 
180th day before the expiration date” of the 
existing agreement, to “hot more than 120 
days and not less than 60 days before the 
e3q>lration date” of the agreement.

Subsection (h)(4) of the substitute bars 
the according of exclusive representation to 
a labor x)rganlzation where, wll^ln the^pre- 
vlous 12 calendar months, the Authority has 
conducted a secret ballot election for-the 
unit described in the petition, and In the 
election a majority of the employees voting 
chose a labor organization for certification 
as the imit’s exclusive representative. The 
effect is to lend stability to the collective 
bargaining relationship by preventing chal
lenges to incimibents toy other unions for at 
least 12 months, while al the same time per
mitting elections in larger units during the 
12-month period if no exclusive r^resenta- 
tive has been certified. The reported subsec
tion (h) (4) bars the according of exclusive 
representation whenever an election involv
ing any of the employees in the peUtioned- 
for unit has been held dtiring the previous 
12 months.

Subsecition (d) of the reported section 
7112 is redesignated, sufbstance unchanged, 
as subsection (e) in the substitute.

Section 7113. National consultation rights: 
Subsection (b)(1)(A) of the substitute re
quires that any labor organization having 
national consultation rights in connection 

^with any agency be informed of “any sub
stantive change” in conditions of employ
ment proposed by the agency. The reported 
subsection (b) (1) (A) required that the labor 
organization be informed of “any change”.

Section 7114. Representation rights. and 
duties: Two important provisions in the re
ported bill’s section 7114 are modified by 
the substitute.

The right of an employee to request repre
sentation by the exclusive representative 
and the right of an exclusive representative 
to be present at certain types of manage- 
ment-employee meetings are set forth in 
sutosections (a) (2) and (a) (3 ) of the sub
stitute. Subsection (a) (2) provides that be
fore any representative of an agency com
mences any investigatory interview of an 
employee in a bargaining imlt, whre the in
terview concerns misconduct which could 
reasonably lead to suspension, reduction in 
grade or pay, at removal, the employee must 
be Informed of his or her right to be rep
resented by the exclusive representative. Sub
section (a)(3) provides that an excltlsive 
representative has the right to be given the 
opportunity to be represented at: (1) any 
formal discussion between one or more rep
resentatives of the agency and one or more 
employees in the untt or their representa
tives concerning any grievance ot peisonnel 
policy or practice ar other general condition 
of employment; and (2), any Investigatory 
interview of an employee in the unit by a 
representative of an agency if the employee 
reasonably believes that such interview may 
result In disciplinary action against t^e em-
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pxovirion Is to preserve as bargalnable (to 
ttie extent permitted by appUcable laws and 
resulartiions) tbe standards, criteria, and 
procedures for estaibllsbtng promotion cot- 
tlflcates, wHUo ensuring managem^t s 
right to make the actual selection from 
the certificate, or to make ttie appointment 
fr to  jaiy other appropriate soui^.

The reported Title VH»s sulbsectlon (a) (2)
(C) is redesignated in the substitute as sub- 
^ tton  (a)(2)(D),. with one oatotonttve 
Change. Management Is guaranteed the 
right to take whatever actions may be neces
sary to carry out the agency missing dur
ing emergencies. The reported blU researves 
this right only in the case of national emer-
 ̂ The reported subsections (b) (1) and 

(b) (2) are redesignated, with changes, as 
s\iibsections (b) (2) and (b) (3). A new sub
section (fb)(l) is added to provide that 
liothing In the “Management rights** section 
shall preclude any agency and any labor 
organization from negotiaiting, at the elec
tion of the agency, on the numbers, types, 
and grades of employees or positions as
signed to any oi^anlzatlonal subdivision, 
work project, or tour of duty, or on the 
technology, methods, and means of per
forming work.

The amendment’s s\3bsecti<»is (b) (2) and
(b) (3) provide thait nothing tn the section 
Bhall preclude negotiating the procedures 
which management offlciG  ̂ of the agency 
wni observe in exercising any auithority un
der this section, or negotiating appropriate 
arrangements for einployees adversely af- 
f^ted by the e^rcise of any authority un
der this section, by such management ofB- 
ciais.

The recocted aubsectiona (b) (1) and 
(b>(2) lawld® that notaaing in the “Maa- 
agvroeiit rlghta** aectlQa alkali predude 
aenaAiattiig woceduMit numaĝ BmeBt ofl^dals 

Ui\e»rclalBg thfek anrtbority to

Section 7112. Determination o f appropriate 
units for labor organization jepreaentatton: 
Subsection <c) of the substitute provides 
that any employee who is engaged in ad- 
mlnisternlg any provision of law relating to 
labor-management relations may not be rep-. 
resented by a labor organization which rep
resents other individuals to whom such pro
vision applies, or which is afl&liated directly 
or indirectly with an organization which rep
resents other individuals to whom such pro
vision applies. TTds provision, whlcdi is not 
found in the reported Title VII, is intended 
to help prevent conflicts of interest and ap
pearances of conflicts of interest. For ex
ample, an employee of the National Labor 
Relations Board could not, tmder this pro
vision, be represented by a labor organl^tion 
which is subject to the National Labor Rela
tions Act, or which is affiliated with an or
ganization which is subject to the National 
Labor Relations Act.

Subsection (c) of the reported Title VII 
is redesignate* as subsection (d) in the 
sulbstitute, with two changes in suibstance. 
The Lvew subsection (d) provides that two 
or more bargaining units In an agency for 
w(hich a labor organization Is the exclusive 
representative may, upon petition by the 
agency or labor organization, be consolidated 
with oar without an electicxi into a single 
larger unit If the Authority considers the 
larger unit to be appropriate. The Auttiority 
would then certify the labor OTganlssatlon as 
the exclusive representative of the new, larger 
unit. The analogous portion of the reported 
seeti0n 7112> su!bsecti<»i (c), requires that 
the labor organi^tion be the exclusive rep
resentative of the existing, smaUer imits 
‘*by reason of election**. It is also not spe
cific as to the triggering of the consolidation 
p r o c e s s  by petition, and the discretion of the 
Authority to direet or not to direct aix e ^ -  
tkm. TS» substltiite*  ̂piroVlstons itooM  bet
ter facilitate the comBplidatkm of, amall

ployee, and the employee requests such rep
resentation.

The reported «ec«<m 7114 provides the 
right o f  r^weseirtatlon tor any dlscuMlon 
between one or more representatives of the 
agency and one or more unit employees or 
thetr representatives concerning any griev
ance. personnel policy or practice, or other 
conditions o f employment. By inserting the 
word -general** before *"conditions of em
ployment’*, the substitute limits the right 
of representation to those formal discussions 
(other grievance discussions) which
concern condlticms of employment affecting 
enqiloyees in the unit generally.

The reported sections also differs from the 
substitute in providing the right of repre
sentation for “any discussion between an 
employee in the unit and a representative of 
the agency if the enqaoyee reasonably be- 
Ueves that the em p lc^  may be fee subject 
of d lsd i^ary  action.** H ie substitute pro
vides the right f<MT investigatory interviews, 
and stipolates that the employee m i^  re- 
ouest representation before the right at- 
Swshes. The substitute also provides that 
the employee must be informed.trf tiie right 
of representation before the commencement 
of any investigatory interview conc^ning 
misconduct which would reasonably lead to 
suspwision, or reduction in grade or pay, 
or removal.

The substitute’s provisions concerning to- 
vestigatory interviews r ^ c t  the V^. Su
preme Ckjurffe holding in national Labor Re
lations Board v. / .  Wehtgarten, Inc., 420 U.S. 
251 (1976). m Wemgarten, the Court 
lield the Board’s determination that the Na- 

‘ tional Labor Relations Act provides a
- feta^tory “right of union representation at
• investigatory interviews which the enyloyy 

rtasmjably believes may 
nary acttwi î alnst iiim.** ̂ 30 U.S. 251, at 267.

The Court also sustained ta» Board’s shap  ̂
ing Of •‘tlie contours and limits of the statu
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tory right.” 420 U.S. 251, at 266. First, the 
right inheres in the Act’s ''guarantee of the 
right of employees to act in concert for mu
tual aid and protection.” Second, “the right 
arises only in situations where the employee 
requests representation.*’ Third, *‘the em
ployee’s right to request representation as a 
condition of participation in an interview is 
limited to situations where the employee rea
sonably believes the investigation will resmt 
in disciplinary actions.” Fourth, “exercise of 
the right may not interfere with legitimate 
employer prerogatives.” And fifth, “the em
ployer has no duty to bargain with any union 
representative who may be permitted to at
tend the investigatory interview.” 420 U.S. 
251, at 256, 257, 258, 259.

The Weingarten rlgh^ of course, is tied to 
the National Labor Relations Act’s “guarantee 
of the right of employees to act in concert 
for mutual aid and protection." Other than 
this difference in derivation, the substitute’s 
provisions differ from Weingarten only in 
providing that the employee must be in
formed of the right of representation prior 
to the commencement of any Investigatory 
interview concerning misconduct which 
could reasonably lead to suspension, reduce 
tion In grade or pay, or removal.

The second area of change made by 1»he 
substitute’s section 7114 is in subsection (b)
(4), concerning the obllgaticm of an agency 
to provide data necessary for negotiations to 
the exclusive representative. The substitute 
qualifies this obligation by providing, 4n sub
section (b)(4)(C ), that data which con
stitutes “gtddance, advice, counsel, or train
ing provided for mana^ment <^cials or su
pervisors, relating to collective bargaining” 
need not be furnished to the exclusive repre
sentative.

Section 7115. Allotments to representa
tives: No chaneev

sions of agencies, bars to negotiation, sub
ject to the “compelling need” test, except n̂ 
cases in'Which an exclusive representative 
represents a bargaining imit which includes 
a majority of the employees in the issuing 
agency or primary national subdivision to 
whom the rule or regulation is applicable. In 
those latter cases, the agency or primary na
tional subdivision rule or regulation is not, 
for purposes of that imlt, a bar to negotia
tions on the subject matter of the rule or 
regulation.
_ I f ,  f«r example, the Department of the 
Treasury issues a regulation which applies 
to employees of the Department, and an 
exclusive representative represents a unit 
which includes a majority of the employees 
to whom the regulation applies, the reg
ulation will not be a bar-to negotiations for 
purposes of that unit. Similarly, if the De
partment issues a regulation which applies 
to employees of the Internal Revenue Service 
(a primary national subdivision of the De
partment) and an exclusive representative 
represents a unit which includes a majority 
of IRS employees to whom ^ e  regulation 
applies, the regulation will not be a bar 
to negotiations for purposes of that unit 
in IRS.

Subsection (b) of the substitute sets forth 
a procedure for “compelling need” deter
minations for agency or primary national 
subdivision rvdes or regulations. When an 
exclusive representative alleges that no com
pelling need exists for a rule or regulation 
which an agency or primary national sub
division has invoked as a bar to negotia
tions. the Federal Labor Relations Authority 
takes Jtirisdlctlon and determines whether 
a compeUlng need exists. The Authority will 
prescribe xegulations- governing, compelling 
need determinations. A flndirtg of “no com-

minate when the lalbpr organization no 
longer meets the Authority's prescribed cri
teria. The Authority shall resolve issues re
lating to a labor organization’s ellgibUlty for. 
or continuation of, consultation rights.

A labor organization having consultation 
rights must be informed of any substantive 
change in conditions of employment pro
posed by the agency and must be permitted 
reasonable time to present its views and 
recommendations regarding the proposed 
changes. The agency must consider any views 
or recommendations so presented before tak
ing final action on any matter with respect 
to which the views or recommendations are 
presented, and must provide the labor orga-. 
nization a written statement of the reasons 
for taking the final action. ^

Section 7118. Prevention of imfair labor 
practices: The one change frpm the provi
sions of the reported bill’s section 7118 is In 
subsection (a) (6) (D). Instead of empower- 
powers the Authority to require reinstate
ment of an employee “with backpay, together 
with interest thereon,” the substitute em
powers teb. Authority to require relnstate- 
ment of an employee with “backpay in ac
cordance with section 5696 of this title.” The 
applicable provision of section 5596, as 
amended by section 702 of tills substitute, 
provides for backpay plus 5 percent, rather 
than “interest” .

Section 7119. Negotiation Impasses; Fed
eral Service Impasses Panel: One change Is 
made In the provisions of the r^orted bill’s 
section 7119. In subsection (b) (2) of the re
ported section, the parties may agree to 
adopt a procedure for blQding arbitration of 
a negotiation Impasse. The substitute re
quires that the procedure agreed to by the 
parties Is subject to approval by the Federal Service Impasses Panel.

Section 7120. Standards of conduct tor
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Section 71167 Unfair labor practices: THe 
one c2iange made adds a new labor organiza- 
tl<m unfair labor practice by expanding sub
section (b) (7) to proscribe “picketing of an 
agency In a labor-management dispute if 
sucli picketing Interferes an agency's
operations.” A positive statement Is added, 
however, after subsection (b) (8) to provide 
that nothing In subsection (b) (7) “shall re
sult In any information picketing which does 
not interfere with an agency*s operations be
ing considered as an unfair labor practice.**

Section 7117. Duty to bargain in good faith; 
compelling need; duty to consult: The sub
stitute’s section 7117 contains major changes 
effecting a significant alteration of the re
ported bill’s scope of bargaining.

Under the reported biU, agency-wide rules 
or regulations are never a bar to negotiations, 
and any Government-wide rule or regulation 
may be removed ̂ as a bar to negotiations if 
there is no ‘̂compelling need” for the rule or 
regulation, as determined by the Federal La
bor Relations Authority under the reported 
section 7117.

The substitute’s section 7117 makes Gov
ernment-wide rules or regulations an abso
lute bar to negotiations (subsection (a) (1)) .

Subsection (a) (2) of the substitute pro
vides that agency rules or regulations are a 
bar to negotlat îons, subject to subsection 
(aH3). unless a finding of "no compelling 
need” for the rule or regulation is made by 
the Authority (as determined under regula
tions prescribed by the Authority).

Subsection (a) (3) states that the provi
sions of subsection (a) (2) apply to any rule 
or reg\ilatlon Issued by any agency, or Issued 
by any primary national subdivision of such 
agency, unless an exclusive representative 
represents an appropriate unit which includes 
a majority of the employees in the issuing 
agency or primary national subdivision to 
whom the rule or regulation is applicable.

The net effect of the substitute’s subsec
tion (a) (3) is to make rules or regulations 
of agencies, or of primary national subdivi-

pelllng need" may be made only ‘
suing agency or primary national subdivtolon 
Informs the Authority In writing that ^  
compelling need exists, or If the Authority 
determines after a hearing that there Is no 
compelling need. The Authority’s General 
Counsel shall not be a party to a “ compell
ing need” hearing, but the issuing agency 
or primary national subdivision shall be.

Subsection (c) of the substitute provides 
an expedited appeals system for resolving 
negotiability disputes other than those in
volving “compelling need’* determinations. 
The reported Title VH provides that such 
disputes be resolved through the unfair la
bor practice mechanism. The substitute pro
vides that an exclusive representative may 
appeal an agency’s allegation of non-nego
tiability to the Authority. The appeal may 
be filed, on or before the 16th day after 
the date on which the agency first makes its 
allegation, by filing a petition with the 
Authority and furnishing a copy to the head 
of the agency. On or before the 15th day 
after the agency head receives the copy of 
the petition, the agency must file a state
ment with the Authority either withdrawing 
the allegation or setting forth in full itg 
reasons supporting the allegation. A copy 
is to be furnished to the exclusive repre
sentative, which then has 16 days to file a 
response with the Authority. The Authority 
Shan expedite proceedings to the extent 
practicable and shall issue a written decision 
and supporting reasons at the earliest prac
ticable date.

Subsection (d) of the substitute provides 
for consultation rights concerning Govern
ment-wide rules or regulations. A labor orga
nization which is the exclusive representative 
of a substantial number of employees (as 
determined in accordance with criteria pre
scribed by the Authority) shall be granted 
consultation rights by any agency issuing 
a Government-wide rule or regulation effect
ing any substantive change in any condition 
of employment. Opnsultation rights shall ter-

labor orgaailzations: No cbange.
Section 7121. Grievance procedures: ^  

subsection ( d ) . the substitute excludes adm- 
tlonal matters from the scope of negotiated 
grievance procedures. Not grlevable under 
negotiated procedures (In addition to those 
exclusions already in the reported section 
7121) woTild be matters concerning examina
tion, certification, or appointment, or the 
classification of any position which does not 
result in the reduction In giyade or pay of any 
employee. The term “classification o f any 
position” encompasses all positions and Jobs, 
including white-collar and blue-collar.

Section 7122. Exceptions to arbitral 
awards: No change.

Section 7128. Judicial review; enforce
ment: No change.

Section 7131. Reporting requirements for 
standards of conduct: No change.

Section 7132. Official time: No change.
Section 7133. Subpenas: The substitute 

simplifies the reported sectlc«i*s subpena 
provision, ajid removes the immunity and 
criminal penalty provisions found in sub
sections (d ), and (e) of the reported section 
7133.

Subsection (a) of the substitute section 
provides that any member of the Authwity, 
the General Counsel, or the Panel, any ad
ministrative law Judge appointed by the Au
thority under sectton 3105 of title 5 of the 
United States Code, and any employee of the 
Authority designated by the Authority may: 
(1) issue subpenas requiring the attendance 
of and testimony of witnesses and the pro
duction of documentary or other evidence 
from any place in the United States; and (2), 
administer oaths, take or order the taking 
of depositions, order responses to written in
terrogatories, examine witnesses, and receive 
evidence.

Subsection (b) provides that in the case 
of contumacy or failure to obey a subpena 
Issued luider subsection (a), the United 
States district court for the Judicial district 
in which the person to whom the subpena is
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addressed resides or Is served may issue an 
order requiring such person to appear at 
any designated place to testify and to 
duce documentary or other evidence. The 
court may punish as contempt any failure 
to obey an order. ^

Subsection (c) provides that all witnesses 
he paid the same fee and mileage allowance 
which are paid subpenaed witnesses In Fed- 
eral courts.Section 7134. Compilation and publication 
of data: No change.

Subsection 7136. Regulations: No change. 
Section 7186. Continuation of existing 

laws, recognitions, agreements and proce
dures: No change.

SECTION 702
Section 5596. Backpay in case of unfair 

labor practices and ^evances: The substi
tute retains the modifications to the Back
pay Act which would be made by the re
ported Title vn. with two changes. —

First, the reported bill's modification of 
section 5596(b)(1)(A) is changed to pro
vide for backpay “plus 6 percent, less any 
amount earned through other employment.” 
.The reported bUl provide® for backpay, less 
any amounts earned through other employ
ment, plus ••interest”.

The substitute’s section 5596(b) (1,) (B) 
provides for reasonable attorney fees and 
reasonable costs and expenses related to the 
-personnel action. With respect to any deci
sion relating to an unfair labor practice or 

, to a grievance processed under a procedure 
•negotiated in accordance with chapter 71 
of title 5 of the United States Code (Federal 
Service Iiabor MiAagement Relations). attor
ney fees and reasonable costs and expenses 
of litigation ^ 1 1  be awarded in accordance 
with standards established by the Federal 
lAbor Relations Authority under section 7105 
•(h) of title 5.
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issue has no place in this discussion. It 
has not been in this hill at any point, it 
is not in this bill directly, indirectly, back 
door, front door or side door, and tlw 
cussion of the agency diop is totally ir-
^̂ 1̂ ?^DALL. No one advocates it here 
in this debate. It is not in the bill.

Mr ERLENBORN. Mr. Chairman, I 
rise in support of the Collins amentoent 
and in opposition to the Udall substitute.

(Mr. ERLENBORN asked and was 
given permission to revise and extend 
his remarks.)

Mr. ERLENBORN. Mr. Chairman, let 
me say, however, that I am pleased to 
see the UdaD substitute, which is moving 
in the direction of the Senate language 
and away from the House-reported lan
guage in title VH. The Collins amend- 
^ n t  contains, I think, with Uttle or no 
change, the language adopted by the 
Senate, and the S«iate language is sub
stantially the Executive order r^ative to 
labor and management relations. So ob
viously I am in favor of the Senate lan
guage embodied in the Collins aniend- 
ment. But given the choice, if it diould 
come to that, between the Udall substi
tute or the House-reported language, I 
certainly would prefer the Udall substi
tute. The U d^  substitute moves in the 
r i^ t direction, in some respects, by nar
rowing the scope of bargaining, by ex
panding management’s rig îts, and tiiese 
are in relatiwii^p to ttie House-reported 
language, the c<Hnmittee-r^>orted lan
guage. Moreover, some of the provisions 
of the UdsJl substitute recognize the

because it is altogether possible that the 
employees of the Commission could be 
members of the very same union that 
they are investigating and controlling 
under the Federal Election Act.

Lastly, the Udall substitute treats a 
strike as an unfair labor practice only.
I think we should require a decertifica
tion of the union or a loss of union 
rights, but the substitute only treats 
this, as far as the union is concerned, as 
an unfair labor practice. Then, we have 
to look to other portions of the law to find 
the sanctions for the individuals who 
engage in a strike or support a strike. 
There are sanctions in the current law 
which, in our colloquy the day before 
fyesterday, our experts from the Edu
cation and Labor Committee, Mr. Foim 
and Mr. T hompson, said remained un
disturbed by this bill. I am pleased 
because, there are some severe sanctions, 
including a $1,000 fine for individuals 
who support a strike against a Govem- 
ment agency. _ „

For these reasons, I think the Udan 
substitute is better than the House com
mittee bill, but the Collins amendment is 
much more preferable. It would also 
make the job of the conferees a good deal 
easier, because we would adopt the Sen
ate language. There would not be much 
to confer on. '

The CHAIRMAN. The time of the 
gentleman from Illinois has expired.

(At the request of Mr. R oitsselot and 
by imanimous consent, Mr. Erlknbo&k 
was allowed to proceed for 3 additianal 
minutes.)

I
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SBCTXON' 704
Subsection (c) o f  the reported section is 

redesignated as subsection (d) and a new 
subsection (c) Is added, reqxxiring that the 
regulation required under section 7105(h) of 
title 5 (standards for m e awarding of attcH:- 
ney fees and reasonable costs and expenses 
of litigation in unfair labor practice and 
negotiated grievance procedtoe cases) be 
prescribed and made effective by the Au
thority not later than 90 days after the 
date of the enactment of the Civil Service 
Reform Act.

Mr. GLICKMAN. Mr. Chairman, wiU 
the gentleman yield?

Mr. XJDAIJli. I yield to the gentleman 
from Kansas.

Mr. GLICKMAN. I thank the gentle
man for yielding.

Mr. Chairman, I wonder If the gentle
man might tell me the difference \yê  
tween his substitute and the Collins 
amendment with respect to the issue ol 
the agency idiop or the closed or union 
shop, and how that r^ates to the exist
ing Executive order.

Mr. UDAI*L. There is no difference 
here. The unions h&ve long wanted an 
agency shop. We do not give than that 
in the Udall substitute. They do not get 
the agency shop, they do not get the 
union shop in either one of the provi- 
si<xns.

Mr. Chairman, I will yield to' my 
friend, the gentleman from Michigan, 
who can clarify this point.

Mr. FORD of Michigan. Mx. Chair
man, this is one of the unfortunate 
things that can hi^pen in the discuisi- 
sion of this matter. The agency

uniQueBess of the NationsJ Labor Hiela- 
tions Board. But it really goes much 
farther than title v n . as reported by 
the committee, in some respects. It per
mits informational picketing, except if 
the Federal labor relations authority de
termines that the picketing interferes 
with the agency's oi^rations. It allows 
the Federal labor relations authority to 
const^date uiHts, even if neither of ttie 
unions has by free elections been certi
fied as the major bargaining agent. It 
5till, as does the committee-reported lan- 
■guage, pennits certification of a union 
without elec^on.

It allows a dues checkoff form of imion 
security. As a matter of fact, it requires 
negotiation by an Agency with the union 
for the purpose of achieving an agree
ment relative to checkoff, with a imion 
that has as little as 10-percent support 
among the employees of the unit. It del
egates the Federal labor relations au
thority to ttie administrative labor law 
Judges, iwmething the so-called labor 
reform bin tried to do in the context of 
the National Labor Relations Act.

The Udall substitute aJlows the Pres
ident to remove the general counsel at 
will, without xause. It permits an elec- 
ti<m after 60 days rathrar than 45 days 
when basic issues remain unresolved.

It does not recognize the conflict of 
interest to which the Federal Electiosn 
Cmnmtesioh «nployees are subject and 
exposed. I will be offering an amendmrait 
in most of these areas. The fiist one I 
wiU offer win be on this area erf the 
federal dection Commission. The Cim- 
niissioners asked this administeatkm to 
give them some protectian in ttiis area

Mr. ROaSSELOT. Mr. Chairman, wiU 
the gentleman yield?

Mr. ETRLENBORN. I am hapuy to yield 
to the gentleman from California.

Mr. ROUSSE3LOT. Mr. Chairman, I ap- 
X»reciate my coUeague yielding, and I ap- 
pireciate his description of how the Col  ̂
lins substitute is supralor to the Udall 
substitute.

I am interested in this new term “in
formational ^cketing.’' What is that?

Mr. EEZXiENBORN. W ^  in answer to 
the gentleman, I believe informattoh^  
picketing is a fairly w^-known tenn. 
Informational i^keting is one where the 
iilckets are in place; they carry signs; 
they indicate th ^  disi^easure over some 
conditi(m, but no labor dispute exists.

I wiU ten the gentleman, it is some- 
t.Hing fie may have noticed here in tiie 
District of Columbia. It is where seria l 
restaurant unions have thrown up picket, 
lines aitnmd restaurants and bars where 
none of the employees, of those restau
rants or bars are interested in joinhig 
the vmion, but the uni<m thinks that 
they i^ould be interested, and so they 
throw up a picket line around the restau
rant or the bar for informational pur
poses. Of course, it goes a IxtUe bit be
yond infcHrmatlon, because once Uie in- 
fc»rmati<Hi is given, then many peoide win 
decline to patronize thebar or restaurant 
because the pickets are ttiere.

But, in the law they have no rig^t to 
picket be«ttise of a l ^ r  dispute, because 
there is no labor dignite in that place of 
business.

Mr. BOUS&ELOT. So it can be for 
anytiiing. It could really lust te a dem- 
oostimllOB.
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Mr. EMJENBORN. UsuaUy ttie Infor- 

mational picketing is based upon the 
failure to observe so-called area stand
ards which usually means union stand
ards.

They will say that this employer does 
not live up to area union standards and 
is therefore unfair.

Mr. ROUSSELOT. Who makes the 
final determination under the Udall sub
stitute as to whether or not informa
tional picketing is legitimate?

Mr. ERLENBORN. My understanding 
is under the UdaU bill it is the Federal 
labor relations authority rather than the 
unit of Government that is being pick
eted.

Mr. ROUSSELOT. So a unit of Gov
ernment could really have no say as to 
whether this is a legitimate informa
tional picketing operation?
. Mr. ERLENBORN. They would cer
tainlŷ  have no final say. They could com
plain to the Federal labor relations au
thority and that authority would have 
the final say.

Mr. ROUSSELOT. Let me make sure 
this point is clear: An agency could be 
subjected to “informational picketing** 
even though the picketing has nothing to 
do with employee grievances or other 
legitimate complaints of that particular 
agency.

Mr. ERLENBORN. It could be that 
there are none of the employees in that 
unit that are even interested in the un
ion but the union pickets could picket 
that unit because of the area standards 
or some other reason.

ciwi expect under the present political 
circumstances.

Therefore I urge my colleagues to sup
port ttie Udall substitute.

Mr. Chairman, at the time when the 
Committee of the Whole rose, on August 
11, I expressed my disappointment that 
the administration— ŵlth whom I disa
greed on several major ingredients of the 
Federal labor-management relations 
program, had not engaged in serious 
give-and-take with the Committee in an 
effort to iron out these major differences. 
I indicated that, in view of the intransi- 
isence of the administration, it would be 
necessary for me to utilize every parlia
mentary device at my command to bring 
the intransigence of the administration 
to the attention of my colleagues.

Since that time, I am pleased that the 
administration sat down with represent
atives of the Committee in what appears 
to have been a sincere effort to resolve 
our differences. The Udall substitute is 
the result of these extended negotiations.

I am not totally delighted with this 
final product because it does not begin to 
afford the rights to employees which, in 
my judgement are essential ingredients 
of any labor r^ations program. But the 
Udall substitute does represent a sub
stantial improvement over what the ad
ministration originally proposed to the 
Congress. The Udall substitute does en
joy the support of the administration. 
Finally, the sad political reality is that 
given the anti-public employee mood of 
the Congress, I do not believe that the 
Nation is r e ^ y  to accept much more

Title VII obviously represents con
gressional dissatisfaction with the state 
of labor-management relations in the 
Federal service under the various over
sight bodies now established. The public 
and the taxpayer deserve the more effec
tive and efficient Federal Government 
that is a predictable result of a meaning
ful labor-management program for Fed
eral agencies. Unfortunately, the provi
sions of the order and, especially, the 
straitjacket interpretation of them by 
the Federal Labor Relations Council, 
have barred the development of such a 
program.

In enacting title VII, Congress will free 
both agency management and eihployee 
repres^tatives from the strictures of the 
past and thereby encourage both man
agement and labor to engage in the kind 
of relationship that, in the private sec
tor, has fostered the single most produc
tive economy in the world. An essential 
component of the new labor-manage
ment program mandated by title VII Is 
the interplay between the obligation to 
bargain in good faith over conditions of 
employment and the reserved manage
ment rights set forth in section 7106. 
Since the Udall substitute contains sev
eral changes from the committee print’s 
management rights clause, I would like 
to describe the background that led us 
to work out the Udall compromise and 
the current understanding that now 
prompts our agreement to the Udall 
substitute.

At no time either during the commit
tee’s de^berations or̂  afterwards was it
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M r. ROUSSKLpT. I appreciate the 
Grentleman’s inform ation.

Mr. CLAY, Mr. Chairman, I move to 
strike the requisite number of words, and 
I rise in support of the Udall substitute.

(Mr. CLAY asked and was given per
mission to revise and extend his 
remarks.)

Mr. CLAY. Mr. Chairman, some in this 
body would have us believe that the Udall 
substitute was written the headquarters 
of the AFL-CIO, but just the reverse is 
true, I believe. Not impugning the integ
rity of the gentleman from Arizona (Mr. 
Udall) who offered the substitute, but it 
seems most of the substitute was written 
long ago by the Business Roundtable.

I do not view this as a fight between 
labor and business. I view this as a fight 
between what is right and what is wrong, 
between what is just and what is unjust. 
I think what the gentleman from Arizona 
(Mi. Udall) is primarily attempting to 
do in his substitute is to get some balance 
between the now expanded rights of 
management and the lessened rights of 
the employees. It is in a sense a com
promise.

It is still management oriented—too 
much, in my opinion. It still allows the 
administration fiexibility—a little too 
much, in my opinion. It still permits the 
easy discharges of Federal employees— 
too much, in my opinion.

But, Mr. Chairman, the Udall substi
tute, even though it does not begin to 
reach the provisions that I and others 
on the subcommittee and committee ap
proved of in title VII, does however rep
resent the best that reasonable persons

the provisions o f  the UdaU substi-
tute.The Udall substitute provides for:

A statutory Federal labor-management 
program which cannot be universally 
altered by any President;

A truly Independent Federal labor re
lations authority with judicial review and 
eoiforcement of Federal labor relations 
authority decisions and actions;

Binding arbitration for most statutory 
appeals and grievances;

Negotiation of agency^wide regidations 
imder some circumstances;

Mandatory (consultation on Govern
ment-wide regulations;

Attorneys* fees, litigation costs for 
employees;

Automatic dues withholding at no cost 
to unions; and

Mandatory official time for the nego
tiation of collective bargaining agree
ments.

Because the Udall substitute for title 
VII contains several departures from the 
version in the committee print, I would 
like to set out for the record the con
siderations that lay behind this com
promise approach to labor-management 
relations in the Federal Government. 
Tlie Udall substitute is the culmination 
of extension discussions between Mr. 
Udall, the administration, Mr. Ford and 
others especially concerned with title 
VII, and myself. As the chairman of the 
Subcommittee on CJivil Service, the spon
sor of H.R. 13, and the cosponsor of H.R. 
9094, I would like to state the rationale 
behind certain sections of the bill that 
has led me and others to work out and 
support the Udall substitute.

organizations should be aUowed to b a r 
gain over every conceivable topic, m i- 
tially, disagreement arose over whetner 
the ultimate exercise of genuine manage
ment responsibility could best be pro
tected, while also insuring meaningful 
negotiations on other topics, by inclusion 
of a management ri^ ts clause in title 
vn , as under the Executive order, or by 
a case-by-case development as under the 
National Labor R ation s Act.

Many of us believed that a manage
ment rights clause was unnecessary. The 
National Labor Relations Board and the 
Federal courts have protected private 
sector management from imion demands 
that ‘‘management rights” be bargained 
away. See. e.g., Fibreboard Paper Prod
ucts Corp, V. NLRB, 379 U.S. 203, 235 
(1964) (bargaining obligation does not 
extend to the method of investing cap
ital, the goods to be produced, or the 
basic scope of the enterprise); General 
Motors Corp., 191 NLRB 951, 952 (1971), 
aff’d 470 F.2d 422 (D.C. Cir. 1972) (the 
issue of whether a comparer should sell 
a dealership facility); and Summit Tool
ing Co., 195 NLRB 479, 480 (1972) (par
tial closure of a company). Since this 
protection has been afforded private sec
tor management without a management 
rights clause in the National Labor Rela
tions Act, as amended, we believed that 
inclusion of such a clause in title vn was 
unnecessary and would invite the inter
pretative abuse reflected in the Councirs 
decisions on the order.

We were persuaded, however, that a 
new independent a^ncy, replacing the 
part-time management-oriented Coun

o
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cil, would itself provide some tnisulation 
against the Idnd of decisional abuse that 
has hamstrung both agency managers 
and employee representatives in the past. 
Moreover, we have included in section 
7136(a)(1) express recognition of our 
expectation that the new Federal Lfibor 
Relations Authority will Issue decisions 
superseding those of the Council. <In the 
interest of continuity we also jprovide 
that Council decisions will continue in 
force until superseded.) We fully expect 
that the Authority will not repeat the 
mistakes of the Coimcil, especially since 
the Authority is acting under a new 
statutory charter mandating a new ap
proach to Federal labor-management 
relations.

In drafting the conmiittee print ver
sion of title vn, the committee intended 
that the scope of collective bargaining 
under the act would be greater than that 
under the order as interpreted by the 
Council. (See House Rep. No. 95-1403 at 
pages 43-44.) The Udall substitute and 
its accompanying sectional analysis also 
embodies this approach. Title v n  is re
medial legislation designed to cure the 
problems caused primarily by the Coun
cil’s misinterpretation of the Executive 
order. The approach in title Vn con
stitutes a clear rejection of the CounciFs 
interpretative techniques, and we sup
port the Udall substitute with the clear 
understanding that'the Authority is in 
no way bound to the Council’s past deci
sions, even where language in title VH is identical to tliat in l^e :^ecutive order.

agement rights clause substantially en
larged beyond that in the committee 
print. An imix>rtant element in our 
agreeing to entrust such an expanded 
management rights clause to the hands 
of the new,Authority is the example of 
the protection afforded the collective 
bargaining process by conscientious 
scrutiny of management claims of in
fringements on management rights, es
pecially as found in the two 1978 deci
sions above. If the new Authority is 
faithful to these interpretative guide
lines, the ultimate exercise of the speci
fied managerial respo^bi^ty, the only 
subject exempted from the bargahiing 
obligation, wUl be proteqted and the gen
eral obligation to bargain over conditions 
of employment will be unimpaired. How
ever, it is essential that only those pro
posals that directly and integrally go to 
the sp^ified management rights be 
barred from the negotiations. (See the 
May 17, 1978 decision above at pages
5-7.)

Although more management rights 
have been added, the section has been 
revised to make clear that the exercise of 
any management rights In the section 
does not preclude negotiations over pro
cedures or adverse effects involved in 
those rights.

In section 7117, the Udall substitute 
removes many Government-wide regula
tions from collective bargalni&g. > We 
have agreed to this change with the 
understanding that tlie consultation 
riETlits accorded exclusive representatives

subsection 7114(a)(3)(B). Nothing in 
this section prohibits an agency from 
n^otiating greater rights for exclusive 
representatives. Nor does this section au
thorize an agency to bypass the rights 
of the exclusive representative and en
gage in direct communication^, with unit 
employes. Section 7116(a) (8) makes it 
an unfair labor practice for an agency to 
violate any provision of title Vn, includ
ing obviously the section requiring that 
a labor organization with exclusive rec
ognition shall be the exclusive repre
sentative.

Section 7116(b) (7) of the compromise’ 
version adds '̂picketing in a labor-man- 
agement dispute if such picketing inter
feres with an agency’s operations” as an 
unfair labor practice by a labor organi
zation. In National Treasury Employees 
Union v. Fraser, 428 P. Supp. 295 
(D. D.C. 1976), the U.S. district court held 
that the Executive order’s absolute ban 
on picketing was overbroad and violated 
the first amendment. The court specif
ically authorized nondisruptive informa
tional picketing. We had recourse to the 
Federal Labor Relations Council policy 
statement in this area and, in view of 
the constitutional principles involved, 
adopted the language in this subsection.

Section 7132(b) of the Udall compro
mise bars the use of official time for 
conducting the internal business of a 
labor organization. The section also lists 
three such activities reflecting our inten
tion that ''internal business*' be stricUy construed to ai>i>ly only to tliose actlvl-
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As the sectional analysis makes clear, 
the management rlglits clause is to be 
construed as a narrow exception to the 
general obligation to bargain in good 
faith. Although reviewing bodies under 
existing labor-management programs 
have sometimes adopted this approach, 
the Council has in large measure de
parted from this canon of construction in 
its haste to restrict the scope of bargain
ing. For examples of the approach man
dated by title VH, see Federal Employees 
Metal Trades Council af Charleston and 
17.5. mval Supply Center, Charleston, 
S.C. 1 FLRC 235, 244 (FLRC No. 71A-52) 
(1972); Local Union No. 2219, Interna’- 
tional Brotherhood of Electrical Workers 
AFlr-CIO and Department of the Army, 
Corps of Engineers, Little Rock District, 
Little Rock, Ark,, 1 FLRC 21». 235 (FLRC 
No. 71A-46) (1972); American Federa
tion of Government Employees, National. 
Joint Council of Food Inspection Locals 
and Officer of the Administrator, Animal 
and Plant Health Inspection Service, 
U.S, Department of Agriculture, 1 FLRC 
616, 620-21 (FLRC No. 73A-36) (1973), 
aff’d on remand 3 FLRC 324, 345-46 
(1975); AFGE Local 2595 and Immigra- 
tion and Naturalization Service, U,S, 
Border Patrol, Yuma Sector {Yuma, 
Arizona). 1 FLRC 71, 73-74 (FLRC No. 
70A-10) (1971); Library of Congress and 
American Federation of State, County 
and Municipal Employees, Local Nos. 
2477 and 2910, 56-7 (Decision of the 
Labor-Management Umpire) (May 17, 
1978) (slip opinion); and AFSCME, Lo~ 
cal 2910 and Library of Congress, 2-4,
6-7 (Decision of the Labor-Management 
Umpire) (Sept. 5, 1978) (sUp opinkm).

The Udail substitute contains a man-

are to be rigidlyclear from the contents ,oX tĥ e a g ^ ^  statement required in subs^tion 7117 
(d) (3) (B) that the agency has in fa^t 
considered the Views and recommenda
tions of the labor organizations exercis
ing consultation rights. A clear record is 
also necessary for later judicial review 
of the adequacy of the agency's proceed
ings that led to promulgation of the 
regulation.

Section 7103(a) (14) (D ), removing 
from subjects of bargaining those mat- 
ters specifically provided for by Federal 
statute, was adopted by the committee 
and retained in the UdaU substitute with 
the clear undersanding that only mat
ters “specifically” provided for by statute 
would be excluded imder this subsection. 
Thus, where a statute merely vests au
thority over a particular subject with an 
agency official with the official given dis
cretion in exercising that authority, the 
particular subject is not excluded by this 
subsection from the duty to bargain over 
conditions of employment.

Section 7114(a)(1) requires that a 
labor organization that has been accord
ed exclusive recognition shall be the 
exclusive representative fpr employees in 
its bargaining unit. Section 7114(a) (3) 
(A) specifically gives the exclusive rep
resentative the opportunity to appear at 
“formal discussions” between agency 
representatives and employees. In the 
Udall substitute the word “formal” was 
inserted before “discussions” in order to 
make clear the intention that this sub
section does not require that an exclusive 
representative be present during highly 
personal, informal meetings such as 

^^ounseling sessions— ûnleî  covered by

____ ties regarding the structure w d i ^ t u -  tion of the labor organization. A ctiv iti^  
that involve labor-m anagem ent contacte 
are not included in this section. Nor is 
preparation for such activities, such as 
grievances, bargaining, unfair labor 
practice proceedings, included within 
this section. Title v n  imposes heavy re
sponsibilities on labor organizations and 
on agency management. These organiza
tions should be allowed official time to 
carry out their statutory representa
tional activities just as management uses 
official time to carry out its responsibili
ties.

The purpose of title VII is to foster a 
successful labor-management program 
in the Federal service. Under the current 
system, many agencies have elected to 
ignore litigation before the Council and 
simply conclude agreements with em
ployee representatives that benefit both 
agency manafgement and employees. 
Since the Council's decisions have been 
too ri^d even for agency management, 
there is a growing body of Federal con
tracts existing outside the realm of the 
Council’s formal negotiability rulings. 
(See, e.g., “Assignment and Scheduling 
of Work in Federal Labor Agreements,” 
USCSC/OLMR 76/14 (August 1976) and 
particularly clauses numbered 8, 13, 16, 
29, 30, 31, 42, 43, 51, 52, 68, 103, and 113 
therein.)

Section 7136(a)(1) provides that noth
ing in title VH will preclude the renewal 
or continuation of such agreements. In 
this way, we have sought to insure that 
our goal of bringing successful labor rela
tions programs to other agencies will not 

. impair the ongoing development of such 
programs in agencies where they already

001
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exist. This goal also requires great hesi
tancy in applying Council decisions, even 
where those decisions interpret language 
in the order identical to that found in 
title vn.

The whole structure and approach of 
title VII is in large part a repudiation 
of past Council practice. If we could 
not have been assured that identical 
language for management rights would 
be Imndled differently imder the narrow 
construction mandated by title Vn,.the 
Udall compromise would never have been 
possible. That compromise is an im
portant step in gaining House action on 
title VII and the bill in general. Many 
of us believe that the list of management 
rights is needlessly long, but we also 
believe that Interpreted in accord with 
the clear principles enunciated in the 
legislative history the list of manage
ment rights will not impair a genuine 
collective bargaining relationship over 
meaningful Issues. This last understand
ing is an essential element in all tiiat we 
do in adopttng the UdaU compromise.

Section 7103(a) (14) (A) defines ^  
term “conditions of employment” and 
the exceptions to the term. The general 
obligation of both management and la
bor to bargain in good faith is an obliga
tion to bargain over ^'coi^tions of em- 
ploymenV' SecUon 7103(a) (14) (A) was 
amende to clarify the Intent that col
lective bargaining will not extend to 
matters of discrimination in agencies 
subject to the jurisdiction of the Equal 
Employment Opportunity Commission. 
Under section 11 of tiie Squal Smplc^-

Mr. DERWINSKL Mr. Chairm^, the 
amendment is simply the administra- 
tion”s proposal for a flexilde but orderly 
codification of the Executive orders 
which have successfully governed Fed
eral labor-management relations since 
1962. Four Presidents, two of each party, 
have managed to work with tiie guide
lines embodied in this substitute, and 
now their successor has offered to codify 
the system into statutes which cannot, 
like Executive orders, be revoked by the 
White House at will.

The substance of this amendment 
closely resembles the original program 
established by President Kennedy.

First. Union membership and dues re
main voluntary. Work slowdowns, stop
pages or picket lines continue to be un  ̂
fair labor practices.

Second. The P̂ êsident retains lus 
right, within the 14w, to appoint and re
move membeî  of a bipartisan Federal 
Labor Relations Authority, whose Gen
eral Counsel would investigate and pros
ecute unfair labor practies, as does the 
General Counsel of the National Labor 
Relations Board.

Third. The amendment would permit 
negotiated grievance arbitration on most 
matters, and the FLRA would have sub- 
pena powers to enforce final decisions, 
which would be subject to judicial review 
on constitutional questions.

Fourth. "Under this substitute, an agen
cy’s mis^on, budget, organizati<Hi and 
internal security practices would remain 
beyond the scope of coUective bargaining, as would the wages, fringe benefits.

man, I want to point out the four major 
places where my amendment differs from 
the UdaU substitute. One is on exclu
sive recognition with a union election. 
My amendment' continues our current 
procedure in requiring an Section must 
be held before exclusive recognition 
status can be granted to a union. The 
committee biU and the Udall substitute, 
however, d^>art substantially from our 
current standard and permits the Fed
eral Labor Relations Authority to grant 
^elusive recognition without an election 
simply on the basis of a showing by a 
labor organization that it represents a 
majority of the employees in the agency. 
This could be shown either on the basis 
of a card check or a petition. We differ 
on that point.

On picketing, my amendment includes 
a provision against picketing which in
terferes or threatens to interfere with 
an agency’s operation, which is presently 
in the current Executive order prohibi
tion. The committee biU, on the other 
hand, is unclear on the subject of pick
eting. It is also imclear in the Udall 
substitute. In its provisions on unfair 
labor practices, the committee bill does 
not include jacketing as an unfair labor 
practice. I am uncertain if the exclusion 
would permit pickets in all circumstances 
and, tf so, what recourse would an agency 
have if such picketing was not an unfair 
labor practice?

Another section on which we have a 
difference is that of dues withholding and official time.

M y amendmeait allows unions to enter



m ^ t  Opportimtty' Act o f  1972, Public 
Law 92-261, 36 Stot. I l l ,  codified at 42 
TJ.S.C. 2000e-16, the Civil Rights Act of 
1964 was amended to include the pro
hibition of emplos^ment discrimination in 
tlie Federal Go^mment, Under the act, 
the dvU Service Commission (CSC) 
*Was glvai oversight responsibility for 
equal employment and afBrmative ac- 
idon programs in the Federal Govem- 
!tnent. A desire for more expert handling 
'of such issues, and to some extent a dis
satisfaction with the p^ormance of 
VSC in this area, led to the transfer of 
CSC functions in the area of employmait 
discrimination and affirmative action to 
the Edual Employment Opportunity 
Commission (EEDO- See Reorganiza
tion Plan No. 1 of 197B, effective May 6, 
1978. The committee has added language 
to this subsection to make clear its in
tent tiiat agencies and labor organlza- 

' tions do not engage In bargaining over 
matters subject to the EEOC's jurisdic
tion. Like tJie Civil Service Commission 
before It, the Equal Iteployment Op
portunity Commission now has juris- 
diction over all Federal employees 
covered by the 1972 act, except for those 
in the Library of Congress for whom the 
1972 act precliMies outside review of dis
crimination matters by another ad
ministrative ag^cy.

I urge my colleagues to support this 
amendment.

Mr. DERWINSKl. Mr. Chainnan, I 
move to stnke the requisite number of 
words. _

(Mr. DERW1N3KI asked and was 
permission to revise and ^tend 

his remarks.)

and number of employees in an agency; 
the numbers, types and grades of posi
tions or employees assigned to an orga
nizational unit, work ixroject or tour of 
duty; or the technology of performing 
the work of such projects.

The ottier provisions of this substitute 
are substantially identical to Executive 
order 11491, as amended.

Fifth. The uniformed services. For
eign Service, Tennessee Valley Authority, 
national and internal security ag^cies, 
and non-executive agencies are excluded 
from coverage.

Sixth. National consultation rights at 
an agency-wlde lev^ are available to 
unions which represent a sidistantial 
number of agency employees, but are not 
recognized as the exclusive bai^aining 
agent. Exclusive representation rights 
would be won by a union's receiving a 
majority of votes in elections by secret 
ballot..

Seventh. Agencies would be r^uired 
to show a * ĉompelling need” wi^ an 
otherwise negotiable regulation should 
be kept off the bargaining tM e.

The Assistant Secretary of Labor for 
Labor-Man^^^^nent Relaticms would 
continue to issue standards of conduct 
for all lab<»' organization in both the 
l» ‘ivate and public sectors.

Mr. Chairman, I 6iQ>port the amend
ment.

Mr. COLLINS of Texas. Mr. Chair
man, I move to strike the requisite 
number ci w<»xte.

(Mr. COIMNS of Texas asked and 
was given jjeimission to revise and ex
tend his renaarks.)

Mr. COUUNS of Tesas. Mr. Chair-

Into dues withholding agreements with 
agencies, and the service <diarge for the 
work would he subject to bargaining. 
XTndOT the voluntary dues withholding 
system, allotments are revokable at 6 
month intervals. Both of these provisions 
are identical to our current program.

The committee bill and the Udall sub- 
Mitute, on the oth^ hand, depart from 
our current program by requiring an 
agency to deduct dues at the request of 
an exclusive union. Allotments would be 
irrevocable for 1 year, and would be 
made free of charge to both the union 
and the employee.

The committee tell also allows for dues 
withholding arrangements for unions 
with 10 percent or more membership in 
bargaining units where there is no ex
clusive union.

The fourth point on which we do not 
agree, and which is of major concern is 
that of judicial review of Federal Labor 
Relations Auttiority.

My amendment, and I differ from the 
Udall substitute, provides- that deci
sions and orders issued by the Federal 
Labor Relations AuthorUy are final and 
enforceable the Federal Labor Rela
tions Autitioi^ and are not subject to 
judicial review for enforcement—^scept 
that judicial review may be obtained on 
constitutional questions. Access to judi
cial review for adverse action and dis
crimination matters would continue 
under my amendment.

" The committee bill seriously weakens 
the Federal Labor Relations Authority by 
providing that all of its decisions and 
orders are sid>ject to judicial review in 
any U,S. IMstrict Court.

oC:)



What would happen under this judicial 
review is that one individual could go to 
court instead of bringing it before the 
P ^ ra l Labor Relations Authority, tbis 
when our courts are so overcrowded. Al- 
thou^ we want everyone to have fi^  
recourse to judicial review, this would 
mean that it would go to the court sys
tem if one individual wished, and this 
would mean imending litigation and 
woidd make the paî erwork on this un
bearable.

Mr. ASHBROOK. Mr. Chairman, will 
the gentleman yield?

Mr. COLUNS of Texas. I yield to the 
gentleman from Ohio.

Mr. ASHBROOK. Mr. Chairman, I 
thank the gentleman for yi^ding. I want 
to congratulate him for this amendment.

Mr. Chairman, it just seemis incom
prehensible, that at a time when we are 
talking about more democratic proce
dures, we are talking about the rights of 
the rank and fUe, we are talking about 
individuals becoming more active
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denied the same democratic rights that 
others enjoy. Everyone would be as
tounded at the sO«ise of those rights if 
that happened anywhere elro.

Mr. Chairman, I could cite examples 
of union members who have been fired 
for merely speaking out against the in
ternational oflacere. We had examples of 
unions fining members for having the 
audacity to run against an international 
president. They fine members for the ex
ercise of constitutional rights that would 
be guaranteed to everyone else.

Somehow or other, on the other side 
they tend to look the other way. The 
great civil rights advocates of our time 
tend to look the other way when it comes 
to the basic constitutional rights of 
either union members or of workers who 
are about to be placed in the union, 
whether it is with their vote or without 
their vote. Our liberal friends just don't 
care. Their concern about civil rights 
has a water’s edge and that is when 
imions are involved.

.Mr. RUDD Cduring the reading). Mr. 
Chairman, I ask unanimous consent that 
the amendment be considered as read 
and printed in the R ecord.

The CHAIRMAN. Is there objection 
to the request of the gentleman from 
Arizona?

There was no objection.
Mr. RUDD. Mr. Chairman, this slight 

but important addition to the exclusions 
from the definition of ‘‘employee,” in the 
Udall substitute to Collins, amendment 
and, re-states in clear and unequivocal 
language that strikes against the Fed
eral Government are illegal and punish
able.

By adding this exclusion, we will re
move any doubt about the intent of this 
Congress and this legislation with regard 
to strikea by Federal employees.

The effect of this amendment is 
straightforward.

An employee who strikes is no longer 
eligible to work for the Federal Govern
ment.

maiviauais DecomiiiB I think the C<^ns Such a person would no longer enjoy
amendment helps further some of ^ e  the protections and benefits of this leg-have a bill which would limit the r i^ t 

of an employee to make an expression of 
whether or not he wants to belong to a 
imion. ^  ^

The provision in titie vn, as reported 
in the UdaU substitute, is absolutely an 
invitation to blanket in union member
ship without a vote.

Mr. Chairman, one of the most funda
mental American principles is tliat we 
sliould have votes and, indeed, secret bal
lots on very substantive Issues. Wliettier

basic democratic rights which all of us 
in our speeches at home enunciate, ex
cept for those who look the other way 
when it comes to this vital area of rec
ognition and whether or iiot a rank-and- 
file member should have a right to vote.

Mr. Chairman, I think it is basic that 
there should be a vote and there sliould 
be a secret vote. Any effort to force imion 
membersliip on any employee, particu
larly a Federal employee, without a vote

islation.
This provision is consistent with the 

penalties already contained in title 5 o f 
the United States Code.

It is, in fact, more lenient than the 
provisions of titie 18, which allows fines 
and imprisonment for strikers.

These penalties are consistent with 
tiie provisions of Executive Order 11491.

But more importantly, tliis amend
ment is consistent wltb tbe origlzial and

OOto



one is groingr to be required to belbner to a union or not is a very substantive issue, 
and to try to blanket such an issue with 
an overall designation that we can have 
the FLRA blajiket members into a union 
without a vote runs against the tide of 
everything that we have been doing.

The CHAIRMAN. The time of the gen
tleman from Texas (Mr. CoLLnrs) has ex
pired.

(By unanimous consent, Mr. Collins 
of Texas was allowed to proceed for 3 
additional minutes.)

Mr. ASHBROOK. Mr. Chairman, will 
the gentleman yield further?

Mr. COLLINS of Ttexas. I yield to the 
gentleman from Ohio.

Mr. ASHBRCXJK. To continue, Mr. 
Chairman, it runs against the tide of 
everything that we have been doing, and 
against all of the great liberal talk on 
the other side.

Mr. Chairman, if we look at this from 
the civil rights staiKipoint, this is as 
important a civil right as anyone could 
have in America. I am aaiiazed to see the 
great civil rights advocates look the other 
way when it comes to forcing members 
into a union without a vote. If they want 
a vote and there is a majority, that is 
fine. We all agree with that. However, it 
certainly runs against the tide of civil 
rights to say that we are going ,to make 
a person belong to a union without a 
secret ballot, without an expression of 
the majority..

Mr. Chairman, the one thing which 
the gentleman from Dlinois (Mr. Erlen-  
born) and I have pointed out so fre
quently during the debate on the so- 
called Labor Reform Act is that often 
rank-and-file members of a union are

cen»m iy runs against the tide of good 
public opinion and proper constitutional

Mr. Chairman, I  certainly sup
port the CoUins amendment,

I think for all the reasons the gentle
man pointed out, we could go through 
every section in order to have a much 
more balanced approach. I think we have 
to decidew hether we want a balanced 
approach or whether we want the Fed
eral unions to literally run the Federal 
service.

Mr. COLLINS of Texas. Mr. Chairman, 
the gentleman from Ohio (Mr. Ash-  
BROOK) sums the matter up well in say
ing that every worker in America is en
titled to freedom of choice and they 
should have the right to vote on whether 
they want to belong to a union; and 
based on their vote, they would be so 
governed.

This is a very serious flaw in the Udall 
substitute because it almost brings on 
mandatory unionism instead of giving 
aU of the workers an opportunity to de
cide for themselves.
AM END M ENT OFFERED B Y  M R . RTTDD TO T H E  

AM END M ENT OFFERED BY M E . TTDALL  AS A 
SUBSTITUTE FOR T H E  AM EN D M E N T OFFERED 
BY COLLINS OF TEXAS

Mr. RUDD. Mr. Chairman, I offer an 
amendment to the amendment offered 
as a substitute for the amendment. 

The Clerk read as follows:
Amendment offered by Mr. Rudd to the 

amendment offered by Mr. Udall as a sub
stitute for the amendment offered by Mr. 
Collins of Texas: Immediately after section 
7103(a)(2) (iv), insert the following new 
paragraph:

“ (V) any person who participates in a 
strike in violation of 6 U.S.C. 7311;**.

___  intent of this —f aciUtate the removal of those employe 
who are Inadequate in the performance 
of their jobs.

For there can be no more inadequate 
performance than total abandonment of 
job responsibilities in order to strike.

It has long ^ n  recognized that pub
lic employment is quite different than 
private sector employment.

These differences are most acute when 
it comes to labor relations in general, 
and strikes in particular.

Strikes deprive the public of services 
for which there is no alternative source 
of supply.

Some of these services, including many 
provided by the Federal Government, are 
so critical that their disruption threatens 
the public well-being.

Many oth^ strikes by Federal employ
ees would cause extreme hardship to in
dividuals and businesses across this 
country.

Just this summer, we have seen too 
many American cities thrown into chaos 
by striking police, firefighters, garbage- 
men, and others seeking to force these 
cities to capitulate to their demands.

Such actions are nothing short of 
blackmail—the actions of a narrow-in- 
terest group holding public welfare hos
tage in order to achieve their own selfish 
ends.
. There can be no question that we need 
to ban public sector strikes.

The threat to the public is unthink
able.

The tactic is intolerable.
Title vn of this bill must very clearly 

restate the intent of Congress that

oGi
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strikes gainst the Federal Ckwermnent 
are illegia and punishable.

This amendment accomplishes that 
purpose.

I urge its adoption.
Mr. UDAIiL. Mr. Chairman, wiU the 

gentleman yield?
Mr. RUDD. I yield to the gentleman 

from Arizona.
Mr. UDALL. Mr. Chairman, in a burst 

of good fellowship between Arizonans, if 
the gentleman wants to save time for 
other Members who have more conten
tious amendments, we are prepared to 
accept this one. It is already in the law.

Mr. RUDD. Mr. Chairman, I thank the 
gentleman very much. This amendment 
nails it down.

The CHAIRMAN. The question is on 
the amendment offered by the gentle
man from Arizona (Mr. Rttdd) to the 
amendment offered by the gentle
man from Arizona (Mr. Udall) as a sub
stitute for the amendment offered by 
the gentleman from Texas (Mr. Col
lins) .The amendment to the amendment 
offered as a substitute for the amend
ment was agreed to.
A M E N D M E irr OFFERED B Y  M R . KRLENBORN TO

T H E  AM EN D M EN T OFFERED BY M B . XJDALL AS
A SUBSTITUTE FOR T H E  AM ENDM ENT OFFERED
B Y M R. COLLINS OF TEXAS
Mr. ERIjENBORN. Mr. Chairman, I 

offer an amendment to the amendment 
offered as a substitute for the amend- 
tment.The Clerk read as f  oUows:

A x n e n d m e x i t  o f f e r e d  toy  M r .  E r u e n b o b n  t o

the problem, and I do not stand alone 
in looking for a solution.

I have here a letter dated July 20 of 
this year from the Federal Election Com
mission and signed by all of its members. 
The Commission itself and the members 
of the Commission are deeply concerned 
about this conflict. I will read it in part. 
The letter is addressed to the President 
and it says:

D e a r  Mr. P r e s i d e n t :  The undersigned 
membeiB of the Federal Election Commission, 
by this letter, urge that appropriate steps be 
taken to exempt the Federal Election CJom- 
mlssion and its staff from collective bargain
ing with, and representation of employees 
by, labor unions which maintain political 
action committees or which endorse or sup
port Federal candidates.

The letter goes on to ask that under the 
Executive order or through an amend
ment to the bill before us the Commission 
be exempt from having to recognize the 
union that they are supervising imder 
the act. I think that is a reasonable re
quest. I am surprised that the committee, 
knowing of the concerns of the Commis
sion, did not respond and adopt in com- 
mitee an amendment such as the amend
ment offered here.

The sole effect of my amendment is to 
say that unions that maintain political 
action committees or who endorse candi
dates for Federal office may not represent 
the employees of the Election Commis
sion. The two conditions are conditions 
that would subject a union to supervision 
by the very people we are talking about 
here. I  do not see any way we can reach

bargaining-with a union that has been se
lected by its employees to represent its 
employees. Furthermore, it should be 
noted that the FEC is coming to us, that 
group of people who I am sure all of us 
think so fondly of as having done a won
derful job with the attempts we have 
made in reforming the election law, with 
a unanimously passed resolution saying 
that their highly laudable purpose is 
simply to avoid a conflict of interest. 
Baloney! Their highly laudable purpose 
is that they have a work force that is 
sufficiently concerned about representa
tion to have an 80-percent vote to select 
a union to represent them.

What union did they select? Not a 
union that represents blue collar work
ers, not a union that represents a wide 
spectrum of the Federal work force; in 
fact, not even a union affiliated with the 
AFL-CIO, but an Independent union 
which has grown out of representing In
ternal Revenue agents.

What is amazing is that a union made 
up entirely of professionals, that includes 
every office of the Internal Revenue Serv
ice in the United States, cannot be 
trusted to conduct audits if they belong 
to a union, if they are working for the 
FEC; yet those ^ployees that belong to 
that union audit you and I as citizens. 
They audit every imion in this country. 
They audit every nonprofit organization 
in this countar and they audit every cor
poration from General Motors on down.

Now, the FEC came to us and talked 
to us about this. We said, "Look, this 
c a n  b e  s o l v e d , ”  a n < l  w e  c o n f e r r e d  w i t h

O



the amendment offered toy Mr. Udaui as a 
substitute for tlie amendment offered by 
Mr. OoLLms of Texas: Newly designated 
section 7112 of subpart P of part HI of title 
V, United States CJode, Is amended by in
serting after subisectlon (c), a new subsec
tion (d) (and redesignating tlie subsequent 
subsections accordingly) whlcli. reads as fol
low®* ^“ (d) Any employee who Is engaged in the 
administration, interpretation and enforce
ment of the Federal Election Campaign Act 
of 1971, as amended, shall not be represented 
by any labor organization which maintains 
a political action committee or which is af
filiated, associated, or connected with an or
ganization which maintains a political ac
tion committee; nor shall such employees 
be represented by a labor organization which 
expressly advocates the election or defeat of 
any cemdidate for Federal Office.’*.

Mr. ERLENBORN (during the read
ing). Mr. Chairman, I ask unanimous 
consent that further reading, of the 
amendment be dispensed with, and that 
It be printed in the R ecord.

The CHAIRMAN. Is there objection to 
the request' of the gentleman from Illi
nois?

There was no objection.
(Mr. ERLENBORN asked and was 

given permission to revise and extend 
his remarks).

ERLENBORN. Mr. Chairman, this 
amendment addresses what I consider 
to be a very serious problem, and that is 
the possible conflict that Federal Election 
Commission employees will face if they 
belong to and are represented by a labor 
union that is subject to supervision under 
the Federal Election Act. I do not stand 
alone, nor was I the one first to observe

any other conclusion than that there is 
a clear conflict o f interest, «  we have a 
member o f the union investigating the 
very union that he belongs to.

I would hope that the committee would 
see fit to agree to this amendment. .

Mr. FORD of Michigan. Mr. Chairman,
I rise in opposition to the amendment.

(Mr. FORP of Michigan asked and was 
given permission to revise and extend his 
remarks.)

Mr. fo r d  of Michigan. Mr. Chairman, 
with all due respect to my colleague, the 
gentleman from Illinois (Mr. Erlen- 
BORN), the purpose that his amendment 
purports to carry out Is a laudable one 
and one on which we are in total agree
ment. But, unfortunately, to reach his 
end he is driving a tractor across the 
front lawn, and it really is not necessary; 
a lawnmower would do the job.

I am sure that the gentleman has no 
way of knowing about the back^oimd of 
this. First of all, consider that what we 
are talking about is a bargaining uiiit of 
150 employees which last week held an 
election to determine whether or not they 
wanted to t>elong to a union, and in fact 
selected the unicm to which they would 
belong. Seventy-five percent of all the 
employees in the unit participated in the 
secret election, as the gentleman has in
dicated he would like the practice to be, 
and 80 percent of those who participated 
in the election voted to select the Na
tional Treasury Employees Union as their 
collective bargaining agent. So, in fact, 
we are now at the point today where the 
PEC is required under the existing Execu
tive order, ^ot under this bill but imder 
tlie existing Executive order, to begin

Chairman Thompson of the H o^ e  
Committee on Administration. The e lu 
tion of the problem is in the Federal 
election law to provide that if ,a union 
representing the employees o f the Fed
eral Election Commission has a PAC and 
it comes within the purview of the law 
that that pact is to be audited, then the 
PEC would be required to go outside and 
get an independent auditor.

Now, how many times a year are they 
going to audit their own union PAC. 
Every month, every 2 months or every 10 
years? Or only when they think there 
Is some reason to audit them, or when 
they come up by the luck.of the draw?

The CHAIRMAN. The time of the gen
tleman from Michigan has expired.

(By “unanimous consent, Mr. Ford of 
Michigan was allowed to proceed for 2 
additional minutes.)

Mr. FORD of Michigan. Mr. Chairman, 
if this was the first attempt to prevent 
them, to save themselves from sitting 
down and bargaining in gopd faith with 
their employees, it would not be all that 
bad. What they first did was that the 
Federal Election Commission, 150 em- 

 ̂ployees, was not under the existing 1̂ -  
ecutive order as on appn3>riate bargain
ing unit and they tried to prevent their 
employees from joining a imion by indi
cating they would n^t recognize that 
their employees constituted within the 
purview of the present Executive order 
a bargatr^g unit. That was appealed to 
the assistant secretary, who determined 
that, indeed, the employees of the Fed
eral Election Commissicm were an ap
propriate bargaining unit under the Ex
ecutive order that has been in effect since
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196a. They then appealed to the admin
istration and asked the White House to 
change the Executive order. Ip other 
words, after having determined that the 
rules provided that they could not pre
vent the employees from joining the 
union and bargaining with them, they 
then went around the process and at
tempted to change the rules by saying, 
“Take us out of the Executive order.” 
They were refused.

Now, after those efforts to prevent the 
employees from jQining a union and to 
save themselves from bargaining with 
their employees, the same as every other 
Federal agency, they now come to us un
der the guise of trying to protect the 
purity of their audits, to try to accbm- 
plish by indirection that which they 
could not accomplish directly.

I will pledge the gentleman from Illi
nois my full support before the House 
Committee on Administration and on 
this floor for clear language in the Fed
eral election law amendments when they 
come to us that specifically lawfully re
quires that the Federal Election Com
mission seek outside mdependent audits 
on any occasion when the activity of a 
union representing its employees are in
volved. I think that is the proper way 
to do it. We should not leave here being 

^accused of having literally ex post facto 
legislated out of existence a bargaining 
unit.

The CHAIRMAN. The time of the gen
tleman from Michigan Mr. F o r d )  has 
expired.

(On request of Mr. E r i - e n b o r n ,  and by

Now, is it not rather interesting that 
of all the unions in this country repre
senting employees in the private sector, 
in and out of right-to-work States, it has 

. never occurred to anyone to change the 
National Labor Relations Act to affect 
the ability of the members of a group 
to belong to a union if in fact that union 
takes a position in elections?

This would make the FEC distinct and 
different from every other collective bar
gaining imit? in the U.S. Government.

I am frankly ashamed of the fact that 
the Members of my party voted on FEC 
to ask for this kind of an amendment. I 
think it is the most undemocratic— ŵith 
a small “d”— p̂roposal I have ever heard. 
I think it is an absolute outrage, and it 
is an insult to every Member in this 
House who worked for election reform 
and for the purity of the electoral 
process.

The CHAIRMAN. The time of the gen
tleman from Michigan (Mr. Ford) has 
again expired.

(On request of Mr. Erlenborn, and by 
imanimous consent, Mr. Ford of Mich
igan was allowed to proceed for 2 addi
tional minutes.) ^

Mr. ERIiENBORN. Mr. Chairman, will 
the gentleman yield further?

Mr. FORD of Michigan. I yield to the 
gentleman from Illinois.

Mr. ERLENBORN. Mr. Chairman, let 
me point out that there are two portions 
of my amendment. One is as it applies to 
the political action committees and pro
scribes belonging to a union or a group 
that is aflSliated with a union that main-

do that. We ought not have the regula
tors under our Federal election laws ad
vocating the election or defeat of the 
very people who are running for ofiBce 
and subject to their jurisdiction.

Mr. SOLARZ. Mr. Chairman, I move 
to strike the requisite number of words.

Mr. Chairman, I would like to ask the 
gentleman from Illinois (Mr. Erlen
born) , the author of the amendment, a 
few questions. /"

I gather it is the purpose of this 
amendment to in effect deal exclusively 
with the FEC, and with no other Fed
eral agency.

Mr. ERLENBORN. If the gentleman 
will yield, that is correct.

Mr. SOLARZ. If that is in fact the case,
I wonder if the gentleman could explain 
what seems to me to be a potentially 
significant ambiguity in this amendment. 
As I read the amendment, it says that 
any employee who is engaged in the ad
ministration, interpretation, and en
forcement of the Federal Election , 
Campaign Act of 1971 shall not be rep- ' 
resented by any labor organization 
which maintains a political action com
mittee, and then it goes on. Now, it seems 
to me that this might very easily be inter
preted to apply, for example, to em
ployees in the Justice Department who 
have the responsibility for the enforce
ment of the criminal penalties in the FEC 
law, and that, in this sense, the gentle
man’s amendment might not only pro
hibit the employees of the FEC from 
being represented by a labor union, but 
migbt also probibit, unintentionally and
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unanimous consent, Mr. F o r d  of Miclil- 
gan was allowed to proceed for 2 addi
tional minutes.)

Mr. ERLEI^ORN. Mr. Chairman, will 
the gentleman yield?

Mr. FORD of Michigan. Yes, I yield to 
the gentleman from Illinois.

Mr. ERLENBORN. Mr. Chairman, I 
appreciate what the gentleman from 
Michigan (Mr. Ford) has said, and I 
hope that that clear expression Is forth
coming in the Federal election law or the 
report accompanying it.

But the gentleman is referring, I think, 
only to audits. There Is the other ques
tion raised by this amendment, and that 
is as to employees belonging to a union 
that has endorsed a candidate for Fed
eral office. Now, that means that we will 
have employee of the commission who 
may be investigating that very candi
date or the committee supporting the 
candidate that they have endorsed or 
who may be investigating the opponent 
of the candidate they have endorsed. 
That goes beyond the question of audits.

How would the gentleman suggest 
that, without the adoption of an amend
ment such as this, we ward off that kind 
of conflict of interest?

Mr. FORD of Michigan. Mr. Chair
man, I will say to the gentleman from 
Illinois (Mr. Erlenborn) that I do not 
really think that we do that. What the 

- latter part of the gentleman’s amend
ment suggests is this—and I frankly 
did not allude to it— în addition to the 
other conditions, any “labor organiza
tion which expressly advocates the elec
tion or defeat of any candidate for Fed
eral office.’*

tains a political action committee.Mr. FORD of Michigan. Mr. Chairman, 
if I might put the gentleman's mind to 
rest, I suspect there is a little jealousy 
in there someplace. The fact is that this 
is an independent union which got there 
“fustest with the mostest” and beat the 
AFL-CIO to the pimch and got the bar
gaining unit. That might have some
thing to do with some attitudes in this 
House about whether or not we want to 
protect what they have done.

They are not aflQliated with any other 
union. They are an independent imion, 
representing Treasury agents, IRS 
agents, and similar types of Federal 
employees.

Mr. ERLENBORN. Mr. Chairman, will 
the gentleman yield?

Mr. FORD of Michigan. Yes, I yield to 
the gentleman from Illinois.

Mr. ERLENBORN. Mr. Chairman, I 
was going to point out that in the second 
part of my amendment the lan^age is 
addressing the prohibition against be
longing to a labor organization that ex
pressly advocates the election or defeat 
of a candidate for Federal office, and we 
left out that portion about being “af
filiated with.’’

So we could have in this instance a 
union local that is affiliated with the 
AFL-CIO, and the AFL-CIO could ad
vocate the election or defeat of a candi
date and not violate this particular 
amendment.

What we are saying is that the union 
local representing the FEC. employees 
should not advocate the election or de
feat of a candidate for office. I think it 
is quite apparent that they ought not

u n w i t t i n g l y ,  but nevertheless inescapa
bly, employees o f the Justice Depart
ment, who are engaged in the adminis
tration and enforcement of this law, from 
being represented by unions as well.

Mr. ERLENBORN. If the gentleman 
will yield, as the gentleman now calls my 
attention to it, that might very well be 
the interpretation. The language, by the 
way, of this amendment is not language 
that I drafted but, rather, is an amend
ment drafted by the Federal Election 
Commission and suggested by them.

Let me point out to the gentleman that 
the Udall substitute to which this amend
ment is being offered has language rela
tive to the exclusion of a similar nature 
for those units of Government adminis
tering Federal labor-management rela
tion laws. And let me quote. It excludes 
from any bargaining unit employees en
gaged in “administering any provision 
of law relating to labor-management re
lations.”

I think, likewise, there you might have 
the Solicitor’s office, or possibly even the 
Justice Department, administering in 
some fashion the criminal law, the crim
inal sections in the National Labor Re
lations Act. So the same sort of lan
guage is used by the committee and by 
the gentleman from Arizona (Mr. 
Udall) . '

Mr. SOLARZ. This is the gentl«nan;s 
amendment, and I do not think that it 
would be appropriate for us to pass an 
amendment of this nature imlei^ we had 
a very specific idea of what it meant 
and what it did not mean.

Is it the gentleman’s intention that 
this amendment apply solely to the FEC?

oc:-I
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Mr. ERLENBORN. That is my inten

tion.
Mr. SOLARZ. I thank the gentleman 

for that clarification. I think it makes 
the amendment less unfortunate than it 
otherwise would have been, but I do at 
this point, having received that clarifica
tion, nevertheless want to indicate that 
I support the observations made by the 
gentleman from Michigan. I urge my 
colleagues, this clarification notwith
standing, to vote against the amend
ment.

The CHAIRMAN. The question is on 
the amendment offered by the gentleman 
from Illinois (Mr. Erlenborn) to the 
amendment offered by the gentleman 
from Arizona (Mr. Udall) as a substitute 
for the amendment offered by the gentle
man from Texas (Mr. Collins) .

The question was taken; and the 
Chairman announced that the noes ap
peared to have it.

RECORDED VOTE

Mr. ERLENBORN. Mr. Chairman, I 
demand a recorded vote.

A recorded vote was ordered.
The vote was taken by electronic de

vice, and there were—ayes 166, noes 217, 
hot voting 49, as follows:

[RoU No. 763]
AYES—166

Abdnor Andrews, N.O. 
Andrews,N. I>ak. 
Archer 
ABhbrook

Goodllng
Oradifion
Grassley
Oudger
Quyer
Hagedom

Myers, JolinNealO’Brien

NOES—217

Pettis
Poage

Addabbo FcAey Nix
Akaka Foid,Ii£ich. Nowak
Alexander Ford, Tenn. Dakar
Anderson, Fowler Oberstar

Calif. Fuqua Obey
Annunzio Qammfi ê Ottinger
Applegate Oaydoe PanettaAshley Giaimo Patten
Aspln Oilman Patterson
Baldus Ginn Pattison
Bedell Gonzalez Pepper
Beilenson Gore Perkins
Benjamin Green Pickle
Bennett Hamilton Pike
Bevill Hanley Price
Biaggi Hannaford PritchardBingham Harkln Bah^l
Blanchard Harrington BangelBoggs Harris Reuss
Boland Harsha RobertsBoUlng Heckler RodinoBonior Heftd RoncalioBonker Holland RooneyBrademas Holtzman RosenthalBrinkley Howard RostenkowskiBrodhead Hubbard RoybalBrooks Jacobs RussoBrown, Calif. Jenrette ScheuerBurke, Mass. 
Burlison, Mo.

Johnson, Calif. Schroeder
Jones, Tenn. SeiberlingBurton, John Jordan ShipleyBurton, Phillip Kastenmeler SikesCamey Keys SimonCarr Kildee SiskChappell krebs SkeltonChisholm LeFante Smith, IowaClay Lederer SnyderCollins, ni. Leggett SolarzConte Levltas SpellmanConnan Uoyd, Calif. StaggersCornell Lloyd, Tenn. StantonCornwell Long. La. Starkcotter Long, Md. SteedDaniel, Dan . • Luken SteersDanielson McCormack StokesDavis McFall StrattonDelaney McHugh StuddsDell'ums Maguire TbompsonDent Markey Tliomton

Mr. Broomfield for, with Mr. Hawkins 
against.

Mr. Burke of Florida for, with Mir. E:rueger 
against.

Mr. Del Clawson for, with Mr. Ammerman 
against.

Mr. Prenzel for, with Mr. Garcia against.
Mr. Rupp© for, with Mr. St Germain 

against.
Mr. Vander Jagt for, with Mr. Beard of 

EUiode Island against.
Mr. Wiggins for, with Mr. Miller of Cali

fornia against.
Mr. Burleson of Texas for, with Mrs. Burke 

of California against.
Mr. Rlsenhoover for, with Mr. Conyers 

against.
Mr. EIDGAR changed his vote from 

“aye*’ to,“no.’'
Messrs. HIGHTOWER, WHITE, 

SHARP, D’AMOURS, BLOUIN, and 
GLICJKMAN changed their vote from 
“no” to “aye.”

So the amendment to the amendment 
offered as a substitute for the amend
ment was rejected.

The result of the vote was announced 
a& above recorded.

The CTHAIRMAN. Are there other 
amendments?
AM EN D M E N T OFFERED B Y  M R . ERLENBORN TO

TH E  AM EN D M E N T OFFERED B Y  M R . UDALL AS
A SXJBSTrrUTE FOR T H E  AM EN D M E N T OFFERED
BY M R , COLLIN S OF TEXAS

Mr. ERLENBORN. Mr. Chairman, I of
fer an amendment to the amaidment 
offered as a substitute for the amendment.

The d erk  read as follow’s:
Amendment offered by Mr. SRî MBOBsr to 

tbe amendment offered by Mr. U d a i . i .  as a

og:)oo



AuCk>inBadlianiBafallsBarnard
BaucusBauman
Beard, Tenn.BloulnBowenBreckinridge
Bro^, Mich.
Brown, Ohio
Broyhill
Buchanan
Burgener
ButlerCarter
Cavanaugh
Cederberg
Clausen.

Don H. 
Cleveland 
Cohen 
Coleman 
Collins, Tex. 
Corcoran 
Coughlin 
CraneCunningham 
D*Amours 
Daniel, R. W. de la Oarza 
Derwinski 
Devine 
Dickinson 
Doman . 
Duncan, Oreg. 
Duncan, Tenn. 
Edwards, Ala. 
Edwards, Okla. 
Emery 
English 
Erlenborn 
Ertel
Evans. Del.
FindleyFoî 3rthe
Fountain
Prey
Gephardt
Gllckman
Gtoldwater

Hall
Hammer- schmidt Hansen Hefner Hightower 
Hillis Holt Horton 
Hughes 
Hyde Ichord 
Ireland 
Jeffords 
Jenkins 
Jones, N.C. 
Jones, Okla.
Kelly
Kemp
Kindness
Kostmayer
Lagomarsino
Latta
Leach
Lent
Ll.vingston 
Lott 
Lujan- 
Lundine 
McClory 
McClofikey 
McDade 
McDonald 
McEwen 
McKay 
Madigan 
Mahon 
Mann 
Marks 
Marriott 
Martin 
Mazzoli Michel 
Milford MUler, Ohio 
Mitchell, N.Y. 
Montgomery 
Moore 
Moorhead, 

Calif. 
Myers, Gary

Pressler
Preyer
Pursell
Quayle
QuillenRaUsbackRegulaRhodesRinaldoRobinson
RogersRose
Rousselot 
Rudd 
Runnels 
Ryan 

. Santinl 
Satterfield Sawyer 
Schulze 
Seb îuB 
Sharp 
Shuster 
Skubitz 
Smith, Nebr. 
Spence 
Stangeland Steiger 
Stockman 
Symms Taylor 
Thone 
Treen 
Trible 
Waggonner 
Walgren 
Walker 
Walsh 
Watkins 
White 
Whitehurst 
Whitley 
WUson. Bob Winn 
Wydler 
Wylie
Young, Fla. 
Young, Tex.

Derrick
Dicks
Dlgge
Dingell
DoddDowneyDrinanEarly
EckhardtEdgar
Edwards, Calif.
Eilberg
Evans, Colo.
Evans, Ga.
Evans, Ind.
Fascell
Fenwick
Fish
Fisher
Fithian
FUppo
Flood
Florio
Flynt

Mathis
Mattox
Meeds
Metcalfe
MeynerMikulski
Mlkva
Mlneta
MinisĥMitchell, Md.
Moakley
Moffett
Mollohan
Moorhead, Pa.
Moss
Mottl
Mvirphy, HI. 
Murphy, N.Y. 
Murphy, P«l 
Murtha 
Myers, Michael 
Natcher 
Nedzi 
Nichols

Traxler
Tucker
UdaUUUmanVan Deerlin
Vanik
VentoVolkmer
Wampler
Waxman
Weaver
Weiss
Whitten
Wilson, C. H.
WUson, Tex.
Wirth
Wolff
Wright
Yates
Yatron
Young, Mo.
Zablocki
Zeferetti

NOT VOTING—49
Ambro
Ammemaan
Anderson, m.
Armstrong
Beard, R J.
Breaux
Broomfield
Burke. Calif.
Burke, Fla.
Burleson, Tex.
Byron
Caputo
Clawson, Del
Cochran
Conable
Conyers
Fary

Flowers
Fraser
Frenzel
Garcia
Gibbons
Hawkins .
Hollenbeck
Huckabv
Johnson, Colo.
Kasten
Krweger
LaFalce
Lehman
McKinney
Marlenee
Miller, Calif.
Nolan

Qule
Richmond
Rlsenhoover
Roe
Ruppe
Sarasln
Slack
St Germain 
Stump 
Teague 
Tsongas 
Vander Jagt 
Whalen 
Wiggins 
Young, Alaska

The Clerk announced the following 
pairs:

On this vote:
Mr. Breaux for, with Mr. Fary against.
Mr. Teague for; with Mr. Richmond against.

substitute for the amendment offered by Mr. 
COU.I17S of Texas: Newly designated section 
7104(f) (1) of subpart P of part i n  of title 
V, United States Code, is amended by insert
ing before the final period.the words “only 
upon notice and hearing and only for mis
conduct, inefficiency, neglect of duty, or mal
feasance in office”.

Mr. ERLEINBORN (during the read
ing). Mr. Chairman, I ask unanimous 
consent that the amendment be consid
ered as read and printed in the Record.

The CHAIRMAN. Is there objection to 
the request of the gentleman from 
Illinois?

There was no objection.
(Mr. ERLENBORN asked and was giv

en permission to revise and extend his 
remarks.)

Mr. ERLENBORN. Mr. Chairman, this 
amendment will add a requirement to 
the exerctee of the authority by the 
President to remove the General Counsel 
for the Federal Labor Relations Author
ity. Under the National Labor Relations 
Act the Board has a General Counsel very 
similar to the General Counsel created 
by this act. In the instance of the Gen
eral Counsel for the NLRB, he may be 
removed only upon notice and hearing 
and good oause. The members of the 
Federal Labor Relations Authority them
selves are subject to removal for cause 
only. This amendment will merely add 
the language that is already in the act 
relative to the members of the Author
ity and apply it to the General Coun
sel so that the Gener^ Counsel could 
be removed only for cause.

oa:>
CD



H9644 CONGRESSIONAL RECORD — HOUSE September 13, 1978

I would hope that the amendment 
would be adopted. ^

Mr. FORD of Michigan. Mr. Chair
man, wiU the gentleman yield to me?

Mr. ERLENBORN. I will be happy to 
yield to the gentleman from Michigan.

Mr. FORD of Michigan, I thank the 
gentleman for yielding.

I must say to the gentleman that I be
lieve that I offered a similar amendment 
in the committee, and it was defeated. I 
am honor bound by the agreement to 
support the compromise that has been 
worked out to vote against the gentle
man’s amendment, but I obviously have 
no quarrel with it in principle and wish 
that I had won in the committee.

Mr. ERLENBORN. If I understand the 
gentleman correctly, then he would be 
very pleased if the amendment were 
adopted. I hope the amendment will be 
adopted. . . .The CHAIRMAN. The question is on 
the amendment offered by the gentleman 
from Illinois (Mr. Erleijborn) to the 
amendment offered by the gaitleman 
from Arizona (Mr. Udall) as a substitute 
for the amendment offered by the gentle
man from Texas (Mr. Collins) .

The amendment to the amendment 
offered as a substitute for the amend
ment was agreed to.

The CHAIRMAN. Are there other 
amendments?
A M E N D M E N T  OFFERED B T  M R . ER LEN B O RN  TO  

T H E  A M E N D M E N T  OFFERED B Y  M R . XTDALI. A 3  
A STTBSTITtrrE FOR T H E  A M E N D M E N T  OFFERED 
B T  M R . CO U LIN S OF

unresolved issues have been resolved, and 
it would also be my understanding that 
there would be an expedited resolution of 
the outstanding issues so that we would 
not have a delay in the conduct of the 
election. It is not my purpose to add to 
any delay in conducting a recognition 
election, but rather to see that when the 
election is held we know what the proper 
imit is for conducting the election and 
who within that unit is eligible to vote, 
because should these questions be re
solved in some way contrary to the way 
the election was conducted, it would 
throw the election out and merely delay 
matters and force the holding of an
other election anyhow. So this would 
have us resolve these questions in an 
expedited election and then hold the elec
tion in the best interests of all the parties.

I would hope that the amendment 
would be agreed to.

Mr. CLAY. Mr. Chairman, will the gen
tleman yield?

Mr. ERLENBORN. I will be happy to 
yield to the gentleman from Missouri.

Mr. CLAY. I thank the gentleman for 
yielding.

It is not the gentleman!s intention to 
oppose expedited elections; is it?

Mr. ERLENBORN. In response to the 
gentleman, certainly not. I want these 
elections to be held within a reasonable 
period of tim6, but I want to see that 
the questions as to eligibility, and so 
forth, are resolved before the election Is
^^Mr. CLAY. Mr. Chairman, if the gen-

from Arizona (Mr. Udall) as a substitute 
for the amendment offered by the gentle
man from Texas (Mr. Collins) .

The amendment to the amendment 
offered as a substitute for the amend
ment was agreed to.
AM EN D M E N T OFFERED B Y M R . ERLENBORN TO

TH E  AM EN D M E N T OFFERED B T  M R . UDALL AS
A  SUBSTITUTE FOR T H E  AM EN D M E N T OFFERED
B Y  M R. CO LLIN S OF TEXAS

Mr. ERLENBORN. Mr. Chairman, I 
offer an amendment to the amendment 
offered as a substitute for the amend
ment.

The Clerk read as follows:
Amendment offered by Mr. Erlenborn to 

the amendment offered by Mr. Udall as a 
substitute for the amendment offered by Mr. 
CoLLXNS of Texas: Newly designated section 
7111(b)(1)(B) of subchapter n of subpart 
F of part n i  of title V, United States Code 
is amended by striking the words “Except as 
provided under subsection (e) of this Sec
tion, if’*, and substituting therefor “If”; 
and section 7111 is further amended by 
striking all of subsection (e) and redesig
nating the subsequent subsections accord
ingly.

Mr. ERLENBORN (during the read
ing). Mr. Cliairman, I ask unanimous 
consent that further reading of the 
amendment be dispensed with, and that 
it be printed in the Record.

The CHAIRMAN. Is there objection 
to the request of the gentleman'from 
Illinois?

There was no objection.
(Mr. ERLENBORN asked and was 

given permission to revise and extend his

O
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Mr. ERLENBORN. Mr. Chairman, I 
offer SLU amendment to the amendment 
offered as a substitute for the amend
ment.

The Clerk read as follows:
Amendmeut offered by Mr. EEuaffBORN’ to 

the amendment offered by Mr. ITdai.1. as a 
substitute for the amendment offeared by Mr. 
OoLLiNs of Texas: Newly designated section 
7111(b) of Subchapter II of subpart P of 
part in  of title V, United States Code Is 
amended by striking **(b)(l)” and 
tuttng therefore “ (b)V; and is further 
amended by striking from presently desig
nated 7111(b)(1)(B) the words “Except as 
provided under subsection (e) of this section, 
if” and substituting therefore "If’\ and by 
striking the words "subject to paragraph (2) 
of this subsection” ; and by striking all of 
paragraph (2), including (2) (A) and (2) (B).

Mr. ERLENBORN (during the read
ing). Mr. Chairman, I ask unanimbus 
consent that the amendment be consid
ered as read and printed in the R ecord.

The CHAIRMAN. Is there objection to 
the request of the g«itleman from 
Illinois?

There was no objection.
(Mr. ERLENBORN asked and was 

given permission to revise and extend 
his remarks.)

Mr. ERLENBCmN. Mr. Chairman, tiie 
Udall substitute before us has a provi
sion that would mandate the conduct of 
an election for recogniticm purposes even 
though there may be unresolved out
standing issues such as who is ^gible 
to vot^ what the proper unit is for con
ducting the Section, and so forth.

The thrust of iny amendment is to 
remove the requirement for the election 
under these circimistances so that the 
election would be held 9nly when feese

tleman wlU yield further, it w ^ d  
be the gentleman’s intention that the 
PLRA should no all within their power 
to expedite elections?  ̂ ^Mr. ERLENBORN. Yes, absolutely. I 
want the authority to expedite the reso
lution of these questions, so that the elec
tion may be held at an early day.

Mr. CLAY. Mr. Chairman, I have no 
objection to the amendment.

Mr. FORD of Mchigan. Mr. Chairman, 
will the gentleman yield?

Mr. ERLENBORN. I yield to the gen
tleman from Michigan.

Mr. FORD of Michigan. Mr. Chairman, 
would I be properly stating the Intent of 
the gentleman's amendment to be predi
cated on the fact that under existing law 
and the law as it would remain with the 
passage of this bill, u^ke the private 
sector, management, in this case the 
Federal Government, must remain neu
tral, completely neutral̂  and not partici
pate in any way in encouraging or dis
couraging the acceptance or selection of 
a union by its employees and, therefore, 
the sense of concern that was in the 
Labor Reform Act does not exist here.

 ̂ The gentleman intends that they 
should expedite the elections as early 
as possible, but the protection for the 
employer to have time to campaign is 
not necessary here, so that a specific 
time as we had set up in the bill really 
is unnecessary.

Mr, ERLENBOItN. Mr. Chairman, I 
think the gentleman is cOTrect. I would 
agree with that.

The CHAIRMAN. questi<m is on 
the amendment offered by the gentleman 
from lUlnois (Mr. Erlenborn) to the 
amendment offered by the gentleman

remarks.) _ ,Mr. ERLENBORN. Mr. Chairman, this 
amendment strikes sections of the Udall 
substitute which allow certification of 
a labor organization without an elec
tion of the employees of the imit, where 
in the terms of the amendment a free 
election cannot be held because of im- 
fair labor practices by an agency.

Now, first of all, it is very unlikely 
that you would find a Federal agency 
engaging in unfair labor practices prior 
to the holding of a certification election.

The amendment goes on to say in the 
second condition where the authority de
termines without an election, that the 
union has a majority. I think it is im
possible for the authority to be able to 
gnd that a majority of the employees 
wish to belong to a union without the 
holding of an election.

The Udall substitute would allow the 
certificatiOTi of a union under these cir
cumstances without the holding of an 
election.

Mr. Chairman, so that I not be mis
understood, I am not addressing myself 
to a bargaining order. As far as I under
stand, the authority would still be able 
to order the agency to engage in bar
gaining with the union, even though an 
election had not been held, if they find 
these conditions exist; so that what we 
want to get to here is the certification, 
not a bargaining order. The certifica
tion, of course, carries with it certain 
rights to certain further recognition of 
the union. For instance, I understand if 
they are certified, that closes the ques
tion as to exclusive representation for a 
year. If there is a bargaining order, those 
same conditions do not prevaJL

o
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Mr. Chairman, I woidd be hapi^ to 

yield to the genUeman from MicWgiin, 
if the gentleman has any comment or 
questiOTi.

Mr. FORD of Michigan. Mr. Chair
man, as I understand the intent of the 
gentleman's amendment is not to re
verse «itirely what is here coming from 
the Supreme Court decision in mSRlB 
against Giss^, but really to eliminate 
the card c9ieck provision in lieu of an 
election for the initial recognition; but 
that the gentleman does agree that in 
the event a Federal agency interfered in 
some fashion or did not cooperate in the 
holding of the election and gmng for
ward, that the labor authority would 
continue to have the authority to step in 
and tell them to start playing fair and 
issue bargaining orders and require the 
agency to begin bargaining with the 
union.

Mr. ERLENBORN. Yes. I would agree 
that the authority would have the right 
to find if there were an imfair labor 
practice by the agency, and as I under
stand it, they may even be able to order 
bargaining with the unit. But this gets 
only to the questi^of certification, and 
it does conflict wlm the Gissel decision.

Mr. FORD of Michigan. Mr. Chair
man, I thank the gentleman. With tftiat 
understanding, I have no objection to 
the gentleman’s amendment.

The CHAIRMAN. The question is on 
the amendment offered by the ge»itle- 
man from Illinois (Mr. EREEJraoRN) to 
the amendment offered by the gentle-

typed eopyc Mr copr does not show ieuny 
changes.

Am I com et in my underatandinir?
Mr. ERLENBORN. Mr. Chairman  ̂ if 

the gentleman win yldd, my nbd^stand- 
ing- is not that there was change in 
the wording of the aaoiendment, but I 
think in the interpretation of the amend
ment it g ^  to the question as to whether 
decertification is automatic or not.

Mr. FQ rarof lifichigan. Mr, Chair
man, continuing under my reservation, 
counsel over here indicates that the 
words, “or” and “assists” were deleted.

mr, ERLENBORN. Mr. Chairman, if 
the gentleman wiD yield further, let me 
amend my statement. 1 understand there 
is an agreement to remove the words, 
“assists, or”. So the amendment will 
read: “an organization which partid- 
pates in the conduct of a strike ♦ * ♦”

I understand the amendment that was 
submitted at the desk has been so 
>phanged.

Mr. FORD of Michigan. Yes. Mr. 
Chairman, I thank the gentleman, and I 
withdraw my reservation of objection.

he CHAIRMAN. Is there objection to 
the request of the gentleman from Ulir 
nois?

Mr. CLAY. Mr. Chairman, reserving 
the right to object, so I may clarify the 
understanding, the agreement was to re
move the words, “assist, or,” is that cor
rect?

Mr. ERLENBORN. Mr. Chairman, if 
the gentleman will yield, that Is correct. 
The amendment at the desk has been so-

Th© Clerk read as foDows;
Aznesdment offered by Mr. EBUBNBORN to 

the amendment cffered by Ifir. Udau; as a 
sidbi^itate for thejamondKaent offered by Mr. 
Ooixms of l^xas: Strike nmwly designated 
seGtion 7113 of svilxpaxt F of part m  of title 
V, United States Code, and redesignate the 
subsequent sections accbrdfngly; and amend 
newly designated section 7117 by striking aU 
of subsection (d ).

Mr.. ERLENBORN (during the read
ing). Mr. Chairman* I ask unanimous 
cons^t that the amendment be con
sidered as r^d and printed in the Record.

The CHAIRMAN. Is tiiere objection to 
the request of the g^tleman from 
lUnois?

There was no objection.
Mr. ERLENBORN. Mr. Chairman, let 

me initially say that I thank the gentie- 
man from Michigan (Mr, Ford) for his 
cooperation, and I am certain that the 
Members of the House thank him for his 
cooperation in expediting the considera
tion of title Vn. I am very pleased that 
I have been able to cooperate with the 
gentleman and that our staffs have 
worked together so well.

For tiie information of the House, this 
is the last amendment I am going to 
offer to tiUe VII.

We have no agreement relative to this 
amendment, but I would like to have 
some coUoquy so that we could under
stand what the bill and the Udall sub
stitute niean in the section entitled, “Na- 
tii»a l Consultation Riglits.’ ’

O
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man from Arizona (Mr. U d a l i . )  a s  a sub
stitute for the amendment oflPered by 
the gentletnaja from Texas CMr. C o l 
l i n s )  .The amendment to the amendment 
offered as a substitute for the amend
ment was agreed to.
AM EN D M E N T OFFERED B Y  M R. ELLENBORN TO

TH E AM EN D M E N T OFFERED B Y  M R . TTDALl. AS
A S’UBSTTTDTE FOR T H E AM END M ENT B Y  M R.
CO LLIN S OF TEXAS

Mr. ERUSNBORN. Mr. Chairman, I 
offer an amendment to the amendm^t 
offered as a substitute for the amend
ment.

The Clerk read as follows:
Amendment offered by Mr. Kilenborn to 

the amendment offered by Mr. Udall as * 
substitute for the amendment offered by 
Mr. Collins of Texas: Amend newly desig
nated section 7103 of subpart F of part lEt 
of title V, United States Code by striking the 
*‘or*' after subparagraph 7108 (a) (4) (B); by 
inserting an **or” after subpara^aph 7103
(a)(4)(C ); and by inserting the following 
new subparagraph 7108(a) (4) (D ):

*̂ (I>) an organization wHich participates 
in the conduct of a strike against the Gov
ernment of the United States or any agency 
thereof or imposes a duty or obligation to 
conduct, assist, or participate in such a 
strike;” .

Mr. ERIiENBORN (during the read
ing) . Mr. Chairman, I ask unanimous 
consent that the amendment be consid
ered as read and printed in the Record.

The CHAIRMAN. Is there objection to 
the request of the gentleman from mi
ne^?

Mr. FORD of Michigan. Mr. Chairman, 
reserving ttie right to object, I have a 
printed copy of the g^tleman’s amend
ment. I understand that the staff has 
worked out some change in its original

CTAY. Mr. Cbalrman, we 
c^jectlon to the amendment, and I witn- 
draw my reservation of objection.

The CHAIRMAN. Is there objectlonto 
the request of the gentleman from Illi
nois?There was no objection.

Mr. FORD of Miidiigan. Mr. Chair
man, I move to strike the last word.

Mr. CThairman. I would like to ask the 
gentleman this (gpiestton: It is the 5 ?^ ^ “ 
standing of the gentleman from Illinois 
(Mr. EiEaENBORiT) that it would stilt be 
up to the labor authority to determine 
whether or not this provision applies?

Mr. ERIiENBORN. Mr. Chainnan, if 
the gentleman will yield, yes, that is cor
rect. This would leave the discretion in 
the FLRA as to whether or not the decer- 
tificatidh should be applied. It wiH not 
happen automatically.

Mr. FORD of Michigan. Mr. Chairman, 
I thank the gentleman for his answer. 
We have no objection to the amendment.

The CHAIRMAN. The question is on 
the amendment by the gentleman
from Illinois (Mr. Erlenborn) to the 
amendment offered by the gentleman 
frcHn" Arizona (Mir. Udali.) as a substi
tute fo r ^ e  amaxdment offered by the 
gentleman from Tfexas (Mr. C ollins) .

The amendment to ttie amendment 
offered as a substitute for the amend
ment was agreed to.
AM EN D M EN T OFFESEU BY M R . EELKNBORN TO TH E

AM EN D M E N T OFFERED B Y  M R , "PDALL AS A
S U B S n rU T E  f o r  t h e  A M ia roM E N T  OFFERED B Y
M R . COLLINS OF TEXAS

Mr. ERLENBOBK. Mr. Ch^nnan, I 
offer an amoidment to the amend mi^t 
oiS&ced as a substitute far the amend
ment.

Now. as I read this, a union repres^t- 
Ing a minority of the m em tos 
national consultation r i^ ts . 
rights and privileges then attach to that 

One is that they must be Informed 
befcKre changes in pay and other work
ing conditions are put into effect by the 
agency involved. My reading of this sec
tion of the Udall amendment and the 
bLU would lead me to believe that this 
could happen: It may not be contem
plated by the authors,, but we could have 
TiAfcjnyygl ccMisultation ri^ ts attached to 
a minority imlon and then another 
imion would be successful in a certifica
tion election and be certified as the ex
clusive bargaining agents and thereafter 
the bargaining would take place. But be
fore the agreement that was reached 
by the majority union and the agency 
could be put in place, the agency would 
have to go back to the minority imion 
which, is not certified as a bargaining 
accent and advise them and let tĥ em 
comment on the results of the negotia
tions.

Mr. FORD of Michigan. Mr. Chair
man, will ttie gentl^naa yield?

Mr. ERIiENBORN. I yield to the 
gentleman from Michigan,

Mr. FORD of Michigan. Mr. Chairman, 
first,. I would like to say, in response to 
the gentleman's very last statement, if 
there is an exclusive right to bargain, 
the consultation provision really is not 
applical)le.

There are two ways in which the con
sultation works, and I should say to the 
gentleman that it is in the Udall substi
tute. I  assume it is in tiie Collins substi
tute because it is in tiie existing execu
tive order. This is in fact the law as it 
has been since 19̂ 2.

o
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Mr. ERLENBORN. Could I ask the 

gentleman, is that what Is commonly re
ferred to as meet and confer?

Mr. FORD of Michigan. Meet and con
fer. It works in two ways. If, in a large 
agency, the agency promulgates an agen- 
cywide regulation, but a particular 
union, while it represents a majority of 
the people in a bargaining unit, does 
not represent the majority of the people 
in the total agency, the agency has no 
obligation to negotiate in any way with 
the imion, but before promulgating an 
agency wide regulation that would af
fect the rights of that bargaining unit, 
they would meet and confer with the rep~- 
resentatives of those employees. They 
could ignore what they say, but at least 
they would have to get their input and 
discuss it with them. They are not com
pelled to bargain over the issue, nor are 
they in any way boimd by the results of 
that conference.

The second way in which it works is 
the situation where we have 26 or more 
unions representing Federal ^ployees, 
plus a number of associations and or
ganizations that stand in the idace of 
unions and function in the same fashion, 
and they may represent individual agen
cies, and then it is proposed to promul
gate a Government-wide regulation that 
would affect all employees. In that in
stance the individual unions will be called 
into consultation to hear what they have 
to say about the proposed regulation, 
i^ain, there is no requirement on the 
C^vemment to negotiate the matter.

Now, as I reed the Udall subi^ute, 
that portion of the Executive order has 
been, in effect, split up into two parts. 
The Udall substitute says, under “man
agement rights,*' section 7106:

**(a) Subject to subsectioii (b) of this sec
tion, nothing In this chapter shall affect the 
authority of any management official of any 
agency—

**(1) to determine the mlssiion, budget, or
ganization, nimiber of employees, and Inter
nal security practices of the agency; and

Then it drops down in subsection (b) 
and says:

*<(b) Nothing in this section shall preclude 
any agency and any labor organization from 
negotiating—

“ (1) at the election of the agency, on the 
numbers, types, and grades of employees or 
positions assigned to any organizational sub
division, work project, or tour of duty, or on 
the technology, methods, and means of per
forming work;

My first question, then, to the gentle
man from Michigan is, why was that 
particular part of the Executive order 
split into two parts, if the gentleman can 
give me an answer to that.

Mr. FORD of Michigan. I should say 
that the splitting of the two parts has no 
substantive effect on the status quo. In 
fact, we are picking up the language of 
the management rights clause, as it is 
referred to in the Executive order, by 
tailoring it to fit the structure of this bill 
so that it does not diminish the relative 
rights of either the. employee organiza
tions or the Government agency with

where that has been done, but very 
rarely.

Mr. EDWARDS of Alabama. Is it an 
issue that could go forward to the Im
passe Board?

Mr. FORD of Michigan. No, it cannot.
Mr. EDWARDS of Alabama. So that, 

if I understand the gentleman correct
ly— ând I wiU use the Defense Depart
ment again as an example— îf the De
fense Department chooses not to nego
tiate on the subject of “numbers, types 
and grades of positions or employees as
signed to an organizational unit, work 
project, or tour of duty,” and so forth, 
as provided in that subsection (b )(1), 
then there is no way that they can be 
forced to negotiate on those subjects?

Mr. FORD of Michigan. That is 
correct.

The CHAIRMAN. The time of the gen
tleman from Alabama has expired.

(At the request of Mr. Ford of Michi
gan and by unanimous consent, Mr. 
Edwards of Alabama was allowed to pro
ceed for 2 additional minutes.)

Mr. EDWARDS of Alabama. And if 
they in fact start negotiating on those 
subjects and conclude at some point that 
they should not negotiate further, there 
is no way to force them to negotiate 
further?

Mr. FORD of Michigan. That is cor
rect. It is completely within the discre
tion of one side.of the table, and there is 
no appeal from their decision.

Mr. EDWARDS of Alabama. It is the 
gentleman’s opinion, if I understand the

O



; -w- -

Simply advise them they are about to do 
it'and hear what their reaction to it is. 
it  really is nothing but meet and confer.

Mr. ERI^NBORN. Mr. Chairman, I 
thank the gentleman for the cla^ ca - 
tian of the committee’s intent. I found 
this section difficult to understand, and 
I think this clarification will help In the 
interpretation.

Mr. Chairman, pursuant to our a^ee- 
ment, I ask unanimous consent to with
draw tiiis amendment.

The CHAIRMAN. Is there objection 
to the request of the gentleman from 
Illinois? ^There was no objection.

Mr. EDWARDS of Alabama. Mr. 
Chairman, I move to strike the last 
word(Mi*. EDWARDS of Alabama asked 
and was given permission to revise and 
extend his remarks.)^

Mr. EDWARDS of Alabama. 
Chairman, I would like to 
attention of the gentteman fr o m ^ h i- 
gan (Mr. Ford) and/or-the gentleman 
from Arizona (Mr. Udall) .

Mr. Chairman,, I am directing my in
quiry to section 7106 of the UdaU suteti- 
tute. I would like to refer, first, Mr. 
Chairman, to the Executive order from 
which this section was taken and modi
fied, and I wiU read in part from the 
Executive order.

However, the obligaUon to meet and con
fer does not include matters with res?>ect tt> 
the mission of an agency, its budget, its 
organization, the number of employees and 
the numbers, types and grades or po^ on s 
of employees assigned to an orgaiUzanoi^ 
unit, wtork project, or tour of duty, the tecn- 
noldjgy of i^brinlng its work, or its int«nal 
Security ̂ yacticte.

respect to any of the contents 6f bdth 
sections the genitleman referred to.

Mr. EDWARDS of Alabama. The* Ex
ecutive order says that there shall be no 
obligation to meet and confer on “num
bers, types, and grades of positions or 
en«)ioyees assigned to an organizational 
imit, work project, or tour of duty,” and 
so forth; in other words, down at the 
base level in the case of a defense facil
ity, for example. Yet, in the Udall sub
stitute it says they are not “precluded” 
from meeting and conferring which su^ 
gests that under the heat of bargaining 
they in fact could negotiate and bargain 
at tliat level. Is the Defeaise Department 
or any other Federal agency, for that 
matter, required to bargain on those par- 
ticidar subjects? <

Mr. FORD of Michigan. Will the gen- 
tieman yield?

Mr. EDWARDS of Alabama. I yield.
Mr. FORD Of Michigan. It is permis

sible, and it is in exactly the same status 
as the existing law. I mlg ît say that not 
oiil  ̂are they under no obligation to^bar- 
gain, but in fact they caii start bargain
ing and change their minds and decide 
they do not want to talk about it any 
more, and puU it off the table. It is com
pletely within the control of the agency 
to begin discussing the matter or ter
minate the discussion at any point they 
wish without a conclusion, 'and there is 
no appeal or reaction possible from the 
parties on the other side of the table.

It is completely, if you will, at the 
pleasure and the will of the agency. 
Where an agency wants to r^ lv e  a par
ticular problem with an organization 
and come to some agre^ent. it can 
choose to do !so. There are elrcumstatoces

gentleman correctly, that the inte^ion 
%f the drafters pf this of the Udall substitute is that, in prac
tical effect, they have intended to carry 
out the original language of the Exwu- 
tive order, but have just rearranged it 
in a different way. ^

Mr. FORD of Michigan, i  believe that 
those of my colleagues who have worked 
on the bill could concur with me that it 
was not our intention to substantively 
affect the status quo with respect to 
specific items contained in either of the 
sections involving Items that are per- 
missably negotiable.  ̂ ,

Mr. EDWARDS of Alabama. I thank 
the gentleman.

Mr. UDAIli. Mr. Chairman, will the 
gentleman yield?  ̂ 4.

Mr. EDWARDS Of Alabama. I yield to 
the gentleman from Arizona (Mr. 
Udall) .

Mr. UDALL. Mr. Chairman, I concur 
with the interpretations of the gentle
man from Mtehlgan and J would say 
regarding the managem«it rights it may 
be argued that we should be moving more 
favorably toward the management rights 
than away from them. ^   ̂ , 

Mr. EDWARDS of Alabama. I thank 
the gentieman.

Mr. LOTT. Mr. Chairman, I move to 
strike the last word, and I rise in support 
of the Collins amendment.

(Mr. LOTT asked and was given per
mission to revise and extend his re
marks.) ,  .  ̂Mr LOTT. Mr. Chairman, I rise in 
support of this titie v n  amendment, 
which woidd continue the successful 
l&hof management program established 
•by E lective order in 1962:
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The language of the amendment is, 

with minor changes, identical to that of 
the Executive order and to the title v n  
approved by the Governmental Affairs 
Committee of the other body.

Title vn as reported to the House con
tains some extremely controversial ma
terial and cannot properly be called a 
mere codification of the Executive order. 
Title vn as reported would allow the 
FLRA, under certain conditions, to ex
tend exclusive recognition to a union 
without an election by the employees 
concerned; it would allow a union with 
as little as 10 percent representation to 
negotiate with an agency for a volun
tary dues checkoff; it would nullify the 
Executive order's decertification provi
sions against imions which condone or 
participate in strikes; and it would even 
allow the so-called “informationar’ pick
eting of an agency.

Mr. Chairman, these are not provisions 
which we can make consistent with the 
genial principles of civil service reform. 
We should repeal them by passing this 
amendment. It has already been pointed 
out how much further title v n  as re
ported goes beyond the Executive order, 
the President’s initial request, and con
cessions granted by the other body In 
its bill. I just have some general remarks 
on the substance of title Vn as reported 
and the need for replacing it with the 
Collins amendment.

I think most of us agree that Federal 
employee imionism cannot fairly be com- 
pared to collective bargaining in the pri
vate sector. The Fed^*al Government Is

yond what the Carter administration 
originally proposed in the way of a legis
lated program for Federal labor-man- 
agement r^ations.

We are being asked today to rewrite the 
bill; yet, the Udall substitute still con
tains provisions that will widen the scope 
of bargaining and will lead to increased 
unionization of Federal employees at the 
expense of the taxpayers.

I want to make it clear that I am not 
personally opposed to unions in the Fed
eral Government. I support their efforts 
to improve collective bargaining, and I 
do believe that statutory protection of 
Fed«al employees' right to organize and 
bargain collectively through labor orga
nizations is in the public interest.

But I do not believe it is in the public 
interest to have the taxpayer shoulder 
the burden of some of the incidental 
costs associated with maintaining a 
union.

The committee bill requires the deduc
tion of union dues, and at no cost to the 
union or the employee. The Collins 
amendments continue our present ar
rangement of allowing—but not requir
ing—-bargaining on this issue, and it is 
generally felt that agency management 
would negotiate a service charge of some 
sort for this service. The Udall substitute 
makes no change in the committee bill 
In this respect, and asks the taxpayer to 
help pay for imions of Federal employees.

In another area, the committee bill 
allows the new Federal Labor Relations 
Authority to certify a union as the ex
clusive representative without an elec-

branch greater fiexibility and greater 
power in terms of their ability to man
age the Federal work force we have in 
fact, if we did nothing more than that, 
changed the balance that has estab
lished itself over a period of time between 
the employees* individual rights and 
their collective rights, vis-a-vis the pow
ers and prerogatives of management.

For this reason, while considering the 
increased powders for management, we al
ways had in mind that we would put to
gether a totality here, a total package 
that we hoped—and obviously we had 
great disagreement during the months 
that we have considered this, on just
what the final product should look like_
that we hoped would represent a fair 
package of balanced authority for man
agement, balanced with a fair protection 
for at least the existing rights the em
ployees have.

I do not think that at this point, after 
all the hard work that has gone into this 
legislation, that we want to jeopardize 
the opportunity for this historic break
through in the reform of the American 
Government's backbone, its administra
tive work force, by letting it fall apart 
herein title vn .

For that reason, and not with great 
alacrity, I am going to support the Udall 
substitute even with the amendments 
that have been added by the gentleman 
from Illinois (Mr. E r le n b o r n )  w h ich  
have been considerable.

I want you to know that my staff and I 
know how far we have moved from our 
original position to come to thig position.
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not a private corporation responsible to 
a few stockholders, but a sovereign entity 
responsible to all taxpayers, unionized or 
nonunionized. Picketing a private com
pany whose products the public may buy 
or not buy Is very dilferent from picket
ing a C3k)vemment agency which the law 
compels us to support with our tax dol
lars. The public has a right to uninter
rupted, unimpeded enforcement of the 
people’s laws, and the picketing of any 
agency should continue to be considered 
the unfair labor practice that It Is.

This is done by the Collins amendment 
and I strongly urge its enactment.

Mr. TAYLOR. Mr. Chairman, I move 
to strike the requisite number of words.

Mr. Chairman, as most of the Members 
know, this title of the bill was one of the 
reasons most of us in the minority voted 
against reporting the bill to the floor 
from the committee.

I rise In support of the amendment of
fered by my colleague on the committee 
from Texas (Mr. Collins) , and I would 
caution the Members to be wary of our 
distinguished committee vice chairman’s 
substitute.

This Is at least the second time that 
I know that he has taken on the role of 
“compromiser,’’ offering language that 
supposedly strikes a “middle ground” be
tween opposing points of view of the 
Carter administration and the various 
labor unions that operate in the Federal 
Government.

If the Members will refer to the Indi
vidual and minority views in the com
mittee report, they will see that the Com
mittee’s bill greatly increases the role of 
Federal employee unions and goes far be-

tlon. The Collins amendments would 
require a secret ballot election in all 
cases where a union seeks exclusive 
recognition status for the first time, 
which I think is the fair way to go about 
it  The Udall substitute, on the other 
hand, makes no change in the committee 
bill and would be another area where 
union power would be Increased.

I urge my colleagues to support the 
Collins amendment.

Mr. FORD of Michigan. Mr. Chair
man, I move to strike the requisite num
ber of words.

(Mr. FORD of Michigan asked and was 
given permission to revise and extend 
his remarks.)

Mr. FORD of Michigan. Mr. Chairman 
and members of the committee, I sense 
that we are very close to the time for a 
vote on the substitutes and the bHl Itself 
and title vn.

I would like, as briefly as I can, to re
peat some of the things I said the other 
night about how we got to where we are.

Along with our colleagues, the gentle
man from Missouri (Mr. Clay) , the gen
tleman from New York (Mr. Solarz) , and 
other members of the committee, I have 
worked with the gentleman from Ari
zona (Mr. Udall) and representatives of 
the administration throughout consider
ation of this legislation from the time it 
was introduced by the President.

I should say that I have tried to be 
supportive of the efforts of the admin- 
instration because I think that the pur
poses stated by the President, when he 
sent the legislation to us, are purpo^s 
we can all agree with. But, as I stated be
fore, In attempting to give the exec^tive

But I have to tell you. In all, honesty, 
that I could notr In good conscience sup
port moving any further because there 
really is not much left that we can rep
resent to the Federal employees as a re
tention of fair play for them.

I think it is absolutely essential at thi3 
point that we reiect the Collins of Tex^ 
Amendment and adopt *ttie Udall substi
tute, as amended by the Erlenborn 
amendments, so that at least it can be 
shown that we did the best that was pos
sible here to compromise confliicting 
views between those who feel, for what
ever their reasons,, that Federal employ
ees do not need the same kind of protec
tion Jihat other citizens in this country 
havet

There are those of us who believe that 
ultiraiately, some day. we will see the time 
when Federal employees are no longer 
second-class citizens.

l\lr. Chairman, let me call the Mem
bers’ attention to this further fact: When 
we were talking about the Senior Exe
cutive Service and the power of the ad
ministration to hire career and non
career people and to shift them around 
and to change their careers in very dra
matic ways, and when we were talking 
about merit pay to be given or withheld 
from employees in the mid-level posi
tions as an Incentive for more effective 
and efficient performance on their part, 
we were not talking about the people who 
were affected by title VTL That is why the 
bill has to be considered In its totality.

The CHAIRMAN. The time of the gen
tleman from Mic^iigan (Mr. FOrd) has 
expired.

(By unanimous consent, Mr. Ford of

o
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Michigan was allowed to proceed for 3 
additional minutes.)

Mr. FORD of Michigan. To continue, 
Mr. Chairman, the bin has to be consid
ered as a totalitsf because we are here 
talking about literally the workers them
selves. These are not policymaking peo
ple. I might say that they are not bu
reaucrats. The complaint all across the 
land is against the Federal bureaucracy. 
They are not complaining about the peo
ple who maintain the plumbing and the 
electrical systems of our airbases cmd 
our military installations. These are the 
kinds of people we are talking about In 
title VIL We are talking about everybody 
from the janitor to the technician who 
keeps the airplanes operating, the peo
ple who are, in fact, keeping our Defense 
Establishment going day by day, who are 
ordinary working technicians, who do a 
job. They do not make decisions which 
affect the American public directly. They 
^  not people within an “In** box full 
and an “Out” box empty on a desk oc- 
cupied'by a large bureaucrat. They are 
the people who actually do the work 
everyday, the woik wlich keeps this 
Government operating. They are not the 
glamor jobs. They are just the people  ̂
who take ord&cs from almost everybody, 
all the way up to the President, and carry 
those orders out as best they can.

Mr. Chairman, what we are trying to 
say with title v n  is that they should be 
reassured that their ability to function 
and that whatever rights the Congress 
from time to time gives them are pro-

Blr. XTDALL. Mr. Chairman, will the 
gentiieman yield?

Mr. FORD of Michigan. Tes, I yield to 
the gentleman from Arizona.

Mr. UDAliU Mr. Chairman, I think 
we are goinff to do something historic 
and far-reaching and important for the 
country today if this bill is written into 
the law books, as I hope it will be.

Mr. Chairman, I just want to say as 
stron£^ as I can that the gentleman 
from ^chlgan (Mr. Ford) has made it 
possiUe. Perhaps more than anyone else 
in this House, he has played a key, criti
cal role. The gentleman has (me of the 
finest minds in this House. He is articu
late, and I always like to be on his side 
when I can. However, he has been caught 
in a 4ifQcult position between his strong 
fe^Ungs about the rights of the common 
ordinary Federal worker to whom he has 
referred and his desire to see some 
changes made in the nature and the di
rection of eflBciency.

Mr. Chairman, I want to tell him how 
proud I am of his work and how proud 
the House is and the coimtry ought to 
be for the role he played in bringing us 
to the position in which we are today.

Mr. FORD of Michigan. Mr. Chairman, 
I thank the gentleman from Arizona 
(Mr. Udall) for his remarks. Now, I am 
sure, the Members see why I am sup
porting the Udall substitute, even though 
I do not think it goes far enough.

It has been with great reluctance that 
I lent my support to the Udall substitute 
for title v n  of H.R. 11280. As I said when

Originally, tiie order was deslgaed to 
achieve a balance. On the one hand, 
agencies were given broad aTithority— 
and required—to negotiate over work
ing conditions and personn^ policies 
and practices. On the other hand existed 
management prerogatives that were not 
to be bargained away by agency admin
istrators.

Unfortunately, this balance was never 
struck. Instead, the Federal Labor Rela
tions Coimcil interpreted the order ŝ 
management rights provisions in such a 
way as to eliminate many subjects of 
bargaining sought by both agency man
agement and employees. In the hands of 
the Council, many of the management 
rights were interpreted so broadly that 
their existence in the order precluded 
flexibility and responsiveness needed by 
agency adminlstratois.

Too often the Council interpreted the 
management rights clauses so broadly as 
to 45tifie an attempt by both management 
and employees to address commonly 
recognized problems. The original in
tention merely to insure that essential 
aspects of managing the agency were 
not subject to negotiations has been 
thwarted. Many agency administrators, 
however, found that this broad interpre
tation of the order, prevented agency 
managers from addressing problems and 
concerns that they, as ag^cy heads, be
lieved required supervisory attention.

A developing trend involves sidestep
ping litigation before the CoimcU in 
order to avoid its decisions which may
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tected and that they can protect them
selves In their relationship with the sev
eral levels of manaerement and that those 
protections are not in any way dimin
ished and are, in fact, to a slight degree 
enhanced because we will be saying for 
the first time—and I think this is Im
portant and we ought to be very proud 
of It—that it is Congress that sets policy 
In this area. Of course, in 1962 John 
Kennedy took a great step forward when 
he issued an Executive order which said 
finally that Federal employees down at 
the level which we are describing could 
join a union and engage in collective 
bargaining with their employer In a 
fashion similar to, but far short of, of 
course, the fashion of their brothers and 
sisters in the private sector.

Mr. Chairman from time to time that 
Executive order has been changed. We 
have had succeeding administrations 
from both parties who have found It pos
sible to live with and operate under the 
conditions of the Executive order deal
ing with collective bargaining.

We are not here conferring for the 
first time on Federal employees a new 
right to collective bargaining; but what 
we are doing for the first time as a Con
gress is recognizing by statute that this 
is the same kind of right, although dif
ferent in form and substance, as exists 
in the private sector.

The CHAIRMAN. The time of the gen
tleman from Michigan (Mr. Ford) has 
expired.

(On request of Mr. Udall and by 
unanimous consent, Mr. Ford of BAlchl- 
gan was allowed to proceed for 1 addi
tional minute.)

we first had general debate on this bill, 
I felt that the bill as it was reported by 
the committee was a modest step forward 
in labor-management relations in the 
Federal sector. The Udall substitute Is 
the product of long negotiations between 
the gentleman from Arizona, the admin
istration, other Members with special In
terest in title v n  and myself. This sub
stitute represents an important step in 
getting the title and the bill passed, be
cause It reconciles the differences be
tween the administration's proposal and 
H.R. 9094, a bill with much support in 
this House.

While this substitute is a further com
promise away from provisions that I be
lieved to be reasonable and appropriate, 
there are some advances forward made 
in the bill over the present Executive or
der. It was only in light of these benefits 
over and beyond the Executive order 
that I have agreed to this amendment. 
In order to clarify my intentions in sup
porting this substitute, I would like to 
discuss, as a sponsor of H.H. 9094 and a 
major participant in the fashioning of 
this substitute of title Vn, some specific 
sections of the title.

The revised management rights clause 
is an important element of the com
promise approach by the Committee on 
Post OflBce and Civil Service and by Mr. 
Clay and myself in working out and sup
porting the UdaU compromise on title 
v n  of H.R. 11280.

Experience under the Executive order 
and the interpretations of its manage
ment rights clauses by the Federal Labor 
Relations Council has not been partic
ularly successful for either agency man
agement or employee.

be too rigid for management flexibility. 
Instead, agency administrators and em
ployees representatives have simply 
reached agreement on contracts with 
provisions that were beneficial to both 
parties but unlikely to withstand rigrid 
scrutiny by the Council.

Thus, agency administrators have pro
posed and agreed on contract terms such 
as flexible working schedules for em
ployees, procedures preventing arbitrary 
assignment of work, standards for pro
motion that require performance at the 
next higher level for advancement. 
Agency administrators have determined 
that negotiating these non-monetary 
employee benefits have incr^ed  the ef
fectiveness and the eflftciency of the Gov
ernment operations entrusted to them 
even though they Implicate “manage
ment rights” as construed by the Coimcil.

In drafting a revision of H.R. 9094 as 
title v n  of this bill, Mr. Clay and I at
tempted to alleviate these problems with 
the Executive order in three ways. First, 
some of the management rights listed in 
the order were omitted from title vn . 
Typically, these rights are those that 
have served to preclude agency flexibility 
in addressing problems recognized by 
both agency administrators and em
ployees. Second, we expressly provided in 
the language of title v n  itself that 
negotiations may occur over the adverse 
impact caused by exercise of any of the 
management rights in title v n  and that 
procedures may be negotiated for the 
exercise of those rights. Third, we at
tempted to make clear that the purpose 
of the management rights clause Is t  ̂
preserve the ultimate exercise of the 
management fimctions listed. As such.
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the management rights clause operates 
as an exception to the general obligation 
to bargain in good faith over conditions 
of employment.

Adoption of this basic approach is an 
essential element in our working out the 
Udall compromise. The debate in draft
ing title vn focused on whether the pure 
exercise of an essential management 
fimction would better be protected by a 
case-by-case determination without 
statutory guidance, as under the Na
tional Labor Relations Act, or by inclu
sion of a management rights clause. We 
and the committee decided to include 
such a clause, but to make clear its in
tention that the scope of bargaining 
would be substantially broadened from 
that permitted agency management 
under the order. (See House Rept. No. 
9&-1403 at pp. 43-44.)

This approach specifically rejects the 
experience of the Federal Labor Rela
tions Council and its broad interpreta
tions of such clauses, interpretations 
that have tied the hands of agency man
agement in effectively addressing agency 
concerns. While we very reluctantly sup
port the Udall compromise, we do so 
with the clear understanding that the 
Authority will interpret the manage
ment rights clause within present and 
future labor-management realities and 
in no way is bound to the Coimcil’s past 
decisions.

A principal goal in revising the man
agement rights clause is to change the 
current situation and, wherever possible, 
encourage both parties to work out their

order, the Federal Labor Relations Coun
cil has taken care to insiu*e that this 
management right does not “swallow” 
the bulk of the bargaining obligation. 
Since some case can be made that vir
tually any change will reduce in some 
way the “efficiency of Government op
erations”, the Council has required that 
management pass a balancing test in 
order to declare a proposal non-negoti- 
able under this section. Thus, the Council 
has stated;

In general, agency determinations as the 
negotiability madd in relation to the con
cept of efficiency and economy in section 
12(b) (4) of the Order and similar language 
in the statutes require consideration and bal
ancing of all the factors involved, including 
the well-being of employees, rather than an 
arbitrary determination b€used only on the 
anticipation of increased costs. Other fac
tors such as the potential for improved per
formance, increased productivity, responsive
ness to direction, reduced turnover, fewer 
grievances, contribution of money-saving 
ideas. Improved health and safety, and the 
like, are valid considerations. We believe that 
where otherwise negotiable proposals are in
volved the management right in section 12
(b) (4) may not properly be invoked to deny 
negotiations unless there is a substantial 
demonstration by the agency that increased 
costs or reduced effectiveness in operations 
are inescapable and significant and are not 
offset by compensating benefits.

Local Union No. 2219, International 
Brotherhood of Electrical Workers AFL^ 
CIO and Department of the'Army, Corps 
of Engineers, Little Rock District, Little 
Rock Ark., 1 FLRC 219,225 iFLRC No. 
71A-46y U972). Accord, American Fed-

Federal sector, as demonstrated by a 
recent decision of the Labor Relations 
Umpire in the Library of Congress.

The Library, of course, is not covered 
by Executive Order 11491. In 1975, the 
Library established by an internal regu
lation its own program patterned after 
the order and containing identical man
agement rights clauses. However, the Li
brary lacked statutory authority to vest 
final decisions in an agency outside the 
Library. The Library’s regulation makes 
appropriate decisions of the Federal La
bor Relations Council precedents in the 
Library’s labor relations program.

In a recent decision, the Library’s 
Labor-Management Relations umpire 
articulated, in the labor relations con
text of the Library, the general principles 
that we embodied in the substitute’s 
management rights clause:

(I)t is certainly appropriate to apply the 
(management righits) concept narrowly to 
effectuate its apparent purpose. This same 
approach is dictated by accepted principles 
of statutory construction. Plainly, Regula
tion 2026 is remedial in character, designed 
to grant rights to employees and to unions, 
in an effort to improve labor relations which 
became exacerbated under the Ijibrar3r*s uni
lateral control. The coverage or scope of such 
a regulation should therefore be broadly con
strued. See, e.g., McComb v. Super-A Fertil
izer, 165 P. 2d 824, 826 (ast Clr. 1948), and 
cases there cited. Conversely, any exception 
to the scope of the bargaining obligattion cre
ated by Regulation 2026 must be narrowly 
and EJtrlctly construed, and be granted only 
to matters unmistakably within the terms 
and spirit of the exception. See A. U. Phillips 
Co. v. Walling, 324 U.S. 490, 493.
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ditferences in negotiations. (See House 
Kept. No. 95-1403 at p. 44.) In retaining 
a management rights clause in our origi
nal draft of title VII, Mr. Clay and I, as 
well as the committee intended how
ever. that this section be read very 
narrowly. In agreeing to the Udall com
promise of adding several more portions 
to this section, we fully intend that the 
committee's original position go un
changed and that this section be 
narrowly construed.

In adopting this course, in the ydall 
compromise, we implement the rationale 
of several decisions of relevant oversight 
agencies for Federal sector labor rela
tions. The Federal Labor Relations Coun
cil, for example, has ruled that a pro
posal must directly relate to the “num
bers, types, and grades of positions 
or employees** before that proposal can 
be ruled nonnegotiable because it in
fringes on the management right under 
the Executive order to determine those 
matters. Thus, the Council has stated:

(I)t does not appear tliat the basic work
week for employees here proposed is in
tegrally related in any manner to the n\m- 
bers and types of employees Involved. Ab
sent this integral relationship to staffing 
pattern, the proposal do6s not conflict with 

section 11(b) . . .  Federal Employees Metal 
Trades Council of Charleston and VS. Naval 
Supply Center, Charleston, South Carolina, 
1 PLRC 235, 244 (FLRC No. .71A-52) (1972).

Section 12(b) (4) of the Executive 
order makes nonnegotiable the manage
ment right “to maintain the efficiency of 
the Government operations entrusted to 
them.” In interpreting this section of the

eration of Government Employes, Na
tional Joint Council of Food Inspection 
Locals and Office of the Administrator, 
Animal and Plant Health Inspection 
Service, U.S. Dept, of Agriculture, 1 FLRC 
616, 620-21 (1973), aff̂ d on remand 3 
FLRC 325, 345-46 (1975) (FLRC No. 
73A-36). See also AFGE Local 2595 arid 
Immigration and Naturalization Service, 
U.S. Border Pattol, Yuma Sector (Yuma, 
Arizona), 1 FLRC 71, 73-74 (FLRC No.
7-A-lO: (1971).

As the sectional analysis makes clear, 
the Udall substitute is drafted so as to 
embody in l̂ie statute the approaxjh of 
these and similar decisions, decisions 
from which the Coimcil has unfortu
nately departed in the main.

The management rights section if, 
loosely construed, as it has too often been 
under the order, could tie the agency’s 
hands in dealing with 'any issue. The 
committee equally intended then that 
the listed management rights were to be 
narrowly construed exceptions to the 
general obligation to bargain in good 
faith over conditions of employment and 
that section 7106 “be read to favor col
lective bargaining whenever there is 
doubt as to the negotiability of a sub
ject or proposal.” Id. at 44. Title VII it
self is remedial legislation and those sup
porting the Udall change in the manage
ment rights clause continue to fully in
tend title v n  to be broadly constru^ 
to achieve these remedial objectives. 
Tliese goals are also consistent with few 
decisions of the relevant oversight bodies 
for labor-management relations In the

In approaching Issues of negotiability 
therefore, the Umpire starts with the premise 
that the Library bears a heavy burden of 
establishing that a matter relevant to terms 
and conditions of employment is nevertheless 
removed from the scope of bargaining. Of 
course, pr<n»sals which directly and explic
itly go to the number of employees assigned 
to an organizational unit, for example, will be 
held non-negptiable. Where the “non-nego- 
tiability” argument Is strfilined, or where "It is 
presented as a conceivable secondary or ter
tiary resiUt of a imlon propose, however, it 
will be rejected. Also, the tactic of negotlart- 
ing over a subject and then belatedly dis
covering that It is **non-negotiable” is not- 
calculated to ini^ire either confidence in the 
labor organizations as to the good faith of 
the past negotiations, or confidence' in re
viewing authorities that the claim of non- 
negotiability is anything more than an ex
pression that the proposal is imacceptable 
on its merits. In a program initially flawed, 
at least in theory, by the retention of all 
final reviewing authority in the hands.of 
top managemen/t, any abuse of the doctrine 
of "non-negotiability** would result in turn
ing the Library's lal>or relations program into 
what Justice Jackson colorfully described as 
**only a promise to the ear to be broken to 
the hope, a teasing lU\islon like a miinlflcent 
bequest in a pauper’s will.** Edwards v. Cali
fornia, 314 U.S. 160 at 186, concurring opin
ion.

Library of Congress and American 
Federation of State, County & Munic
ipal Employees, Locals Nos. 2477 and 
2910, 5, 6-7 (decision of the labor-man
agement relations umpire. May 17, 1978) 
(slip option). The structure of the sub
stitute's management rights clause'dic
tates that the new authority will closely

§
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scrutinize agency claims of ̂ 'management 
rights" at least to tiie degree the clataa 
were aiialjrz^d in the above decision and 
in AFSCME, Local 2910 and Ubrary of 
Congress, 2-4, 6-7 (decision of the 
labor-management relations umpire, 
September 5,1978) (sKp option).

It is our expectation and that of others 
supporting the substitute’s management 
rights clause that such a clause will 
adequately protect genuine managerial 
prerogatives but that, construed strictly, 
such a clause will also allow the flexibil
ity that is the haillmark of a successful 
labor-management program. Thus, al
though management has ttie right to di
rect the work force, proposals aimed at 
lessening the adverse impact on em
ployees of an exercise, perhaps arbitrary, 
of that right are fully ne??otiable. More
over, agency administrators are fully 
authorized to negotiate procedures for 
adequate supervision without avoiding 
the act. This eliminates the need for 

'  agency management to shunt the author
ity as it has sometimes shunned the 
Council and conclude an agreement 
without reference to the order because 
management cannot live with the strait- 
jacket that many Council decisions im
pose on management bargaining.

Finally, it is hoped that the Federal 
Labor Relations Authority will oversee a 
flexible Federal labor-management pro
gram responsive to ch«uiging and par
ticularized circumstances. The concept 
of negotiability is and must be a dynamic 
and growing one. If not. Federal sector

ganizations represwiting these teachers 
do hot have exclusive recognition with 
State, Title v n  prevents management 
from continuing this practice or from 
attending this type of maneuver to other 
agencies in order to avoid the duty to 
barg^n by making “matters” that are 
the subject of non-Govemment-wide 
regulations (as opposed to regulations 
thems^ves) negotiable. It is intended 
that the Autiiority shall not permit such 
a maneuver to derogate the obligation of 
management to bargain in good faith on 
these matters.

Again, an essential element in per
formance of the authority's responsibili
ties is an extremely close scrutiny of 
agency claims that proposals are barred 
by the management rights clause. The 
two decisions of the labor-management 
mnpire contain the level of scrutiny 
we expect frcwn the Authority as a 
minimum.

Section 7117 • sets forth the duty to 
Bargain in good faith, especially with re
spect to regulations. Under the compro
mise version. Government-wide rules 
and regulations are no longer subject to 
bargaining as they were under the com
mittee print of title VII (except for 
those supported by a compelling need). 
In this fashion. Government-wide rules 
and regulations are thus a major excep
tion to the duty to bargain. In making 
this change, however, the committee at 
no time, expanded the definition of 
“Government-wide” as contained in the 
committee’s report.

hor organizations. It is our intention 
t^ t  it ought to be obvious from the 
contents of the written stat«nent re
quired under subsection (b) (2) (B) that 
^ e  agency has in fact considered t^e 
views and recommendations of the labor 
organizations. Tbis aspect of the written 
statement is also necessary for the 
agency to establish an adequate record 
for later judicial review of the lawful
ness of its promulgation of the regula
tion.

Section 7116(b) (7) contains language 
adopted in lieu of the Federal Labor 
Relations Council policy statement iq 
this area.

Section 7114(a) (3) (A) specifically 
provides that an exclusive representative 
shall be given the opportimity to appear 
at formal discussion between agency 
representatives and employees. This sub
section must be read in conjunction with 
subsection 7114(1) (1), requiring that a 
labor organization which has been ac
corded exclusive recognition is the exclu
sive representative for employees in its 
bargaining xmit, and with subsection 
7116(a) (8) which makes it an unfair^a- 
bor practice for an agency to fail to com
ply with any provision of title VH, in
cluding the exclusivity rights of labor 
organizations with exclusive recognition. 
The compromise Inserts the word "for
mal** before discussions merely in order 
to make clear that this subsection does 
not require that an exclusive represent
ative be present during highly personal, 
informal meetings such as counseling 
sessions regarding performance. Of
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labor relations must fail because tlie 
energies of management and labor will 
be diverted from consideration of Im
portant labor relations problems to the 
litigation of the scope of the exceptions 
to the general bargaining obligation. 
Years of public and private sector col
lective bargaining indicate this should 
not happen.

The compromise position in section 
7117 was accepted with the understand
ing that the provision in subsection (a)
(3) will be broadly construed such that 
the compelling need >est will be per
mitted to be raised in only a limited 
number of cases. If an exclusive repre
sentative represents a unit including at 
least a majority of the employees af
fected by the issuance of a regulation, 
the compelling .need test could not be 
raised. This would permit, for instance, 
overseas schoolteachers to negotiate all 
agency regulations (that at least specifi
cally apply only to them), without the 
possibility of having the compelling need 
test raised by management.

By also permitting negotiation of mat
ters that are the subject of agency reg
ulations that are not Government-wide 
rules or regulations, problems such as 
those that have occurred with overseas 
schoolteachers should be eliminated. 
While these teachers are employees of 
the Defense Department, the Department 
of State has been given the authority, in 
some instances, to issue regulations re
garding these teachers. The_Defense De
partment has indicated that they ceuld 
not negotiate on these matters, since 
they did not issue the regulati<His. The 
State Department will not negotiate on 
the matters, since the employees or-

Section 7103(a) (14) (D) removes from 
the definition of “ conditions of employ
ment” those policies, practices and matr- 
ters to the extent such matters are si^- 
ciflcally provided for by Federal statute, 
ntie committee print of title v n  con
tained the word “specifically,^ also 
found in^he compromise version, in or
der to clarify the intention of the com
mittee on the scope of this exception to 
conditions of emplojrment. Where a Fed
eral statute specifically establishes pro
cedures and standards for a condition of 
employment, section 7103(a) (14) (D) 
bars negotiations in contravention of 
those procedures and ]^andards. On the 
other hand, where a statute merely pro
vides particular authority for an 
agency official (with that authority to be 
exercised at the offlciaVs discretion and 
in such manner as the official deems ap
propriate) , that authority and its exer
cise are not included within the defini
tion in section 7103(a) (14) (D) because 
it is not “specifically provided for by, 
Federal statute.”

Section 7113(b)(2) requires that an 
agency consider the views or recommen
dations of any labor organization with 
national consultation rights before tak
ing final action on any matter for which 
the views or recommendations were 
presented. The action resultihg in the 
compromise version of title Vn with re
spect to negotiations over Government- 
wide and agency regulations reduces the 
scope of bargaining with respect to such 
regulations from that in the cwnmittee 
print of title vn . This action was agreed 
to in part because we believed that sec
tion 7113(b)(2) Insured ^nuine con
sideration by agency offcials of views 
and recommendations presented by la-

course, nothing in this section bars an 
agency and an exclusive representative 
from negotiating an agreement provia- 
ing for a greater role for the represent
ative than that minimally mandated by 
title vn. Moreover, nothing in this sec
tion authorizes agency 'management to 
bypass the rights of the exclusive repre
sentative and engage in direct commiml- 
cations wiJJi unit members.

Section 7132 (b) of the compromise pre
cludes the use of official time by em
ployees for conducting the internal busi
ness of a labor organization. This sub
section specifically provides that em
ployees shall not solicit membership, en
gage in electioneering, or collect dues on 
official time. The Inclusion of these three 
categories refiects the general intention 
that “the internal business of a labor or
ganization*’ encompasses those activities 
directed to the institutional structure of 
such organizations. This section does 
not, therefore, apply to activities of labor 
organizations that involve an “inter
face '̂ with agency management, such as 
negotiations, grievances, negotiability 
disputes, and unfair labor practices. Nor 
does this section apply to preparation for 
such “interface” activities. Management, 
of course, engages in all these activities. 
Including preparation, on official time, 
and subsection 7132(d) (2) makes the use 
of official time by employees for these ac
tivities a subject of negotiated agree
ment between the agency and the exclu
sive representative.

Section 7136(1) (1) of the compronpe 
version provides that nothing in title 
vn will preclude the renewal or con
tinuation of an exclusive recognition or 
a lawful agreement. This subsection re
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fleets the intention that successful on
going labor-management r^ationships 
shall not be disputed by enactment of 
title vn. Since the purpose of this title 
is principally to encourage the develop
ment of successful labor-management 
programs, it would have been inappro
priate for this new legislation, designed 
to encourage collective bargaining, to 
operate in such a way as to thwart suc- 
cuessful collective bargaining programs 
already in existence. The intention is to 
encourage development of these already 
successful programs while at the same 
time encourage the development of such 
relationships betwieen other agencies 
and labor organizations. Certainly, it is 
important in this regard to consider the 
past bargaining relationship in deciding 
how the new legislation impacts on la
bor-management relations within such 
an existing relationship.

Section 7136(b) provides that proce
dures and decisions issued imder the 
enumerated Executive orders shall con
tinue in effect imtil revised or revoked 
by the President or imless superseded by 
specific provisions of title VTI or by 
regulations or decisions issued by the 
new Federal Labor Relations Authority.

A primary reason for this legislation in 
general is dissatisfaction with the state 
of labor-management relations in the 
Federal Government under the Executive 
order and its enforcement bodies. There 
was great concern that the new au
thority would simply “rubber-stamp” the 
decisions and procedurt^ of the Federal

meetings and through his surrogates, 
that the labor title of the Civil Service 
Reform Act would not go beyond the 
principles embodied in Executive Order 
11491 and the current practice of labor- 
management relations in the civil serv
ice. While I realize that the President 
does not exercise complete control over 
House Members of his own party, we 
should follow through on his original 
request and codify the original Kennedy 
Executive order.

The substitute offered by my colleague 
from Texas (Mr. Collins) , is a reason
able compromise between those seeking 
the continuation of present Federal 
labor-management relations (as pro
vided by the Executive order) and those 
labor loyalists on the committee who 
sought expanded union rights and au
thority and a diminished management 
role. It is a compromise adopted by the 
Senate Governmental Affairs Comanittee 
and only slightly modified by the full 
Senate. It is a* compromise acceptable to 
those who believe that the imions already 
have sufficient power to protect and pro
mote the rights of their Federal mem
bers. The Collins substitute will further 
the cause of civil service reform. A vote 
for the committee version of title Vn or 
the Udall substitute would be a vote for 
“non-reform”.

The gentleman from Texas has care
fully described the provisions of his sub
stitute and its effect on the scope of 
bargaining; changes in grievance arbi
tration; judicial review of decisions of

services is to supply the public with cer
tain essentials of life which cannot rea
sonably be supplied by the average citi
zen himself, or to him by private enter
prise. Fundamentally, these essentials 
are usually police and fire protection, 
education, water, sewage, highways and 
the like (primarily reserved for State 
and local governments) and the public 
defense (reserved, constitutionally, for 
the Federal Government). Because these 
services are essential to the health, wel
fare and safety of the public, the ex
penditure of public funds for their pro
vision becomes justifiable. Equally be
cause thpy are so essential, it becomes in
tolerable that they be interrupted. Pre
cisely because these services are not 
available from competing sources, as 
products or services in the private sec
tor are. Federal labor-management re
lations are not comparable to private 
sector labor-management relations.

Public employees occupy a status en
tirely different from their counterparts 
in the private sector. Public employees 
are the agents of government, and in 
reality, exercise a part of the sovereignty 
entrusted to government. While serving 
a mission different from the private em
ployee, the public employee enjoys bene
fits not necessarily available to the pri
vate employee. Governments do not go 
out of business. The public employee has, 
therefore, enjoyed a security of employ
ment not assured to those in the private 
sector. In addition, by legislative enact
ment, the puMic employee has been

O



Labor Relations Council tbat it replaces. 
The “ superseded” laneruage is intention
ally included to make clear that the new ' 
authority, acting under its own statul>ory 
charter, is not to repeat past mistakes 
in the area of labor-management rela
tions. Title v n  as a whole, and the man
agement rights clause in particular, 
mandateŝ  a new approach to labor rela
tions in the Federal Government, an ap
proach that will be more successful for 
both agency management and labor 
organizations.

This subsection is Included as drafted 
because of the concern that the develop
ment to  the new authority of the con
tours of the new labor-management pro
gram will necessarDy take time. During 
that time, questions about the legal ef
ficacy of existing regulations and de
cisions could prove quite disruptive. Con
sequently, this subsection-^ovides that 
such regulations and decisions will con
tinue in force until superseded by regu
lations and decisions issued under title
vn.

Mr. ROUSSELOT. Mr. Chairman, I 
move to strike the requisite niunber of 
words.

Mr. Chairman, I rise in support o f the 
Collins substitute for title Vn, the so- 
called Labor-Management Relations title 
of the Civil Service Reform Act of 1978, 
and in opposition to the Udall substitute. 
Evidence has not been presented which 
would convince me that, the current 
labor-mj^agement relations program in 
the Federal Service is in need of change.

M  my. colleagues Igiow from reading 
the inciaive, informative views of 
of the min<Hlty members of thelPost Of
fice ̂ d  Civil Service Committee, ̂ e were 
assured by the President, in personal

the Federal Ijabor Relations Authority: 
the exclusive recognition of unions; the 
definition of imfair labor practices and 
the prohibition against picketing; and 
the terms .for dues withholding and use 
of appeal time for union activities. In 
many cases, this substitute merely codi
fied the present program and grants 
some expansion of union rights. Hope- 
fuUy, these changes will not seriously 
endanger the stability of the civU serv
ice or jeopardize the delivery of Govern
ment services to the public.

Supporters of title v n  claim that the 
Congress must act to achieve equity be
tween public and nonpublic employees. 
Federal employee unions have been 
pushing legislation which would sup- 
jKwedly “equalize” public sector and 
private sector labor relations. The basic 
problem with this argument is that the 
Government is hot a business, and at
tempting to apply the labor practices of a 
competitive business just will not work.

The competitive marketplace of the 
private siector is absent in Government 
emplo3mient. Funds from which wag^, 
salaries and money-related benefits are 
paid or extended to Federal employees 
come primarily from taxes. Through the 
budgetary process, the President aod 
elected legislators are responsible for the 
allocation of such funds. Adding the 
right to bargain over wages, salaries and 
other money-related benefits to the free 
access public employees and their uniox^ 
alreaedy have to Congress, would giye 
Federal workers excess power which 
would inequitably subordinate the bud^- 
etmakihg process to-th^ workeî s 
este and agaihst' the €»rthe
Am^can taxpayers. . ^

Tlie primary reason for Goveminent

guaranteed such things ^  and promotion on a merit basis, griev
ance procedures^hrough which ^  com
plaints can be resolved, classification and 
pay i)lans assuring equal pay for equal 
work, Uberal holiday and vacation 
schedules, sick leave programs rarely 
matched by private employers, and re
tirement systems more liberal than those 
commonly found in the private sector. 
And unlike the private sector, all of these 
benefits are protected by law in the pub
lic sector. It is my guess that many pri
vate employees would be willing to trade 
benefits with the average Federal em
ployee and would not be overly concerned 
by the differences between public and 
private sector labor relations.

In October 1975, me Sacramento Bee 
printed an editorial admitting that the 
paper's earlier support for collective 
bargaining for public employees was 
wrong. I urge my colleagues to review 
with me the main points of this edi
torial and support efforts to maintain 
Federal labor-management relations on 
a level that wiU protect the responsible, 
dedicated employee and the taxpaying 
public which provides and pays for the 
jolw.
(From the Sacramento ^ce, Oct. 19, 19751 
C to L u scT iv E  B a r g a i n i n g  f o r  P u b u c  E m p l o y e e s  

Is W r o n g
Tlie recent ^llapse of., law and order in 

San Francisco, brought on by an illegal 
poUcemen's strike, and numerous other 
strikes and threats of strikes by various 
mtmicipri employes* unions require a major 
rerevaluation of the relationship between 
pul>Uc .employees and the pubUc they are- 
presumed taserve. . - ,

it  is pertinent to mention that fedem 
state employees are performing their Jobe

• without d€»tructive and m«aa-upheavals.

§Cn
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■Why, then, have illegal municipal and school 
strikes spread like the bubonic plague 
throughout much of the nation, -wreaking 
havoc on innocent school children, ordinary 
citizens and the very fabric of government?

The answer is pretty clear. There has been 
a growing acceptance that unions represent
ing public employees should have the right 
to bargain collectively with government. And 
with this development has come the weaken
ing of the civil service system and the plac
ing of union leaders in positions where they 
can dictate to elected officials. When this 
happens decisions are made not on the basis 
of what is good for the publiti but rather 
what will satisfy the labor leaders and their 
followers. New York City’s present financial 
debacle is the end result of leaders of munic
ipal labor unions imposing their will on 
elected officials.

Recently The Bee supported a bill giving 
public employes the right to Join together 
and bargain collectively. We also endorsed a 
bill specifically giving teachers the right to 
bargain collectively. It now seems clear our 
position in both instances was wrong.

The Meyers-Milias-Brown Act now requires 
municipal governments to ♦‘meet and con
fer” with employe groups. To a large degree, 
this has become the equivalent of a collec
tive bargaining requirement. This law should 
be revised to halt the trend towards forced 
collective bargaining by municipalities.

The granting of collective b£u:^ining to 
public employes is not necessary and danger
ously weakens the public’s ability to protect 
its most essential services, services that 
should not be i>oker chips traded back and 
forth between public officials and union lead
ers.

When an individual goes to work for a gov
ernmental unit, he Is entering Into a reia- 
)tlonsb.ip tiiat is entirely dilTerent from on0

business enterprise is faced with wage de
mands so unreasonable that it will be forced 
out of business, the private business can say 
so, even if it means a strike. But government 
is different. Often unreasonable demands 
cannot be turned down by government be
cause the public cannot tolerate the loss of 
essential public services.

The man negotiating for the public is not 
like the representative of a private company. 
He is a public servant, subject to political 
pressures. There is nothing to prevent him 
from caving in to threats. And when he does, 
he does not pay the bill. The bill simply will 
be handed on to the taxpayer who had 410 
effective voice in the negotiations.

Generally, public employes have earned 
the respect of the public they serve. This is 
true whether you are talking about the city 
garbage collector, the state highway patrol
man or a forest service ranger.

It would be tragic if the inevitably destruc
tive consequences of collective bargaining are 
permitted to Jeopardize the best interests of 
public employes and the public they serve.

The time is late but the issue is critical. 
The Bee believes the public, elected officials 
and public employes should pause before 
they turn their fate over to collective bar
gaining and labor leaders who sometimes 
care too much about power and too little 
about the general welfare.

Mr. Chainnan, the Udall substitute dif
fers from the Collins substitute and the 
Executive order in three major areas: 
Provisions allowing so-called informa
tional picketing by Federal union mem
bers— ŵhich could be almost anything; 
the exclusive recognition of a union with
out an election; and provisions requir
ing an agency to deduct dues of mem-

ferences, and I urge my colleagues to 
seriously consider the differences.

I know my colleague from Arizona, a 
supporter of this legislation, has had a 
difficult time negotiating compromises 
of the various differences aihong the 
Members. But his title VII substitute 
does plow new ground with regard to 
Federal labor-management relations, 
and it is not completely clear how his 
changes will affect the current practice 
of Federal labor-management relations.

So, I lu-ge my colleagues to support 
the Collins substitute because it does ex
actly what my colleague from Michigan 
(Mr. Ford) is talking about—it provides 
for the basic concepts and codifies the 
Executive order originally issued by 
President John F. Kennedy and sup
ported by all Presidents since, including 
the present incumbent, Mr. Carter. That 
is what President Carter asked for, and 
I think we should give him that by pass
ing the Collins substitute.

I urge support of the Collins substi
tute. ^

Mr. DERWINSKI. Mr. Chairman, I 
move to strike the requisite number of 
words.

(Mr. DERWINSKI asked and was given 
permission to revise and extend his re
marks.)

Mr. DERWINSKI. Mr. Chairman, the 
Members will recall that on Monday we 
had a very long session, but by and large 
it was a session marked by statesman
ship and'fine, high-level debate. But I 
must observe that with the return of the

O
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getting a Job In private enterprise. Civil serv
ice gives the government employe far greater 
Job protection. His retirement pay and oth.er 
fringe benefits generally are blgber than in 
private enterprise.

Most Important, the government worker 
has gone to work for the people. In accepting 
a Job as a public servant, he has accep<ted a 
public trust. The idea of firemen, teachers, 
public health employes, policemen or city 
garbage collectors going on strike is an af
front to that public trust. If an individual 
does not feel he is willing to trade the spe
cial benefits of government employment for 
a commitment to obejr that public trust, then 
lie should seek other employment.

No one can deny public employes the right 
to organize and lobby in behalf of their mem
bers. The California State Employes Asso
ciation has done this ably and eflfectively for 
years. But the next step, giving an employes’ 
group the right to bargain with government, 
is fraught with peril and should be avoided.

This is the primary lesson to be learned 
from the recent illegal strike of policemen 
in San Francisco. Mayor Joseph Alioto, after 
personally bargaining with the policemen’s 
association and other labor leaders, caved in 
to their demands.

The dynamics of the bargaining situation, 
by its very nature, creates pressures on pub
lic officials they find difficult to withstand. 
Alioto’s surrender probably was inevitable.

A recent statement by Legislative Analyst 
A. Alan Post strongly opposes collective bar
gaining for public employes. He said the 
state’s present policy of “attempting to 
maintain parity with the results of collec- 
ive bargaining in the more relevant private 
sector has been extraordinarly effective.**

Possibly there must be refinements devel
oped to ensure pay and working conditiong 
are truly comparable to similar Jobs in the 
private sector but only ill will come from 
putting the fate of critical public services in 
the hands of union negotiators.

Government is not in a position to suc
cessfully bargain collectively. If a private

bars without cost to the exclusive union.
The Udall substitute provides that—

**§ 7115. Allotments to representatives
«(a) If an agency has received from an 

employee in an appropriate unit a V|n*itten 
assignment which authorizes the agency to 
deduct from the pay of the employee amounts 
for the payment of regular and periodic dues 
of the exclusive representative of the unit, 
the agency shall honor the assignment and 
make an appropriate allotment pursuant to 
the assignment. Any such allotment shall be 
made at no cost to the exclusive representa
tive or the employee. Except as provided un
der subsection (b) of this section, any such 
assignment may not be revoked for a period 
of 1 year.

So for the first time we are going to 
allow the Treasury to pay for union ac
tivity. This is certainly not the case in 
the private sector. But under the Udall 
substitute, we would allow these organiz
ing and membership efforts to be fi
nanced out of the Federal Treasury. My 
colleagues who support the Udall substi
tute claim that this will provide equity 
between Federal union members and pri
vate sector union members. That is not 
true. We are giving more than equity— 
we are allowing Federal employee unions 
to dip into the Federal Treasury to pro
vide for this dues checkoff.

Additionally, as I have mentioned, the 
Udall substitute allows, for the first time, 
informational picketing. As described 
in the substitute, this can mean almost 
anything.

My colleagues, the gentleman from 
Michigan (Mr. Ford) and the gentle
man from' Arizona (Mr. Udall) ,  claim 
that there are no great differences be
tween the Udall substitute and the Ex
ecutive order. There are substantial dif-

gentleman from California (Mr. Rous- 
SELOT) the debate today has risen to 
even greater heights of statesmanship, 
and his wisdom and his powers o f obser
vation are doing much to help expedite 
this bill.

I suggest, Mr. Chairman, that we have 
done a very fine job in amending the 
Udall substitute. I would point out, as the 
gentleman from California (Mr. Rous- 
selot) properly did, that the present 
Executive order is in fact what the gen
tleman from Texas (Mr. Collins) is pro
posing. So what we have really are two 
very fine amendments. Either way we are 
going to a great civil service reform.

Mr. COLLINS of Texas. Mr. Chairman, 
I move to strike the requisite number of 
words.

Mr. Chairman, we have come a long 
way today and the gentleman from Il
linois (Mr. Erlenborn) has completed 
the amendments tlikt are most impor
tant. Many of those were accepted, which 
made the substitute amendment of the 
gentleman from Arizona (Mr. Udall) 
much stronger and much better legisla
tion.

We still have three major differences 
that exist. I am impressed with how far 
we have gone with what the committee 
brought to the fioor^for us to consider. 
We still, of course, if civil service re
form passes, have a conference; but I 
want to bring out three major differences 
that exist. One is on the matter of dues 
check-off. It is proposed that this be a 
negotiable item. Under the substitute 
amendment of the gentleman from Ari
zona (Mr. Udall) , the gentleman states 
that the Government must pay for them. 
In other words, dues check-off must be

o
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S)ald by the Gov^nanefit. tbat it Is not a 
negotiable item. Koomaily tids should be 
a negotiable item, in that dues check-off 

be made at no cosjb to the union or 
the employee. That is a tremendous con
cession and the gentleman asks that we 
go further which handicaps the civil 
service or any agency that is invoiyed.

The second one tiiat comes up; it 
seems to me in any type of voting for a 
union that the secret ballot election is 
absolutely essential. Under the substi
tute amendment of the gentl^nan from 
Arizona (Mr. Udall) , in one particular 
situation they can be declared a union. 
If an agency has created an unfair labor 
practice, they can declare a union, re
gardless. That is a tremendous move, to 
allow that a union be declared without 
a secret election.
* The tiiiird issue, which still stands in 

the substitute amendment of the gmtle- 
man from Arizona (Mr. Udall) is on this 
matter of picketing. The g^tleman from 
Arizona i>rovides that you have in
formational picketing. Knowing how the 
courts are so broad in their interjieta- 
tion, anything could be considered as 
Informational pidcetlfig. We must re
member that the people involved here in 
<avil Service are «nployees. -are 
dedicated professionals. Tliese are the 
civil sef*vants of the United States Gov
ernment. There is a complete difference 
between working for the UJS. Govmi- 
ment and being an employee woridng for 
a shirt factory or working in an auto- 
mobUe plant. These civU servants are

Tlie CHAIRMAN. Tlie tmestkan is on
the amendment offered by the gentlenaai 
from Texas (Mr. CoLLDfs), as amended.

The question was taken; and the 
Chairman announced that the ayes ap
peared to have it.

BECX>RDED VOTE

Mr. COLLINS of Texas. Mr. Chair
man, I demand a recorded vote.

A recorded vote was ordered.
The vote was taken by electronic de

vice, and there were—ayes 381, noes 
answered “present” 1, not votiiag 50, as 
follows:

Abdnor 
Addabbo Akskn 
Alexander 
Ambro 
Anderson, 

Calif. • 
Anderson, HI. 
Andrews, N.O. 
Andrews, 

N.Dak. 
Annunzlo Apĵ esB.te 
Archer 
Asbbrook A^ey A în 
AuCJoin 
Badbaxn 
Bafalis 
Baldus ‘ 
Barnard Baucus Bauman Beard. R.I. Bedell 
B e i l e n s o n

M'nn
ISoora  ̂
Mooiliead, Calif. 
Mwyrhettd, Pa.

Murphy, m. 
Murphjr, N.Y. 
Murphy, Pa. 
Murtba 
Myers, Gary 
Myers, Jolin 
Myers, Michael Natcher 
Neal 
Nedzi 
Nichols[RoU No. 764J Nix

AYES—381 Nolan
Nowak

Daniel, R. W. Hefner O’Brien
Danielson Heftel Oakar
Davis Hightower Oberstarde la Garza HUlis ' ObeyDelaney Holland Ottinger
Dellums Hollenbeck PanettaDent Holt Pat4;enDerrick Holtzman PattersonDerwindcl Horton PattlsonDevine Howard PeaseDickinson Hubbard PepperDicks Hughes P«kiasDiggs Hyde PettisDingeU Ichord PickleDodd Ireland PikeDoman Jacobs PoageDowney Jeffords PresslerDrinan Jenkins PreyerDuncan, Oreg. Jenrette Price
Duncan, Tenn. Johnson. Oaiif. PrttcliardEarly Jones, N.O. PurseUEckhardt . Jones, Okla. QuayleEdgar Jones, Tetin. QuUlenE(V̂ ards, Ala. Jordan RabaliEdwards, Calif. Kastenmeler Rail^ckEilberg K^enEmery KeUy

fiaagel
Reussmodes '
Rlnaldo
Roberts
Robinson
BodinoRoe
Rogers
Roncalio
Rooney
Rose
Rosenthal
Rostenlcowski
RousselotRoybal
Rudd
Runnels
Ruppe
Russo
Ryan
Satterfield
Scheuer
Schroeder
Schulze
Sebelius
Seiberling
Sharp
Shuster
Sikes
Simon
Sisk
Skelton
Skubitz
Smith. Iowa
Smith. Nebr.
Snyder
Solarz
Spellman
Spence
St Germain
Staggers *
Stangeland
Stanton
StarkSteed

NOES—0

Steers 
Steiger 
Stockmaa. 
Stokes 
Stratton 
Studds 
Symms 
Taylor Thĉ psoa 
Thone 

s Thornton. 
Traxler 
Trible 
Tucker 
TJdall 
TJUman 
Van Deerlla 
Vanik 
Vento 
'Waggonner 
Walgren 
Walker 
Walsh 
Wampler 
Watkins 
Waxman 
Weaver 
Weiss 
White 
(Whitehurst 
Whitley 
Wilson, Bob 
WGson, C. H. 
Wilson, TT«k. Winn 
Wirth 
WoLff 
Wright 
Wydler 
Wylie 
Yates 
Yatron 
Young, Fla. 
Young, Mo. 
Zablo(*l 
Zeferetti



working for the U.S. Government, To nave them out ploketins, whether they 
caJI It infdnuatlonaJ picketiiî r or wh&t- 
ever it is, is completely contrarjr to the 
principles of the ConstitutJoii. In our 
country, tiie Qovemment is supreme. TTie 
Government is the law of the land.

So I wtot to commend the gentleman 
from Arizona for the gentleman’s broad
mindedness and openmindednfiss. I know 
how far the gentleman has gone to try 
to provide a workable solution. I would 
hor« that in the conference, we could 
take up these three very serious issues 
that still stand in the genUetnan ŝ sub
stitute amendment.
• Mr. BIAGQI, Mr. Clialnnan, I would 
like to emphasize, at this point, that the 
“Definition of Agency” provision of title 
Vn, the “Labor-Management Relations’’ 
title of H.R. 11280, as written into the 
bill and reported by th  ̂House Commit
tee on Post Office and Civil Service, rep
resents a fair and equitable approach 
to labor-managem^t relations for Fed
eral employees. It therefore should re
main in the finjj,l version of the bill. I 
strongly uiige my colleagues to suppor̂ y 
this particular provisicm as it is currently 
written so that when this legislation be
comes law, it will apply to all those Fed
eral employees we in the House intended 
to include in its covera.ge.«

The CHAIRMAN. All time has expired.
The question is on the amendm^t, as 

amended, offered by the gentleman from 
Arizona (Mr. Udall) as a substitute for 
the amendment offered by the gentleman 
from Texas (Mr. Collins) .

The am^idment, as amended, offered 
as a substitute for the amendmmt was 
agreed to.

B e n ja m lx i.
B e n n e t t
BeviU
Blasgl
BlnKliaznBlanchardBloulnBoggsBoland
BoliineBonlor
Bonier
Bowen
Brademas
BrloUey
Brodhead
Brooks
Brown, Calif.
Brown, Mich.
Broyhlll
Buclutnan
Burgener
Burke, Mass.
Burleson, Tex.
Burlison, Mo.
Burton, John
Burton, Phillip
Butler
Byron
Carney
Carr
Carter
Cavanaugh
Cedertoerg
ChappellChisholmd&ixBen,

Don H. 
dayCleveland
Cohen
Coleman
Collins, 111.
Collins, Tex.
ConteOonyers
Corcoran
Corman
Cornellr
Cornwell.
Cotter
CoughlinCunningham
D* Amours.
Dani^, Dan

Brlenbora
SrtelEvans. Colo.
Evaxus, I>el.
Evans, Oa.Evans, IiMl.FascellFenwick ,
Findley
Fish
Fisher
Flthlan
Fllppo
Flood
Worlo
Flynt
Foley
Ford, Mich.
Ford, Tenn.
Forsythe
Fountain
Fowler
Frey
FuquaGammage
Garcia
Gaydos
Gephardt
Giaimo
Gilman
GinnGllckman
Goldwater
Gonzalea
Gbodling
GoreGradison
Grassley
Green
Guyer
Hagedorn
HallHamilton
Hammer-

schmidt
HanleyHannaford
Hansen
HarkinHarrington
Harris
HarshA
Hawkins
Hecktor

Keys
ZCUdea
K i n d n e s s
Kofftmayer
KrebsIiâ orawirBtoo
Lattm.XjeFanie
LeachLederer
LentLevltas
Idvlngstott
laoyd, Calif.
IA0Td,Taiiii.
Long, La.
Long, Md.
Lott
lAiJanLxiken
Xiundlne
Mcdory
McClodcey
McCormack
McDa<ite
McDoni2d
McFali
McHughMiLri4gaji
Maguire
Mahon
Maikey
Marks
Masleaee
Marriott
Martin.
Mathis
Mattox
Mazzoli
Meeds
Metcalfe
Meyner
Michel
Mikulskl
Mikva
MUford
Miller, Ohio
Mineta
Minisfa
Mitch^, Md.
MitcMl, W.Y.
MoBkl«y
Moffett

.̂ Ammexman AnnstroB̂  Beard, Tenn. Breaux
' Breckinridge 

Broomfield 
Brown, Ohio 
Burke, Calif. 
Burke, Fla. 
Caputo 
dawBon, Del 
Cochran 
Conable 
Crane 
Fary 
Flowers 
Fraser

AKSWERED "PRESENT”— 1 
Edwatds. OMa.

NOT VOTING—50
Fren2>el SantinlGibbons SarasinGudger Sawyer
Huckaby Shipley
Johnson. Colo. Slack
Kasten 
Blrueger 
LaFalce 
Leggett 
Lehman 
McEwen 
McKay 
McKinney 
MUler, Calif. 
Quie
HichmoiMl
Risenhoover

Stump
Teague
Treen
Tsongas
Vander Jagt
Volkmer
VThaJen
Whitten
V̂ iggins
Yoxing, Alad â
Toung, Tex.

So the amendment, as amended, was 
agreed to.

The result of the vote was announced 
as above recorded.

The CHAIRMAN. The Clerk will read 
title v m .

The Clerk read as follows:
TITLE v m —GRADE AND PAY RETENTION 

GRADE AND P A Y  EETEN TIO N

Sec. 801. (a)(1) Caiapter 63 of title 5, 
United States Code* relating to pay rates 
and systems, is amended by Inserting after 
subchapter V thereof the following new sub
chapter:

“SUBCHAPTERVX—GRADE AND PAY 
RETENTION 

*'15361. Definitions
"For the purpose of this subchapter—
-“ (1) ‘employee’ means an employee to 

whosn chapter 51 of this title applies, and 
a iwevailtng rate employee, as defined by 
secttan 5342(a)(2) of this title, v^ose em
ployment is other than on a temporary or 
tezm hBBis; y

“ (2 ) “ae^cy* has the meaning given It by 
section 5102 of this title;

§CO



H9654 CONGRESSIONAL RECORD— HOUSE September 13 y 1978
*'(3) r̂etained grade’ means the grade 

used for determining benefits to which an 
em' l̂oyee to whom section 6362 or 6363 of 
this title applies & entitled;

**(4) *rate of basic pay* means, in the case 
of a prevailing rate employee, the scheduled 
rate of pay determined under section 6343 
of this title;

*‘ (6) 'covered pay schedule* means the 
General Schedule, any prevailing rate sched
ule established imder subchapter IV of this 
chapter, or the merit pay system under 
chapter 64 of this title;

“ (6) 'position subject to this subchapter* 
means any position imder a covered pay 
schedule; and 

**(7) *reduction-in-force procedures* means 
procedures applied in carrying out any re
duction in force due to a reorganization, due 
to lack of funds or curtailment of work, or 
due to any other factor.
**§ 6362. Grade retention following a change 

of positions 
•?(a) Any employee—
**(1) who is placed as a result of reduc- 

tion-in-force procedures from a position 
subject to this subchapter to another posi
tion which is subject to this subchapter and 
which is in a lower grade than the previous 
position, and >

**(2) who has served for 62 consecutive 
weeks or more in one or more positions sub
ject to this subchapter at a grade or grades 
higher than that of the new position,
Shan be entitled, to the extent provided in 
subsection (b) of this section, to have l^e 
grade of the portion held immediately 
before such plac^ent be considered to be 
the retained grade of tbe employee In any 
position he holds for tlie 2-year period be
ginning on tbe date of such placement. 

**(b) For the 2-yeor period referred to in

tion shall cease to apply to an employee 
who—

“ (1) has a break in service of one work
day or more;

**(2 ) declines a reasonable offer of a posi
tion the grade of which is equal to or higher 
than the retained grade; or 

‘*(3) elects in writing to have the benefits 
of this section terminate.
**§6364. Pay retention 

**(a) Any employee—
**(1) who ceases to be entitled to the 

benefits of section 6362 of this title by rea
son of the expiration of the 2-year period 
of coverage provided under such section;

**(2 ) who is in a position subject to this 
subchapter and who is subject to a reduction 
or termination of a special rate of pay es
tablished under section 6303 of this title; or 

**(3) who is in a position subject to this 
subchapter and who (but for this section) 
would be subject to a reduction In pay under 
9lrcimistances prescribed by the Office of 
Personnel Management by regulation to war
rant the application of this section;
Is entitled to basic pay at a rate equal to
(A) the employee’s allowable former rate of 
basic pay, plus (B) 60 percent of the amount 
of each increase in the maximum rate of 
basic pay payable for the grade of the em
ployee’s i>osition Immediately after such re
duction in pay If such allowable former 
rate exceeds such maximum rate for such 
grade.

**(b) For the purpose of subsection (a) of 
this section, ‘allowable former rate of basic 
pay* means the lower of—

**(1) the rate of basic pay payable to the 
employee immediately before the reduction 
In pay; or

“ (2) 150 percent of the maximum rate of 
basic pay payable for the g i^ e  o f the em-

**(b) Under such regulations,, the Office may 
provide for the application of all or portions 
of the provisions of this sul^hapter—

‘*(1) to any individual reduced to a grade 
of a covered pay schedule from a position not 
subject to this subchapter;

**(2) to individuals to whom such provi
sions do not otherwise apply; and 

“ (3) to situations the application to which 
is justified for purposes of carrying ooit the 
mission of the agency or agencies Involved. 
*•§ 6367. Appeals 

**(a) (1) In the case of the termination of 
any benefits available to an employee under 
this subchapter on the grounds such em
ployee declined a reasonable offer of a posi
tion' the grade or pay of which was equal to 
or greater than his retained grade or pay, 
such termination may be appealed to the 
Office of Personnel Management under pro
cedures prescribed by the Office.

**(2) Nothing in this subchapter shall be 
construed to affect the right of any employee 
toappe^—

**(A) under section 6112(b) or 6346(c) of 
this title or otherwise, any reclassification of 
a position; or 

**(B) under procedures prescribed by the 
Office of Personnel Management, any reduc- 
tion-ln-force action.

*‘ (b) For purposes of any appeal procedures 
(other than those described In subsection
(a) of this section)—

**(1) any action which is the basis of an 
Individual’s entitlement to benefits under 
this subchapter, and 

*•(2) any termination of any such benefits 
under this subchapter.
shall not be Seated as appealable under such 
appeals proceduree.**.

(2) Sections 5334(d). 5337. and 6346 o f 
title 5, United States Code, are hereby re



subsection (a) of tbls section, ttie retalzied 
grade of an employee under sucli subsection
(a) sball be treated as tbe gr«de of Ills 
position for all purposes (Including pay and 
pay administration under tills cbapter and, 
chapters 54 and 56 of tills title, retirement 
and life insurance under chapters 83 and 
87 of this title, and eligibility for training 
and promotion imder tills title) except— 

**(1) for purposes subsection (a) of 
this section,

“ (2) for purposes of applying any reduc
tion-in-force procedures, or ,

**(3) for su<di other purposes as the Office 
of Personnel Management may provide by 
regulation.

“ (c) The proYisions of subsection (a) of 
this section shall cease to apply to an em
ployee who—

*̂ (1) haas a break in service of one work
day or more;

**(2) is demoted (determined without re- 
gaM to this sectlcm) for personal cause;

**(3) is placed in, or declines a reasonable 
offer of, a position the grade of which is 
equal to or liigher than the retained grade; 
or

**(4) elects in writing to have the benefits 
of this section terminate.
**9 5363. Grade retention following position 

reclassiflcaUon 
*‘ (a) An employee who is in a position 

subject to this subcOiapter and whose posi
tion has been reduced in gnCde is entitled 
to have the gn^e of such position before 
reduction be treated for all purposes (other 
than the application of reduction-ln-f(»rce 
procedures) as the retained grade of such 
employee so long as such employee con
tinues in su<ih p<^tion. w 

“ (b) The provteibn of subsection (a) of 
this ^ t io n  shall not ̂ pply wltlt rê q>ect to 
any A uction  in the g ^ e  of H position 
whl^ had not been classified at the higher 
Gprade toe 6k continuous p ^ od  of =at le ^ . 
pne year imixie^tdly befqr^ such r^aetlotu 

“ (c) The ^reqeding prdvlsl6ite of jsec-

ployee's position immediately after such re
duction in pay.

**(c) The preceding provisions of this sec
tion shall, cease to apply to an employee

® break in service of one Work
day or more;  ̂ .«(2 ) is entitled by operation of this sub- 
chapter or chapter 61, 53, or 54 of this title to 
a rate of basic pay which is equal to or hl^er 
than, or declines a reasonable offer of a 
position the rate of basic pay for which te 
equal to or higher than, the rate to which 
the employee is entitled under this sec
tion; or * '

“ (3) is demoted for personal cause.
•*5 5366. Remedial actions

“Under regulations prescribed by the Office 
of Personnel Management, the Office may

information
with respect to vacancies (including im
pending vacancies);

“ (2) to take such steps as may be approb
ate to assure employees receiving benefits 
under section 6362, 5363, or 5364 of this title 
have the opportiml^ to obtain neoe«ary 
qualifications for the selection to positions 
which would minimize the need for the ap
plication of such sections;

*‘ (3) to establish a program under which 
employees receiving benefits under section 
6362, 6363, or 6364 of this title are given 
priority in the oonsideration for or place
ment in positions which arê  equal to or 
greater than their retained grade or pay; 
and“ (4 ) to place certain employees, notwith
standing the fact their previous position was 
in a different agency, but only ,In circum
stances in which the Office detennlnes ^ e  
exercise of such authority Is necessary to. 
carry out the purpose of this section.
“5 5366. Regulations ^

V(a) The Office of Personnel Management 
aiiiH prescribe teguH t̂lons to parry out the 
purpose of this subchapter. ^

(3) ( A) Chapter 63 of title 6, United States 
Code, is amended—

(I) by redesignating subchapter VI as 
subchapter v n , and

(II) by redesignating sections 6361 through 
6365 as sections 6371 through 6376, respec
tively.

(B) (1) The analysis of chapter 53 of title 
6, United States Code. Is amended by strik
ing out the items relating to subchapter VI 
thereof and Inserting in lieu thereof the 
following:

**SUBCHAPTER VI—GRADE AND PAY 
RETENTION 

“6361. Definitions.
**5362. Grade retention following a change of 

positions.
'*5363. Grade retention following position re

classification.
**5364. Pay retention.
**5366. Remedial actions.
**5366. Regulations.
**5867. Appeals.

*‘SUBCHAPTER VH—MISCELLANEOUS 
PROVISIONS 

**5371. Scientific and professional positions. 
**5372. Administrative law Judges.
**5373. Limitation on pay fixed by adminis

trative action.
**5374. Miscellaneous positions in the execu

tive branch.
**5376. Police force of National Zoological 

Park;”.
(11) The analysis of such chapter is further 

amended by striking out the items relating 
to Actions 5337 and 5346. respectlvrty.

(lU) Section 550 of title 5, United States 
Code, are each amended by striking out 
**5362,” each place it appears and InsertMig 
**6372.” in lieu thereof. - ;

(C) Section 3104(b) of title 6, United 
States Code, as redesignated by this Act, is 

; amende, by strtkli^ out **section 6361” and 
Insert^g ''section 6371'* In lieu thereof.

(P) Section 6102(c)(5)'of tttle 5. United 
; atateiCode, is amended by striking out •‘sec-
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tlon 5365’* And tnacrttng 5S75” in
Iteatbereo ft.

<K) Sections 5107 ai«t «K)4<d)<l) tWi®
6, United States Code; «re ewA axxieiided by 
striking out '^ t lo n  633T’ voA Inserting !n 
Ueu thereof *‘subchapter VI of cbApter 5S".

(F) Section 6334(b>^of title 6, ^ t e d  
States Code, is amended by striking out "sec
tion 6337 of this title** eacb place It appeam 
and InseriJlng in Ueu tb^reof **subchapter VI 
of this chapter**.

(G) Action 5334 of title 5. United States 
Code, Is amended by redesignating subsec
tions (e) €tnd <f) as subsections <d) and
(e), respectively. .

(H) Section 6349(a) of tttie 5, United 
States Code, Is amended—
. <i) by striking out ^^ection 5346, relating 

to retention of pay,” and inserting In Ueu 
thereof **sufochapt  ̂VI of this chapter, relat- 
ting to grade and pay retention,**;

(11) by striking out “section 5345 of this 
titie** and Inserting In lieu tiierepf *‘sub- 
chapter VI of this chapter”; and

(ill) by striking out "paragraph (2) of sec  ̂
tk>n 5345(a)** and inserting, in Ueu tl»reof 
"section 5361(1)**.

(I) Sections 4540(c), 7212(a), wid 0540(c) 
of titie 10, United States Code, are eacb 
amended by inserting after "of title 5** the 
foUowlng: "and subchapter VI of chj^ter 55 
of such title 5**. ^

(J) Section 1416(a) of the Act of August 1, 
1968 (PubUc Law 90-448; 15 UJ5.C. 1716<a) ), 
and section 808(e) of the Act of April 11« 1968 
(Public Law 90-284; 42 UJ5.C, 3608(b)). are 
each amended by striking out "5862,** and 
inserting in lieu thereof "5372,”.

(4) (̂A) 'nie amendments made by tills ̂ b -  
section ^aU take effect on_the first day 
the first appUcable pay period ban nin g m  
or after the 90tli day after the date of tike 
enactmen.t of this Act.

(B) ATI employee wlxo was receiving pay

(A) during the peripd beginning on Janu
ary 1, 19TT, and ending on the effective ̂ date 
of « ie  amendmei^ made by subsection <a) of 
thte section was holding any iKJsltton tinder 
a covered pay schedule when such position 
was reduced in grade; and

(B) after the date of such reduction in 
grade and before such effective date, 
changed, to any other position imder such a 
sc îedule (other than by reason of a demotion 
for personal cause) and is holding such posi
tion on such effective date;
is entitled to the benefits of section 5363 of 
titie 5. United States Code (as amended by 
subsection (a) of this section) as if such em
ployee had not changed positions.

(3) No employee covered by this subsec
tion whose reduction in grade resulted in an 
increase in pay shall have such pay reduced 
by reason of the amendments made by sub
section (a) of this section.

(4) (A) For purposes of this subsection, 
the requirements under paragraph (1) (B) of 
this subsection, relating to continuous em- 
ploymeijLt following reduction in grade, shaU 
be considered to be met in the case of any 
employee—

(I) who separated from service with a 
right to an Immediate ennully imder chapter 
3̂ of title 5, United States Code, or under 

another retirement system for Federal v em
ployees; or

(II) who died. «
(B) Amounts payable by reason of sub- 

paragraph (A) of this paragraph in the case 
of ‘the death of an employee shall be paid in 
accordance with tiie provisions of subchapter 
VUI of chapter 55 of titie 5, United States 
Code, relating to settiement of accounts la 
the case of deceased employees.

(5) The Office o f Personnel Management 
shall have the same authority to prescribe 
reg^xilatloiis xuxder tills Bubsectton as It bas

erapSoyM oiganlzatidiss, shall be allowed to 
submit Tkem, arguments, and tlata In con- 
necttoi such Btudy. •

(c) On the c<nnpletion of the study undwr 
subsection (a) of this section, and in any 
event not later-thra one year after the 
effective date of thl^ Act, the Director of 
the Office of Personnel Management shall 
submit to the President and to the Congress 
aTeport on the results of such study together 
with his recommendations. Any such recom
mendation which Involves the amending of 
existing statutes shall include draft legisla
tion.

SAVINGS PIIOVISIOOT
Ssa 1102. (a) Exc^t as otherwise provided 

in this Act, all executive orders, riiles, and 
regulations affecting the Federal service-shall 
continue in effect, according to their terms, 
until modified,* terminated, superseded, or 
repeated by the President, the Office of Per
sonnel Management, the Merit Systems Pro
tection Board, the Equal Employment Oppor
tunity Commission, or the Federal Labor Be- 
lations Authority with respect to matters 
wlthhi their respective Jurisdictions.

(b) No provision of this Act shall affect any 
administrative proceedings pending at the 
time such provision takes effect. Orders shall 
be issued in such proceedings and appeals 
shaU be taken therefrom as if this Act had 
not been enacted.

(c) No suit, action, or other proceeding 
lawfully commenced by or against the Dl-

. rector of the Office of Personnel Management 
or the members of the Merit Sysrtems Protec
tion Board, or officers or employees thereof, 
in their official capacity or in relation to the 
discharge of their official duties  ̂as in effect 
immediately before the effective date of this 
Act. ^ a ll abate by- reason of the enactment 
of Ihia Act. DetermlnatiouB with respect to any sucb suit, actlozL. or other procee<Uzifir

to



under tlie provisions of section 5834<<i>, S337, 
or 6346 o f  title 6. United States Code, on tSxe 
day before the eflfective date prescribed in 
subparagrapli (A) <rf tUla paragrapH sliaU not 
have suctL pay reduced or terminated by rea
son o f  the amendments made by tbJa subeoc- 
tlon and, unless section 5362 or 6363 o f »ucli 
title 5 (as amended by subaectlon (a) <1) o* 
this section) applies, such an employee is 
entitled to continue to receive pay as author
ized by those provisions (as in effect on sucH

^^(bV(l) Under regulations prescribed by the 
Office of Personnel Management, any em
ployee—(A) whose grade was reduced on or after* 
January 1. 1977, and before the effecti^ date 
of the amendments made by subsection (a) 
of this section under circumstances which 
would have entitled the employee to cover
age under the provisions of section 5362 or 
5363 of title 5. United States Code (aa 
amended by subsection (a) of this section) 
if such tanendments had been in effect at 
the time of the reduction; and

(B) who has remained employed by the 
Federal Government from the date oi the re
duction in grade to the effective date of the 
amendments made by subsection (a) of this 
section without a break in service of one 
woi^kday or more;
shall toe entitled—

(i) to receive the additional pay and bMie- 
flts which such employee woidd have been 
entitled to receive if the amendments made 
by subsection (a) of this section had been 
in effect during the period beginning'on the 
effective date of such reduction in grade and 
ending on the day bef<»e the ^ective date of 
such amendments, and

(ii) to have the amendments made by 
subsection (a) of this section apply to vwAx 
employee as the reduction in grade had 
occurred on the effective date of 
amendments.

<2) Under su<ai regiflatloBB, may em ^yee 
who—

im c t e r  s e c t i o n  6366 o f  t i t l e  6, U n i t e d  S t a t e s  
C c ^ e .  w l t n  r e s p e c t  t o  s u b c h a p t e r  V I  o f  c o p 
t e r  53 o f  s u c h  t i t l e ,  a s  a d d e d  b y  s u b s e c t i o n  
( a )  o f  t h i s  s e c t i o n .

Mr. UDAUj (during the reading). Mr. 
Chairman, I ask unanimous consent that 
further reading of title v m  be dispensed, 
with, and that it be printed in the 
Record, and open to amendment at any 
point.

The CHAIRMAN. Is there objection to 
theVequest of the gentleman from Ari
zona?

There was no objection.
The CHAIRMAN. For the information 

of the committee, titles IX a ^  X  were 
stricken.

There being no amendments to titie 
v n i, the Clerk will read title XI.

The Clerk read as follows:
STUDY O N  DECENTRALIZATION OP GOVERNMENTAL 

F U N CTIO N S
Sec. 1101. (a) As soon as practicable after 

the effective date of this Act, the Director 
of the Office of Personnel Management shidl 
conduct a detailed study concerning the de
centralization of Federal governmental func
tions.

<b) The study to be conducted under sub
section (a) of ttiis section shall include—

<1) a review/!of the existing geographical 
disl3:ibution of Federal governmental func
tions throughout the United States, includ
ing the extent to which such functions are 
concentrated in the District of CJolimibla; 
and(2) a review of the posalbilittes of distrib
uting some of the functions of the various 
Federal agencies currently concentrated in 
the District of Columbia to field offices 
located at points throughout the United 
States.
Interested parties. Including heads of ageai- 
cles, othw Federal empioyees, and Federal

s 1 ^  toe made as If tWs Act Had not beei 
enacted. .

A m r H O B I Z A T lO N  O F  A JPFB O P B IA T IO N S

Sec 1103. There are authorized to beap- 
pxopriated, out of any in
SySofc otherwiseas may be" necessary to carry out the provi- 
stons oC this Act.
PO’WEKS O F  PRESIDENT UNAFFECTED EXCEPT B T  

XZPBESS PRO VISIO N S
Sac. 1104. Except as otherwise expressly 

provided in this Act, no provision of this Act 
shaU be constnied to—

“ (1) limit, curtail, abolish, or terminate 
any function of, or ̂ luthorlty available to, the 
i^aident which the President had immedi
ately before the effective date of this Act; or

“ (2) limit, curtail, or terminate the Pre^- 
dent*s authority to delegate, redelegate, or 
terminate any del^ation of functions.

TBCH N ICAI. AND O O N FO RM IN O  AM ENDICENTB
Sac. lios. (a) Title 6, United States Code, 

is smended— ^
( 1) in sections 6347, 8713, and 8911, by 

striking out '^airm an of the Civil Service 
Commls^n’* and Inserting in lieu thereof 
“Director of the Office of Personner Manage
ment**;<2) in section 3304 by strttlng out "a ClvU 
Service Oommlsrfon board of examiners” and 
inserting in lieu thereof “the Office of Per- 
somiel Management” ;

(3) in sections 1301, 1302, 1304, 1308, 2105, 
2051, 3110, 8304a, 3308, 3312, 3318, 3324, 3325, 
3344, 3351, 3363, 8373, 3502, 3604, 4102, 4106, 
4113-4118, 5102, 5103, 5105, 5107, 6110-5115, 
5303, 5304, 5333, 5334, 5336, 5338, 5343, 5346, 
5347, 5351, 5352, 5371, and 5372 (as redesig
nated in section 801(a)(3) (A) (ii) of this 
Act), 6374 (as redesignated in section 801
(a) (3) (A) <il) of this Act), 5504, 5533, 5545, 
55«. 6723. 6101, 6304.^306, 6308, 6311, 6322, 
6S26, 7203, and 7204 (as redesignated in sec
tion TOSla) (1) of this Act), 7312, 8151, 8331. 
8382, 8334, 8337, 838»-8348. 8345-8348, 8501. 
8701-8712, 8714, 8714a, 8716, 8901-8903, 8906.

00
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8907-8910, and 8913, by striking out “Oivll 
Service Commission** and inserting la Ueu 
thereof “Oflace of Personnel Management**;

(4) In sections 1506-1508 and 3383 by 
striking out “Civil l^rvlce Commission** and 
‘‘Commission** each place they appear and 
inserting in Ueu thereof “Merit Systems Pro
tection Board’* and “Board**, respectively;

(5) in section 1504 by striking out “Civil 
Service Commission. On receipt** and all 
that follows down through the end thereof 
and inserting in Ueu thereof “Special Coun
sel of the Merit Systems Protection Board.**;

*•(6) in section 5335(c)—
*̂ (A) by striking out “CoBunission** the 

first place it appears and inserting in Ueu 
thereof “Office otf Personnel Management *̂;

“ (B) by striking out “Commission** the 
second place it appears and inserting in 
lieu thereof “Merit Systems Protection 
Board**;

**(C) by striking out “Commission** the 
third place it appears and inserting in Ueu 
thereof “Office**; and

“ (D) by striking out “Commission** the" 
fourth place it appears and inserting in Ueu 
thereof “Board**;

(7) in section 8347(d), by striking out 
“Commission** the first time it appears and 
Inserting in lieu thereof .“Merit Systems 
Protection Board** and by striking out 
“Commission** the second time it appears 
and inserting in Ueu thereof “Board**;

(8) in section 552(a)(4)(F) —
(A) by striking out “Civil Service Com

mission” and '-Commission** each place they 
appear and inserting in Ueu thereof, “Spe
cial Counsel**; and

(B)‘ by striking out “its” and inserting in 
Ueu thereof '‘his**; ^

(9) in section 1303^
(A) by striking out “CivU Service Com- 

mlfisloxi*!.and ixks^ting in Ueu thereof “Offilce 
of Peinonxiel Mans^ment Merit Systems
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(16) in the section heading for section 

2951 and in the item relating to ^ t io n  2951' 
in the analysis for chapter 29, by sti^ing'out 
“CivU Service Commission” and inserting In 
Ueu thereof “Office of Personnel Manage
ment”; and

(17) in thesection heading for section 5112 
and in the item relating to section 5112 in 
the analysis for chapter 51, by striking put 
“Civil Se^ice Commission** and inserting In 
lieu thereof “Office of Personnel Manage** 
ment”.

(b) Section 1307 of title 5, United States 
Code, is hereby repealed.

(c )(1) Section 5109(b) of title 5, United 
States Code, is hereby repealed.

(2) Section 5109 of such title is further 
amended by redesignating subsecUon (c) as 
subsection (b).

(d) The President or his d^ignee shall, as 
soon as practicable, but in any event not 
later than 30 days after the date of the enact
ment of this Act, submit to the Committee 
on Post Office and Civil Service of the House 
Of Representatives and the Committee on 
Governmental Affairs of the Senate a draft 
of any additional technical and conforming 
amendments to the provisions of title 5, 
United States Code, and any other provisions 
of law which have not been made by the 
provisions of this Act and which are neces- 
Bajry to  reflect throughout such provisions 
the amendments to the substantive provl-'" 
sions of law made by this Act and by Reor
ganization Plan Nimibered 2 of 1978.

E3PPBCTIVB DATE
Sec, 1106. Except as otherwise expressly 

provided in this Act, the provisions of 
Act iOiaU take effect 90 days after the date' 
of the enactment of this Act.

Mr. UUALiL (during the reading). Bdr. 
Chairman, I ask unanimous consent that

shops,.^nd the midshipmen's st6re**.and ih- 
 ̂sorting in UMi therwf “the laxmdiy, tailor 
shop, cobbler and barber shops, and store for 
individuals enroUed at the Academy**.

(3) Section 2108(3) of title 5, United States 
Code, is amended—

subp^graph (D), by striking out 
•widow or widower** and Inserting In Ueu 

thereof “surviving spouse**; and
^  subparagraph (E), by striking out 

WQ or husband** and inserting In Ueu 
th^epf “spouse**.

(4) Swtion 8110(a)(3) of tdtt© 6, ttolted 
States Code, is amended by striking out
father** and all that follows down through 
half sister” and inserting In lieu thereof 

the following: “parent, child, brother, sis
ter, uncle, aimt, first cousin» nephew, niece, 
spouse, father-in-law, mother-in-law, son-in- 
law, daughter-in-law. brother-in-law, sister- 
in-law, stepparent, stepchild, stepbrother, 
step^ster, half brother, or half sister.**, 
p beading for section 3551 of title
5, United States Code, is amended by striking 
out “Reserves and National Guardsmen** and 
^ r t in g  in lieu theredf “members of the 
Reserves and National Ouai *̂*.

of title 5,
United States Cbde, is amended by striking 
out “manpower** and inserting in lieu there
of “supply of personnel available and fitted 
for service**.

(7) The hearing for section 5543 of title 5, 
U n l^  States Code, is amended by striking 
out Reserves and National Guardsmen** and 
toerting in lieu thereof *^embers of the 
Reserves and National Guard**.

(8) Section 5561 (3(B) of title 5. United 
States Code, is amended by striking out

(9) ^ction  65^(b ) of title 6. United States 
Code. Is amended l>y striking out **wldow or



Protection Board, and Special counsel ;
(B) by striking out “Commission In 

paragn^li (1) aSid Inserting In lieu tHereof 
**Offlce of Personnel Management” :

(10) in section 1805, by striking
the purpoBe of sectlonB 3106, 3344, 4301(2) 
(E), 5362. and 7521 of tUla title and the pro
visions of section 5335(a) (B) of this tltte 
that relate to administrative law 
dvll Service Commission may and Inserting 
in lieu thereof “For the
3105. 3444. 4301(2) (D) and 53^2 °f t t o  ^  
and the provisions of section 5335(a) (B) or 
this title that relate to administrative law 
judges, the Office of Personnel Manag^ent 
may', and for the purpose of section 7521 m 
this title, the Merit Systems Protection Board 
may”;(11) in section 1306. to read as follows: 
“The Director of the dffloe of Personnel Man
agement and authorized representatives of 
the Director, may euimintster oaths to wit
nesses in matters pending before the Office.”;

(12) in sections 1302. 1304. 1308, 2951, 
3304a, B308, 3312, 3317b, 3318, 3324, 3351, 3363,

-  3504, 4106, 4113-4115, 4117, 4118, 5106, 51W, 
5110-5112, 5114, 5333, 5343, 5346. 5545, 5 ^ .  
5723, 6304, 6405, 7312, 8331, 8332, 8337, 8339- 
8343, 8345^48, 8702, 8704r^707, 8709-8712, 
8714a, 8716, 8901-8903. 8505, 8907, 8909, 8910, 
and 8913 (as such sections are amended in 
paragraph (3) of this subsection), by strik
ing out "Cwnmission” each place it- appears 
and inserting in lieu thereof “Office”;

(13) in sections 1303, 8713, and 8911 (as 
such sections are amended in paragraph (1) 
of this subsection),'by striking out “Com
mission” and inserting in lieu thereof 
‘̂Office” ; ' :

(14) in section 8344(a). by striking out 
“Commission” and Inserting in lieu thereof 
“ Office of Personnel Management”; :

(15) in section 8906; by stifiking out ‘"CJom- 
mi^ion” each place it appears and inserting 
in lieu th«w>f “Office of Personnel Maiwge;; 
nxent” the flrat time tt appears and ‘ Office 
the other times it appears;

f.viig last title of the bill be considered m  
read, printed tn the Record, and op ^  to 
amendment at any point. , , .The CHAIRMAN. Is there objection to 
the request of the gentleman from 
Arizona?

There was no objection.
a m e n d m e n t s  OPFEEED b y  m b s . SCH ROEOra

Mrs. SCHROEDER. Mr. Chairman, I 
offer amendments.

The Clerk r6ad as follows:
Amendments offered by Mrs. Scheoedeb: 

Page 383, after line 14. insert the following:
GENDER-BASED REFfSttENCES

Sec 1102. (a) (1) Section 2108(3) fP) and
(G) of-title 5, United States Code, are each
Mnended"”(A) by striking out “the mother” and in
serting in lieu thereof “the parent”,

(B) by striking out “her hu£toand” and 
inserting in lieu thereof “such parents

by striking out “she” each place such 
term appears and inserting in lieu thereof
*'such parent”, _(D) by striking out “from the father** and 
inserting in lieu thereof, “from such Individ- 
Tial’s oth»r parrait". and  ̂ ^(E) by stacking out "Irotn her huBband .

(2) Section 6661(3) (A) of title 6, Unlt^ 
StatM code. Is amended by striking out "a 
wife** and Inserting in lieu thereof “a spouse .

(3) Section 8332( j) of title 5,
Code, is amended by striking out *wl^w* 
each place such term appears and inserting 
in lien thereof “surviving spouse**.

(b) (1) The heading f<» section 502 ^ title
5, United States Code, is amended by »tiiking 
out “Reserves and National Guardsmen** ^ d  
Inserting in lieu thereof “members in the 
Reserves and National Guard**.

(2) Section 2105(b) of titled. United States 
Code, is amended by striking out “the mid- 
Bhlpmen*s laundry, the midtiilpraeh's t^pr- 
shop, the midshipmen's cobbler and ^mrber

Widower”  and inserting in  Ueu thereof ‘ sur- 

*^3ecS>n 5M8(a)

of title ^  TJnltrf 
States Oo<te, is amended by inserting or 
Stewardesses** after “stewards’*.

(12) Se^ion 5723 of title 5, United States 
Code, is amended—

(A) in the heading, by striking out man- 
power** and inserting in lieu thereof “perron- 
nel*** and(B) in subsectlans (a)(1) and (d), by 
striking out “manpower shortage** each place 
the term appears and inserting to ii®'^
of “shortage in personnel available and fitted
*°^W)^The hearing for section 6323 of title
6, united States Code, is amended ^  strlk- 
lig  out “Reserves and Natt<mal Ouaidsme^ 
and Inserting In Ueu thereof “members oJ 
the Reserves and National

(14) The heading for section 6324 of title
6 , United States Code, is amended by rtrik- 
Ing out ̂ ‘firemen” and inserting in lieu there-
^^(1^1^^^ lection 8101(6) of title 5, 
United States Code, Is amended to read as
*̂̂ “ (6^  ‘surviving apouse* means the spouse- 

Uving with or dependent for support 
decedent at the time of his d»th* or I K ^  
apart for reasonable cause or because of h »
^®<uV*̂ ôtlon 8101(11) of title 8, U nl^  
States Code, Is hereby rep^ed.
of title 6. united States Code. aa» tM b 
amended by striking out “widow or widower 
*nd inserting  ̂ in lieu thereof ‘Surviving
^̂ *?C)̂  Section 8133 of -tttle 5, United States 
Code, is amended—

(i) by stn m g out 
eaoh plaoe It appeafs. and Inserting 1ft ‘ Êrtirvtting K̂Wiê *; ^

O
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(11) In subsection (a)(4), by striking out 

“widow, widower/* eacli place it appears and 
inserting in, lieu thereat “surviving spouse**;

(iii) in subsection (a) (6), by stcrlking out 
“widow, widower,** and inserting in Ueu 
tbereof “surviving spoTise,**;' and

(iv) in subj^tion (b) (1), by striking out 
“widow, or widower** and inserting In lieu 
thereof “surviving spouse**.

(D) Section 8135 of ttile 5, United States 
CJode, is amendi^ by striking out “widow or 
widower*’ each place it appears and insert- 

' ing In lieu thereof “surviving spouse**.
(16) Section 8110 of title 6, United States 

Code, is amended—
(A) by striking out paragraph (1);
(B) in paragraph (2)—
(i) by redesignating such paragraph as 

paragraph (l); and
(il) by striking out “husband** and insert

ing in lieu thereof “spouse**; and
(C) by redesignating paragraphs (3) and

(4) as paragraphs (2) and (3), respectively.
(17) Sections 8116(c), 8137(a) (1), and 8173 

of title 5, United States Code, are each 
amended by striking out “workmen*s** and 
inserting in lieu thereof “workers* **.

(18) Section .eS42(c) of title 5, United 
States Code, is amended by striking out 
“widow or widower** and inserting in lieu 
thereof “surviving i^use**.

(19) (A) The heading for subchapter n  of 
chapter 85 of title 5, United States Code, Is 
amended by striking out “EXSEBVICEMEN” 
and Inserting in lieu thereof *TORMEB 
MEMBERS OP THE ARMED TORCES**.

(B) Section 8521(a)(2) of title 6, United 
States Code, is amended by striking “service
men” and inserting in lieu thereof “members 
of the armed forces**.

(C) The item in the chapter cmalysis of 
chapter 85 of title 5, United States Code, 
whicli relates to subchapter n  is amended

ing the singular number may extend and be 
applied to several persons or things; words 
importing the plural number may include 
the singular; words importing the mascu
line gender may be applied to remales; the 
words “insane person** and “lunatic** shaU 
include every Idiot, non compos, lunatic, and 
Insane person; the word “person** may ex
tend and be applied to partnerships and cor
porations, and the reference to any officer 
shall Include any person authorized by law 
to perform the duties of such office, unless 
the context shows that such words were in
tended to be used in a more limited sense; 
and a requirement of an “oath** shall be 
deemed complied with by making affirmation 
in judicial form. (R. S. § 1.)

Thus, my amendments make changes, 
such as replacing the words “husband” 
or “wife’* with “sponse,” ^nd “mother” 
or “father” with “parent,” and “widow” 
or “widower” with “surviving spouse,” 
and “National Guardsman” with “mem
ber of the National Guard,” which re
flect the fact that citizens of both sexes 
are to be treated equally. I believe that 
many of these changes either reflect the 
law as interpreted \>y the courts, or 
would reflect the law if an appropriate 
case were brought. In addition, many of 
the changes are as beneficial to men as 
to women.

These modifloations were suggested in 
a report of the U.S. Commission on Civil 
Rights which came out in April 1977 en
titled “Sex Bias in the U.S. Code.**

Mr. Chairman, I urge my colleagues’ support of ths reform.
Mr. JOHN Ii. BURTON. Mr. Chairman, 

will the gentlewoman yield?

gives the mother of a disabled veteran a 
5-point preference with respect to Fed
eral employment. The father does not 
now have that preference. If we pass this 
amendment I am told by the staff we 
would make a change in that law, and 
there may be dozens of other Federal 
laws relating to benefits where major 
changes in policy would be affected. I 
would probably stand with the gentle
woman on those changes, but I am not 
sure that this is the right way. the right 
time, to be moving in that drastic a 
manner.

Mrs. SCHROEDER. Mr. Chairman, I 
do not think what we are doing here is 
drastic, because I think the consensus 
of the Civil Rights Commission, who did 
hold extensive hearings on this, and did 
make these recommendations, was that 
if any of this language was tested in the 
courts under the current laws that we 
have on the books, “mother” would be 
“parent.” For example, the section you 
are talking about is where a mother who 
has a husband who is totally or perma
nently disabled, but what we are saying 
is that the parent of someone who was 
injured in the war, who is married to 
someone who is permanently disabled, 
so that neither parent could help them
selves, so they would get that benefit.

The Civil Rights Commission seems to 
feel that in a court you could not sustain 
that anyway, that would be considered sex bias by U.S. law.

Mr. UDAIJl,. I f the gentleperson vsdll 
yield further, I  understand there are a



— ............ . ........

by strllElng out “Ex-skbvicembn” an<l
i n g  I n  l i e u  t h e r e o f  “ P o r m b b  m b m b e b s  o f  t h e

*̂(̂ 0)* A ction 8705(a) of title 5, United 
States Code, Is amended by striking out 
“widow or widower*’ and inserting in lieu 
thereof “surviving spoT^**. hao*.

Page 383, line 16, strike out ‘ Sec. 1102. 
and Insert in lieu thereof “Sec. 1103 ”- 

Page 384, line 15, strike out Sec. 1103. 
and insert in lieu thereof‘‘Sec. 1

Page 384, line 21, Strike out “Sec. 1104. 
and insert in Ueu thereof ‘*Sec. 1105.’ •

IPage 385, line 7, strike out Sec. 1105. 
and insert in Ueu thereof “Sec. ^

Page 390, line 16, strike out “Sec. 1106. 
and insert in lieu thereof “Sec. 1107.’*.

Revise the table of cmitents accordingly.
Mrs. SCHROEDKR (during the read

ing). Mr. Chairman, I ask unanimous 
consent that the amendments be consid
ered as read and printed in the Record, 
and that they be considered en bloc.

The CHAIRMAN. Is there Objection to 
the request of the gentlewoman from 
Colorado?

There was no objection.
(Mrs. SCHRQEDER asked and was 

given permission to revise and extend 
her remarks.)

Mrs. SCHROEDER. Mr. Chairman, 
the amendments I am offering will re
move the bias contained in certain sec
tions of the Civil Service laws in title 5, 
United States Code.

The amendments make only changes 
which are necessary, because the rules 
for construction of the United States 
Code contain^ in title 1, section 1, of the 
Code do not cover them. That section is 
as foUows:

Section 1. Words importing singular num
ber, masculine gender, etc.; extended appli
cation. In determining the meaning of any 
Act or resolution of Congress, words Import-

Mrs. SCHROEDER. I yield to ttie
li. BURTON. Mr. Chairman, 

how does the gentlewoman handle 
“ grandparents*'?

Mrs. SCHROEDER. “Grandparents' 
is already neutered.

Mr. JOHN L. BURTON. Neutered?
Mrs. SCHROEDER. “Grandparents” ?

I am totally unaware of any sexual im
plication by the word ‘‘grandparents.”

Mr. JOHN L. BURTON. But ‘‘grand
mother” or “grandfather” would be 
changed to “grandparents” ?

Mrs. SCHROEDER. That is right.
Mr. JOHN L. BURTON. And the same 

for “great grandparents” ?
Mrs. SCHROEDER. That is right.
Mr. JOHN L. BURTON. I thank the 

gentleperson.
Mr. UDAIiL. Ur. Chairman, will the 

gentleperson yield?
s Mrs. SCHROEDER. I would be de

lighted to yield to the gentleperson from 
Arizona (Mr. Udall) .

Mr. UDALL. Mr. Chairman, I hate to 
break up a happy party, but I want to 
raise a serious question about this 
amftndment. It reaUy does two things, 
one is we get away from gender based 
references, and, in that respect, I sup
port what the gentleperson is trying to 
do, and I think she is right on target, I 
think it is a good move. But, there have 
been no hearings held on this amend
ment and no study has been made of it. 
I am told by the staff that this could 
mean making a lot of substantive 
changes in the law, different laws relat
ing to civil service. I am concerned about 
that and I want to raise that question.

For example, we now have a law which

lot of arguments made to the cases i ^  
volving the civil service system, Bxxd 
that there might be a tremendous budget 
impact. I do not know how many mimons 
of doUarfi are involved if we put fathers 
of disabled servicemen in the same 
status as we ijut mothers.

I would just suggest that maybe we 
go a little bit slower for the moment in 
passing such drastic changes as the 
amendment here well might.

But, so far as the gender, references, I 
would have no problem with that, but 
I think that there may be major changes 
in national policy involved and I am con
cerned about that.

Mrs. SCHROEDER. I think you will 
find that in changing the gender refer
ences we are in accord with the law as 
interpreted by the Civil Rights Commis
sion. So I do not think you will find we 
are really changing the laws, we are just 
conforming this in compliance with the 
law.

Mr. SEIBERLTNG. Mr. Chairman, will 
the gentleperson yield?

Mrs. SCHROEDER. I yield to the 
gentleman from Ohio (Mr. Seiberling).

Mr. SEIBERUNG- Could you incor
porate a reverse grandparent clause so 
that it would not affect anybody or 
change their status at all?

The CHAIRMAN. The time of the gen
tlewoman has expired.

Mr. FORD of Michigan. Mr. Chair
man, I move to strike the last word.

(Mr. FORD of Michigan asked and 
was given permission to revise and ex
tend his remarks.)

Mr. FORD of Michigan. Mr. Chairman, 
I have taken this time in order to ask 
the gentlewoman from Colorado (Mrs.
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ScHROEDER) a Questioii. I am informed 
tbere js  some Indlcatlon îaiat there may 
be a problem of jui1s<Jjlctlqa Invplved 
here In what we are doing so far a& the 
Committee on Education and Labor is 
concerned, possibly affecting legislation 
within that coinmlttee and possibly hav
ing a substantive e ff^  on the legii^tioh.

Has this amendment been c l^ e d  on 
 ̂ tlie jurisdictional question with that 
committee?

Mrs. SCHROEDER. I am not sure it 
has been cleared, but it clearly is title V 
of the bill and the Committee on Civil 
S ^ c e  has full jurisdiction over title V. 
we are strictly dealing with the sex bias 
portion of the United States Code in title 
V dealing with people who are in dvil 
service.

Mr. PORD of Michigan. I am not at all 
certain that that is what we are dealing 
with, although for the purpose of ad- 
mimstering this,law and a number of 
other laws, as a matter of fact, with 
respect to Federal employees, title V of 
this bill is operative ^ c e  it deals with 
the classified service.

The fact is that an exercising their 
jurisdiotion here to administer the law, 
they are administering laws under the 
jurisdiction of the Cc«amittee on Edu
cation and Labor, substantive laws; and 
we have no way of knowing whether the 
gender changes in the amendment* when 
read in the context of those existing 
statutes, to be administered with respect 
to Federal employees, constitute a sub
stantive change in ri^ ts or not.

Por example, we still—perbaps arctia-

znore fsur-ieadaJtofl; ameQdiacQ.t 
than thinlu I. tiblBk it :
woidd benmoh mtser.if we .tO(dc a flood, 
-hsRl look at this anwzMlm;̂ t. OertaAnly 
t h ^  Is no real oppositkm to the prtn  ̂
clple, but I think there shouM be some 
questions raJs/̂  as to the real applica
tions of the amendmenft.

The CHAIRMAN. The question Is on  ̂
;the ameiKJments offered by t^e^gentle- 
wirnian from Colorado (Mrs. ScfiROfifira).

The amendments were''rejected.
PARLIAM ENTARY XNQTTIRY

Mr. HARRIS. Mr. Chairman, I have a 
parliamentary inquiry.

The CHAIRMAN. The gentleman will 
state it.

Mr. HARRIS. Mr. Chairman, I have an 
amendment to the bill which would 
amend the bill so as to ests^lish a new 
title in the bill. If I understand the cur
rent parllamentaiy situation, we are still 
under title XI, and such an amendment 
would be in order after we had com
pleted action on title XI. Am I correct in 
that Interpretation, and are my rights 
reserved in offering an amendm^t for 
this title if I do not make that motion 
imtil after we finish title XI?

The CHAIRMAN. The gentleman’s 
observation is correct. The committee is 
pres^tly considering title XI; and if and 
when th^e are no further amendments 
to title XI, It will be proper to offer an 
amendment, adding a new title.

Mr. HARRIS. I thank the Chair.
AMBNDWCENT OFFEBKD B T  a fl» . COLLXtTS OF TEXAS

Mr. COIjIjINS o f Texas. Mr. Chairman,

already atwkcoL oa this Jmie. fuod I be- 
■Meve^mdmUijniike t t c te .j iy  aOo&t- 

flumTiMiut, that me w e not 
AltcrtBg'mr posits ta SOT way.

SpecMlea%. tlds*̂  amezttbitebt ^oOld 
cut off fimds' for the so-called Sdgar- 
man plan to Ignore merii principles and 
appoint Federal eBoplĉ eea en wha^«an 
only be called a «aota In ^  Tbis amend
ment is neeessarjr to pareBerrotbe essence 
of merit pitee^es; namely, tbat federal 
positions sbonld be med by the best 
qualified applicsmt, regardless of sex, 
or racial or ethnic background,

This bill states, in title I on page 133 
and 134, that:

* * * reci^itment sJionkl be from qualified 
vancement shouki be detorolxied solely on 
endeavor to achieve a wOTfc force from all 
segments of society, and seleetion and ad- 
va^cOTlent should be detemxlned solely on 
the basis of relative ability, knowledge, and 
skills.

My amendment would emphasize the 
crucial word “solely.” In apinroving this 
amendmait we would not be f  cHrbiddlng 
the search for qualified personnel from 
every segment of so ci^ , but we would 
deny funds to any Initiative which im
plies that each of these segments should 
be rei^es^ated, without regard to merit, 
on the Federal civilian pasnroU.

Because the Federal work force is re
sponsible to aH the people, and not mere
ly to those erf a particular racial or eth
nic background, job appointments should 
go to the best qualified applicant and to 
no one else. We mtist choose between a 
quota system whicli would parcel out
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Oovemment Job* to spectal groups ta ac
cordance with the latMt c e ^ .  ® 
Federal clvD service aJl the people’s laws and empales tne 
best avaUable talent fw  each Job.

My amendment would not affect tne 
veterans prrfer«ice laws and r«u la - 
tlons establMied over the 
bodied In title in of this WH. V arans 
preference status is not a prejudicial ex
emption from merit principles, because 
the preference itself Is based on merito
rious service rendered to the Nation by 
persons of all backgrounds.

Mr. Chairman, I urge my coUeapi^ to 
affirm the ideals which prompted 
to deny taxpayer funds to quota systems 
within the HBW-Labor appropriations.
I urge the House to accept this amend
ment.

STTGAEMAN P LA N

One of the great strengths of our Civil 
Service System in the Federal Govern
ment is the removal of Government 
workers from partisan political infiu-

icaJly, from the gentlewomaji's point of 
view—refer to “widows” in legislation; 
and that is not a term that is without 
gender.Mrs. SCHROEDlSR. If the gentteman 
will yield further, there are no substan
tive changes, I can assure the gentleman. 
In section 81 what we are talking about 
is surviving ispouses rather than widows, 
but there are no substantive changes, 
per se. It is strictly within the confines 
of title V. _  .

Mr. FORD of Michigan. Mr, Chairman, 
let me, at the risk of having somewhat 
cleansed miy soul by voting for the ex
tension of ERA and sounding like â sexist 
and a conservative at the same time— 
both labels I would not like to carry for 
very long—say that I would have to 
reluctantly oppose the gentlewoman’s 
amendment, because we just cannot un
derstand it well enough to be secure in 
adopting it at this time. I really think 
that as laudable as her objectives may 
be, it is not worth taking the risk.

For that reason, Mr. Chairman, I 
would urge a “no” vote on the gentle
woman’s amendment.

Mr. DERWINSKI. Mr. Chairman, I 
move to strike the requisite number of 
words.

Mr. Chairman, I have been looking at 
the Record • since the gentieperson 
from Colorado had filed her amendment 
in the R ecord. There is a little more to 
it than just substituting “par^t” for 
“wife” or “husband” and so forth.

I support the point made by the gentle
man from Michigan (Mr, Ford) and the 
gentleman from Arizona (Mr. Udall), 
that this amendment really could be a

I offer an amendment.
The Clerk read as follows:
Amendment offered by Collins of

Texas' Page 384, line 18: strike out Act. 
and insert in lieu thereof the foUowlng: 
“Act. except that no part of 
tlon contained In this Act may be obligated 
or expended In connection with the issuance, 
implementation, or enforcement of any rule, 
re la tion , standard, guideline, recommenda
tion, or order which includes any ratio, 
auota, or other numerical requlreme^ re
lated to race, creed, color, %  
jsex, and which requires any individuaa or 
entity to take any action with respect to
(1) the hiring or pr<wnotfon 
tl<»s of such individual or entity, or (2) the 
admissions policies or practices of such inai- 
vidual or entity.”.

Mr. COLLINS of Texas (during the 
reading). Mr. Chairman, I ask unani
mous consent that the amendment be 
considered as read and printed m the
"̂ ^TOê OTAIRMAN. Is tliere objection to 
the request of the gentleman from 
Texas?

There was no objection.
(Mr. COLLINS of Texas asked and 

was given permission to revise and 
extend his remarks.)

Mr. CJOLIINS of Texas. Mr. Chair
man, my amendment would deny funds 
for the purpose of initiating or continu
ing appointment or promotion programs 
based on criteria other than merit, as 
defined in the merit system principles of 
title I of this bill. The language of this 
amendment is virtually identical to that 
which the House accepted last June to 
H.R. 12929, the Labor-HEW appropria
tions bill, by a vote of 232 to 17.7. We have

ence.
The 19th century gave us numerous 

examples of the abuses when employ
ment by the Federal Government was 
used as a poUtical reward. Political con
nections, not qualifications, became the 
main factor in determining whether one 
individual or another secured a job or 
whether a perscm remained in a Govern
ment job or lost a GovemmiMit job. The 
latter part of the 19th century brought 
us reform through the Pendleton Act, a 
measure which replaced the oid spoils 
system with merit considerations for 
Fed^al employment. Stemannlng from 
political prefisures on Federal employees

CO
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in the 1930*s, the Hatch Act was enacted. 
This measure prohibited Federal em
ployees from participating in partisan 
political activities and served as a “bill 
of rights” to protect Federal employees 
from political pressures. The debate and 
discussion last year over changing the 
Hatch Act raised the issue of maintain
ing Federal employment free from po
litical influence and political pressure.

Another grave threat to merit Federal 
employment surfaced last December 
when Washington, D.C., newspapers car
ried stories of a Civil Service Commis
sion proposal to create a special em
phasis program (SEP) or the .so-called 
Sugarman plan which would app]  ̂ to 
Federal civil service employees. The 
special emphasis program, in order to 
carry out the Federal Government’s af
firmative action program under title VII 
of the Civil Rights Act, would remove 
civil service coverage from a sizable 
number of middle and upper level Fed
eral jobs. These jobs, specifically set aside 
for women, black, Americans, Hi^anic 
Americans, and other minorities, could 
be secured by the applicants without the 
necessity of these individuals taking 
competitive examinations with other 
Federal job applicants. This special class 
could be hired for these positions with
out regard to the re^ a r civil service 
job registers and, once hired, could , 
secure regular civil service status after
2 years.

The Civil Service Commission would

Racial, sexual, and/or economic and so* 
cial background will become the pre
dominant consideration for filling these 
civil service positions and thus relegat- 
i^  merit to a secondary, or even an in
significant role. Civil Sendee Commission 
Chairman Alan K. Campbell and the 
plan’s author. Civil Service Commission 
Vice Chairman Jule Sugarman, support 
the measure. It is being promoted as the 
Government’s plan to promote “afiObrma- 
tlve action” in Federal employment.

We should look at some of the obvious 
problems with the Sugarman plan and 
consider carefully if we wish to allow the 
Civil Service Commission to take^this 
monumental change affecting Federal 
employment.

The removal of a large number of civil 
service jobs from competitive examina
tions would open up the possibility that 
jobs removed from merit competition 
could become political patronage posi
tions. Jobs could be distributed to wcsnen 
and minority members for political 
favors performed, rather than as part of 
a procedure to eliminate discrimination. 
Thus, we would be granting governmen
tal officials a wide discretionary power to 
appoint individuals to civil service posi
tions without any merit test. An unscru
pulous administration or a politically 
motivated administration could easily 
manipulate the system to fill govemm«i- 
tal positions on a strictly partisan basis. 
Merit would be put aside under the guise 
of carryin^r out an “ aflBrmative action”

nation; it would promote, perpetuate, 
and encourage discrimination as part of 
the Civil Service system.

Although we are in agreement seeking 
to provide equal opportunity for all, this 
program would not accomplish the ob
jectives its proponents seek.

We do not need nor do we want a 
Sugarman plan for the Federal Govern
ment service. .

It would perpetuate discrimination.
It would upset the merit system in the 

Federal Government.
It would hurt, not help, women and 

members of minority groups.
Presently, the Civil Service Commis

sion has postponed implementation until 
further hearings and further comment 
from the public. The proposed Sugarman 
Plan is alive and well and only has been 
postponed from its original June 1, 1978 
implementation date.

I wish to point out to my colleagues 
the very perceptive comments on the spe
cial emphasis program or Sugarman 
Plan which is contained in the Depart
ment of Defense appropriation bill (1979) 
report (House Report 95-1398, page 84). 
It noted that while competitive programs 
needed to be reviewed on a continuous 
basis to insure freedom from bias, it 
added that aspects of the Sugarman Plan 
as presented “appear to violate not only 
ilongstanding traditions of selection 
based solely upon merit, but would open 
the Federal employment process to the 
very t3rpes of discriminatory abuses that



have tlie power to determine tlie types 
of positions tliroueliout the Federal Gov
ernment which would be included in the 
program. The initial determination of 
the number of jobs set aside would come 
from a determination of the percentage 
of women and minority group members 
in the national work force as compared 
to the Federal Government in each job 
category. Women and minority group 
members graduating college and ready to 
enter the Federal work force would have 
these jobs set aside for them without 
having to take civil service exams. It 
could be possible that agencies could fill 
up to 20 percent of these jobs on a non
competitive basis. The Civil Service 
Commission approved this approach in 
principle on December 21, 1977. A U.S. 
Civil Service Commission Bulletin of 
March 6,1978, noted that the special em
phasis program or Sugarman plan is 
testing “a 5-year experimental program 
the kinds of innovations and flexibilities 
that are essential to the further success 
of meaningful programs of affirmative 
action in the Federal Government.” It 
noted that the results would be thor
oughly evaluated “to determine whether 
it produces employees of equivalent com
petence to those hired through existing 
methods while at the same time lessen
ing the adverse impact on women and 
minorities.”

During the few months when this pro
gram first came to public attention, 
careful observers have taken a closer 
look at the implications of such a plan 
which would tamper with the very es
sence of our present civil service sys
tem— m̂erit selection for Government 
jobs. Proponents insist merit considera
tions would be protected but the very 
procedure leaves this very much in doubt.

proerram. We need to avoid the opening 
of loopholes which once again could 
‘^politicize” governmental service.

Since those individuals under a Sugar
man plan would be brought into Go\;em- 
ment at middle and upper levels for jobs, 
it would have a demoralizing job reaction 
since avenues of promotion would be re
stricted or closed off for those employees 
who are already in governmental service 
under the merit system. This limited ac
cess to promotion for merit civil service 
employees would hurt the very people de
signed to be aided by the Sugarman 
plan— ŵomen and members of minority 
groups.

Suspicion would become prevalent in 
the Federal employment system that cer
tain Individuals made their way to the 
top through merit while others made 
their way to the top through preferen
tial treatment. We would have the es
tablishment of two separate classes in 
governmental service. Two different 
standards would prevail with women and 
minority members being on the defensive 
to “prove” their merit. This plan would 
increase “racial consciousness” or “sex
ual consciousness” rather that diminish 
it.

There is also the very real problem of 
constitutionality which a Sugarman plan 
would raise. The Antidefamation Leauge, 
for example, has already served notice 
that it would challenge the plan in court 
charging that it would “inevitably lead to 
a constitutional confrontation on the is
sues of due process and equal protec
tion.” The Sugarman plan is doing ex
actly what it proposes to eliminate—au
thorizing discrimination on the basis of 
sex and race for Federal employment. 
The Civil Service Commission's Sugaf- 
man plan would not eliminate discrimi-

the special emphasis program purports 
to eliminate.” I quote directly from the 
report which discusses the problem that 
the Sugarman Flan would create in the 
Department of Defense:

The Committee is concerned that if this 
"experiment" is tested in the Department of 
Defense, up to 200,000 jobs would be unpro
tected by the merit system, and coul4 con
ceivably be filled on the basis of discrimina
tion because of race, sex, national origin, re
ligion, age, marital status, or handicapped 
condition. This plan also states that the 
granting of schedule A authority is permis
sive and would not require the agency to 
use the authority nor to select any ^ecific 
number or tjrpe of individuals imder the 
authority. In other words, a suspension of 
merit procedures could take place even if 
specific discriminatory practices did not ex
ist, and even if discrimination were occur- 

'ring, the expanded authority could be used 
to continue or even broaden the discrimina
tion outside of established merit practices. 
Consequently, it is the expressed intent of 
this Committee that the Special Emphasis 
Program or any other new program of a 
similar nature without adequate non-dis
crimination and merit safeguards not be im
plemented or tested within the Department 
of Defense.

It is clear that the Sugarman Plan 
would not only create problems for merit 
service in the Department of Defense but 
all other Government agencies which 
would adopt this dubious “affirmative 
action” proposal. It is essential that we 
in the Congress protect the integrity of 
the merit aspects of the Civil Service 
System.

As a remedy for this threat to Federal 
merit employment, I am introducing a 
concurrent resolution which states 
clearly that in seeking to implement title Vn of the Civil Rights Act of 1964 or any 
other law promoting equal employment 
it is the sense of Congress that the ob-
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jective of equal employmmt does not re
quire excepting positions from the c<Mn- 
petitive service in the Federal civil serv
ice and that compliance with such pro
visions should be accomplished by means 
which do not require ̂ justing the stand
ards for examination, certification, and 
appointment in the Federal civil service.

It is time that we in Congress make 
our stand clear and resist some of the 
absurd and inane activities which go on 
under the name “aflarmative action.” 
While we support nondiscrimination and 
merit employment, we should not provide 
special privileges under an “affirmative 
action*' program—special privileges 
which would xmdermine our Federal 
merit system^and seriously erode the 
rights of all Federal employees.

I urge my colleagues to take speedy 
action in adc^ting this concurrent reso
lution which opposes a weakening oi our 
Federal merit system for Government 
employment. The adoption of this reso
lution would reaffirm our commitment to 
n ^ it employment for all regardless of 
race, colop, creed, or sex.

Mr. FORD of MlclHgan. Mr. Chairman, 
I move to strike the requisite number of 
words. I rise in opposition to the'amend
ment.

Mr. Chatrman, I would like to say to 
the gentleman from Texas at the outset 
that I am as strongly opposed ^ a t  I 
know a^ut the all^;ed Sugarman plan 
a& I th i^  the gentleman Is and probably 
for the same reaseo3s. As ̂ .member of the 
committee. I wiH stand with the gentle-

going to have a different set of rules for 
the Federal Government. If anything,, we 
should be wining to go a step/further 
than we ask private enterprise to go.

The EEOC law, for example, is made 
applicable to Federal en^ployees. I read 
the gentleman’s amendment to say that 
in ;^ te of the fact that Federal man
agers have an obligation imder the law 
ttiat we pass on one day to enforce equal 
employment opportunity under that 
law, that they, nevertheless,, would be 
prevented from doing their duty under 
that law by this provision.

Clearly, if we adopt this aniendment, 
it would end up in court rather quickly. 
Perhaps if the House Is ready to sur
render its legislative judgment to the 
all-omnipotent Supreme Court across 
the way, we ought to vote for the amend
ment.

For myself̂  I think we ought to make 
these decisions ourselves. For that rea
son, I oppose the gentleman’s amend
ment and reassure the gentleman that I 
will be standing at his side should Mr. 
Sugarman tiy to get his plan through 
here.

Mr. COLLINS of Texas. Mr. Chairman, 
will the gentleman yield?

Mr. FORD of Michigan. I jrield to the 
gentleman from Texas.

Mr, COLLINS of Texas. Mr. Chairman, 
would the chairman and the gentlemaji 
from Arizona assure us they will take the 
Sugarman plan and handle it as a sep
arate piece of l^islation? I realize it. 
too late this session, but do they believe

ducted under section 1304 of title 5, United 
States Code, by the Office of Personnel Man
agement (or previously conducted under such 
sectjLcxi by the Civil Service Commission), 
and

(2 ) the security-investigation& index 
required to be establii^ed under Executive 
order numbered 10450, and the reports and 
flies of all investigations covered by the index 
and which were prepared by the Office or the 
Commission, including the Security Research 
Analysis Section Organizational Piles, 
shall be maintained in accordance with the 
provisions of such Executive order.

Mr. ASHBROOK. Mr. Chairman, 
throughout this debate toy colleague and 
friend, the able gentleman from Arizona 
(Mr. ITdall), who is heading this bill to 
passage through this body, has continu
ally stated that amendments should not 
be adopted without careful study. I tend 
to agree with that.

The purpose of this amendment is to 
prevent the Civil Service Commission 
from doing something without further 
study or until the action of this Congress. 
So I think the amendment is in the spirit 
of what the gentleman from Arizona 
(Mr. XIdall) has repeated time and time 
again.

I call the attention of the Members, 
although they probably are aware of it— 
at least those who are on the oversight 
Subcommittee on Civil Service—to hear
ings In the U.S. Senate on February 9, 
1978. In those hearings th ^  received the 
testimony of Mr. CampbeU and of Rob
ert Drummond, who is the head of the 
Bureau of Personnel Iayi^tlg»tions in

O
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man to consider anything t&at beccmies 
necessary stMWild they attempt to do any
thing as i^ y  as I believe the proposal, 
froirf the limited knowledge I have. Is. I 
think it would turn the Federal work 
force inside and out and destroy morale 
completely.

On the other hand, I am constrained to 
oppose the amendment, because I am 
afraid It goes much further than dealing 
specifl!caUy with that kind of a scheme.

We cannot reaHy understand what the 
last two nimihered sentences in the 
amendment mean; for example, denying 
the use of money for “the hiring or pro
motion policies or practices of such indi
vidual entity, or the admissions policies 
or practices of such individual entity.” 

That sounds like you might not be 
able to ê ^n engage in a recruitment plan 
to try to recruit minorities or try to re
cruit more women into a particular field 
or something of that kind, certainly 
something none of us would disagree 
with, and certainly not in the same ball 
park as the Sugarman plan.

On the other hand, it indicates a Fed
eral official could not even make a rec
ommendation with regard to Executive 
action.

As the gentteman from Arizona has 
indicated, we have imposed on the citi
zens of this country in an attempt to 
assure fair play for all citizens, regard
less of race, creed, color or sex. Federal 
statutes that have been necessary by the 
fact that not everybody in our society 
always plays fair one with another. I do 
not think we want to go on record here 
as saying that we teU private enterprise 
to play by one set of rules with respect 
to their treatment of minorities, whether 
by race, creed, color or sex, and we are

we could face this issue early next year?Mr. FORD of Mlchlgaii. The best in
formation I have is that wiser coun^l 
has prevailed and that is not a viable 
probability at this time, anyhow.

Mr. COUUNS of Texas, Mr. Chair
man, if the gentieman win yield further, 
it will not come up this year.

Mr. tJDAIiL. Mr. Chairman, if the gen- 
tieman will yield, my views are consis
tent with those of the gentleman from 
Michigan with regari to the merits of 
the Sugarman plan. I will stand with the 
gentleman to head that plan oflf or any
thing that has the ŝ ,me effect it has; 
but I am generally in accord with the 
ana^ses and the principle of the gentle
man from Michigan.

Mr. COLUNS of Texas. Mr. Chairman, 
based on that assurance, I ask unanimous 
cons^t to withdraw this amendrntent so 
that it can be handledas ajs^?arate issue 
at a later time.

I put that in the form of a imanimous- 
consent request at this time.

•nie CHATOMAN. Is there objection 
to the request of the gentleman from 
Tea^ (Mr. Collins) to withdraw the 
amendment?

There was no objection.
AMENDi&CKNT d T K B H )  B Y  M E . ASH BBOOK

Mr. ASHBROOK. Ito. Chairman, I 
offer an amendment.

■me deik  read tus follows:
Amendment offered by Mr. Ashbrook: 

Page 885, after line 6, insert the foilowli^ 
new section:

BXTENTION o f  SE C U m T Y INVESTIGATION

SBC. IltB. E*eept as m v  prorided under 
•b; Uew enMted after the date of tbe enact- 
jaeat of Act— -

(1) tbe r^ptxis of tike laTesUgations con-

the ClvU Service c o m i^ a lon . 
cleeair IpdlcaAe tlie Civil Service Com- _ Is ijroceedlng with destro^tag aU 
ptwvloOT .BecurttT 1?1« without 
bress aathoriaatkm of Congress. That is 
preOeety what I am trying to prevrat. 
AH I am ssytng Is that we Should retain 
aJl securltT tnvestlgatlon reports until 
ttie Congress decides on t h ^  dig?osltian.

The purpose of this amendnifisnt, there
fore, Ifl simply to protect until further 
congressional review of tbe security files 
used by ttie Civil Service Commission in 
establlshbig the suitaWUty of appMcants 
for FWeral service or for conttnued Fed- ■ 
eral en^loyment. '

rme present Federal employee secu
rity tffogram was estatoMshed in 1953 by 
Executive Order 10450, which may soon 
be superseded by anotiicr Executive or
der now before the OMB. Iliat may, of 
course, take care of this situation. Re
gardless of the provirions of another Ex
ecutive order, all reports, files, and trther 
m at^als maintained under EO-10450* 
should not be disposed of until Congress 
by statute-mi^es provision for such ma- 
tertals.

Tliere is a compdlin^ justification for 
this amendment. In , Fdmiary of this 
year the S«iate Subcommittee on Crimi
nal Laws and Procedures had as a wit
ness the Chairman of the Civil Service 
Commission, who informed the subcom- 
mittee— ând I am sure the Members 
have read H ^hat the Cdmmission in
tended to destroy organfeati<mal security 
fltes used in the Federal security pro
gram. Altiiougfc the proposed action was 
sitee^uently postponed, the subcom
mittee chairman and the ranking minor
ity menriber charged that—and'I quote:

Over the past flye yean or so. without the 
knowledge of Congress asd contrary to statu

Ooo
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ow ntory  reqiiirem ent «D d tbe  C0002B 

regiilatlODs, there has been a progifiBSlYe 
dlsmantlizig o f  the  Federal Employee Secu
rity ProgJrain—vmtQ. tcxiay, fo r  all practical 
piupoees, we d o  not have «  Federal E m 
ployee Security Frognim  w orthy o f  the name.

Again let me state that was the state
ment of the chaiiman and the ranking 
minority member.

Recent cases of terrorism and espion
age point up the increasing die^gers to 
free world governments from without 
and from within. My amendmeî , whUe 
not getting into the whole security issue 
and not suggesting there should be more 
security checks, simply says those rec
ords on file should not be <iestrQyed 
the Congress determines in its own wis
dom what should be done with them.

As the Members might recall, we dis
mantled the Internal Secuiity Commit
tee. and the Congress directed fliat the 
•files be turned over to the Archives, to 
be sealed for, I believe, something like 
50 years.

Mr. Chairman, my ajneivimftnt. would 
prevent any further destruction of em
ployees* security records unta Congress 
can take another loc^ I urge the sup
port of the Members of my amendment.

Mr. UDALL. Mr. Chairman, will the 
gentleman yield?

Mr. ASHBROOK. I 'would be glad to 
yield to the gentleman from Arizona.

Mr. UDALL. Mr. Chairman, there is 
concern on our side aJsout the Actual ei~ 
feet of this amendment.

On the one hand, I can «ee the a i l 
ment the gentleman

Would the gentteman use tte words 
‘ d̂isposed of*’ instead of “mtinfcatiaed”?

Mr. ASHBROOK. Bba.ll not be de
stroyed, that is Hie inteotiiiii. WHOi that 
explanation, I  would accept tte geaUe- 
man’s sugg^lion.

Mr, UDALL. Mr. Chaimmn. I  ask 
unanimous consent that in the second 
line from the bottom of the gentleman’s 
amendment the word “maintained” loe 
changed to “dii^osedof.’’

The CHAIRMAN. Is there ctojectkxi to 
the request o f the gentleman froni 
Arizona?

There was no objectkai.
Mr. UDALL. Mr. Chairman, wHh that 

change, I would accept the amendmmt.
Mr. ASHBROOK. I ttiaaik my 

league.
The CHAIRMAN. The quesUon is on 

the amendment offered by gen««n»B 
from Ohio (Mr. A s h b r o o k )  , as modified.

The amendment, as modified, was 
agreed to.

AM EN D M E N T OPFERED B T  M B . T R IB tE

Mr. TRIBLE. Mr. Chairman, I offer an 
amendment.

The Clerk read as follows:
Am endm ent offered by  Mr. Tbxmle: Page 

390, Insert after line 18 the fo llow in g:
FBEVAILING RATE SM PIdOYEEe; HZCieT 

DIFFEBEKTZAI.
S ec. 1107. <a) Section 5334 o f  t it le 5 , U nited 

States Code, is am ended b y  adding a£ the end 
thereof tlie followixig:

•‘ (g) A prevailing rate employee, as defined 
in  section 5342(a) (2) o f this title. wl*o to - 
getbier witli lils position 5b brougbt wttbia 
taxe p u r ^ w  o f  tbis subdupter ciiapter

Onrine: tte iate i m ’s and early 1970’s, 
NiUSA converted the pay of many tech- 
nkaarm at; the Langley Researtai Center 
from Wese Boftrd Schedule to General 
SebeduteL Unfortiinatety, the method by 
which the Genets! Schedule salaries 
veie calculated left 47 of these employees 
eamiiig less tiian their similarly situated 
coworioers.

Haese NASA workers rotate between 
three standard shifts—day, evening, and 
graveyard. A typical schedule would find 
empJoyees working 1 week from S a.m. to
4 p.m., the next week from 4 pjn. to mid
night, and the third week from midnight 
to 8 ajn. At the same time, other em
ployees wocdd rotate according to other 
schedules among the three shifts.

For working the day shift, emi^yees 
wwild be paid Vae standard base pay for 
their positions, “Wnaen employees worked 
the ev^iing or jseo<MKi shifty they got the 
same base pay as the day crew plus an 
action a l 7^ percent. When these em- 
Vitoyees worked the last shift, th ^  re
ceived the base pay plus 10 perc«it. 
Thus, over a period of several weeks, the 
pay of one oi these technicians could 
vary in a day to day comparison by as 
much as 10 percent, depending on whi<  ̂
particular i^iift the employee was wozî - 
ing on the days in questkm.

Unfortunately, when NASA decided to 
convert these employees from wage board 
to OS pay, the regulations for conversion 
did not allow for the unique .rotatiz^ 
schedules which these tedinlcians 
worisea. Instead of sLver&ging the pay of 
these employees oiv&r a, true eaminfir pe>

O
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ought to be retained until an orderly 
decision can be made under the Executive 
order as to their dlsjpositioa. Oertainly 
I would have no quarrel with that 
purpose.

On the other hand. It is believed on 
this side that perhaps Oie gentlen&an 
woiild inadvertently or maybe advert
ently amend tt;e Privacy Act ̂ produced 
by the Gover îment Operations' Commit
tee in a way t^at would deny individuals 
access to certain charges and informa
tion in their files, information that is now 
available to them under the Privacy Act 
as it was passed.

Does the gentleman Intend just the 
preservation of the record, or is ttie gen
tleman trying to dispose of ttie access?

Mr. ASHBROOK. In response to my 
colleague's question; frankly, in looking 
at the amendment, 1 do not see how t^at 
would happen. TtisX o^i)ainly is not my 
intention. The last part of the amend
ment says “ * • • shall be maintained in 
accordance with the provisioiiB of such 
Executive order.”

I am only talking about preventing the 
destruction of ^es. As to the siecdon 
gentleman is talking tibOGt« I believe Is 
section (E) (7) of the Friracr Act, I do 
not in any way intwid to impin©e in any 
way onJthe Privacy Act. My amendmeat 
is merely to make sm e tiiey mA, 
destroyed.

Mr. UDAJIm If ttie gentleman will 
yield furttier, the interpretation comes 
from the use oif the word ^ain^n ,'^  
which means you maintain and make 
them aecessiMe. smd so on. in accord
ance with the law- Well, if you do that, 
you WOU14 tend to eretf̂ oie the Privmcy 
Act.

61 o f  thlB tttle at any ttaiB cm or 
January X, 1966, and wlio w lthlii otwL  ̂̂  
before, bu t n ot at tb o  tim e oU «w5b per
sonnel action  was receiving nigb t  d lfleren- 
tial on  a regular n lg b t eb ift  toiir woi!ked 
on  a rotational basis or at regularly scJIsedi- 
uled  Intervals or  on  an taegu lar l>aste ftoall 
be entitled  to  inclusion  at the tim e o f  ewSk 
personnel a ction  o f  siieh  n lg b t dUSerentlal 
as a p art o f  his basic j » y ,  as a i m i l t  oC .con- 
version to  the General Schedule, to  tb e  mBM 
extent as i f  lie was reoeivliig su ch  nig h t  
difCerential on  a regularly scheduled 
sh ift  at the t im e o f  «uc3i cohverslon.” .

(b ) T he am endm ent m ade b y  th is section  
shall apply  w ith  respect to  pay periods b©^ 
g inn ing before, on< or a fter  the e ffectire  >date 
cd tiiig section . Any sum s t o  -which am. izull- 
▼idual is «n tttted  ^ c r  tiiis section  fo r  p ay  
periods end ing  before th e  efltective date  o f  
this fiection and w h ich  have n o t  been paid  
to  su ch  Individual shall be  pa id  to  sudti 
individual in  a lum p sum.

Revise the tahle o f  contents accordingly.
Mr. TMBLE (during the reading).Mr. 

Chairman, I ask unanimous consent that 
the amendment be consid^:ed as read 
and printed in the Rbcowj.

The. CHAIRMAN. Is there objection 
to the request of the gentleman from 
Virginia?

There was no objection.
(Mr. TRIBLE asked and was given 

permission to revise and es^nd his 
remarks.)

Mr. TRIBLE. Mr, Chairman, I rise to 
ofi^  an amendment to correct a gross 
injustice affecting 47 employees of the 
Langley National Aeronautics and Space 
Administration (NASA) at Hampton, 
Va. These hard-working individuals were 
the victims an oversfefat in the laws 
governing the conversion of Wage Bocrd 
to GS or (3eneral Schedule.

rind, N A S A  in verted  their i^y bos^ 
on their for a randomly selectea
day. As a consequence, iJae new salaries 
for many of these technicians signifi
cantly unxierstated tiieir true previous 
earnings. The inequity was most acute 
for those employees working the first 
shift on the day selected as the base date 
for converting the wages. These unfor
tunate workers received no credit for 
working a shift with a night differential 
of 7^ percent or 10 percent.

When the local employee r^resenta- 
tives questioned the fairness of this prac
tice, they were given sympathy but no 
aHHitiftnai pay fOT the affected em
ployees.

I  am here today seeking that back pay 
tiTkA an adjustment in the wages of these 
employees to assure they are paid pr<«>- 
erly in the future.

1 am assured that the situation at the 
NASA Langley facility is unique—no 
other Federal employees have been sim
ilarly mistreated. Hierefore, this one 

only paym ^  of back wages and ad
justment in present salaries would cost 
no jnore than $300,000.

1 realize some of my .^Ueagues may 
suppoit 1̂̂*̂ purpose of tBis amendment 
but question the appropriateness add
ling it to this bill. I can understand these 
reservations. However, I  am also con
cerned that a "good time” for this 
tanendment may never come.

•niis prcrbiem has ensted for some of 
these employees since 1966. A number of 
the employees liave retired and others 
hav<e died wai^ng for m<M̂  equitable 
treatment from tiieir Government. In 
19», my predecessor, Cooereaan&n 
Thomas Downing; introduced a  bill al

o
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most identical to the amendment under 
consideration, but no action was taken 
on it. Likewise, I introduced the same 
bill in'this Congress and the press of 
other subcommittee business has pre
vented any action on it.

Mr. Chairman, I believe 12 years fa 
long enough for these people to^watt for 
a proper recalculation of their wages. I 
urge adoption of this amendment.

Mr. I-EACH. Mr. Chairman, will the 
gentleman yield?

Mr. TRIBLE. I yield to the gentleman 
from Iowa.

Mr. LEACH. I thank the gentleman for 
yielding.

Mr. Chairman, I have carefully looked 
over the amendment off^ed by the gen
tleman from Virginia (Mr. TTiible) , and 
in the event it is deemed inappropriate 
for consideration at this time, I would be 
hopeful that the Subcommittee on Com
pensation and Employee Benefits of the 
Committee on Post Office and Civil Serv
ice will hold early hearings on the sub
ject. Clearly this inequity should be-cor- 
rected.

Mr. TMBLK Mr. Chairman, I thank 
the gentleman from Iowa for his com
ments. ̂

Mrs. SPELLMAN. Mr. Chairman  ̂will 
the gentleman yield?

Mr. TEtTBLK I yield to the gentle- 
WGm&a from Maryland.

Mrs. SPELLMAN. I thank̂  the g^tle- 
man for yielding.

Mr. Chairman, let me commend the 
gentleman few attemptiner to address 
wlukt may very well be an instance of

The Clerk read as follows:
Amendment offeared by Mr. A shbrook: On 

page 390 after line 14, Insert a new section 
1106 and rentimber accordingly:

**Sbc. ^K)6. AU employees covered by this 
act who are compensated at a pay grade in 
the General Schedule of Grade 13 or above 
shaU be limited in outside earned Income to 
not more than fifteen percent of their sal
ary.”

Mr. ASHBRCX5K. Mr. Chairman, 
members of the committee, a few mo
ments ago I indicated that our friend 
and collea^e from Arizona had indi
cated time and time again in opposing 
amendments that matters had not come 
before the committee, that they were new 
and not thought over. Yet, as legislators 
there are certain matters before the 
legislative body that are almost generic. 
We know what we are talking about 
when we have sunset laws. We know 
what we are talking about when we have 
earnings limitations. These are general 
matters that we apply broadly so I think 
we can debate those matters in the con
text of how we apply these same stand
ards, these same provisions, to other bills, 
to other legislation before this body.

I do not beUeve I need to take 5 min
u te  to tell the Members what I am doing. 
I am simply saying, as a part of this 
reform mbvement, as a part of this new 
era, everybody says th^t Congresimen 
and high executives shoiild have full
time and limitations on outside in
come. A ll I am" saying is that I think 
most Members would agree that if one is 
In the general scHedule of grade 13 and

I share the frustration of some of my 
colleagues on the subject of limitation 
on outside earned income, where rather 
heavy restrictions are imposed on Mem
bers or Congress and not on others in 
other branches of Government. We have 
been trying to avoid loading this bill up 
with pet grievances different Members 
have had. We have had considerable 
success.

May I point out three things to the 
gentleman from Ohio. One is that we had 
not a word , of hearing on this in our 
deliberations in committee. There was 
no attempt to get the views of the Civil 
Service Commission, who would have to 
find some way to police and manage and 
control this situation. The second thing 
is, I would like to point out that this 
week the Ethics in Government Act is up, 
and it is before us for consideration. It 
would be a much more appropriate time 
and place to consider this matter in an 
orderly kind of way. The third thing I 
wanted to point out is that there is an 
Executive order on this questi<»L which, 
among other things, prohibits Federal 
employees from engaging in outside em
ployment which is iiicbmpatible with the 
full and proper discharge of their duties 
and responsibilities, and it goes on to 
list some of the restrictions, and con
straints. That goes clear back to the 
Johnson administration.

So, I hope the gentleman would not 
ask lis to legiidate hastily at this time on 
this important side isSue. '

Mr. ASHBROOK. Mr. Chairman, will 
the gentleman 3̂ eld?



discrlmiiiiation. I woiUd pledere to the 
erentleman tliat at a very, early date we 
wUl take up this question. I do not be
lieve that it belongs here in this bill, but 
I do want to commend the gentleman for 
addressing the matter. You can be siu ê 
we will attempt to assist in looking into 
the problem—in fact, you have my pledge 
to do so.

Mr. TRIBIiE. I thank the gentlewoman 
for those words of commitment.

Mr. UDALL. Mr. Chairman, will the 
gentleman yield?

Mr. TRIBUB. I yield to the gentleman 
from Arizona.

Mr. UDALL. Mr. Chairman, I com
mend the. gentleman for his concern 
about the possible injustice to these em-*" 
ployees, and certainly, if it has merit, 
after study I would join him in trying to 
redress this inequity.

Mr. Chairman, I have been fighting 
here these past few days to keep from 
loading up the bill. I have been trying to 
unload Christmas tree ornaments.

Mr. TRIBLE. Mr. Chairman, if I might 
reclaim my time, based on the commit
ment of the gentlewoman from Mary
land (Mrs. Spellm an) , I would ask 
uxmnimous consent to withdraw this 
amendment.

Mr. UDALL. Mr. Chairman, I thank 
the gentleman for doing that.

The CUAIRMAN. Is there objection 
to the request of the gentreman from 
Virginia?

There was no objection.
The CHAIRMAN. Are there further 

amendments to title XI?
A M £ m )M E N T  OPTERED B Y  M R . ASHBBOOK

Mr. ASHBROOK. Mr. CSialrman, I 
offer an amendment.

above— J. p ic k  en:wie 13, --------- - —v v  ^roughly $26,000 per year—one fhould be 
a; full-tim e employee and ones outside 
earned income—I put the word “ earned 
in Just as we have it applied to u ^  
should be limited to 15 percent of the

^^^^nk it is a matter of equity and 
fairness. The facts of life are that we all 
know that some of the lower-grade em
ployees probably do moonlight. It is prob
ably necessary. That is why I picked 
grade 13.1 do not think we should apply 
the 15-percent standard to an employee 
coming on the job At $8,000, $9,000, or 
$10,000 a year with family obligations, 
If he wants to work wid can work and 

-.can maintain the job. But at grade 13, 
or about $26,000 a year, I think it is 
proper at that point to have a limitation 
on outside earned income and that is 
precisely what this amendment would do.

Mr. ROUSSELOT. Mr. Chairman, will 
. the gentleman yield?

Mr. ASHBROOK. I yield to the gentle
man from California.

Mr. ROUSSELOT. Mr. Chairman, I 
appreciate my colleague yielding to me. 
All the gentleman wants to do is apply 
the same standard that is applied to 
Members of Congress to people in grade 
13 and above in the executive branch?

Mr. ASHBROOK. Precisely. That is 
the purport of this amendment.

Mr. ROUSSELOT. I think that sounds 
like an excellent idea. I do not think we 
have any reservations on this side.

Mr. ASHBROOK. I hope I get the same 
sigii^ from the other side.

Mr. ROUSSELOT. They are all for 
reform.

Mr. UDALL. Mr. Chairman, I rise in 
opposition to the amendment.

Mr. UDALL. I yield to the geiitleman
As to the matter of

the ethics blU, I fuUy amendment to the ethics bill- It does 
seem, in the context of reform of the 
civil service, that it is an appropriate 
time at this point. I would only repeat 
my statement, that there are some things 
that are almost generic by nature.

And outside income is one. But I think 
every Member knows whether he wants 
to apply it specificaUy or generally, or 
use a shotgun or a rifleshot. So I do not 
think I am throwing in a ringer. I would 
hope my colleague would support it. I can 
understand why he might not, but I hope 
my colleagues will support it.

Mr. UDALL. I think under other cir
cumstances I would be prepared to sup
port an amendment of this kind but not 
on this bill at this î me.

Mr. BAUMAN. Mr. Chairman, if the 
gentleman will yield, at the risk of crack
ing the conservative monolith on this 
side of the aisle, I would have to agree 
with the gentleman from Arizona that 
this amendment is inappropriate. For 
one thing it obviously should be amended 
to permit income from books civil serv
ants might write or income from stock 
dividends or inheritances or various 
other incomes such as Members of Con
gress enjoy under House rules. We would 
not want to just apply an income limit 
to the income of working stiffs, 
but also to insurance income and divi
dends from stocks and bonds. Such out
side income should not have an exemp
tion as is granted to our wealthy House 
colleagues.

I hope when the so-called Quillen

o
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amendmeiit is offered to ^ e  ethics bill 
tiiat the gentleman from Alabama mad 
1 would also c^ee that outside income 
should not be limited.

Mr. UDAIii. Mr. Chairman, the gentle
man from Maryland and I would stand 
stalwartly together on that.

Mr. ASHBROOK. Mr. Chairman, my 
friend, the gentleman from Maryland, 
went astray on this. I said in this the 
outside earned income, and the stock 
dividends, and other income to which 
the gentleman referred would be elim
inated. It would be as for congressmen. 
It will say “earned income.” It would 
apply to earned income.

Mr. BAUMAN. Let us reason together 
in private. I think we can work this out.

Mr. FORD of Michigan. Mr. Chairman, 
I  move to strike the last word.

Mr. UDAIlj. Mr. Chairman, this is the 
greatest shock to the Nation’s political 
system since Reagan picked Schweiker 
to be his running mate.

The CHAIRMAN. The question is on 
the amendment offered by the gentleman 
from Ohio (Mr. Ashbrook) .

The question was, taken; and the chair
man announced that the noes appeared 
to have it.

EEOORDED TOTK

Mr. ASHBROOK. Mr. Chairman. I de
mand a recorded vote, and pending that, 
I make the point of order that a quorum 
is not present.

The CHAIRMAN. The Chair will count 
for a quorum.

Mr. UI>AIJ1j. Mr. Chairman, if the

Poage Schulze Watkins
Pxeesler Sharp VSTeaver
Begula Smith, Nebr. Weiss '
ReUBS Spence W hitley
Bbodes Stangeland W ilson, Bob
Roberts Stratton. Wilson. 0 . H.
Robinson Studds Wolflf
Rogers Thone Wylie
Rose Traxler Yatron
Rousselot Tucker Young, Fla.
Rudd Vanik Young, Mo.
San tin! Vento Zablocki
Sawyer Volkmer
Schroeder WaJker 

NOES— 254
Addabbo Garcia Murphy, m .
Akaka Gaydos Murphy. N.Y.
Alexander Giaimo Murtha
Anderson, Gilman Myers, John

Calif. Glickman Myers, Michael
Anderson, HI. Goldwater Natcher
Anniinzio Gonzalez Nedzi
Ashley Goodling Nicholfl
Badham Gore Nix
Baucus Gradlson Nowak
'Rn.iiTniftn Grassley O’Brien
Beard, R.I. Guyer O ^ a r
Beilenson Hammer- Ottinger
Benjam in schm idt Patten
Bennett Hanley Patterson
Bevlll Hannaford Pattison
Biaggi Hansen Pease
Bingham Harrington Perkins
Blanchard Harris Pettis
Bbggs Harsha Pike
Boland H eck le Preyer
Bolling Heftel Price
Bonker Hightower Pritchard
Bowen Holland Quayle
Brademas Holt QuUlen
Breckinridge Holtzmaa Rahall
Brodhead •Horton Railsbaid:
Brooks Howard Rinaldo
Brown, Calif. Hubbard Bodino
Brown, Mich. Hughes Boe
Broyhlll
Bucbanan

Hyde
Jeffords

B oncalio
Rooney

Btirgener Jenretto Rosenthal

NOT VOTINCh--4€
Ammerman Fraser R ichm ond
Armstrong Frenz^ Bisenhooveir
Beaid, Term. « lb b on s Sarasin
Breaux Hawkins S i ^
Broomfield Huckaby Stump
Brown, Ohio Johnson. Colo. Teague
Burke, ca lif. Hasten Treen
Burke, Fla. Krueger Tsongas
Caputo Liehman Vander Jagt
Clawson, Del M cKinney W hitten
Cochran M etcalfe W iggins
Collins, HI. IkfUler, Calif. W irth
English E>urBell Young, Alaska
Fary Quie Young, Tex.
Flowers Hangel

Mr. FLORIO and Mr. SKUBITZ 
changed ijheir vote from “aye” to “no.” 

Messrs. ROBERTS, EDGAR, CRANE, 
GAMMAGE, VENTO, and CORNWELL 
changed their vote from “no” to “aye.” 

So the amendment was rejected.
The result of the vote was annoimced 

as above recorded.
The CHAIRMAN. Are there other 

amendments to title XI?
If not, are ttiere other amendments to 

the bill?
AM EN D M E N T OFFERED B Y M R . HARRIS

Mr. HARRIS. Mr. Chairman, I offer 
an amendment.'

The Clerk read as f ollows:
A m endm ent offered by  Mr. Harris: Page 

390, after line 18, insert the fo llow in g  new  
title.

b a s i c  w o r k w e e k  o f  f i r e f i g h t e r s  
Sec. 1201. (a ) C liapter 61 o f  tiUe 5. United 

States Code, relating t o  liours o f  work, is 
am ended toy Inserting after section  6101 th e  
foH owlng new  section :
“ § 6102. Basic workweek o f  flrefl£;liters

O
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gentieman wJH wltSadraw Ms point of 
order, I wIU Join him in requestinfir a  
recorded vote.

Mr- ASHBROOK. Mr. Chairman, I 
withdraw my point of order.

The CHAIRMAN. The point of order 
has been withdrawn.,

Th© gtotjeman from Ohio CMr. AsH- 
brook) demands a recorded vote.

A recorded vote was ordered. ,
The vote was taken by electronic de

vice, aiMl there were^yes 134, noes 25i, 
not voting 44, as foUows:

{Bound. 7651 
AYES—1S4

_____ _ Jotm.Burtozx, Pl̂ iUipButlw
O m * f j

Abdnor Delaney JaoolM
Ambro Derrick Jenkins
Andrews, N,C. Devine Johnson, Oallf.

D ickinson Jones, N.O.
N. Dak. Duncan, Tenn. Jones, Okla.

A i^legate Edgar Kelly
Archer Edwards, Okla. Kildee
Ai^brook Emery Kostmayer
Aqpta Evans, Ga. Latta '
AuColn Evans, Ind. Leach
Bafalis FasceU Levitas
Baldus Fenwick Lxmdlne
Barnard Flthlan McHugh
Bedell Fltppo Maguire
Blouin. Flynt Mahon
Bonlor. Fountain Marlenee
Brinkley Fowler Marrtott .
B u r l^ n ,  Tex. Frsey Martin
Byron
Carr

Gammage
Gephardt

Miller, Ohio 
M ln l^

Cavanaugh Ginn Moffett
Ced«rt>erg Green Moore
CHausen. Gudger UottA

D onH . iftagedom Murphy, Pa.
Cohen Hall Myers, Gary
Corcoran Hamilton Heal
Com en Harkln Nolan
O om w dl . Hefner Oberstax
Cotter Hfllls Obey
Crane - H611«ibeck Panetta
D*Amouis Ichord Peppar
delaG arza Ireland Pickle

ObappeU
Oblsholm
ca*y
Cleveland
Ooleoraii
CSoUliw, Tex.
ConatoleOonto
O ocyen
Ooxman
CougHUii
CwiiDiD.^'bMm
DBSilel«D«n
D enial, R .W .
Danlelflbn
D«v1»
MlvanoB
Den^
Deorwlneld
Ditto
DI«B*
D in»eii
Dodd
Doman
Downey
Drinaa
Duncan, Oreg.
Early
Eckhwdt
Bdlwards, Alft.
Bdwards. CSalif.
BilDerg
EilenTsom
Ertel
Evmns, Oolo.
EvftBS, Del,
n h d ley
W sHFldier
Hood
Florio
FdlFy
Pord,Mlcli^
Poad.Tenn.
Focs^F^
Funuft

^onftui.Kastenm^K a ^KempKeys
Klndnees
JSrebsliftFalce
liagomwrslno
LeFante
liederar
T-eggett -
Lent
Uvingston. 
Uoyd. Calif. 
Lloyd. Tenn. 
Loxig.La. 
Long.lAi.
Lott
Lujan
Luken
McClory
Mcdortcey
McOonn«M*
McDade 
McDonald 
M<*weii 
McFaU 
McKay 
Madlgan 
Mann 
Markey 
Marks 
Matbis 

i Mattox .  ̂Mazaoli 
Meeds 
Meyner 
Michel 
Mikulskl 
MilETa 
Milford 
Mlneta 
Mitch^,*Md. Mitchdl, H.Y.
MoakleyMoUoban
Montgom«ry
Moorhead,

C^tf.
MoorbeiMl»Ps -̂
Mb6B

Bosfeeaueowskl
Roytj«l
Suzmels
Ruppe
Russo
Byaa
SatterfieM.
Scheiter
SebeliiiB
jSeiberltng
Shipley
Shuster
Sikes
Sim on
Skelton
Skubits
Slack
Smith, Iowa 
Snyd«r 
Solarz 
Spellmaa.
St Gennain 
Staggers 
Stanton 
Stark 
Steed 
Steers 
Stelf

Stokes
Synuns ^
Taylor
Thom pson
Thom toa.
Trible
TJdall .
Tollman
VanDeerim
Waggonner
Walgren
Welsh
Wampler
Waxman
Whalen
W hite
WbttebTOTt ^
Wilson. Tex.
Winn
WWgbt
W ydler
Yates
Zefec«ttt

•Tft’i The resxllarly scliedulBd a^mlnistra-
of 96 hoars penr w e^. 

tbs of'A period of 21 ooofiecutlv©
TIMS doiatlon  and flPequency ot
oocunlng wittiln swOi p e r ^
mined under negidatioiis pre^crihed the
Office of PersonnBlMaiiagement. _

*(t>) For the purpose of this section ‘flre- 
flghter’ means an employee In an Executive 

, agency, the dattes of whose position i^ p r t - 
marily to perform or to supervise •wool oi- 
rectty connected with tb« oMitrol and ex
tinguishment of fixes or the maintenance 
and use of firefl^ting apparatus and equip
ment. Such term does not Include any em
ploye© who has a regularty scheduled admin- 
lstra«tf<e w«fcweek of 40 hours which Is estab- 
liflb^ under section 6101<a) (2) <A) of this 
ttHe.**(b) (I) Section 6545 of title 6, United States 
Code, is amended by adding at tbe «ad there
of the following new subsection:

-(e ) (1) Each firefighter with a regularly 
sc^edtiled administrative workweek estab
lished under section 6102(a) of this title 
shall be entttled, in Ueu of premium pay 
provided by other provisions of this sub
chapter (other than premium pay provided 
in paragraph (2) of this subsection). to pre
mium pay equal to 25 percent of so much o f 
his annual rate of basic pay as does not 
exceed the TniniTnaim rate of basic pay for 
GS-10.

“ (2̂  Hours of work oflacially ordered or 
approved in excess of the regularly sched- 
laed administrative workweek established 
under section 6102(a) of this title are over
time work and shaU be paid for In accord
ance with the rates ^ecifled in section 5542 
of this title.

^(«) Fcm: ttie purpose of this subsection, 
‘fireSghter' has the meaning set forth in sec
tion 61Q2<b) of this title.**.

(2) Section 5545(c)(1) of tttie 5, United

O
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States Code, Is am ended b y  Inserting u n 
less su bject to  subsection (e ) o f  this se ction / 
after “ shall receive” .  ̂ ^

(3 ) Section 5547 o f  title  5. United States 
Code, is am ended by striking ou t “ sections 
6542, 5 5 4 5 (a )-(c ) , and 6546(a). ( b ) ”  and 
inserting In lieu  thereof “ sections 6642, 6645
( a ) - ( c )  and (e ) , and 6546 (a ) and (b ) »

(4) Sections 5695(c), 8114(e), 8331(3) (C ), 
and 8704(c) o f  title  6, United States Code, 
are each am ended by striking o u t  “ section 
6 6 4 6 (c )(1 )”  and inserting in  lieu  thereof 
“ section 5646(c) (1) and ( e ) ( 1 ) ” .

(c ) The analysis o f  chapter 61 o f  title  5, 
United States Code, is am ended by inserting 
after the item  relating to  section 6101 the 
follow ing new item :
“ 6102. Basic workweek o f  firefighters.” .

(d ) The am endm ents made by this section 
^ a l l  take effect at the beginning o f the first 
applicable pay period w hich begins at least 
60 days after the date o f the enactm ent o f 
this Act.

Mr. HARRIS (during the reading). 
Mr. Chairman, I ask unanimous consent 
that the amendment be considered as 
read and printed in the R e c o r d .

The CHAIRMAN. Is there objection 
to the request of the gentleman from 
Virginia?

There wasyio objection.
(Mr. HARRIS asked and was given 

I>ermission to revise and extend his 
remarks.)

Mr. HARRIS. Mr. Chairman, I am of
fering this amendment which creates a 
new title to the biU. Th^ amendment is 
identical to the former title X of the 
bill which was eliminated by a point of 
order against both titles IX and XI.
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of Defense to hire 4,600 additional em
ployees, at an annual cost of $46.7 mfl“ 
lion. The Congressional Budget Office’s 
report to our committee says that for 
1979, govemmentwide, adding new fire
fighters would cost $24.3 million. I do not 
understand the higher figures.

Finally, it has been said that the leg
islation would impair the ability of 
agency heads to manage the work force. 
Many efforts have been made in recent 
years to get the agencies to modify 
hours—with no success. Additionally, no 
one has ever argued that the standard 
40-hour week impairs the ability to 
manage the work force. Firefighters, 
imder any workweek, would have to be 
"on call” and the bill would not change 
this. Finally, since .most mimicipal fire
fighters work 56 and 54 hours a week, 
it is imperative that working conditions 
for Federal firefighters be competitive.

The result of the current schedule has 
unfortimately been frequent tiumover. 
Last year, about 23 percent of Federal 
firefighters left their jobs. This means, 
in essence, that the Federal Government 
is a training ground for municipal fire
fighters and we are losing talented in
dividuals to protect our VA hospitals, 
military and other Federal installations.

This amendment has three basic pro
visions: First. It provides that the regu
larly scheduled workweek shaU average 
56 hours per week over a 21-day period. 
This would mean that overtime work in 
excess of 56 hours coiild not be re^arly 
scheduled. Second^ It provides—as does 
c u r r e n t  law— that each f ir e fig h te r  is en-

standing guard at defense bases, veterans 
hospitals, some civilian airports and 
other Federal establishments.

While some would like to portray the 
firefighter as one who “stands idle” much 
of the time, firefighters actually have a 
variety of duties, including fire preven
tion and other fire-related services. A 
Federal firefighter must maintain a pro
ficiency in a variety of subjects, ranging 
from the combustibilty of materials to 
general air traffic control techniques. 
Firefighters are subject to hazard and are 
often required to work on Sundays and 
holidays. Our pay, benefits, and working 
hour's policies should refiect the fact that 
firefighters must be compensated for 
their knowledge, ability and the consider
able risk they incur in protecting lives 
and property.

It has also been argued that this bill 
would set up a special class of Federal 
employees, that other employees, like 
nurses and medical technicians have to 
work off-hours or nonstandard hours. 
To this I answer these other groups of 
Federal employees are not engaged in 
potentially hazardous work, like fire
fighters. And if we should take a look 
at all hours and pay policies for these 
various groups, I invite the Civil Service 
Commission to submit legislation to the 
Congress. Speaking as one member of the 
Post Office and Civil Service Committee, 
I am sure our committee would welcome 
a proposal.

T h is  le g is la t io n  h a s  b e e n  t h e  s u b je c t  o f  
c o m p le te  h e a r in g s  in  th e  co m m itte e s  a n d  
in  b o t h  H ou ses  o f  C on g ress . I  h o p e  t o d a y



M y  a m e n d m e n t  s im p ly  re d u ce s  th e  
sclieduled working hours of th e  Nation’s 
11,500 Federal firefighters from 72 hours 
to 56 hours. The amendment Is identical 
to H.R. 31M which the House passed on 
April 12 on a bipartisan vote of 241 to 
129. The Senate passed the bill on a 
voice vote on June 5. The President 
vetoed the bill on June 19,1978.

It has been argued that firefighters' 
premium pay should be reduced if their 
hours are reduced. It must be under
stood that premium pay is designed to 
compensate for irregiilar working hours. 
Under this amendment, firefighters 
would still be required to work Sundays 
and holidays, and the concept of pre
mium pay is still vaUd. Additionally, the 
computations of our committee show that 
firefighters will actually lose Income. The 
following comparison shows what the 
average Federal firefighter, a GS-5, step
4 ($10,955 per year) earns under current 
policies and would earn under this 
amendment:
I. 72-hour weekly tour o f  duty  (pres

ent s ch e d u le ):
Base pay for  40 hours-------------------$210.80
25 percent prem ium  pay__________  52.70
FLSA overtim e for  18 hours_____  32.94

T o t a l______ __________________  296. 44
II. 56-hour weekly tour under H.R.

3161:
Base pay for  40 hours------------------- 210.80
25 percent prem iiun pay__________ 52. 70
FLSA overtim e for  2 h o u r s .l_____  4.72

T otal — ______ _______________  268.22
Loss in  FLSA overtim e pay_______  28.22

Administration has said that this leg
islation would require the Department

titled to 25 percent, premiima pay in  lieu 
o f aU other prem iipn pay under title  5 
fo r  the 56-hour week. Third. It clarifies 
the overtim e pay provision and provides 
that each firefighter is entitled to over
tim e pay under title 5 fo r  all official 
hours o f work over the 56-hour per-w eek 
standards.

It has been argued that this bill is 
somehow a salary windfall for Pfederal 
firefighters. Our committee’s research 
has shown that not only do municipal 
firefighters work shorter hours, they also 
earn at least $500 more per year. Or 
stated another way, Federal fireghters 
now work 33 percent more hours each 
week than municipals but receive only 
12.5 percent to 23 percent more. There is 
one further point I would like to make. 
The C?ivil Service Commission’s pay com
parisons are with cities with over 10,000 
in population. True comparability would 
compare firefighter salaries with the 
actual locality, like our Federal blue- 
collar local prevailing rate system. In 
other words, in areas like Washington, 
D.C.— l̂arge metropolitan areas—^munici
pal salaries are much higher than in a 
community of 10,000. It is not fair to 
lump all municipal salaries together in 
this fashion.

There are currently 12,500 Federal fire
fighters in all but a dozen or so States. 
The Department of Defense is the largest 
emploVer of firefighters, with approxi
mately 10,500. The Department of Trans
portation, the Nuclear Regulatory Com
mission, the Veterans Administration and 
oth^ agencies employ the remainder. 
These firefighters provide important pro
tection for many Federal installationsr

w e  c a n  e n d  th is  d e b a te , lo o k  a t  t h e  fa c t s  
a n d  .a p p ro v e  th e  a m e n d m e n t .

Mr. D E R W m SK I. Mr. Chairman, I 
move to strike the requisite number of 
words.

Mr. Chairman, legislation reducing the 
basic workweek of Federal firefighters is 
an irrelevant appendage to the civil serv
ice reform bill. The hours firefighters 
work and the compensation they receive 
have nothing to do with revamping and 
reinvlgorating the Federal bureaucracy.

Legislation to reduce the workweek of 
the firefighters was vetoed by the Pre
sident on June 19. In his veto message, 
the President said:

In  extending unwarranted advantages to  
them  (firefighters) H.R. 3161 offends the 
ideals o f  fairness that slhould gu ide th is 
adm inistration. I  am  n ot  prepared to  accept 
its preferential approach.

There has been no att«npt to override 
the President’s decision which, when 
measured against the weight of evidence, 
was a sound and responsible action. In- 

. stead, the legislation was added to the 
reform bill as title X.

Researchers at the Library of Con
gress have been unable to find a similar 
instance in modem times where a con
gressional committee majority amended 
major legislation of its own administra
tion by adding language already vetoed 
by the President.

President Carter’s approach to civil 
service reform struck the proper tolance 
between equity and effectiveness In at
tempting to make the Federal bureauc
racy more manageable. The inclusion 
of this title in the bin is a disruptive in
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fluence. It ̂ oiild  be severed from HJl. 
11280 without further delay.

Mr. HARRIS. Mr. Chairman, will tiie 
gentleman 3^eld?

Mr. DERWINSKI. I yield to the gen
tleman from' Virginia.

Mr. HARRIS. I thank the gentleman 
for yielding.

Mr. Chairman, did my colleague de
scribe this as an anti-Carter vote? 
that the way my colleague feels that it 
should be interpreted?

Mr. DERWINSKI. Ifo. I just describe 
this amendment as one that wotdd be 
expected of the gentleman represen/ting 
the district across the river. I understand 
it in that respect.

Mr. HARRIS. Mr. Chairman, I want 
to disabuse my cc^eague across the aisle 
that this is an anti-Carter vote. I ft-m sure 
a niunber of people might interpret it 
that way. It is not that at all. Of course, 
it is overturning the President's veto. But 
it is not an anti-Carter vote. It is a way 
of expressing to him that Ccmgress s(»ne- 
times may be in disagreement with him. 
We love our Pre§id«it. but we do dis
agree with him on this one issue.

Mr. DERWINSKI. If the gentleman 
wiU aUow me to point out, if the member
ship of the House, the individual Mem
bers, have r ^  the President's veto, as 
I am sure that aU 435 (rf us have, we nat
urally would support the President and 
not the gentleman from Virginia.

M r. UDAIiL. M r. Chairm an, I m ove to 
strike the requisite num ber o f w o r^

M r. Chairm an, I  wiU be very brief, and

is not the place to do it. We are not going 
to help them on a pretty good civil serv- 
icebiU.

Mr. ROUSSEIiOT. Mr. Chairman, will 
the gentleman yield?

Mr. UDALL. I yield to the gentleman 
frcMn California.

Mr. ROUSSELOT. I appreciate the 
gentleman yielding to me.

Is the gentleman telling us, then, that' 
if this amendment passes—which, by the 
way. I also supported in committee—the 
bill will be vetoed?

Mr. UDALL. No, I do not think it will 
be vetoed, but we will have great diffi
culty down the roa<|.

Mr. ROUSSELOT. So those who do 
support the concept of reducing the fire
fighter's workweek and who also sup
port the Civil Service Refoi:m Act do not 
endanger the bill by voting for the Harris 
amendment.

Mr. UDAHj. I do not know what will 
iiappen from this point on. A lot of Mem
bers on the gentleman's side were very 
OQxious not to bring this bill to the floor 
wlHi the Hatich Act, so we devised a 
strategy which took the Hatch Act off 
the Ciuistmas tree and took the fire- 
fightMB off. Having disposed of the Hatch 
Act, they are tellihg us now, “Let's put 
the firefighters back on." I think we 
ought to'trtot both of them separate^.

M rs. SCHROEDER. M r. Chairm an, 
w ill the gentlem an yield?

M r. UDALL. I  yield to the gentlewom an 
fr<»n Colorado.

M rs. SCHROEDER. M r. Chairm an, I

a White House decision until we have 
affinnatl7^ and we should not 

be fervently looking to the 'milte House 
for guidance. We either believe that 72 

is a rldicidous wort week for flre- 
^hters or we do not. The question was 
before us prevlou^y and we spoke to it.

We said, “Seventy-two hours consti
tutes imdue haidsbip and we ought to 
less^ the burden.” We had the courage 
at the time to do just that. Now, here 
we are again, considwing the same ques- 
i^n. Let’s come to the same conclusion, 
^ e re  Is no reason why this provision 
^ould not be In this bill. We In this 
House speak crypticaUy at times. The 
word “ornament" is used to 
any provision we don’t approve. Hiat 
s ^ e  omammt" is a vital part of the 
legislation to those who favor it. This 
m ^ u i^  I  f e d ’ Is a matter of justice 
and, therefore, does bdong In the bill.

^  make the decision based on 
me merite. Let us not worry about what 
me lo t io n  is going to be at the White 
House. Out Constitution speSls out very 
clearly what our function is and what 
the Prraident’s function is. Our function 

to comider this question, and I 
detennlna-^on that 72 hours is a ridiculous num- 

Let us move right now to change
T he CH^u b m a n . iTbe .q u e^ ^  is on  

the am radm ent offered by th e g en fle - 
from  V irgin ia <Mr. m R w s). 

question was taken; an d  the 
Chairm an announced th at ttie noes a p -
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I  b o p e  o u r  colleaerues w ill s ta y  a r o u n d  for Just a  few m in u te s  m o re . W e  a r e  n o w  
d o w n , I  th in k , t o  th is  a m e n d m e n t , a n d  
our friend. H e rb  H ajhus, w a n ts  to get us 
all dn record in connection with his 
5^-percent pay cap, which is his last 
contribution to this bill today. He is an 
extremely valuable friend of mine, and 
I wish him well in eyerything he does. 
But it has been very clecur from the be
ginning that he does noFt want a bill. He 
has tried to sink this biH two or three 
times. We ruled out the Hatch Act early 
on, which was part of the Christmas 
tree ornaments. Having taken firefight
ers pay bill o f f  of the Christmas tree, he 
wants to get them back on. He wants to 
get us on record on this, and we will de
termine in a minute Tii^ther we will 
have a record vote. Most of us voted for 
the firefi^ters* bill. I voted for it. I 
think the firefighters are entitled to re
lief. But you are nc  ̂helping this bill if 
you put this on; you are going to sink the 
bill:

My friend from Virginia is not going 
to be for it if we put this amendment on 
it, and his next amendment, and his next 
five amendments on it. He is st4U not 
going to be for the bill. We have got a 
good bill now. We took the Christmas 
tree ornaments off in the beginning. Let 
us not start loading it back up again.

This amendment is a gratuitous slap 
at the President. When the veto came 
back there were not enough votes to 
override to have a vote. It was sent back 
to the committee. Now, the suggestion 
is that we take up the cudgels on this 
bill and have another vote.

We are going to find ways to help the 
firefighters in later legislation, but this

fr o m  h ere , b e ca u se  as I  r ^ a l l ,  I  s a t  o n  
th e  s ta g e  in  D e n v er , C o lo ., a t  t h e  f ir e 
fig h te rs  c o n v e n t io n  w h e re  M r . M ondale  
a s s u r ^  u s t h a t  it  W8us t h e  a d m in is tra 
t io n ’s p o s it io n  t h a t  th e y  w o u ld  d o  e v e r y 
t h in g  f o r  th e  fire figh ters*  b ill. B a se d  o n  
th a t , th a t  g r o u p  h a d  e n d o r se d  th e m .

I was in the subcommittee chair when 
we moved it through, and was most upset 
to read the veto message, because they 
had really paid no attention to our hear
ings, but apparently used hearings from 
some prior administration.

So, my concern is that maybe they 
somehow missed this. Did the adminis
tration really want to veto this? Perhaps 
they got it in the out box instead of the 
in box.

Mr. UDALL. Mr. Chairman, I have not 
been annointed as spokesman for the ad
ministration. I do think that in this case 
they are really not saying that. It is a 
limited issue. This has no place in this 
bill. If we can find spme way to hold 
Mr. M o n d a le  to his promise other than 
doing it today, I would join that effort.

Mrs. SCHROEDER. I think we tried to 
hold him to his promise to us before in 
£he act, and we thought maybe they had 
made a mistake by vetoing it. We thought 
this was a nice way to help them keep 
their word, so I guess it is a difference 
of opinion.

Mrs. SPELLMAN. Mr. Chairman, I 
move to strike the requisite number of 
words.

(Mrs. SPELLMAN asked and was given 
permission to revise and extend her re
marks.)

Mrs. SPEIXMAN. Mr. Chairman, what 
we have here before us Is a question we 
should answer here and now. It is not

H A r a iS .^ M r .  C h a irm a n , o n  t h a t  
I  d e m a n d  a  r e c o r d e d  v o te , a n d  p e n d in g  
t h a t  I  m a k e  th e  p o in t  o f  o r d e r  a  qu oiru m  
Is n o t  p re s e n t .

The CHAIRMAN. The Chair wiU 
count. One hundred twentjr^one Mem
bers are present, a quorum.

The pending business is the demand 
of the gentleman from Virginia (Mr. 
H a r r is )  for a recorded vote.

A recorded vote was refused.
So the amendment was reji^ted.

ABCENDBOZNT 017E B E D  B Y  M B . HABBIS

Mr. HARRIS. Mr. Chairman; I offer an 
amendment.

The Clerfe read as foUows:
A m endm ent offered by  Mr. H a b r i s : Page 

390, after line 18, insert th e  fo llow in g  new  
t itle :

TITLE X n — PAY COM PARABILITY
P A Y  COBCPABABnJTT

Sec. 1201. S ection  5 3 0 6 (c )(1 ) o f  title  5, 
U nited States Ckkle, is am ended by  striking 
ou t  **or econ om ic con d ition s”  a ffectin g the 
general welfare.

Revise the table o f  con ten ts acc<Hrdlngly.

Mr. HARRIS. Mr. Chairman, this is a 
very modest perfection, I think, of a law 
that has in fact given Congress a great 
deal of problems in the past. It is the pay 
comparability law. It was passed by many 
of my good colleagues before I came to 
the Congress.

I remember my chairman's great sup
port of the notion of having a compar
ability law to take the pay raises out of 
politics and put them on an objective 
basis so tiiat we were not c<mstantly in 
a position of trying to determine what 
the pay raise should be. This was the

 ̂̂  .........

CO
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notion of the comparability law. If the 
Members would read the debate on the 
comparability law they woidd this. I , 
could read a hiunber of quotations from 
my chsdrman, the Honorable Mr. Udall 
from Arizona, about how im port^t it is 
that this law should work:

The com parability law  is a good  law set
ting  u p  a scientific m eth od  to  com pute w hat 
salaries and wage rates are in  the private 
sector and to  m ake adjustm ents in  the 
public sector th at w ou ld  be com pw able .

Ttie prM&oa is not what the House 
and what the Senate did on the law. In 
the last few minutes of the conference, 
a section was put into the law or actually 
10 words were inserted-that said “eco
nomic conditions affecting the national 
welfare.” This amendment still gives the- 
President discretion if there is a na
tional emergency. All it does Is remove 
the part that says: “or if there are eco
nomic conditions affecting the general 
wdfare.**

Obviously it has been these words that 
have been the misdhiefmakers in the 
whole operation of the law.

I want the law to work like the Con
gress Intended it to, like my colleague 
intended it to. I want it to work so it does 
come up with an objective method of 
computing Federal salaries except where 
there is a legitimate reason for not put
ting them into effect.

The amendment makes the law opera
tive unless there is a national emergency, 
til G ir d e r  to make sure tlie law is imple- m ^ted and that it no longer puts Con- 
eress In a position year after year after

necessary vote w  this bcusic change in 
the law. , w . 1

Mr. DERWINSBOL Mr. Chairman, if 
the gentleman will yield, I wish to asso
ciate myself with the comments of the 
gentleman from Arizona (M .̂ TTdall). I , 
think he has very properly analyzed this 
amendment. I woiild join him in recom
mending rejection of the amendment.

Mr. KEFTEU Mr. Chairman, I move to 
strike the requisite number of wOTds.

(Mr. HEPTEL asked and was given 
permission to revise and extend his 
ranarks.)

[Mr. HEFTEL addressed the Commit
tee. His remarks will appear hereafter 
in the Extensions of Remarks.] ^

Mr. JOHN Is. BURTON. Mr. ’ cgiair- 
man, I move to strike the requisite niun- 
ber of w'Ords.

(Mr. JOHN L. BURTON asked and 
was given permission to revise and ex
tend his remarks.)

Mr. JOHN L. BURTON. Mr. Chairman 
and members of the c(»nmittee, as we 
approach this vote on the most impor
tant domestic issue facing this natio^of 
ours, more Important than national 
health insurance, more important than 
full employment and that is the moral 
equivalent of the energy program, I 
think that we should all take a moment 
of silence to consider the ramillcatibns 
of this important vote.

Thank you.
T h e  C H A IR M A N . T h e  qviestioh is  o n  

th e  a m e n d m e n t  o ffe re d  b y  t h e  g e n t le 
m a n  f r o m  V ir g in ia  H a r m s )  .

Page 228, flteike o u t  lines 10 th rou gh  12 
and Insert in  iie ii 'th e re o f the  foU ow ing:

(e ) (1 )  Except as p rov ided  in  paragraph 
(2 ) o f  th is subsection , a career appointee 
in  an agency m ay n o t  be  in volu ntarily  re -

“ (A) w ith in  120 days after an  ap p oin t
m en t o f  the head o f  the agency; o r  

“ (B ) /^ t h i n  120 days after th e  a p p o in t- 
_ m ent in  the agency o f  the  career appointee's 
m ost im m ediate isupervisor w ho—

“ (i)  is a n on ca reer  appointee; and 
^(11)^ has th e  au th ority  to  reassign the 

career appointee.
“ (2 ) Paragraph (1 ) o f  th is subsection  does 

' n o t  apply w ith  respect to—
“ (A) any reassignm ent under section  4314 

(b ) (3 )  o f  th is t itle ; or  
“ (B ) in  th e  case o f  any appointm en t re

ferred to  in  paragraph (1 ) (A ) o r  (B ) o f  
th is subsection , any disciplincuT’ action  in i
tiated  before  th e  appointm ent*’ .

Page 232, line  12, strike o u t  “A career ap
poin tee”  and insert in  Ueu th ereof “ Except 
as provided in  su bsection  (b )  o f  this sec
t ion , a career appointee” .

Page 232, after line 19, insert the fo llow 
in g :

“ (b ) (1 )  Except as provided in  paragraph 
(2 ) o f  this subsection , a career appointee 
in  an agency m ay n o t  be  Involuntarily  
rem oved—

?‘(A) w ithin  120 days after an  appointm ent 
o f  the h ea d  o f  the a g ^ c y ;  or^

“ (B ) w ith in  120 days a fter the ap p oin t
m ent in  the agency o f  the career ap p oin 
tee ’s m ost im m ediate supervisor w h o—

“ ( i )  is a noncareer appointee; and 
“ ( il)  has th e  au th ority  t o  rem ove the 

career appointee. _
“ (2) Paragraph (1) o f  this subsection does 

not apply with respect to—
•‘ (A) eny remotvalimder section 4314(b) (3) or tills title o n



year to try to determine by congressional 
action wliether s. Presidential action is 
in accordance with tlie law or not.

This would correct the problem with 
it. It would set up the procedure. I urge 
my colleagues to support it. 

Mr. UDAIiL. Mr. Chatnnan, I rise in 
opposition to the amendment*

Mr. Chairmazi, this is the last amend
ment to the whole bill of which I am 
aware e x c ^  for a unanimous-consent 
request I will have when we dispose of 
this. I do not tiiink we need a great deal 
of discussion on it.

The comparability system has worked 
fairly well but it has worked fairly well 
because we had a little bit of flexibility 
in the President. The pay system works 
on the comparability figures determined 
and then before it takes effect the Presi
dent of the United States has the op
portunity to adjust the figures up and 
down in the light of all the economic 
conditions.

What this amendment does is strike 
out of the comparability law the flexibil
ity the President now has. This year, I 
submit; if the amendment has been in the 
law there would an additional bUUon 
and a half dollars added to the Federal 
payroll by the compaxabilty adjustment.

So it is an unwise amendment. It has 
had no consideration, no hearings. The 
administration strongly opposes it. It was 
voted down In committee by a vote of 5 
to 19, , ^

I hope my colleagues will not waat to 
BO cm record oai this ione again today. We 

. will have ̂  Ot^rtimity soon enough to 
vote on the 5^ percent vay cap of the 
President without having an extra, un-

V r -  .V-A” - -
Xhe amendment was rejected.

AaCBXn>MENT8 OFFEBKD BY 3MCK, TJPALL

Mr. TJDAIiL. Mr. Chairman, I offer five 
amendments. 

The Clerk read as follows:
Amendments offered by Mr. Udall:
Page 212, line 21, strike out •‘and".
Page 212, line 23, rtarlke out "executives.” 

and Insert in lieu thereof “execfutlves;'*̂  
Page 212, insert after line 23 the foUowing: 
**(12) ensure career appointees and, to the 

greatest extent possible, noncareer ap-. 
pointees, protection from prohibited per- 
soimel practices;

•*(13) provide for a professional manage
ment system which is guided by the public 
interest and free from improper j^lltlcal 
Interference; and ^

**(14) ensure that, notwithstanding the 
provisions of section 3134 of this title au
thorizing up to 10 percent of Senior Execu
tive Service positions to be filled by non- 
career appointees, political appointments to 
such portions are minimized to the maxi
mum extent possible.**.

Page 227, line 3, insert **(1)” after “ (a)^ 
Page 227, Une 4, strike out “ (1)” and in

sert in lieu'thereof "(A )” and insert **, sub
ject to paragraph (2) of this subsection,” 
after **may**.

Page 227, line 7, strike out “ (2)” and in
sert in lieu thereof ** (B) **.

Page 227, after line 10, insert the follow
ing: —

•*(2) A career appointee may be reassigned 
to any Senior Executive Service position only 
if the career appointee receives a written 
notice of the reassignment—

“ (A) at least 15 days in*advance of such 
reassignment; and

**(B) containing a statement of the crit
ical reasons for the reaesi^ment.
Any c«rie«r appointee who is resigned In 
▼iolatkxn of subparagraph (A) of this para- 
grafOi may aiipeai th» vlOlatioii to th«’Merit 
Systems Protection Board.**

o l any appolzxtm«zit re-
(1) (A) or ( » )  o f  ttiis

“ (B ) la  CBot 
f  erred t o  in  paxmgn 
sttlasectioii, any d isciplinary action  in itiated  
before  sticli appolntn^Mit**.

Page 232, Une 20, strike ou t  *‘ (b ) ” and in
sert in  lieu  thereof ** (c )

Page 228, Insert after the line 12 the fol
lowing:

**(f) A career appointee may be trans
ferred ̂ only If—

**(1) he consents to the transfer; and 
*‘ (2) the transfer is part of a program de

signed to enlarge the re^nslbmtles of the 
career appointee and to advance his career 
in the Senior Executive Service.
No adverse personnel action shaU be taken 
against a career appointee who exercises his 
right \mder this subsection not to consent 
to a transfer. Any career appointee against 
whom an adverse personnel action is taken 
In violation of this subsection may appeal 
the i>ersonnel action to the Merit Systems 
Protection Board.

Pagd 245, after line 15, Insert the foUowing: 
**(d) The rate of basic pay for any career 

appointee may be reduced frc»n any rate of 
basic pay to any lower rate of bacdc pay 
only if the career appointee receives a writ
ten notice of the reduction—

**(1) at least 15 days in advance of the 
reduction; and 

** (2) containing a statement of the critical 
> reasons for the reduction.
Any career aippoiatiee whose rate of basic 
pay is reduced in violation of paragraph (1) 
of this subsection may s,ppeal the vicAation 
to the Merit Systems Protection Board.

Mr. UDALL (during the reading). Mr. 
Chairman, I ask imanimras consent that 
further reading of the amendments be 
dispensed with* that they be printed in 
the ItecoHD, and that they be considered 
enbloc.

- *nie CHAIRMAN. Is there objection to 
tiie Teo:uest at the gentleman from Ari
zona?.

O l
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There wto no objection.
(Mr. UDAIiL asked and was giv^ per- 

mi^ion to revise and extend his 
remarks.)

1^. TJDALL. Mr. Chairman, I have 
.worked these amendments out with the 
gentleman fr<Mn Illinois <Mr. Derwinskz) 
and they take care of a pr< l̂em we had 
the other night in connection'\7ith some 
of the Gilman amendments.

I would hope they would be adopted.
• Mr. GlIiMAN. Mr. Chairman, I thank 
the «^tleman from .Arizona for his 
unanimous-consent request to move to 
adopt my five amendments to title IV.

I know that the House, having had an 
opportunity to study my am^dments 
and review my statem«it in explanaticm 
of them which appeared in the R e c o r d  
of S^tember 11, will .recognize their 
merit and the protection they provide in 
insuring against further poiiticizaUon of 
the Senior Executive Service.

TO further clarify the purpose of my 
amendments, I offer at this point in the 
R e c o r d  a brief explanation of each of my 
five amendm«its to title IV: ^

My first amendment adds three im
portant principles to guide the admin
istration of the Senior Executive Service 
and to insure against further politiciza
tion of the Senior Executive Service. The 
first princiide would insure that both 
career amx>intees and noncareer 
polntees enjoy protection frpoL i»:Ohib- 
itod peitsonn^ px^tices. liie  second 
pzincil^e represents a policy statem^t advocating TWMrtTnnTw utillzatiozi ot ca-

on R^n^^on's telethon in the Long- 
worth BiiilcUng.

This telethon is a grassroots investigii- 
tion of the Federal reijulatory process. 
People throughout the country called tn 
on toll free lines to expr^  their views on 
the Federal Government and on regula
tions. This is a helpful means for Mem
bers of Congress and others in Washing
ton to get a better idea of people’s senti
ment on the issues o f regulatory reform.

Had I been present on roUcall vote No. 
764,1 would have voted “aye.”

Mr. MICHEL. Mr. Chairman, I-move 
ta strike the requisite niunber of words.

(Mr. MICHEL asked and was given 
permission to revise and extend his 
remarks.)

Mr. MICHEL. Mr. Chairman, as we 
conclude debate on this civil service re
form legislation I want to first go on 
record commending the President for 
his initiative in pressing for this 
reform.

Second, I want the record to /clearly 
show that not withstanding the over
whelming Democrat majority in this 
House, this legislation would hitVe been 
dead and buried had it not been for the 
support we Republicaxis have given to 
the effort.

Our good friend and colleague Ed 
D erw inski and hiî  band 6f^ followers 
have done a supeHative j<^ in helping 
the genial gentleman fro£i Ariisona (Mr. 
Udau.) fashioh this legislation.

-iSir. I>ERwiKSKi can be as caustically 
partisan as any one in this House if he

The Federal bureaucracy has become 
incestuous, stultified, and loath to 
change. It has to be shaken up from 
time to time. Good conscientious man
agers have got to be ̂ ven incentives to 
do even better and we have to have the 
mechanism for firing the incompetent 
and establishing a truly bonafide merit

I am glad to give my wholehearted 
support to t̂his bill and applaud all those 
on both sides of the aisle who have 
helped to put it all together. It will have 
to go down as a truly historical bi
partisan victory for the people.

Mr. DERWJNSKI. Mr. Chairman, will 
.the gentleman yield?

Mr. MICHEL. I yield to the gentle
man from mhiois.

Mr. DERWINSKI. Mr. Chairman, I 
conmiend the gentl^an from Illinois 
(Mr. M i c h e l )  for his statesmanship and 
for the nobility of his statement.

Mr. Chairman, in my view, the gen
tleman’s position on this bill is so out
standing that it certainly warrants his 
being in charge of ^ e  majority in this 
House at some point in his service.

Mr. MICHEL. Mr. Chairman, I thank 
the gentleman.
• Mr. HANLEY. Mr. C h a im s, duitog 
markup of the civil service reform legis
lation, the Coifimittee on Post Office and 
Civil Service adopted an am^dment I 
offered to assure that the complaints of 
Federal employees :who discover wrong
doing are given serious attention. Under the administration’s .proposal. as

g :>



reer appointees. My final principle states 
a goal for the Senior Executive Service:

Ctoals fpr personnel m ani^eipent system  
and .the necessity to  assure career m embers 
pix>t^tion from  proh ibited  personnel prac
tices.

My second amendmeiit provides that a 
career appointee may not be involuntar
ily reassigned or removed from the Sen
ior Executive Service within 120 days 
after either an appointment of the head 
of his or her agency or of a Presidential 
appointment to whom the career ap
pointee reports, whichever is later in 
time.

My third and fourth amendments pre
clude arbitrary action by a Presidential 
appointee against a career appointee In 
the Senior Executive Service involving a 
change in either the career appointee's 
reassignment or reduction in pay.

My final amendm«it limits the right 
of the Director of the Office of Personnel 
Management or an executive depart- 
ment or agency to lnv(^ntarlly transfer 
a career appointee without his or her 

jionsent.
Mr. Chairman, I urge the adoption of 

my amendments.̂
The CHAIRMAN. The question is on 

the amendments offered by the gentle
man from Arizona (Mr. U dall)..

The amendments were agreed to.
Mr, VOLKMER. Mr. Chairman, I move 

to strike the last word.
(Mr. VOLKMER asked and was given 

permission to revise and extenid his 
remarks.)

PERSONAL EXPLANATION

Mr. VOLKMEai. Mr. Chairman, I was 
absent on roUcall vote No. 764. I missed 
the vote while participating in the Forum

wants to be. but as he is given to saying 
about liim self, he is always willing to 
a cc^ t a proposition from  the opposi-^ 
tion if it is a good one.

We Republicans have felt the need 
for this legislation for a long time, but 
when we had the Presidency during the 
Elsenhower, Nixon, Ford years, we never 
controlled the Congress nor were we in 
the position of putting the act together.

When we did win the White House it 
was most frustrating to know that In all 
the vastness of the Federal bureaucracy, 
we could only change at most some 2,700 
positions at the top.

That's just not enough for any ad
ministration to make any significant 
change In the direction and/or adminis
tration of any department of Govern
ment.

Let us face it Cabinet members, dep
uty secretaries, assistant secretaries and 
bureau chiefs have to spend so much 
of their time testifying before congres
sional committees, and in public ap
pearances, they have little time to ac
tually run their departments or agen
cies.

Without authority for a more broad 
sweeping change, we have the same 
bureaucrary running the show In every 
agency regardless of the mandate for 
change.

From a Republican partisan point of 
view, passage of this legislation may 
prove to work to our temporary disad
vantage, but in the long run it is a good 
move for the country. As I said any 
partisan disadvantage for us is only tem
porary for within 26 months the ad
vantage will be ours and the American 
people will then also applaud.

strengthened by the amendment o f the 
gentlewoman from Colorado vMrs. 
SCHROEDER), Federal «nployees are pro
tected from reprisal if they publicaJly 
disclose evidence of violation of law, 
rule, or regulation, mismanagement, 
waste of funds, abuse of authority, or a 
substantial and specific danger to public 
health or safety. I strongly support this 
protection.

My amendment complements this pro
tection by providing a mechanism 
through which those who discover 
wrongdoing can prompt a meaningful 
investigation ^nd correction of the situ
ation. Under its terms, an employee can 
disclose evidence of impropriety to the 
Special Counsel; the ability of the em
ployee to go to a responsible official out
side of his or her agency and separate 
from his or her chain of command is cru
cial to make this mechanism work. If 
the evidence warrants an investigation, 
the Special Counsel can order the agen
cy which the information concerns to in
vestigate Itself.

To assure that the agency investiga
tion is not biased, incomplete, or a 
whitewash, the report of the agency in
vestigation is sent to the Special Coim- 
sel and to the General Accounting Of
fice. The Special Counsers review of the 
agency investigation is limited to scru
tiny of the quality of the probe; the 
Special Counsel is not expected to con
duct his or her own substantive inquiry. 
Without the Special Counsel and GAO 
oversight of agency investigations, em
ployee allegations of illegality or wrong
doing could be ignored or covered up 
by an agency intent on continuing its 
improper conduct.
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Hence, my amendment adds an in

ternal, in-house dissent channel to al
low Federal employees who discover 
wrongdoing to seek correction without 
having to go public. Although nothing 
prevents an employee from giving the 
information to a newspaper, my amend
ment encourages honest, dedicated em- 
I^oyees to seek internal resolution. I 
believe that if most agencies are given 
an opportunity to clean their own houses, 
without the glare of publicity, they will 
do a good job. It is this goal which my 
amendment seeks.

Mr. Chairman, Federal employees can 
serve as a first line of defense against 
official wrongdoing. Ernest Fitzgerald 
alerted us to a huge cost overrun in 
the C-5A transport plane program. Dr. 
J. Anthony Morris spoke out against the 
swine flu vaccine program, warning of 
serious health dangers—dangers which 
proved all too real. Robert Tucker, Rob
ert Sullivan, William Buckenhorst, and 
Arthur Palman all revealed widespread 
illegalities in the General Services Ad
ministration. Without these vigilant of
ficials, illegality would not be stopped 
and Federal dollars would continue be
ing wasted.

In passing H.R. 11280, the House is 
supporting a meaningful and workable 
mechanism to rid the Federal Govern
ment of waste, corruption and abuse.#

Mr. RUDD. Mr. Chairman, I wiU vote 
in favor of H.R. 11280, as amended in 
the Committee on the W hole.

In  balance. I  believe that this is a good. 
t>iU. Congress desperately needs to re-

of this bill. As I have said. In balance, the 
good far outweighs the bad, and that is 
why I am voting in fayor of the biU. I am 
voting “yes,’* despite my strong disap
proval of the legislation’s statutory pro
tection of unionization and collective 
bargaining for Federal employees.

Such protection does not belong in the 
statutes, and should not be Federal Gov
ernment policy. But this is a battle that 
will have to be fought next year.

Unionization and collective bargaining 
for Federal Government workers are im- 
necessary, and create an imdesirable ad
versary labor-management situation 
that has no place in Government, where 
service to the people is the first and only 
priority.

Federal workers are paid more, and re
ceive more benefits, than just about any 
other employees, in or out of Govern
ment. They have no reason for collective 
bargaining, other than to protect the 
continued employment jof less capable 
performers and to reap more benefits for 
themselves at the expense of the 
taxpayers.

Labor-management disputes resulting 
in lower quality or disrupted service to 
the people are inevitable when Govern
ment employee unionization and collec
tive bargaining are allowed. Government 
service is imique, for which there is no 
alternative supply. Some of these serv
ices are so critical that their dismption 
threatens the public well-being and 
causes extreme hardship to our people 
and the economy.

Labor unions want imionization and

proposal include: First, wheth^ the bill 
achieves its purpose of improving man
agement and second, whether the pro
posal endangers the basic principle of 
neutrality and professionalism in Gov
ernment service. The second issue over
shadows, the first .because without con
fidence of the employees and the public 
in the impartiality of Government ad
ministration, the best management sys
tem in the world will not be good enough.

The bill, as amended by the Post Office 
and Civil Service Committee, does con
tain features which help to uphold the 
integrity of the civil service and protect 
employee rights. The bill will establish 
in law for the first time the principles on 
which the merit system should be 
operated and the p^rsonnel practices 
which are prohibited, including political 
coercion and discriminatory, unfair, and 
arbitrary actions in hiring and promo
tion.

The - bill also will give whistle
blowers—those who expose mismanage
ment and inefficiency and who disclose 
violations of Federal law by other em
ployees—more protection against retalia
tion. The committee has improved the 
provisions dealing with employee rights 
to appeal adverse or disciplinary actions. 
However, the bill could still be stronger 
in protecting against the Injection of 
political considerations into the civil 
service.

The section o f the committee bill with 
the greatest potential for politicizing the 
civil service was the revision o f the Hatch 
Act to permit partisan political activity

00



foral tibie buz«RUGziaUc Ixsĵ fBdeaiGy and 
alijuses tJmt are raznpant in tlieclvil semr- 
ice fiystem. We neisd to cut. tlmmgb tbie 
Inaction and delays that make it virtu
ally in )̂06stt)le to ^et xLd oi incompetent 
Tvwkers, to rewajrd work, and to
eospedife personnel actloiis.

This bill is certainly not the answer 
to every problem with the Federal cirll 
service. But it  aocompllshes & grecot deal 
of good. Creartion̂  of a peraonnei man
agement office and Merit Protection 
Board, a senicxr esecutive service, an inr 

. centiye system for pay incraasesr based 
on performance rather than mere tenure, 
and a srpeedier disdpUnaiy system are 

.all urgently needed, reforms.
The House has taken otlier action on 

tliis bill whi<  ̂I support, and which have 
led to my **yes” vote for this legislation. 
Th« propeeed repeal of Hatdi Act pro
hibitions against political activities of 
Federal employees has been removed 
from the bill, and properly so. Proposed 
changes in the veterans preference law 
have been dropped, and current veterans 
pr^erenoe provisions will remain intact.

My amendment adding a Ann anti
strike p iw ^ on  that will deny any pro
tection or benefits under this bill for any 
strilsing Federal woiicer has been 
adopted. A similar provision governing 
labor unions exists in this and the Seai- 
ate version of the bill.

Furthermore, the bill now includes an 
important provision requiring a cut of 
112,000 employees, from the over-bloated 
Federal workforce, so that total Federal 
Governmettt civilian employment returns 
to the January, 1977, level.

Mr. Speaker, these are the good aspects

coll0ctlv’c baf gain ing 'tor Fed^al ployees .̂becaiise t̂hJs increaiwM their own 
power and serves as a convejmi^t vehicle 
for their own domination of Qovemment 
and the legislative process.

This is dangerous to our democratic 
processes and instil^ns, and to our,free 
society itself.  ̂ .

1 am sorry that thJb bill gives statutory 
protection to Federal employee unions 
and collective bargaining. 1 am voting for 
the bill in spite of this provision, because 
of the need for Itie many good features 
of this legislation.

But I Intend to work-hard to reverse 
this policy in the future..
• Mr. FESHER. Mr. Chairman, civil 
service legislation Is grounded in the be
lief that the public should be served by a 
professionally and impartially operated

• Government. Except ^̂ gĉ the top leader
ship which should be^chosen freely by 
the I^esident and «il51}ect to change at 
every election, the Government workers 
should be chosen fw  their ability alone 
and should serve as long as they perform 
well.

The-Carter administration has pro
posed the first major overhaul of basic 
civil service legislation in nearly 100 
years. The legislation attempts to recog
nize and encourage competent employees 
and to improve the system for assisting 
employees whose performance should be 
better and for removing employees who 
do not respond to help. In making these 
changes the administration hopes to en
hance the ability of Government man
agers to manage.

The issues to be decided by C<Higre6s 
in debating and refining the original

by T^ederal employees. Fortunately, t ^  
section now been deleted from the bin. I have opposed such revisions of the 
Hatch Act because I believe that it would 
expose employees to the possibility of un
due, frequently subtle, political pressures. 
The danger would he increased when 
combined with the increased flexibility 
that me bill gives to supervisors—in hir
ing, assigning, disciplining, and so on. 
The Hateh Act revision would have made 
the civil service reform bin unworkable 
and I am pleased that it is no longer in 
the bill.

During consideratton of the bill, I of
fered several amendments with the ob
jective of profviding a careful review of 
new programs, such as merit pay, and 
of the actions of p<^tical appointees, and 
also of keeping politics out of the career 
civil service. The merit pay system pro
posal in the biU will substitute merit pay 
increases and <^h awards for superior 
performance to managers in grades GS 
13-15 for the current automatic step in
creases. These managers will continue to 
receive annual comparability increases. 
This system would be an important 
change with the laudable purpose of pro
viding an incentive for improved man
agement. It is, however, untried and 
fraught with the possibility for favori
tism and political abuse. To check on the 
feasibility of merit pay, I offered an 
amendment to test the concept for a 2- 
year period in three agencies. After eval
uating reports by the Office of Personnel 
Management, Congress could either 
allow the merit pay system to go into 
effect govemmentwide or could veto it 
through a concurrent resolution. Unfor

c o
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tunately, amendment was not -ac
cepted by the House.

Another amendment which I offered, 
and wWch was accepted, dealt with rules 
and regulations put forward by the Office 
of Personnel Management. Under my 
amendment, the Merit Systems Protec
tion Board will have the authority to re
view rules and regulations after they 
have been Issued by the OPM. The MSPB 
itself, the special counsel, or an interest
ed party can request the review. A find
ing of violation of merit principles or of 
prohibited personnel practices would be 
the grounds for invalidating a rule or 
regulation. This type of review would not 
interfere with the prerogatives of the 
OPM, but would make sure that it did not 
overstep legal boimds.

This legislation breaks new ground in 
personnel management. I believe that an 
objective review of thlese innovations 
should be conducted on a regular basis. 
The General Accounting Office should be 
required to monitpr these new functions  ̂
and report annually to Congress on 
their performance. I offered an amend
ment, which passed, to require this re
view. The specific requirement is nec
essary so that reviews are not delayed 
xaxtn a iMToblem develops, but can in fact 
imcpver problems before they get"out of" 

:haxid.
A n  a d d it io n a l a m e n d ih e n t  o f  m in e , n ow  

In c lu d e d  in  t h e  b ill , m a k es  .c lear t h a t  a  
n o n p a rt is a n  boctrd  co m p o s e d  o f  c a re e r  
c iv i l  s e rv a n ts  a n d  ou ts id e  e x p e r ts  w ill  b e  
re v ie w in g  t h e  q u a lifica t io n s  o f  ca n d id a te s  
f o r  t h e  S B S  and* c e r t i fy in g  t lie m  a s q u a l-

controversial features as the right to 
strike or bargain for pay and benefits, 
both of which I oppose. It do^ contain 
s^eguards such as secret ballot elec
tions for union representation.

The veterans’ preference in appoint
ment and retention in Federal employ
ment is left essentia&y as it is in exist
ing law. The committee had proposed 
altering yetertos* preference to limit its 
use for hiring to the first 15 years after 
discharge from the Armed Forces and 
for retention to the first 8 years of civil
ian service. In effect the House voted 
against this approach when it rejected 
an amendment to stre îgthen the pre
ference for Vietnam veterans only. Then 
the House went on to vote for retaining 
the present preference provisions.

^ The House added a provision placing a 
ceiling on Federal civilian employment 
which is over 112,000 below the current 
number of employees. The ceiling would 
have to be met by 1 year after the bill 
becomes law. I opposed this amendment 
and will be working to see that it is drop
ped in the House-Senate conference 
which will be resolving differences be
tween ttie two bills. This limit on Fed
eral employees was chosen afbiti^rily 
and is a simplistic approach to the con
cern about “big” Government. Rather 
than leading to more efficiency, this limit 
could lead to less efficient Government by 
taking workers away from much needed 
tasks to satisfy an artificial ceiling. I 
hoTO and have been led to expect that 
this provision will be deleted from the 
final bill. -

■ W b ile  th is  is  nothin  a ll re sp e cts  t b e  b ill

The Clc^k read as follower
A m endm ents: Ps^e 190, lin e  8, strike o:ut 

“ Section  2108”  and insert in  lieu  thereof 
“ Effective beginn ing O ctober 1, 1980, section  
2108” ,

Page 192, strike o u t  line 3 and  all that 
fo llow s dow n through  page 195, line 9.

Page 195, a fter line 9, inserting the follow r 
ing  section h ea d in g :

“ A ppoin tm ents” .
Page 195,'lin e  10, strike o u t  “ ( g ) ”  and in 

sert “ Sec. 304.”  in  lieu  thereof.
Page 196, strike o u t  line 11 and  all that 

fo llow s dow n through  line 5 on  page 199.
Page 199, line 7, strike ou t  “ 306”  and insert 

in  lieu  thereof “ 305” .
Page 200, line 10, strike ou t  “ 307”  and in 

sert in  lieu  thereof “ 306” .
. Page 200, line 13, strike o u t  “ 308”  and 

insert in  lieu  thereof “ 307” .
Page 200, line 23, strike ou t “ 309”  and in 

sert in  lieu  thereof “ 308” .
Page 201, line 19, strike ou t  “ 310”  and 

insert “ 309”  in  lieu .thereof.
Page 203, line 3, strike o u t  “ 311”  and 

insert “ 310”  in  lieu  thereof.
Page 206, line 5, strike o u t  “ 312”  and in 

sert “ 311”  in  lieu  thereof. ^
Page 209, strike ou t  line 13 and all that 

follow s d ow n through  line 20.
C onform  the table o f  con ten ts accordingly.
Mr. EMERY (during the reading). Mr. 

Speaker, I ask unanimous consent that 
further reading of the amendments be 
dispensed with, and that they be printed 
in the R e c o r d .

The SPEAKER. Is there objection to 
the request of the gentleman from Maine?

T h e r e  w as n o  o b je c t io n .
T h e  S P R A K E R . T h e  q u e s tio n  is o n  

t h e  a m e n d m e n ts .

to
O



ifled. I think It Is crucia l that these top 
level managers be chosen objectively and 
without regard to partisan considei^- 
tions. Without iny amendment this crit
ical function of certifying persons to 
serve in the SES could be done by boards 
with no members drawn from the ranks 
of career civil servfmts, or t̂ dth outside 
experts chosen primarily for their parti
san connections.

In addition to my amendi^nt, the bill 
contains other protections against undue 
political inflilfenee in the SES. Only 10 
percent of the positions in the SES will 
be filled by political appointees. No" 
agency may have more'than 25 percent of 
its SES ^positions filled by political 
ai^intees(. In addition at least 70 per
cent of the SES employees must have at 
least 5r years experience in the F^eral 
Goveinment. I believe that taken to
gether the SES provisions will , allow *  
more challenging career to the u^>^ 
level executives and offer the priamaise of 
better, more fiexible management to the 
public. . ^

Another major feature of the^xiivil 
service reform bill is the labbr-manage- 
ment relaMima section. A laljor relations 
iwgram already exists in the Federal 
Government, operating under a Presi
dential Executive order. As passed by the 
House by a unanimous vote, the new 
labor program edifies the existing pro
gram and addŝ  a few new features. 
Tlirough some carciuUy developed com
promise^ the Members who wanted to 
expand. the,Tole of employee unions and 
those who opposed tiiis were able, to re
solve their diflterences. The bill that the 
House approved does not contain such

J. would have written to. improve the civil 
service system, it is on balance a bill that 
I can support. After the new system goes 
into effect I hoiie that the Congress will 
keep a close* watch on it. and make the 
necessary additional improvements.#

The CHAIRMAN. Are there any other 
amendments to the bill?

If not, the question is on the Commit
tee amendment in the nature of a substi
tute, as amended.

The Committee amendment in the na
ture of a substitute, as amended, was 

, agreed to. « ,
Tlie CHAIRMAN. Under the rule, the 

Committee rises.
Accordingly the Committee ra§e; and 

the Speaker having resumed the chair,
. Mr. D a n ie ls o n , Chairman of the Com
mittee of the Whole House on the State 
of the Union, reported that that Com
mittee having had \mder consideration 
the bill (H.R. 11280) to reform the civil 
service laws, pursuant to House R^olu- 
tion 1307, he reported the bill back to the 
Hotise with an amendment adopted by 
the committee of the Whole.
- The SPEAKER. Under_the nile, the 
I»revious question is ordered.

Is a separate vote demiinded on any 
amendment to the Committw-amend
ment in the nature of a substitute adopt
ed by the Cbmmittee of the Whole?

Mr. EMERY. Mr. Speaker, I demand a 
separate vote on the so-caJled Hanley 
amendments.

The SPEAKER. Is a separate vote de- 
mtoded on any other amendment?

If not, the Clerk will report the amend
ments on which a sepaxvtXe irote has heett 
demanded. '

T h e  q u e s tio n  w as t a k e n ; a n d  th e  
S p ea k er  a n n o u n c e d  t h a t  the._ a y es  a p -  • 
p e a r e d  t o  h a v e  it.

Mr. EMERY. Mr. Speaker, I object to 
the vote on the ground that a quorum 
is not present and make the point of 
order that a quorum is not present.

The SPEAKER. Evidentiy a quorum 
is not present.

The Sergeant at Arms will notify ab- 
^nt Members.

The vote was taken by electronic de
vice, and there were—yeas 327, nays 70, 
not voting 35, as follows:

[RoU No. 766] 
Y E A i^ 3 2 7

Abdnor Brademajs C o m ^
Addabbo Breckinridge Cornwell
Akaka Brinkley Cotter
Alexan<ler Brodhead Coughlin
Ambro Brooks Crane
Anderson, Brown, Calif. Cunningham

Calif. ^Brown, Mich. D*Amours
Andrews, N.C. Btewn, Ohio Daniel, Dan
Andrews, Broyhill Daniel, R. W.

N. Dak. Buclicutian Danielson
Annunzio Burgener Davis
Applegate Burke, Biaas. de la-Garza
Archer Burleson, Tex. Delaney
Asbbrook Burlifion, Mo. Dent
AuOoin Burton, John Derrick
Badham Butler Derwinski
Bafalis . Byron Devine
Baldus -Carney Dickinson
Barnard Carter Dicks
Baucus Cavanaugh Diggs
Bauman Cederberg Dingell
Beard, B.I. Chappell -D odd
Benjamin Clausen, D om an
Bennett Don H. Duncan, Oreg.
Bevill Cleveland Duncan, Tenn.
Biaggi Cohen jEaa-ly
Blancbard Cc^eman Bckhardt
Boggs Collins, BL Edwards, Ala.

' Boland XJoUins, Tex; Edwards, Ok a.
Bonker Oonable Eilberg
BO wen Conte Emery

to
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EoTglish Lent Rodlno
Ertel tievitas Roe
Evans, Del. LivingBton Rogers
Evans, Oa. Lloyd, Calif. Rooney
Evans. Ind. Lloyd, Teim. Rbse
Findley . Long, La. Rosenthal
Fish X ong,M d. Rostenkowski
Fisher' Lott Rousselot
Fithian . Lujan Roybal
Flippo Luken Rudd
Flood
Florio

Lundine.
McClory

Ruilntis
Ruppe

Flynt M cC loskey RUflSO
Foley McCormack Ryan
Ford, Mich. 
Ford. Tenn.

McDade Santinl
McDonald > Satterfield

Forsythe McEwen Sawyer
Fountain McFall Schulze
Fowler McKay Sebelius ^
Frey Madigan Sharp
Fuqua Mahon Shipley
Gammage Mann Shuster
Gayd^s Marks Sikes
Gephardt Marletiee' Sisk
Giaimo Marriott. Skelton
Gilman Martin Skubltz
Gim i Mathis Slack
Gllckman Mattox Smith, Nebr.
Goldwater . ' Meyner Snyder ^
Gonzalez M ichti S o l t o
Goodling Milford -SpeHman
Gore MiU6r, Ohio Spence
Gradison Minish S tG e m a ln  ,
Grasrtey Mitchell, N.Y. Staggers .
Gudger Moakley Stangeland
Guyer MoUohan Stanton
Hagedom Montgomery 

Moore ^
Steed
Steiger

Hamilton Moorhead, Stockman
Hammer- Calif. Stratton

Schmidt, Moorhead, Pa. ^ym m s
HaiUey Moss T ay lor .
Hannaford Mottl ThompiK>n
Hansen ^ M urphy, lU. Thone C
Harris Murphy, N.Y. ‘ThOTnton
Harsha Murphy. Pa. Traxl«r
Heckler Murtha Trlble

Wazman W balen Yat«s
WeJfls

NOT V O TIN G --36 
Fraser Richm ond -
Frenzel -^Risenhoover 
OlbbODS Sarasln
Huckaby Stump 
Johnson, Golo. Teague

Ammerman 
Armstrong 
Beard, Tenn.
Breaux 
Broomfitid
Burke, Calif. Kasten Treen
Burke. Fla. Krueger Tsongas .
Caputo Lehman Vander Jagt
caawson, Del McKinney Wiggins 
Ck)chran Metcalfe Young, Alaska
Fary Miller, Calif. Yoimg, Tex.
.Flowers Qule

The Clerk announced the following 
pairs:

On this vote: ^
Mr. Fftry for, w ith  Mr. R ichm ond against. 
Mr. A m m w m an for, w ith  Mr; M iller o f  

California against.
Mr; Teague foir, w ith Mts, Burke o f  Cali

forn ia  agalXLdt.N
Until further notice: -
Mr* R lsenhooyer-w lth  Afr. iBeard o f  T en -

The yeas and nays were ordered.
The vote was tsken by electroi^c de

vice, and there were—yeas 385, nays 10, 
not voting 37, as Allows:

[R oll No. 767]
YEAS— 385

Hefner
Heftel
Hislitower
BlUto

Myers. Gtery 
Myers, John

Twdcer
TTdaU

Myers. Michael Tnimim 
Natd^er Vc^I>eerllxi

Mr. Huck&by w ith Mr. Frenzel.
Mr. Krueger wtth Mr. Sarasin.
Mr. M e t c ^ e  w ith  Mr. W iggins.
Mr. Tsongas w ith Mr. Y oung o f  Alaskct.
Mr. G ibbons w ith  Mr. M cK inney.

/^M r. Flowers w ith  Mr. Kasten.
'  -^Mr. Breaux vntŶ  Mr. Burke o f  Florida. 

Mr. Lehm aji w ith  Mr. DeJ. Clawson.
Mr. Stum p w ith  Mr. Bro<mi£leld.
Mr. Fraser w ith  Mr. Caputo.
Mr. Treen with, Q ule. ^
Mr. Vander Jag^ w ith Mr. Cochran o f  

M ississippi.
Mis. MIKUIiSKI (Ad Mr. EDWARD& 

o f California changed t h ^  vote from 
**yea” to

Mr. lAFAIiCE: cban^ed his vote frc»n

Abdnor 
Addabbo 
Akaka , 
Alexander 
Ambro 
Anderson, 

Calif. 
Anderson, Hi. 
Andrews, N.C. 
Andrews,

N. Dak. 
Annunzio 
Applegate 
Archer 
Ashley 
Aspln ■, 
AuCoin 
Badham 
Bafalis 
Baldus 
Barnard 
Baticus 
paumanN 
Beard, R.I. 
Bedell 
Beiienson, 
Benjam in 
Bennett 
Bevlll 
Blaggl '  
Bingham 
Blanchard 
Blouin 
Boggs 
Boland 
BoUing 

onior
Bowen
Brademas
]S^eckinrldse
B r ia ^ e y

Dicks
Diggs
Dingell
Dodd
Doman^
Downey
Drinan
Duncan, Oreg. 
Duncan, Tenn. 
Early 
^ckhardt 
Edgar t
Edwards, Ala. 
Edwards, Caltf. 
Edwards, Okla.. 
Eilberg 
Emery 
English 
E rlenbom  - 
Ertel
Evans, Colo. . 
Evans, Del. 
Evans, Ga. 
Evans, Ind. 
Fascell 
Fenwick 
Findley 
Pish 
Fisher . 
Fithian 
Flippo 
Flood •
Florio
Flynt
Foley
Ford. Mich. .
.Ford, Tenn. -
-F ors^h ©  ; “ ̂
Fountain
Fowler
Frey
Fuqua

Kastenmeier

Kelly 
Kemp 
Keys 
Kildee 
Kindness 
Kostmayer 
Krebs 
LaFalce 
Lagomandna 
Latta 
Le Fante 
L ^ h  

. Lederer 
Leggett '  
Lent 
Levitas 
Livingston 
Lloyd, Calif. 
Lloyd, Tenn. 
Long, La. 
Lott 
Lujan 
Luken 
Lundine 
McClory 
McCormack 
McDade 
McDonald' 
'McEwen 
McFall 
McHugh 
McKay 
Madigan ‘ 
M a ^ ir e ^  . . 
Mahon : 
Mann 
Markey 
Maries •
Marlenee > Marriott *i

toto



_ m m ?

H o n a x id
Hollenbeck .
Holt
Horton
Howard^
H u b b a r d

Ichord 
Ireland 
JeffordB 
Jenkins 
Jenrette 
Johnspn, Calif. 
Jones, N.C. 
Jones, GklA. 
^f^nes, Tenn. 
Kazen 
KeUy 
Kemp 
KUdee 
Kindness 
Kostmayer 
% e b s  
LaFa^ce 
LagomarslnO 
Latta 
LeFante 
Lederer

N e d z l
Nicbols
Nix
Nowak
0*Brlei&
Oberstar
Obey
Pahetta
Patten
Patterson
Pease
Pepper
Petklns
Pettis
Pickle
Pressler
Preyer
Price
Pursell
Quayle
QuUlen
Rahall
HaUsback
Regula
Rhodes
B ln ^ d o
Roberts
Robinson

Vanik
Vento^
Volkmer
W ^ g o n n e r

Walsh
Wampler
Watkins
Weaver
W hite
Whitehurst
W hitley
W hitten
Wilson, Bob
Wilson, O. H.
Wilson, Tex*
W inn
W lrth
Wolff
Wright
Wydler
WyUe
Yatron
Young, H a.
Young, Mo. ’
Zablocki
Zeferettl

NAYS— 70
Anderson, HI. Evans, Colo. Mineta
Ashley Fascell Mitchell. Md.
Aspin Fenwick Moffett
Bedell Garcia Nolan
Bellenson Qreen Oakar
Bingham Harkin Ottlnger
Blouin Harrington Pattison
Bolling Hawkins Pike
Bonior Holtzman Poage
Burton, Phillip Jacobs Pritchard
Carr Jordan RangeL
Chisholm Kastenmeier Reuss
Clay Keys RonciOio
Conyers Leach Scheuer
Corcoran .Lejggett

McHugh
Schroeder

Corman Selberllng
Dellums Maguire Simon
Downey Markey Smith, Iowa
Drlnan Mazzoll Stark
Edgar. Meeds Steers
Edwards. Calif. Mikulnki Stokes
Erlenborn Mikva StuddB

“nay” to “yea.”
So t3ie amendments were agreed to.
The result, of the vote .was announced- 

as above recorded.
The SPEAKER. The questi<m is on the 

committee amendment in the nature of 
a substitute, as amended.

The co^unittee amendment in the na
ture of a substitute, as amended, was 
agreed to.

The SPEAKER. The question is on the 
engrossment and third reading of the 
b iU ,

The bill was ordered to be en gross 
and read a third time, and was read the 
third time. '

M O T IO N  TO RECOM M IT OFFEftED B Y  
BIB. ASH BBOOK

Mr. ASHBROOK. Mr. Speaker, I offer 
a motion to recommit.

Th§ SPEAKER. Is the gentleman op
posed to the bill?

Mr. ASHBROOK. I am, Mr. Speaker.
The SPEAKER. The Cleik will report 

the motion to jfecommit.
The Clerk read as follows:
Mr. Ashbbook m oves to  recom m it the bill, 

H.R. 11280, to  the Ck>mmlttee on  Post OfBce 
and d v l l  Service.

The SPEAKER. Without objection, the 
previous question is ordered on the mo
tion to recommit. "

There was' no objection.
The SPEAKER. The question is on the 

motion ,to recommit.
The motion to recommit was rej^ted.
The SPEAKER. The question is on the 

passage of the bill.
Mr. TJDAL̂  Mr. Speaker, on that I 

demand the yeas and nays.

Brodbead. Oammage MartinBrook» Oarcia MathlflBrown; Calif. Oaydos Mattox
-Brown, >lich. Gephardt Masszoll
Brown, Ohio Giaimo Meeds
BroyhUl jQllman Meyner
Buchanan Ginn Mechel ^Burgener a 
B urke, Mass.

Gllckman
Goldwater

• Mlkulskl 
Mlkva

Burleson, Tex. 
^Burlison, MOr

Gonzalez MUford
Goodllng Miller, Ohio

Burton, John Gore Mlnetft
Burton, Phillip Oradison Monish
Butler GrasiBley M itchell. N.Y.
Byron Green . Moakley
Camey Gudger M offett
Carr Guyer Mollohan
Carter Hagedom M ontgomery
Cavanaugh Hall Moore
Cederberg Hamilton Moorhead,
Chappell Hammer- - Calif.
Chisholm schm idt Moorhead. Pa.
Clausen, Hanley M ottl

D onH . Hannaford "Murphy, HI.
Clay Hansen Miirphy, N.Y.
Cleveland Harkin Murphy, Pa.
Cohen Harrington Murtha '
Coleman Har>5ha Myers, John
CoUins, ni. • Hawkins ' Myers. Michael
Collins, Tex. Heckler . Natcher
Conabie Hefner Neal
Conte Heftel Nedzi
Conyers Hightower Nichols
Corcoran HUlis Nix
Corman HoUand Nolan
Cornell Hollenbeck Nowak
Cornwell Holtzman.. O 'Brien
Cotter Horton Oakar
Coughlin Howard Oberstar
Crane Hubbard Obey
Cimningham Hughes Ottlnger
D ’AmoMrs Hyde Paneitta
rtoniel, Dan Ichord Patten
Dianiel, R. W. Ireland Patterson
Danielson Jacobs Pattisbn
de la Garza Jeffords Pease
Delaney Jenkins Pepper
Dtilum s Jenrette Perkins
Dent Johnson, Calif. Pettis
Derrick Jones, N.C. Pickle
Derwinski Jones, Okla. Pike
Devine^ . Jones, Tenn. Poage
Dickinson . ^ Jordan Pressler

to
00
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Preyer 
Price 
P r i t c l ) ^  
PurseU 
Quayle 
QulUen 
Rahall 
BaUsback 
Rangel 
Regula 
Reuss 
Rhodes 
Rinaldo 
Roberts 
Robinson 
Rodino 

: Roe 
Rogers 
Roncalio 
Rooney

enthal 
Rostenkowski . 
Rousselot 
Roybal 
Rudd 
Runnels 
Ruppe 
Russo 
Ryan 
S a n ^ i  
Satterfl^d 
SawyCT 
Scheuer ' ~ 
Schroeder

Schulze 
Seb^ius 
Seiberling 
Sharp 
Shipley 
Shuster 
Sikes 
Simon 
Sisk 
Skelton 
Skubitz 
Slack  ̂
Smith, Iowa 
Smith. Nebr. 
Snyder 
Solarz 
Spence 
St Germain 
Staggers 
Stangeland 
Stanton 
Stark 
S1;eed

Stockman
Stokes
iStratton
Studds
Symms
Taylor
Thompson
Thone
Thornton
Traxler
Trible

Tucker 
Udall 
TJUman 
Van Deerlin , 
Vanik 
Vento 
Volkmer 
Waggonner 
Walgren 
W ^ k e r  
Walsh 
Wampler ' 
Watkins 
Waxman 

. Weavfer 
Weiss 
Whalen 
W hite 
W hitehurst 
W hitl«y 
Whttten 
Wilson, Bob 
Wilson, Tex. 
W inn 
W irth 

'W o lff 
W right 
Wydler 
Wylie 
Yates 
Yatron 
Young, Fla. 
Young, Mo. 
Zablocki 
Zeferetti

Ashbrook
Davis
Harris
Holt

Ammerman 
Armstrong . 
Beard. Tenn. 
Breaux 
Broomfield 
Burke. Calif. 
Burke. Fla. Cao-ato

NAYS— 10
Mitchell. Md. Steers
Moss Wilson, C. H. 
Myers, Gary 
Spellman

NOT VOTING— 37
Frenzel Richmond
Gibbons Risenhoover
Huckaby • .. Sa^asin
Johnson, Colo. Stump
Kasten TeagueKrueger  ̂ - Treen
lielunan Tisongas
liOZLg. Md. Vand^ Jaet

Against the same amendment during tiie 
Committee of the Whole’s consideration 
of it, I am strongly in favor of modify
ing the existing law on veterans prefer
ence. I helieve that the vet^ans prefer- 
ence should be used to help veterans re
adjust to civilian life and to compensate 
disabled veterans for the sacrifices they 
made.

The current veterans preference, how
ever, serves as a real deterrent to the 
recruitment of qualified women to the* 
civil service. The bill reported by the 
conm^ttee would have eliminated the 
negative aspects of ttie current veterans 
preference While maintaining the legiti- 

and he'cessary benefits for veter
ans who are in needx>f readjustment aid 
or who are d^abled. I, therefore, would 
have preferred that ̂ the committee pro
vision on this issue* remain intact and 
unch^ged. As a result, I should have 
been recorded “no” on the Hanley 
amendment.#

J ^ - 

AUTHOMZING THE CLERK TO MAKE 
CORRECTIONS IN ENGROSSMENT 
OF HJl. 11280
Mr. UDALL. Mr. Speaker, I ask unani

mous con ̂ nt that the Clerk, in the en
grossment of the bill H.R. 11280, be au
thorized and directed to make such 
changes in section numbers, cross refer
ences, and other technical and conform
ing corrections as may be required.

T h e  S P E A K E R . I s  th e r e  o b je c t io n  t o  
t h e  requei^t o f  t h e  g e n t le m a n  fr o m  A r l -  

^ z<m a ?

The motion, was agreed to.
The Senate bill was ordered to be read 

a third time, and was read the third time 
and passed;
' The title was amended so as to read:
“A bill to reform the civil service laws, 

and for otherpurjposes.”
A motion to reconsider was laid on the table. .

A P P O IN T M E N T  O F CONFEREES '•

Mr. TJDALL. Mr. Speaker, I ask unan
imous consent that the House insist on 
its amendment to the Senate bill (S. 240> 
to reform- the .civil service laws, and 
for other purposes, and request a con
ference with the Senate theroa.

The SPEAKER. Is there objection to 
the request of the gentleman from 
Arizona?

Mr. LEACH. Mr. Speaker̂  reserving 
the r^ht to object, one of the amend
ments that overwhelmingly passed the 
House involved a cap on Federal em- 
plosnnent.' X consider this extremely im
portant because it represents the only ' 
reflection in this bill of an attempt to 
deal with the size and scope of Govern
ment. Unfortunately there is no pro
vision relating to this issue in the Senate 
bill nor any great sympathy for this 
amendment on behalf of the adminis
tration.

Accordingly, I have a motion-to in
struct the conferees on this issue; but 
would prefer not to go forth with this 
•motion if the gentlemtii from Arizona 
can assure me tliat he will do liis best 
to  insist- that the House position on issue is uî iheld in  conferencf^

to



......

CUmon. Del Mcdoskey Wlg^B* -
CoclirAxi McKinney Yoxitog, Alaska
Pary Metcalfe Voting, Tex.
Flowers Miller, Calif.
Fraser Qule

The ClOTk announced the foUowing 
p a t o ;

M]^ Anunerman w ith  -Mr. Bichm oncl.
Mr. Iiebm an w ll^  Mr. M etcalfe.
Mr. Krueger wltH Mr. Beard o f T en n ess^ .
Mrs. Burke o f  California w jth  Mr.* 

Caputo.
Mr. Breaux w ith  Mr. V ander^agt.
Mr. T toy  w ith  Mr. Broom field.
Mr. Flowers w ith  Mr. Sarasln.
Mr. Teague w ith  Bfr. Del Clawson.
Mr. R isenhoover w ith  Mr. Treen.
Mr. H uckaby w ith  Mr. Burke o f  Florida.
Mr. Tsongas ?rlth Mr. Y ou n g  o f  Alaska.
Mr. G ibbons with.M r. W iggins. -
Mr. L ong o f  M teyland-w ith  Mr. Kasten.
Mr. Fraser w ith  Mr. M cCloskey.
"Mr. S tum p w ith Mr. C ochran o f  Missis

sippi.
M r. Frenzel w ith  M r. M cKinney.
Mr. MUler o f  California w ith  Mr. Qule.

So the bUl was passed.
The result of the vote was announced 

as above recorded.
The title was amended so as to read: 

“4  bill to reform the civil service laws, 
and for other purpose.”

A motion to reconsider was laid' on 
the table.

O E N E R A L  L E A V E
Mr.̂ UiDALL. Mr. Speaker, I ask unani

mous consent that all Members may have
5 legislative days in which to revise and 

■ extend their remarks, and to Include ex
traneous matter, on the bill just passed, 
H.R. 11280.

The SPEAKER. Is there objection to 
the request of the gentleman from Ari
zona?

There was no objection.

PERSONAL EXPLANATION
•^Mr. SOLARZ. Speaker, during 
the separate vote in the full House on 
the Hanley veterans preference amend
ment, I n&stakenly voted that 
amendment.~As was indicated by my vote

CIVIL SERVICE REFORM ACT 
OF 1978

Mr. XJDALL: Mr. Speaker, I ask unani
mous consent to take from the Speaker’s 
table the Senate bill (S. 2640) to reform 
the civil seifvice laws, and ask for its im 
mediate consideration in the House.

The derk read the title of the Senate 
biU.

The SPEAKER. Is there objection to 
the request of the gentleman from Ari
zona? .

There was no obj ection.
M O T IO N  OFFERED B Y  BIB. XJDALL

Mr. UDALL. Mr. Speaker, J  offer a 
motion.

The Clerk read as follows: .
M r’. TTdjuu.  m oves to  strikfe all after the en 

acting clause o f  S. 2640 and Insert In lieu  
thereof the provisions o f  H.R. 11280 as passed, 
as foilx>ws:

M r . TJDALLu M r . S p ^ e r ,  w i l l  t h e  g e n 
t le m a n  y ie ld ?  '

.Mr. LEACH. I yield to the gentjcman 
from Arizona* '

Mr. UDALL. I thank the gentleman 
for yielding. I wiU be lu4 >P7  to give the 
gentleman thos^ assurances. I said in the 
debate that I believe we oug^t to have a 
cap on Federal employment. My object* 
tion to the gentleman's amendment was 
that we had not had adequate study, 
that the administration had not had an 
opportunity to tell us what an^ppro- 
priate nmnber might be! So speaking for 
myself I will go to the conference with-" 
put any Intention of simply capitulating 

'to  the Senate' but with the purpose of 
seeing if we< cannot find some modifica* 
tion of the gentleman’s language that 
would carry out the puipose that he was 
striving to achieve in offering his 
amendment.

Mr. LEACH. With those assurance, 
and with deep>re^)ect for the leadership 
of the gentleman from Arizona, I ^ th - 
draw my Reservation of objection.

The SPEAKER. Is there obj^tion to 
thB request of the gentleman from Ari
zona? The Chair hears none, and ap* 
points the following conferees; Messrs  ̂
N ix , XJDALir,. H a n le y ,  F o r d  of Michigan, 
and C l a t ,  Mrs. S c h r o e d e r ,  Mrs. S p e l l 
m an, and Messrs. D erv w ocsk i, R o u s s f l o t /  
and T a y lo r . .  •

l o
Cji
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CONFERENCE REPORT ON S. 2640,
CIVIL SERVICE REFORM ACT OF
1978
Mr. UDALli. Mr. Speaker, I call up the 

conference report on the Senate bill 
(S. 2640) to reform the civil service laws.

The Cleric read the title of the Senate 
bill.

(For conference report and statement, 
see proceedings of the House of October 5, 
1978.)

to
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(Mr. UDAUj esked and was given 

permission to revise and extend bis 
remarks.)

The SPEAKER pro tempore. The gen
tleman from Arizona (Mr. U d a l l )  will be 
recognized for 30 minutes, and the gen
tleman from Illinois (Mr. D e r w in s k i)  
will be recognized for 30 minutes.

The Chair recognizes ttie gentleman 
from Arizona (Mr. U d a l l )  .

GENERAL LEAVE

Mr. UDALL. Mr. Speaker, I ask unani
mous consent that all Members may have
5 legislative days in which to revise and 
extend their remarks on the. subject of 
the conference report on the Senate bill 
S. 2640, Civil Service Reform Act of 1978.

The SPEAKER pro tempore. Is there 
objection to the request of the gentleman 
from Arizona?

There was no objection.
Mr. UDALL. Mr. Speaker, this biU 

passed the House several weeks ago by 
a large vote. We had five or six long 
sessions with the Senate. Basically we 
have brought back a bill that I think 
the Members of the House can approve. 
Most of the House provisions with regard 
to title VII, which was the most conten
tious matter before the conference, were 
resolved in favor of the position of the 
House.

The Senior Executive Service which 
was another key part o f the bill, was 
maintained, in large part, in accordance 
with the position of the House, although 
we did m odify the so-called Spellman 
amendment in order t o  meet c^jections 
by thie S e n a te  c o n fe re e s .

Creates a Senior Executive Service of 
outstanding Federal employees in grades 
16 and above to administer Federal pro
grams.̂

Codifies to a large degree, the Federal 
labor-management program previously 
operated \mder an Executive order;

Establishes a “whistleblower protec
tion” system for employees who disclose 
illegal or improper Government activi
ty;

Links quality of performance to the 
granting of pay raises to managers in 
the grades of 13 through 15; and

Strengthens personnel management 
by giving authority to the Office of Per
sonnel Management to direct personnel 
matters in the executive branch.

Many of the Members shared my con
cern that veterans* preference rights be 
protected in the reform package. S. 2640 
reflects the House position on veterans' 
preference and efforts to alter the defini
tion of a veteran for the purposes of Fed
eral employment preference were de
feated.

The conference report also contains 
two House amendments which received 
wide support on the House floor— 
Leach amendment placing a cap on Fed
eral employment and the Levitas amend
ment which made discourtesy and rude
ness grounds for an employee’s dismis
sal.

Mr. Speaker, I urge the adoption of 
the conference report to accompany S. 
2640, the Civil Service Reform Act of 
1978.

T h e  g e n t le m a n  fr o m  O h io  (M r . Aszz-

o f  app lican ts fo r  Federal emplo)^ment, ao 
that Cojogress m iglit h£kwe th e  o p p ortu n itr  
to  stjLidy an d  take action  o n  the qu estion  o f  
the disposal o f  these files. T h e am endm ent 
speaks in  term s o f  the files being disposed  
o f  in  accordance w ith  the provisions o f  E xec
utive Order 10450.

There are fou r files at issue h ere :
1. The Security Investigations Index cov 

ering all persons as to  w hom  security in vesti
gations have been con d u cted  by  any d epart
m ent or agency under Executive Order 104&0, 
and w hich  includes the central in d ex  estab
lished andv m aintained by th e  Com m ission 
under Executive Order 9835 o f  M arch 21. 
1947. The reten tion  schedule established 
pursuant to  law  tar tSuls file  is 20 years and  
the file has been purged o f  a ll cards fo r  In
dividuals on  w hom  there has been n o  inves
tigative case since 1955, b u t  they have n o t  
yet been destroyed.

2. T h e Investigations Case P lies consisting 
o f  the reports o f  investigations con d u cted  b y  
the Civil Service Conunission. T he reten tion  
schedule established pursuant to  la w  is 20 
years, b u t n o  files have as yet been  destroyed.

3. T he Security Research S ource  File on  
Organizaticms. This is a file o f  num erous 
docum ents contain in g  in form ation  ab ou t in «  
dividuals and organ^ ations and used as a 
source o f leads in form ation  abou t the activ i
ties o f  organizations and individuals aUeg- 
edly involved in  alien ideological m ovem ents.

4. T h e  Name Index to  th e  Securtiy R esearch 
File. T his is an alphabeticca index o f  
names o f  individuals and organizations re 
ferred to  in  the source docu m en ts included  in  
the file above.

The main files at issue are items 3 and 4. 
TTpon the passage o f the Privacy Act o f  1974, 
the Commission reviewed Its file holdings for 
compliance with that Act. It was det^Tniiied 
that‘"the tviro files were not In compliance 
with tlie provisions o f  Section <e) (7) o f  tfaat 
Act andl tbat they cou ld  ziot be brojigixt ixtto

SB
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ATI In I  tiiiwiig yils ifi »  g?ood •con
ference ■r.̂ jort. 1 str<Kigly reconunend it 
to the Souse.

I reserve the- balance o f my time.
(Mr. BJOUSSEUDTC asked and ww 

given permission to revise and extend bis 
remarks.)Mr. BODSSELOT. Mr, Speaker, 1 
think that most Members on Uifc side of 
the qisift wwe satisfied with the cfm-
fe r e n c e r ^ H H iw  ____ ^

I rise in support of the civil serrice 
reform conferenofr report. My arfieagiies 
will lecaU that the House version of S. 
2640 passed this body on Sei^mber 13 
by a vote of Z85 yeas to 10 nays. I  can 
assure those whq voted against the bill 
at that time that the House-Senate o f 
ferees have produced a better bill than 
the one they earlier opposed. I cm  also 

‘ aî ure those who voted for the bill that 
the House positiqai was protected in most 
instances. Congressman Umll, acting 
as chainaan of ttie conference commit
tee, performed his duties in a fair, rea
sonable manner to provide the fullest 
opportunity for debate and comproanise 
on ^ e  various points of differaioe be
tween the two bills.

Briefly, the Civil S^nrice Reform Act 
of ia7fi—

Estal^ishes a Merit Systems Protec
tion Board with a special counsel to 
handle ^ployee app^Js and to protect 
the merit system;

Strewnlines ihs procedure for dis
ciplining and disimssing incompet^tt 
nonprodwstive emi^oyees;

Sets up a performance appraisal sys
tem and establish^ performance ciiteria 
for individual job classifications:

Bnocm.) 'msnes to asfc a few questioii*. «o 
I now yield to him. «  , x

Mr. ASHBROOK. Mr. Spealter, I 
thank m y colleague, the gentleman ̂ om  
California <Mr. R o t j s b e I ^ o t )  for yi^ding 
to me.I would like to.ask my distinguished 
friend, the gentleman from Arizcaia (Mr. 
Udall) what̂  happened to the amend
ment that was accepted, that I  offered, 
regazding the personnel files of ttie 
Service Commission azid the destruction 
of the former loyalty oath files? Tlaat 
amendment, as I  understand it, was 
staldien out in the conference.

Could my ci^eaigue give me a reason 
why tiiat happened?

Mr. UDALL. Mr. Speaker, if the 
gentleanan will y i ^  let me say «to my 
friend, the gentleman from Ohio (Mr. 
A s h b a o o k )  that we rdtuctacntiy had to 
give up the matter the gentleman's 
amendment. I have a lett^ from the 
Chairman of the Civil Service Commis
sion, dated September IS, 1978, and 1 wifl 
ask to include that in the R e c o r d  at this 
point:

U-S. Oim, SraivicE CkJBCMiasioN, 
Washington, D.€„ SeptenOxr 19, 2J7S. 

Hon. Morris K . XJjuojl*,
VAce Chairman,. Committee on Post Office 

and Civil Service, House of Bepresenta- 
fives, Washington, B.C.

O e a r  Ito. XTdah: I  w ou ld  lik «  to  call to  
yoTir atten tion  certa in  problem s w h ich  we 
have w ith  Congressman Ashbpocdt'b am end
m ent to  the civil service ref<»m  bill, w h ich  
pOTtidns to  the retention  o f  th is agency ’s 
security investigation reports.

T h e  stated  purpose o f  the Ashbrook 
ara^idm ent. S ection  905 o f  T itie  IX  o f  S. 
2640, as passed by  the House, is to  prevent 
the destru ction  o f  security flies used b y  tiie 
Com m ission in  establishing th e  su itability

compliMioe wxtn tliat Act 
nmtlon contalzxefl to a large P®;̂  
deals with how peraqcos excrcteed their P irst 
AmeiMlment Rights.

Because o f  th at conclusion , th e  C om n ds- 
slon  <Urected th at the mie o f  th e  file b e  ter;, 
m iiixted and  that b o th  th e  nam e index and 
the source m aterials be  destroyed. TJse o f  tiie  
files has been Jiti^iped. However, th ey  have 
n ot been xlestroyed because <rf th e  leq u est  o f  
th e  Senate, d uring  its investigations o f  ln>>> 
teUlgence activities, th at aU agencies reta in  
invBBtlgative or Intelligence files u n til their ' 
Inqoirles were com pleted. T h is request was 
lifted  In  Decem ber, 1077 an d  we tsommenced 
to  seek, through th e  Archivtat, t*i© n e oesBary 
legal au th ority  t o  accom plish  th e  destruc
tion .

However, during  l»a r in g s  before th e  S u b 
com m ittee o n  4CMminal IiawB a n d  P rocedm es 
o f  the Senate ’s  C om m ittee o n  th e  Judiciary, 
Mr. ^ b e r t  J. D rum m ond, Jr^ then  D irector 
o f  th e  Conmiissioh*s Bureau o f  Personnel In 
vestigations, an d  I  testified  th a t  the Com-: 
m ission was p lann ing to  destroy th e  index 
to  tike Security  R esearch O rganirationai 
Flies. Senatces SsstSand an d  TSiurm ond o f  
the C om m ittee, in  a le tter  to  m e  dated  
M arch 1 ,107a, asked th at we p ostpone taking 
any a ction  w ith  respect to  the index and ttie 
Piles themscilves un til Congress h a d  an  o p 
p ortun ity  to  consider the m atter an d  m ake a  
finding. Ixl m y M arch 13, 1978 Tfsp\y, I  agreed 
to  com p ly  w ith  th e ir  request, pen d in g  fu rther 
discussion w ith  the sta ff o f  the Com m ittee. 
W hat we have doaie is stopp ed  u sing  th e  in 
dex, thereby m a tin g  th e  ofrganlzationai fltea 
inactive. C o i ^  o f  th is cO T rapondence are 
enclosed.

S ince we have given ^ e  Senate C om m ittee 
this assurance, we view the S ection  905 as 
com pletely  unnecessary and urge th at it  b e  
strii^ en  entirely from  th e  BiU in  C onference.

S h ou ld  this n o t  be possiU e, the S ection  
needs technicsd correction  s in ce  Executive 
Order 10450 does n o t  cover the d isposition  o f

to
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the Index Pile; on ly  its m aintenance. There
fore, the words, at 1jhe end o f  the section, 
*'shall be disposed o f  in  accordance w ith  the 
provisions o f  such Executive Order** should  
be stricken and the follow ing words substi
tu ted : *'shall n o t  be disposed o f . ’*

Sincerely yours,
A l a n  K .  C a m p b e l l ,

Chairman.
Mr. UDAIiL. In brief, basicaUy what 

the letter said was that there were in
adequate hearings to give us a basis on 
which to really write an intelligent 
amendment on this subject, and that it 
conflicted with the Privacy Act and that 
the Civil Service Commission would do 
all in its power to carry out the sub
stance of the gentleman’s concerns, 
which he expressed, and that we would 
not include the language, and on that 
basis we did not insist on the Ashbrook 
amendment.

Mr. ASHBROOK. Mr. Speaker, if my 
colleague would respond to a further in
quiry, I saw that letter, I received a copy 
of it, the gentleman was kind enough to 
send it to me several weeks ago when he 
received it. Of course, all we have in that 
letter is the assurance of the Chairman 
of the Civil Service Commission that

(Mrs. SCHROEDER asked and was 
given permission to revise and extend 
her remain and to include extraneous 
material.)

Mrs. SCHROEDER. Mr. Speaker, I 
rise in support of the conference report 
to accompanying S. 2640, the Civil Serv
ice Reform Act.

Our committee has worked long and 
hard on this bill.

I want to compliment the gentleman 
from Arizona (Mr. U d a l l )  for his 29 
straight hours on the floor and who 
knows how many in conference.

Mr. Speaker, I think this bill is a good 
piece of legislation; and I think, in all 
fairness to everyone, we should speedily 
move to adopt the conference report.

Again, I think it is a very good piece of 
legislation.

Mr. Speaker, our committee and the 
entire House has worked long and dili
gently to consider and improve upon 
President Carter’s proposal to reform 
Federal personnel management. I think 
all of us can be proud of what we have 
accomplished. I do not consider this bill 
the final word on civil service reform, 
but I do think this is a worthy and

that concerns me the most was that he 
gave this assurance personally to the 
senior Senator from Mississippi, Senator 
E a s t l a n d , a gentleman who is retiring. 
I think the thing that concerns me is 
that when Senator E a s t l a n d  is no longer 
here, that the Civil Service Chairman has 
not made that assurance ironclad to any-

pieces we
added to this legislation. A great deal 
and attention and effort went into devis
ing a workable Way to protect Federal 
employees who disclose illegality or waste 
and to assure that the complaints of 
these employees are taken seriously. The 
conference report provides very strong 
protections against firing and other

plaints seriously, the legislation estab
lishes a complaint handling mechanism 
to assure that significant charges are 
subject to significant investigations. All 
these investigations are conducted by the 
agency which allegedly has the illegality 
within it, with oversight and review by 
the special counsel, the Congress, and the 
President. A public log of these charges 
and the resolution of them is provided 
for so that the public can make sure that 
wrongdoing is not covered up in the Fed
eral Government. I believe that this pro
cedure will assure that a scandal like the 
current one at GSA will never again 
fester as long before disclosure. Remem
ber that there were GSA whistleblowers 
in the early seventies; unfortunately, 
their charges were not taken seriously.

The bill does provide for mandated in
vestigations where the Special Counsel 
determines that the charges raised by 
the employee have a significant likeli
hood of validity. Beyond this require
ment, however, is the instruction to the 
special counsel to send all charges to the 
agency head involved, regardless of 
whether the special counsel finds a sub
stantial likelihood of validity. By this, 
we intended that the agency head should 
seriously examine all allegations. These 
complaints should serve as an early 
warning system to an agency head that 
trouble may be brewing in the agency. 
They should give the agency head the 
opportunity to obviate the trouble before 
public disclosure and embarrassment 
force changes. Agency heads should look 
a t  th e se  w h is t le b lo w e r  c o in p la in ts  as a



b o d y  else . I  p e rs o n a lly  fe e l  it  sh o u ld  b e  
langruage that Is contained in the civil 
service refoml, but I understand it was 
not. I also understand that next year 
there will be hearings on some proposals 
which will be made regarding this par
ticular bill. As so often happens in a bill 
of this type, it overreaches in some areas 
and leaves out some areas.

There wiU be legislation next year, I 
would only hope that we could take a 
good hard look at that at that time be
cause personally I do not look upon the 
assurance contained in a letter as mean
ing that much. I would like to have a 
greater stamp of authority.

Secondly, I do not believe the Con
gress should give up on its prerogative 
to legislate where it deems it important, 
just oh the assurance of a Commissioner 
or dn that of the chairman of a Commis
sion who may or may not be in that of
fice in 6 months, a year, 2 years, or 4 
years.

I imderstand what happened. My col
league has answered my question to my 
satisfaction. If, in the course of events, 
both of us are back here next year, per
haps we can take a second look at the 
matter at that time.

Mr. UDALL. I appreciate the gentle
man’s comment. I appreciate his sincere 
interest in this subject, and his strong 
view and perhaps we can get a little 
more assurance for him next year.

Mr. ASHBROOK. Mr. Speaker, I 
thank my colleague, the gentleman from 
Arizona, and I yield back the balance 
of my time.

Mr. UDALL. Mr. Speaker, I yield such 
time as she may consume to the gentle
woman from Colorado (Mrs. S c h r o e d e r )  .

forms of job discrimination when they 
are attempted in reprisal for the disclos
ure of information. A special counsel is 
created who can investigate these re
prisals, seek discipline against Federal 
officials who take reprisal actions, pro
tect the employee, and obtain injimc- 
tions against continued reprisals on very 
short order.

The special covmsel is an official with 
broad and necessary prosecutorial pow
ers. I urge the President to appoint an 
individual to this position who is dedi
cated to fairness, justice, and the inter
ests of employees. All too often in the 
past, high civil service employees Nhave 
lacked some or all of these qualifications.

Special whistleblower protections are 
provided in the Federal Bureau of Inves
tigations, necessitated, in part, by the 
woeful history of this agency in terms of 
eliminating internal wrongdoing. An FBI 
employee is guaranteed protection if he 
or she follows the procedures set out. If 
the employee makes public disclosures of 
wrongdoing, however, this statute does 
not serve as authorization for the Bureau 
to take reprisals. The general poUcy of 
protecting whistleblowers runs to all 
Government instrumentalities.

Along these lines, the bill applies the 
merit system principles to all units of the 
Federal Government, regardless of 
whether they are under the basic civil 
service system. Hence, while specific 
enforcement provisions are not man
dated for agencies like CIA and GAO, the 
legislation makes it clear that whistle
blowers should be protected in these 
agencies.

In terms of taking employee com-

v a lu a b le  r e s o u r c e  a n d  n o t  a s  a  n u is a n ce . 
N o th in g  in  th is  le g is la t io n  p re c lu d e s  a n  
a g e n cy  h e a d  f r o m  o r d e r in g  a  fu l l  s ^ e  
in v e s t ig a t io n  o f  a n y  c h a r g e s  fo r w a r d e d , 
r e g a rd le ss  o f  w h e th e r  t h e  s p e c ia l  c o u n s e l 
t h o u g h t  a n  in v e s t ig a t io n  w a r r a n te d .

One of the crucial aspects of this leg
islation is that, we have provided for a 
system of personal accountability for 
Federal officials. If a boss takes ̂  reprisal 
against an employee, that boss can be 
punished. If an investigation results in a 
finding that an agency official engaged 
in wrongdoing, that agency official can 
and should be punished. The public log 
can provide, by listing the name of a 
culpable official, that an individual suf
fers personal pimishment for his or her 
misdeeds. In the bureaucracy, respon
sibility has been diffused and culpability 
institutionalized. Only when we start 
treating federal officials as Individuals, 
rewarding them for excellence and 
punishing them for misconduct, can we 
expect them to strive for greatness.

Another aspect of this legislation 
which I consider noteworthy is the di
rection by Congress to the special coun
sel to exercise a power which the Civil 
Service Commission, by administrative 
fiat, has decided not to exercise. That is 
the power to investigate improper with
holdings of information under the Free
dom of Information Act. Although the 
1974 amendments to the act have been 
enormously su:cessful, I believe the 
Freedom of Information Act would have 
worked even better if there were over
sight of agency compliance by somebody, 
in this case the special counsel. The Civil 
Service Ccmunission has not exercised 
this oversight, m this bill, we instruct

00
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the special counsel to Investtgate 
trary and capricious withholdings of in
formation, regardless of whether there 
has heen an administrative or judicial 
determination of such.

Mrs. SCHROEDER. Mr. Speaker, 
when the House passed the Leach 
amendment to establish a temporary 
employment ceiling, it included a pro
vision that would require that a part- 
time career employee be counted as a 
fraction determined by dividing 40 hours 
into the average number of hours of the 
part-time worker’s regularly scheduled 
workweek.

The conference changed laiiguage 
to permit agencies to coi^t part-time 
en\ployees by the fractional method, 
when their number exceeds the number 
of pai1;-time employees who were on 
board on September 30, 1977.

However̂  for agencies to take advan
tage of this provision in the Leach 
amendmei^ OMB inust develop regula
tions that win allow agencies to use the 
fractional accounting system for agen
cies which want to hire more part-time 
employees. I would like to stress that 
this provisi^ is included In the confer
ence report and that OMB must d ^ lt^  
regulations that will give agencies the 
opportunity to count part-time employ
ees in excess of the S^em ber 30. 1977, 
employment figure by hours worked 
when ceflinr time comes at the raid of 
September 1979.

I am not enjirely pleased with the 
compromise reat^ed on « ie  dusd com 
pensation amex^menti I t  provides some

Mr. KAZEN. are those differ
ences?

Mr. UDALIi. We agreed to greater 
rights for disabled veterans than were 
contained in the House provision.

Mr. KAZEN. Was there any cutoff date 
or do they have unlimited preference, 
the way it is now, as far as the len^h 
of time is conceniied?

Mr. UDAIjL. It is unlimited.
Mr. KAZEN. And this applies to all 

veterans; is that correct?
Mr.TJDAIJj.Yes.
Mr. KAZEN. Mr. Speaker, I thank the 

gentleman.
Mr. UDALL. Mr. Speaker, I yi^d 2 

minutes to the gentleman from Georgia 
(Mr. I jE v ita s ) .

(Mr. LEVITAS asked and was given 
permission to revise and extend his 
remarks.)

Mr. LEVTTAS. Mr. Speaker, I thai^ 
the chairman for yielding, and I com
mend the gentleman from Arizona <Mr. 
Udau) on the outstandihg work he has 
done in bringing this important confer
ence report back to the House for final 
aroroval.

There is tme vital point I would like 
to inquire about with respect to an 
amendment, or eu series of amendments, 
which 1 offered and which was adopted 
when the bin was in the House. The 
amendments related to establlsidng, 
spedffically and expressHy, this discour-" 
tgsws conduct to Uie pubfic by a Federal 
employee shall be a grouxHi ftji- taking 
appropriate discipHnary action. I  note tbSL% a major porti<m of that amendment

such time as he may consume to the gen
tleman from New Yoi^ (Mr. GiLMAiff).

(Mr. GIIiMAN asked and was given 
permission to revise and extend his re
marks.)
- Mr. caiiMAN. I thank the gentleman 
for yielding.

Mr. Speaker, I want to commend the 
acting chairaan of the committee, the 
gentleman from Arizona (Mr. TJdali.) for 
having worked so diligently to bring this 
measure out of conference, and the rank
ing minority member, the distinguished 
gentleman from Illinois (Mr. Derwin- 
SKi) for labCMing on behalf of the minor
ity.

Mr. Speaker, I rise in reluctant sup
port for the conference report to accom
pany S. 2640, the Civfl Service Reform 
Act of 1978.

As my colleagues may recall, I initially 
expressed stnmg reservations regarding 
the merits of this legislation. I beHeved 
then, and to a much lesser extent now, 
that S. 2640 or H.R. 11280, whichever 
provided first, too mu<* authority to the 
Director of t^e Office of Fersonn^ Man- 
agranent, without adequate checks on his 
authority or safeguards to deter abuse 
through the unfettered exercise of this 
overwhelming authority; and secofHi 
that this bin permitted a retvkm to the 
spoils sys1«m of an earlier era and aH the 
evils that a<5company a pi^Ucal patron
age system of rewards in place of merit staffing princ^les,

Hdwrera^ th roagli amCTdmcsnts tb a t I  
offered snccessfnUy in  com m ittee on  
tiie Bouse floor in  o o n f a a c U a t i  w ith  sim l-
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Improvefment Irat it i«rm need to toe 
looftsed at agiOn to make it more uniform 
in its ar^iication to regular and non- 
reernlar military. *riie exception In the 
compnamifie amplifies the unfortunate 
differences between the two.

Zi6r. UDALL, Mr. Speaker, I yieM such 
time as he may consume to the gentle
man from Texas <Mr. K a z e n )  .

Mr. KAZEN. Mr. Speaker, I  thank the 
gentleman fixr yi^ding.

1 just want to take this time to ask 
the chairman whether the amendm^its 
put in the bill by the House ixmcemlng 
veterans* |M*eference are identical in this 
report.

Mr. UDALL. Basically, the House posi
tion prevailed; bUt there were some dif
ferences with the Senate, and some 
modest changes were made.

Mr. KAZEN. What were the differ
ences? This subject is a very important 
one, and I think the positicm of the 
House was very clear with respect to 
veterans’ preference.

Mr. UDALL. I am told with regard to 
the issue of preference and who is eligible 
for preference,, there Is no difference 
whatever and that the House position 
was maintained. The same is true with 
regard* to employment preference or re
tention rights. There was no change or 
retreat frcwn the House positicm on that 
score. __

Mr. KAZEN. In other words, the vet
erans' lA^ference, as we have it today 
and as the House passed it, is Intact in 
this conference report; is that correct?

Mr. UDALL. Eligibility and the rights 
a veteran has with regard to preference 
are maintained in the same form. There 
were some technical differences.

has been retained in ttie blU. In  one 
how e^r, it is not expressly c o n t^ e d  in  
the conference report, as such, 
t I Would like tojreceive assurantse from  
the cKaiitaan that,* nevertheless, dis
courtesy on the part of a Federal em
ployee under certain circumstances can 
cons^ t̂ute grounds for taie application 
of the provisions of both subchapter 1 
and under ^ubchapter 2, as wefl.

Mr. UDALL. Absolutely. I want to as
sure the gentleman that the thrust 
and purpose of the amendment he offered 
on the House floor has been maintained. 
There was great concern on ttie part of 
the Senate that this very vague standard 
of discourtesy could be abused as a 
ground for discharge or a ground for 
punishing an employ^. But the heart 
and substance of what the gentleman 
was trying to do is in here. It is stated 
in slightly different words. I can assure 
the gentleman that discourtesy can be 
the basis for removal action, and I hope 
we will get a little more courtesy out of 
Federal officials as a result of the good 
work, of the gentieman from Georgia.

Mr. LEVTTAS. I thank my distin
guished colleague. I  might say I am 
thinking of printing up cards containing 
this provision on it and distributing them 
to the citizens of the United States so 
that they may carry with them a re
minder to aH conicemed that, as peoi^e, 
as citizens, and as ta^ayers. they are 
entitled to be treated courteously.

Mr. UDALL* That is not a bad idea* if 
I may say to the gentleman.

Mr. Speaker. I have no further re
quests for time.

Mr. DERWINSKI. Mr. Speaker. I yield

ator SmvKKS la the Senate, I that enough protections were written 
into this legislatlim to minSmiase tti© 
dangers posed by this bill and to phig tbe 
most glaring loopholes. For these rea
sons, I deeply regret the failure^of the 
I^ose conferees to protect ^  substance 
of a number of my amendments.

fortunately. Senator Mathus and 
Senator Stevens were more sucoessfuL 
All of their substantive amendm^ts re
mained intact, assuring the necessary 
minimal protection for career employees.

It is for this reason, as well as the 
public perception for the need for refonn 
wittiin ttie Federal bureaucracy, that I 
today vote In favor of this conferem^ re
port, albeit rductantiy, as I have stated.

In closing, I do wish to commend my 
colleague and good friend, the gentle
man from New York CMr. H abtley) one of 
the House conferees and all of the House 
conferees for their splendid efforts in 
defending veterans* preference, and in 
some instances, actually s^ngtiiening 
preference eligibility rights in this legis
lation. Again the Congress has success
fully fended off an administration at
tempt to dilute or strip veterans of their 
haard-eamed ri^ ts.

Tliere is no question that some civil 
service reform is Cbeeded. Hopefully, in 
the forthcoming 96th session, there 
will be an opportunity to inake tiiis re
form more effective.

Mr. DERWINSKI. Mr. S p e^ r. I yield 
myself such time as I may eonsome.

Mr. Speaker, I might add at this point 
after the long hoois in  ccmmittee and 
long hoius on the floor axKi in the con
ference, it seems almost anticlimactic
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but the gentleman from Arizona (Mr. 
U dall) did an exceffenrjob in managing 
this biU.

Mr. Speaker, the conference agreement 
on S. 2640 is a sound, constructive leg
islative bill that provides the first major 
overhaul of the Federal civil service sys
tem in 95 years.

Although it is complex and compre
hensive legislation, it has a strong and 
clear underlying theme: to create an ef
ficient and responsive civil service sys
tem to serve the American public.

To accomplish this, the conference re
port contains th^e key features:

C?reation of the Office of Personnel 
Management with strengthened author
ity to administer civilian personnel policy 
in the executive branch;

Establishment of an independent 
Merit Systems Protection Board and a 
special counsel to provide protection 
against improper personnel practices and 
ensure due process for employees;

Creation of a Senior Executive Service 
to provide flexibility in assignment, en
sure management competence, make 
managers more accountable, and to pro
vide compensation linked to perform
ance;

Establishment of a merit pay system 
for midlevel managers under which pay 
adjustments will be determined by per
formance rather than merely by length 
of service.

M r. S p ea k er , w h e n  t h e  r e c o r d  o f  th e  
9 5 th  C on g ress  is rev iew ed , th is  wiU b e  r e 
m e m b e re d  as o n e  o f  o u r  f in e s t  h ou rs .

B y  th is  a c t io n , th e  H ou se  is  rea ffirm in g

vamped and revitalized civil service sys
tem. Proposition 13 Is not exclusively 
limited to money issues. It encompasses 
a much broader message, namely, that 
Government must mend its errant ways 
and that a shakeup of an unwieldly and 
unresponsive bureaucracy is long over
due.

The legislation we approve today is not 
in behalf of any single President. It wiU 
benefit and serve future Presidents and 
their administrations. But, above all, the 
true beneficiary of this governmental ref
ormation is the American taxpayer.

Mr. UDALL. Mr. Speaker, in closing 
debate I want to pay a special tribute to 
the gentleman who is here in the Cham
ber with me today. He is the chairman 
of our Committee on Post Office and Civil 
Service. He will be retiring at the end of 
this Congress. He served for a couple of 
decades in this institution with real dig
nity and with real distinction. His role 
in the bill was important. He was the 
chairman of our committee through the 
arduous process of trying to put a bill 
together, scheduled to have our hearings 
promptly, kept tempers imder control 
and was there himself through long 
hours both in the conference and in the 
committee stages. I think the House and 
the country owe a real debt of grati
tude to the gentleman from Pennsyl
vania, Mr. R o b e r t  N ix .

T h e r e  is  a  lo t  o f  c re d it  t o  g o  a ro im d , 
M r. S p ea k er , in  c o n n e c t io n  w ith  th is  h is 
t o r ic  le g is la t io n , a n d  I  w o u ld  b e  rem iss  
i f  I  d id  n o t  sa y  t h a t  w e  w o u ld  n o t  h a v e  
a  b ill  h e r e  to d a y  w ith o u t  t h e  h e lp  o f  th e

Mr. UDALL. Yes.
Mr. DERWINSKI. Mr. Speaker, I yield 

such time as he.may consume to the gen
tleman from Iowa (Mr. Leach) who is 
the author of one of the major amend
ments in the bill.

(Mr. LEACH asked and was given 
permission to revise and extend his 
remarks.) .

Mr. LEACH. Mr. Speaker, I just rise 
in strong support of this bill.

Mr. Speaker, I rise in strong support 
of the conference report and am ideased 
to inform my colleagues that the House- 
passed amendment to the civil service 
reform bill to limit Federal emplo3rment 
has in essence been retained.

I would like to commend the conferees, 
particularly Mr. U dall and‘Mr. Deiiwin- 
SK i, for their efforts to provide a mean
ingful limit on the size and scope of 
the Federal Government and would like 
to take this opportunity to outline to 
my colleagues what the substitute lan
guage will accomplish.

Briefly, the statutory ceiling is set at 
the total number of civilian personnel 
in the executive branch, excluding the 
Postal Service, employed as of Septem
ber 30, 1977. This figure, according to 
the Office of Management and Budget, 
was 2,191,133; which includes 83,395 in
direct employees. The number of Federal 
employees on September 30, 1979, 1980, 
and 1981, is not to exceed that number. 
A separate ceiling has been established— 
numbering 60,000— t̂o protect th o s e  stu
d e n ts  a n d  d isadvantagred  y o u t h  e m p lo y e d



its  c o m m itm e n t  t o  grood grovem m ent. I t  
is  a  d e m o n s tr a t io n  o f  b ip a r tis a n  s ta tes 
m a n s h ip  w h ic h  is  p a r t ic u la r ly  s ig n if i
c a n t , c o m in g  a s  i t  d o e s  o n ly  4 w eeks b e 
fo r e  co n g r e s s io n a l e le c tio n s .

When President Carter transmitted 
his civil service reform to the Congress 
this spring he correctly pointed out the 
serious defects in the present system. “It 
has become a bureaucratic maze,” he 
said, “which neglects merit, tolerates 
poor performance, permits abuse of le
gitimate employee rights, and mires 
ever^ personnel action in redtape, delay, 
and confusion.”

These are logical reasons for seeking 
reform. Throughout the tedious process 
of developing this final package, I shared 
the President's concern, for he was 
speaking not only for his own adminis
tration but for Republican and Demo
cratic administrations before him.

Much of what developed stems from 
recommendations of the Hoover Commis
sion in the early 1950*s. Both Presidents 
Eisenhower and Nixon made efforts in 
this direction, so there is a strong and 
clear Republican influence In what we 
now consider.

However, the history of the bill will 
show that of necessity it was a biparti
san effort that in its early stages in com
mittee could well have been scuttled by 
a majority of the majority.

As a member of the Republican Party, 
which has long been committed to seeing 
that the Government truly serves the 
people, I have been happy to play a role 
In achieving civil service reform.

The public expects and demands a re

g e n t le m a n  fr o m  I ll in o is  (M r , DERW iNsra) 
w h o  p la y e d  a  v e ry  k e y  a n d  c o n s tr u c t iv e  
r o le  in  a ll o f  th is .We had an exceptional staff headed by 
David Minton, Bob Lockhart, and Pierce 
Myers, without whose help we would not 
have had this fine bill. I thank aU of 
the staff for the exceptional work thes 
did.Mr. KAZEN. Mr. Speaker, will the gen
tleman yield?

1^. UDALL. I yield to the gentleman 
from Texas.

Mr. KAZEN. I thank the gentleman 
for'yieldlng.

I also want to commend the gentleman 
from Arizona (Mr. U d a l l )  and the gen
tleman from Pennsylvania (Mr. Nix) for 
the work they have done on this report. 
It has been a really thankless job. There 
are some who are happy and some who 
are not. ^

I want to congratulate them for the 
job they have done.

For the sake of clarification, I will ask 
the gentleman to tell me what was done 
with the so-called double-dipping pro
vision. How did that finaUy wind up?

Mr. tJDALL. We retained the essence of 
the double-dipping provision, though it 
was modified. It was essentiaUy the 
House bill.

Mr. KAZEN. How much is the base for 
a level 5 employee at the executive level?

Mr. UDALL. It is $47,500 and that is 
the limit we put on double dipping.

Mr. b:AZEN. That is the figure in the 
biU as it left the House, as I recall.

Mr. UDALL. And that is maintained.
Mr. KAZEN. That figure is main

tained?

u n d e r  s p e c ia l e m p lo y m e n t  p ro g r a m s .
m  order to provide incentive for Fed

eral managers to hire part-time person
nel, the language provides that in the 
event the number of part-ttme employ
ees exceeds the number so employed on 
September 30, 1977, additional part-time 
employees may be counted as a fraction 
of full-time and credited on that basis 
against ttie total ceiling.

Further, it is Important to note the 
President Is given authority to hire addi
tional employees so long as that nimiber 
does not exceed the growth in the pop
ulation at larg^ if it is in the national 
interest. I am hopeful the President will 
give timely notice to the Congress in ex
ercising authority under this provision.

Finally, the language states that the 
President shall not increase the contract
ing out of personal services, except in 
cases in which it is to the financial ad
vantage of the government to do so.

It should be made clear, at this point, 
that the adoption of an end of the fiscal 
year compliance date, instead of a year
long ceiling, is not meant to authorize 
excessive levels of employment during 
the remaining 11 months of the year nor 
is it meant to encourage Federal man
agers to meet program needs by hiring 
temporary personnel whose employment 
may be terminated in time to meet the 
September 30 deadlines set in the 
amendment. There will be an effort to 
maintain strong oversight over the im
plementation of these provisions. Any 
indication of hiring, in whatever cate
gory of employment, meant to end-run 
the Congress on this point will be closdly 
scrutinized.
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It should also be emphasized that the 

ban on additional contracting for per
sonal services shall coincide with the 
September 30, 1977, date for limiting all 
Federal employment. Further, it is un
derstood that the President, iij estab
lishing regulations on contracting for 
personal services, shall narrowly inter-- 
pret the words, “financial advantage of 
the government.” This is necessary in 
order to prevent wholesale contracting 
out to circimivent the letter and spirit 
of the employment limitation. It would 
violate the intent of this provision to 
contract for additional services without 
a commensurate reduction in Federjd 
employment covered under the statutory 
employment ceiling. Regulations pro
mulgated by the President should also 
provide that in each instance where the 
Government determines it Is in its fi
nancial advantajge to contract for per
sonal services and on that basis in
creases contracting out beyond the level 
for September 30, 1977, this information 
will be contained in appropriate reports 
required to be filed by the Office of Per
sonnel Management.

. Mr. Speaker, there was a major effort 
by all interested parties to reach agree
ment on these provisions. I believe they 
represent a balance between limited gov
ernment and the need for management 
fiexibility.
• Mr. LEHMAN. Mr. Speaker, I rise in 
strong support of the conference report 
on the Civil Service Reform Act of 1978.

T o d a y , w e  a re  e n a c t in g  a  tru ly  la n d -

The Office of Personnel Management 
will handle personnel, administration 
throughout the civil service system. Such 
activities £us examination, training and 
administration of pay and benefits will 
fall under OPM's authority.

The Merit Systems Protection Board 
will act as the enforcement arm of the 
civil service system. It will have the 
power to review agency dismissals, demo
tions, and other adverse action cases 
against individual employees. .In addi
tion, the Merit Systems Protection Board 
will be authorized to investigate certain 
matters and take appropriate steps with 
respect to improper activities reported 
by so-called “whistleblowers.” The 
“whistleblower” amendment, which I co
sponsored during committee markup, will 
protect those individuals who expose 
wrongdoing, and at the same time intro
duce a mechanism for takings remedial 
action when any kind of improper ac
tivity is disclosed.

This provision has the potential to 
check leg£̂  arid administrative impropri
eties which occur at all levels of manage
ment and will hopefully discourage bu
reaucratic abuses and excesses from 
recurring.

The successful administration of any 
Federal program or office, depends, to a 
large degree, on the quality and compe
tence of senior level managers. Currently, 
our syst^n offers few rewards to attract 
and retain first rate administators inas
much as manages now receive automatic 
pay raises and promoti(»is based <m

imion. Presently, labor-management re
lations* are governed by an Executive 
order issued during the Kennedy adminr 
istration. During this 16-year perlfed the 
unions have acted responsibly on behalf 
of their members. As a result employee 
imions have earned the statutory recog
nition and protection provided imder 
this bill.

Mr. Speaker, this is* a good bill. It 
represents the collective efforts of many 
people. It has balanced the needs of the 
Federal employee to feel secure from po
litical and personal reprisals against the 
public’s expectations for an honest, 
hard-working, and efficient civil service 
system. I intend to support this bill and 
encourage my colleagues to do the 
same.«
• Mr. TAYLOR. Mr. Speaker, although I 
have mixed emotions about some of the 
“reforms” we are about to enact, I sup
port the civil service conference report 
because I have reached the conclusion 
that Congre^ ought to give our current 
president some new tools with which to 
better manage the Federal Government's 
vast bureaucracy.

Whether President Carter’s adminis
tration uses these new tools properly or 
injects partisan politics into the top 
levels of Government and endangers the 
impartial administration of our laws, re
mains to be seen.

As a conferee who signed the report, 
I want to note that from the ti^ayer*s 
point of view, the measure has been sub
stantially improved in coziIerenGe with
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m a r k  b iu  w h ic h  th e  P re s id e n t  c o r r e c t ly  
c ite d  a s  th e  “ ce n te rp ie c e  o f  G o v e r n m e n t  
r e o rg a n iz a t io n .”  This s ig n if ica n t  a c c o m 
plishment is a testaiyient t o  the persistent 
e ffo r ts  of the President and the Post 
OflQce Committee leadership, especially 
Mo U d a ll ,  to bring about meaningful 
and fimdamental changes in the century- 
old civil service system.

Seven months have elapsed since the 
President reported to Congress that:

The [civ il service] system  has serious d e
fects. I t  has beconie a bureaucratic m aze 
w hich neglects m erit, tolerates p oor per
form ance, perm its abuse o f  legitim ate em 
ployee rights, and m ires every personnel ac
tion  in  red tape, d flay  and confusion .

Accompanying the President's message 
was a proposed bill to remedy these de- 
ficiences. The Post Office and Civil Serv
ice Committee on which I serve con
ducted 13 days of hearings and nearly an 
equal number of sessions marking up 
the legislation. What emerged from the 
committee and later from the House was 
basically an affirmation of the President’s 
plan to streamline and update the Fed
eral personnel system.

The conferees have now produced a 
bill that maintains most of the Presi
dent’s essential proposals.

The conference report recognizes that 
the Civil Service Commission has ac
quired responsibilities over the years 
which oftentimes conflict with one 
another since it acts as a rulemaker,̂  
prosecutor, judge, and employee advo
cate. Under the reform bill these over
lapping duties have been severed and 
placed under the authority of two dis
tinct entities.

lo n g e v ity , xn 'e c r e a t io n  o i  t>J  ̂
E x e cu tiv e  S e r v ic e  w iU  p r o v id e  high le v e l 
e x e cu t iv e s  w ith  a d e q u a te  in c e n t iv e s  t o  
e x c e l a t  th e ir  jo b  b y  c o r r e la t in g  sa la ry  
increases to work performance, thus pro
moting a competitive atmosphere similar 
to our free enterprise system. Fortu
nately, the House amendment which 
would have limited the SES to 3 Federal 
agencies for a 3-year trial nm was elim
inated in conference. Had this amend
ment prevailed it would have weakened 
the chance of attracting quality super
visors to the SES. To dispel fears about 
politicalization of this corps, a Govern- 
ment-wide cap has been imposed on the 
number of political appointees who may 
be selected to fiU SES positions. More
over, two-thirds of the SES positions in 
each agency must be reserved for career 
Federal employees.

Mr. Speaker, a major criticism leveled 
against the civil service system dealt with 
employees ri^ts. The press in particular 
was quick to pick up on employees who 
apparently abused the riUes by prolong
ing a transfer, demotion, or dismissal. 
This will no longer be possible, however. 
Instead of the “preponderance of evi
dence rule” a manager now will only have 
to prove by “substantial evidence” that 
the employee is performing unsatisfac
torily and therefore should be dismissed. 
The new standard adopted by the con
ferees will enhance a manager’s author
ity to remove incompetent and inefficient 
workers within a reasonably shwter 
length of time.

As a counterbalance to these new pro
cedures the conference report contains 
stronger measures to allow Federal work
ers to organize, join, and contribute to a

the sen a te . I t  is b etter th a n  th e 
of H.R. 11280 which the House pass^, 
and it is certainly a far cry fr o m  the 
bill that was reported by the Post Office 
and Civil Service Committee.

There are several areas where the con
ference report improves the House- 
passed bill, by moving closer to language 
contained in the Senate version. There 
are also areas where the effect of some 
House provisions have been limited. In 
addition, amendments offered by our col
leagues from Georgia (Mr. L evita^ ) and 
from Iowa (Mr. L ea ch ) are retained.

In the area of making it easier to re
move, demote or discipline employees for 
lack of performance, the conference 
agreed to provisions which will ease 
the current process.

Instead of continuing to require a 
supervisor to show by a “preponderence 
of evidence” that an employee’s perform
ance is lacking, in order to have an 
agency decision upheld when the em
ployee lodges an appeal with the Merit 
Systems Protection Board, the confer
ence decided to adopt what is known as 
the “substantial evidence” test.

The agency will still have to prove its 
charges, but it will be easier for agency 
managers to document that in at least 
one critical element of the employee’s 
job, the employee has failed to meet re
quired performance standards.

In this regard, the conference agreed 
to most of the amendment offered by Mr. 
Levitas to H.R. 11280, to the effect that 
unacceptable performance will include 
“conduct that demonstrates a pattern of 
recurring discourtesy to the public.”

In the area of Federal labor-manage- 
ment relations, the conference report is

GO
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closer to the Senate bill in several major 
areas, and as a result, does not go too far 
beyond the current Executive order.

There is no doubt in my mind that the 
conference report will increase to some 
degree the role of Federal employee 
unions in dealing with Government man
agers, and there are provisions that I 
personally would rather see left out.

However, the conference report does 
guarantee that each employee will have 
the freedom of choice to join or not to 
joii> a imion; and the statement of man
agers specifically mentions that nothing 
in the conference report authorizes, or 
is intended to authorize, the negotiation 
of ah agency shop or union shop.

Two additional items contained in the 
conference report that I believe taxpay
ers will appreciate, Mr. Speaker, are the 
adoption of the amendment offered by 
Mr. L e a c h  to H .R . 11280 limiting the 
total nimiber of Federal executive 
branch employees; and a 2-year restric
tion on pay and grade retention for em
ployees who are downgraded as a result 
of grade reclassifications or reductions- 
in-force due to reorganizations.

While I have my doubts about whether 
the Senior Executive Service wiU work as 
well as the Carter a^dministration thinks, 
and while I also have reservations about 
the implementation of the merit pay 
provisions for middle-level managers, I  
think this is a worthwhile bill.

M r. S p ea k er , th is  le g is la t io n  m ak es 
m a jo r  ch a n g e s  in  o u r  F e d e ra l p e rs o n n e l 
sy stem . I t  ta k es  th e  f ir s t  s tep  to w a rd  a  
croal o f  r e fo r m in g  th e  c iv il  se rv ice  in t o  a

when its Members were anxious to get 
credit back home for iinproviiig the op
eration of the Post Oflftce. Congress at 
that point came up with the politically 
popular innovation of “reforming” the 
Post OflSce by “making it run like a busi
ness”. It sounded good at the time, but 
I do not know too many of my colleagues 
who voted on that measure at the time 
who do not today regret their hastiness 
in “reforming” the Post OflBce.

There is not any question about the 
popularity of “kicking the bureaucrats” 
but the advisability of “postalizing” the 
civil service through the adoption of this 
“reform” bill today is highly question
able, and my colleagues will be haunted 
by their failure to enact adequate safe
guards against the “quick’* solution 
which seems so plausable to many today. 
I want the record to reflect that this 
House was reminded that it was the 
career civil service kept this Government 
operating when it was paralyzed in the 
aftermath of our most recent attempt to 
politicize the bureaucracy—in the Nixon 
administration.

The action of the Congress in enact
ing an open door to political manipula
tion will require a much greater commit
ment on the part of Congress to exercise 
its oversight and investigatory responsi
bilities with regard to the operation of 
the civil service. As a member of your 
Committee on Post Office and Civil Serv
ice, I am prepared to take up that com
mitment.
- T h e  S e n io r  E x e cu tiv e  S erv ice  as  p r o 
p o se d  b y  P re s id e n t  C a rte r  w a s m e r it o r i-

or serving as a confidential assistant to 
a political appointsee.

Under thiis bill as passed; although 
there is a percentage limit on the niunber 
of jobs that can be filled by political ap
pointees, this liinit has no relationship to 
the responsibilities of the job. Thus, the 
head of a division handling grants, con
tracts, or tax returns can be a political 
appointee.

By rejecting this approach. Congress 
if ailed to exercise clear controls over 
which positions are filled by career indi- 
vidu^s and which by pcflitical appointees. 
And it would have provided that the type 
of appointment^areer or political— 
would be determined by the responsibili
ties of the job, not an arbitrary agency— 
or government-wide “magic” number. •
• Mr. GARCIA. Mr, Speaker, I rise in 
support of the Civil Service Reform Act 
conference report with a great deal of 
pleasure.

As a member of the Post Office and 
Civil Service Committee, I was involved 
in the development of this long needed 
reform and noted the many long hours of 
conscientious consideration and deliber
ation it received by the members and 
staffs involved: This conference report 
reflects their concern and ttie success of 
their efforts, r feel proud of this bill for 
this reason and because it includes my 
first successful attempt to amend legis
lation here.

B e y o n d  m y  o w n  s a t is fa c t io n  o f  h a v in g  
in f lu e n c e d  o u r  c o u n tr y ’s  p u b lic  p o l ic y , I  
a m  d e e p ly  g r a t if ie d  t h a t  m y  co lle a g u e s  in  
co m m itte e , o n  th e  f lo o r , a n d  in  c o n fe r -

0 0
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system  w iiere m erit wiU be rew arded and 
Incom petence xm protected.

B u t th is  b ill, w h ic h  is b e in g  la b e le d  as 
a  m a jo r  d o m e st ic  v ic to r y  f o r  P re s id e n t  
C a rte r , is n o t  th e  fin a l s tep  in  th a t  e ffo r t  
o f  r e fo r m .

It will be up to future Congresses to 
assure the American people that the Civil 
Service Reform Act of 1978 was worth all 
the effort. It wiU be up to future Con
gresses to maintain vigilant oversight 
over the new Office of Personnel Man
agement, and over the new Merit Sys
tems Protection Board, and over the new 
Federal Labor Relations Authority.

Mr. Speaker, I yield back the balance 
of my time.#
• Mr. HARRIS. Mr. Speaker, the chal
lenge before the Congress with regard to 
the important matter of civil service re
form has been to improve and streamline 
government operations and efficiency 
while retaining an independent and4 >ro- 
fessional corps of government workers. 
I must say to my colleagues today that 
when the House adjourns shortly and we 
go back to face the voters, we are going 
to have to face the fact that we have 
failed in this mission.

Many of those in this Chamber will 
gleefully report that much has been done 
to accomplish this end. It may be a pe
riod of months, or even years, before 
many of my colleagues understand the 
impact of this bill which will open up 
our Grovernment to increased politiciza
tion of the civil service. I am going to 
submit though, that the average Federal 
employee will understand the bill’s es
sential failure much sooner. I remember 
a time just before I came to this House

ous in  m any ways, o ffering m anagem ent 
flexibility  a n d  incentives f o r  g o o d  p e r 
fo r m a n c e  in  office . B u t  its g a p in g  lo o p h o le  
le ft  in ta c t  b y  b o t h  H ou ses a n d  th e  c o n 
fe r e n c e  c o m m itte e , w ill e n a b le  th e  P re s i
d e n t  to  n a m e  t o o  m a n y  o f  G o v e r n m e n t ’s 
s e n io r  ex e cu t iv e s  fr o m  th e  ra n k s  o f  h is  
p o l it ic a l  d evotees .

Administration after administration 
has missed the boat on the issue of “get
ting control” of the bureg^ucracy. Each 
‘‘new team'* in Washington comes In 
with the firmest belief that every civil 
servant is a political holdover from the 
administration. Each new administra
tion approached the executive depart
ments with a determination to “place’' 
its people in all gf the key positions of 
authority.
. I am going to point out to my col
leagues that we will have true civil serv
ice reform, and truly improved efficiency 
of Government operations, when we 
achieve an imderstanding in the execu
tive branch of the way to approach both 
good manaigement and the realization of 
its objectives. That approach is separate 
out by function, those employees who are 
political and those who are career pro
fessional.

The Harris substitute to the title of 
this bill which creates a Senior Executive 
Service (Title IV) would have accom
plished this. The amendment would have 
raade the SES a career service only. Had 
the President wished to designate certain 
jobs at grades GS16-18 to be filled by 
political appointees, the duties of the Job 
would Ixave tt have met certain standards 
prescribed by law, such bs engaging in 
the advocacy of administrative programs

ence tiave.shared, by  v iew s  tinat s u c n  leg
is la t io n  is  needed^

A s many of you know, the e x p re ss e d  
intent of my provision is to increase the 
number of minorities on the civil service 
register. It wiU strengthen the affirma
tive action program of the civil service, 
by instituting statutes which enforce a 
meaningful outreach and recruitment 
program while in no way even implying 
hiring quotas. The provision is not a 
panacea— ŵe all knoŵ  too well, the folly 
of those who attempt to offer simple 
solutions for deeply rooted social inequi
ties and expect them to disappear. In 
offering this amendment to the bill, it 
Was my intention and sincerest desire 
only to increase the accessibility of civil 
service jobs to the minority communities 
of our country.

I must say, finally, that I could not 
have gotten this amendment through 
without the support and help of my col
leagues—in the committee, in the House, 
and in conference. I will long remember, 
the gracious tolerance sho\m by the 
more senior Members of this body to 
their most jimior colleague.©

Mr. UDALL. Mr. Speaker, I move the 
previous question on the conference re
port.

The previous question was ordered.
The SPEAKER pro tempore. The ques

tion is on the conference report.
The question was taken; and the 

Speaker pro tempore announced that the 
ayes appeared to have it.

Mr. HARRIS. Mr. Speaker, I object 
to the vote on the ground that a quorum 
is not present and make the point of or
der that a quorum is not present.
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The SPEAKER pro tempore. Evidently 

a quorum is not present.
The Sergeant at Arms will notify ab

sent Members.
The vote was taken by electronic de

vice, and there were—yeas 365, nays 8, 
not voting 59, as follows:

Abdnor 
Addabbo 
Akaka 

' Ambro 
Anderson, 

Oalif. 
Anderson, HI. 
Andrews, N.C. 
Andrews, 

N.Dak. 
Annunzio 
Applegate 
Archer 
Ashbrook 
Ashley 
Aspin 
AuOoin 
Badham 
Bafalls 
Baldus 
Barnard 
Baucus 
Bauman 
Beard, R.I. 
Beard, Tenn. 
Beilenson 
Benjamin 
Bennett 
Bevill 
Blaggl 
Bingham 
Blanchard 
Blouin
Boland
BoUing
Bonlor
^ n k e r
Bowexx

[RoU No. 887] 
YEAS— 365 

Downey 
Drinan 
Dnnoan, Oreg. 
Duncan, Tenn. 
Early  
Eckhardt 
E d ^
Edwards, Ala. 
Edwards, Calif. 
Edwards, Okla. 
EUberg 
Emery 
English 
Erlenborn 
Ertel
Evans, Colo. 
Evans, D ^ . 
Evans, Ga. 
Evans, Ind.
Fary
Fascell
Fenwick
Findley
Fish
Fisher
Fithian
Flippo
Flood
Florio
Flynt
Foley
Ford. Mich. -
Ford, Tenn.
Forsythe
Fountain
Fowler
FraserFrenzel
Frey

Kelly
Kemp
Keys
Kildee
Kindness
Kostmayer
Krebs
LaFalce
Lagomarsino
Latta
Le Fante
Leach
Lederer
Lehman
Lent
Levitas
Livingston
U oyd, Calif.
Lloyd, Tenn.
Long, La.
Long, Md.
Lott
Luken
Lundine
McClory
McCloskey
McCormack
McDade
McDonald
McFaU
McHxigh
McKinney
Madigan
Maguire
Mahon
Mann
Markey
Marks ̂
Marlenee

Price
Pritchard
Pursell
Quayl©
Quillen
Rangel
Regula
Reuss
Richm ond
Rinctldo
Roberts
Robinson
Roe
Rogers
Roncalio
Rooney
Rose
Rostenkowski
Rousselot
Roybal
Runnels
Russo
Ryan
Santini
Satterfield
Sawyer
Scheuer
Schroeder
Schulze
Sebelius
Seiberling
Sharp

Davis
GK>nzalez
Harris

Shuster
Sikes
Simon
Skubitz
Slack
Smith, Iowa
Smith, Nebr.
Snyder
Solarz
Spence
St Germain
Stangeland
Stanton
Stark
Steed

Alexander
Ammerman
Armstrong
BedeU
Breckinridge
Broyhill
Burke, Calif.
Caputo
Carney
ChappeU
ClevelandOoctiraii

Lan
Stokes 
Stratton 
Studds 
Stump 
Symms 
Taylor 
Thornton 
Traxler 
Treen 
Trible 
Tucker 
Pdall 
UUman 
Van Deerlln 
Vander Jagt

NAYS— 8 
Holt
Myers, Gary 
SpeUman

NOT VOTING—^9 
Gammage 
Giaimo 
Hagedorn 
Harrington 
Hillis
Hollenbeck 
Krueger 
Leggett 
Lujan 
McEwen 
McKay

Vanlk
Vento
Volkmer
Waggonner
Walgren
Walker
Wampler
Watkins
Waxman
Weiss
Whalen
W hite
Whitley
Whitten
Wilson, Bob
Wilson, Tex.
W inn
W irth
Wolflf
W right
Wydler
Wylie
Yates
Yatron
Young, Alaska 
Young, Fla. 
Young, Mo. 
Young, Tex. 
Zablocki 
Zeferettl

MOTION OFFERED BY MR. TJDALL
Mr. UDALL. Mr. Speaker, I offer a 

motion.
The Clerk read as follows:
M % U dall m oves th at the House recede 

from  its am endm ent to  the title  o f  the  b ill 
S. 2640.

The motion was agreed to.
A motion to reconsider was laid on 

the table.

Steers
Wilson, O. H.

Martin

Rhodes
Risenhoover
Rodino
Rosenthal
Rudd
Ruppe
Sarasin

Skelton 
Staggers
Teague



Brademas Fuqua Marriott
Breaux Oarcla Mathis
Brinkley C3<aydoB Mattox
Brodhead Gephardt Mazzoll
Brooks Gibbons Meeds
Broomfield Gilman Metcalfe
Brown, Calif. Ginn Meyner
Brown, Mich. Gllckman Michel
Brown, Ohio Goldwater Mlkulski
Buchanan Goodllng Milford
Bupgener 
Burke, Fla.

Gore
Gradlson

Miller, Calif. 
Miller, Ohio

Burke, Mass. Grassley Mlneta
Burleson, Tex. Green Mlnish
Burliison, Mo. Gudger Mitchell, Md.
Burton, John Guyer Mitchell, N.Y.
Burton. Phillip Hall Moakley
Butler Hamilton Moffett
Byron Hammer- Mollohan
Carr schmldt Montgomery
Carter Hanley Moore
Cavanaugh Hannaford Moorhead,
Cederberg Hansen Calif.
Chisholm Harkln Moorhead, Pa.
Clausen, * Harsha Mottl

Don H. Hawkins Murphy, N.Y.
Clawson, Del Heckler Murphy, Pa.
Clay Hefner Murtha
Coleman Heftel Myers, John
Collins, Tex. Hightower Myers, Michael
Conable Holland Natcher
Conte Holtzman Neal
Corcoran Horton Nedzi
Corman Howard Nichols
Cornell Hubbard Nix
Cornwell Huckaby Nolan
Coughlin Hughes Nowak
Cunningham Hyde O’Brien
D’Amours Ichord Oakar
Daniel, Dan Ireland Oberstar
Daniel, R. W. Jacobs Obey
Danielson Jeffords Ottlnger
de la Garza Jenkins Patfen
Delaney Jenrette Patterson
Dellums Johnson, Calif. Pattison
Dent Johnson, Colo. Pease
Derrick Jones, N.C. Pepper
Derwinski Jones, Okla. Perkins
Devine’ Jones, Tenn. Pickle
Dickinson Jordan Pike
Dlngell Kasten Poage
Dodd Kastenmeier Presder
Dornan Kazen Preyer

oonenCJollljas, Dl.
CJonyers
cotter
Crane
Dicks
Diggs
Flowers

MucvaMoss
Murpliy, m .
Panetta
Pettis
Qule
RahaU
Rallsback

xnompsoxi.
Tbone
Tsongas
WalsJi
Weaver
Wliltelxurst
Wiggins

The Clerk announced the following 
pairs:

Mr. Am m erm an w ith  Mr. Broyhlll.
Mrs. Burke o f  C alifornia w ith  Mr. Caputo. 
Mr. Cotter w ith  McEwen.
Mr. Flowers w ith  Mr. Qule.
Mr. M urphy o f  Illinois w ith  Mr. Sarasln.
Mr. Leggett w ith  Mr. Thone.
Mr. Mlkva w ith  Mr. W alsh.
Mr. H arrington w ith  Mr. W iggins.
Mr. Moss w ith  Mr. Cohen.
Mr. Shipley w ith  Mr. M artin.
Mr. R od ln o  w ith  Mr. Rallsl>ack.
Mr. Tsongas w ith  "bJlx- Crane.
Mr. G lalm o w ith  Mr. R udd.
Mr. Krueger w ith  Mr. L ujan.
Mr. Staggers w ith  Mr. R uppe.
Mr. Teague w ith  Mr. W hitehurst.
Mr. T hom pson  w ith  Mr. Cleveland.
Mr. W eaver w ith  Mr, Cochran o f  M issis

sippi.
Mr. Skelton w ith  Mr. H agedom .
Mr. M cK ay w ith  Mrs. Pettis.
Mr. Diggs w ith  Mr. m ills .
Mr. D icks w ith  Mr. H ollenbeck.
Mrs. Collins o f  Illinois w ith  Mr. Bedell.
Mr. Conyers w ith  Mr. Alexander.
Mr. Chappell w ith  Mr. Carney.
Mr. Gam m age w ith  Mr. Panetta.
Mr. Sisk w ith  Mr. Rahall.
Mr. Rosenthal w ith  Mr. B reckinridge.
Mr. R isenhoover w ith  Mr. R hodes.

So the conference report was agreed 
to.

The result of the vote was announced 
as above recorded.



In the House of Representatives, U. S.,
September 13, 1978.

Resolved, That the bill from the Senate (S. 2640) entitled 

“An Act to reform the civil service laws” , do pass with the 
following

AMENDMENTS:

Strike out all after the enacting clause, and insert: 

SHORT TITLE

S ection 1. This Act may be cited as the **Civil Service 

Reform Act of 197&\

Sec. 2. The table of contents is as follows:

TABLE OF CONTENTS
Sec. 1. Short titU.
See. S. Table of eonteiUa. 
See.S.Findingaand$tate iofpurpote.

TITLE I-MERIT SYSTEM PRINCIPLES 
See. 101, MerUtysUmprmciplea; prohibited penonneljtToctict

TITLE II—CIVIL SERVICE FUNCTIONS! PERFORMANCE 
APPRAISAL; ADVERSE ACTIONS

See. £01. Office of Peraormel Management.
Sec. £08. Merit Syatems Protection Board and Special CouTuet 
Sec. SOS. Performance appraxtcdt.
Sec. £04, Adverse ootionM,
Seo. SOS. Appeab,

TABLE OF CONTENTS—CoTitinued 
TITLE III—STAFFING 

Sec. SOI. Volunteer eervicee. *
Sec. SOS. Exceptiom from the competitive service.
Sec. SOS. Definitions relating to preference eligihlea.
Sec. SO4. Noncompetitive appointment of certain disabled veterans. 
Sec. SOS. Appointments.
Sec. SOS. Training.
Sea. S07, Travel, transportation, and subsistence.
Sec. SOS. Retirement.
Seo, S09. Extension of veteran* readjustment appointment authority. 
Seo. SIO. Notification of vaeancks in the civU service.
Sec. Sll. Dual pay for Tnembera of the uniformed seroices.
Seo. SIS. Mmority recruitment program.
Sec. SIS. Compensatory tim̂e off for religious observances.
Sec. SlJt. Temporary employment limitation.
Seo. SIS. Interpreting assistants for deaf employees.

TITLE IV—SENIOR EXECUTIVE SERVICE
Seo. iOL 
Sec. JflS. 
Sec. jfiS. 
Sec. JiOĴ. 
Sec. 4O6. 
Sec. 406. 
Seo. 407. 
Sec. 408. 
Sec. 409. 
Sec. 410. 
Sec. 411- 
Sec. 41s. 
Seo. 41s. 
See. 414  ̂
Seo. 416.

General provisions.
Authority for employment. 
Examination, certification, and appo 
Retention preferei
Performance rating. 
Awarding of ranks. 
Pay rates and systems. 
Pay a to
Travel, t 
Leone.

ation, and subsistence.

Disciplmary actions.
Retirement.
Conversion to the Senior Executive Service. 
Limitations on executive positions. 
EffecHve date; evperimentdl application,

TITLE V-MERIT PAY
Sec. 601. Pay for performance.
Sec. 608. Incentive awards amendments.
Sec. SOS. Techniccd and conforming amendments.
Sec. BO4. Effective date.

TITLE VI—RESEARCH, DEMONSTRATION, AND OTHER 
PROGRAMS

Subtitle A—Research Programs and Dei
Sec. 601. Research programs and demonsti'otion projects.

Subtitle B—InteTgovemm,ental Personnel 
Sec. 611. Intergovernmental Personnel Act amendments.

Subtitle C—MohUity Program 
See. 6S1. Amendments to the mobility program.

n Projects



TABLE OF CONTENTS—Con.

TITLE VI—RESEARCH, DEMONSTRATION, AND OTHER 
PROGRAMS—Oontiviucd

Subtitle D—Federal Employeea Flexible and Compretaed Work Sohedvlea
Seo. 631. Congreaaional ftndinga.
Sea. 6Se. DeftndHona.
Seo. 633. Emperimental proffram.

P a s t  1— F lk x ib l k  ScH K O vuxa of  W o rk  H ours

Sec. 641. Definiiiont.
Seo. 64s. Flemble aoheduling experimmta.
Seo. 643, Oomfmtation of premixm, pay.
Seo. 644. Holidaya.
Seo. 646. Time-recording devices.
Seo. 646. Credit houra; aooumulation and companaaMon.

P a r t B— 4 -D a y  W kk k  akd  O tukr CoupREsann W o r k S cuKDVtas

Seo. 661. DefinUionji.
Seo. 6BS. Compreaaed aohedvle experimenta.
Seo. 663. Computation of premium pay.

P a r t  S— A du in istrativs  P rovisioss

Sec. 661. Adminiatration of leave and retirement proviaiona.
Seo. 66IS. Applicationof experimenta in the caae of negotiated oontraota. 
Sec. 663, Prohibitum of coercion.
Seo. 664. Reports.
Seo. 666. Regulations.
Sec. 666. Effective date.

TITLE VII-FEDEBAL SERVICE LABOR- 
MANAGEMENT RELATIONS

Sec. 701. Federal service labo t relations.
Sec. 70B. Backpay ineaae of vnfairhAorpraatices and grievances. 
Sec. 703. Technical and conforming amendments.
Sec. 704. Miaoellaneous provisions.

TITLE VIII—GRADE AND PAY RETENTION
Seo. 801. Grade and pay retention.

TITLE IX—MISCELLANEOUS
Sec. 901. Study on decerUralization of governmental functions.
Sec. m . Savings provisions.
See. 903. Authorization of appropriations.
Sec. 904. Powers of President unaffected except by express provisions. 
Sec. 905. Retention of security investigation reports.
Seo. 906. Technical and conforming amendments.
Seo. 907. Effective daU.

F1NDIN08 AND 8TATBUBNT OF PUBPOBB

8 ec . 3. It is the policy of the United States that—

(1 ) the merit syalem principles which shall govern 

in the competitive service and in the executive branch 

of the Federal Gcvemment should be expressly staled

fo furnish (juidance to Federal a(jcncie.s in carryiuff out 

their reHpomibilities in admininiering the public busine.ix, 

and prohibited personnel practices should be statutorili/ 

defined to enable (/orernment officers and employees la 

avoid conduct irhich undermines the merit system prin

ciples and the integrity of the merit system :

(2 ) Federal employees should receive appropriate 

protection through increasing the authority and poirers 

of the independent Merit Systems Protection Board in 

processing hearings and appeals affecting Federal

(3 ) the authority and poircr of the Special Counsel 

should he increased so that the Special Counsel mxiij 

investigate prohibited personnel practices and rcpri.sfds 

against Government employees for the lairful disclosure 

of certain information and may file complaints, atjainsi 

agency officials and employees irho engage in such 

conduct;

(4 ) the function of filling positions and other per

sonnel functions in the competitive service and in the

CO



executive branch should be dclcijaled in apjnopriaie 

cases to the agencies to e.vpedile proccssiny appoint

ments and other personnel actions, u-ith the control and 

oversight of this delegation being maintained by the 

Office of Personnel Management to protect against pro

hibited personnel practices and the use of unsound man-

(5 ) a Senior Executive Service should he estab

lished to provide the flexibility needed by agencies to re

cruit and retain the highly competent and qualified 

managers meded to provide more effective management 

of agencies and their furictions, and the mx)re expeditious 

administration of the public business;

(6 ) in appropriate instances, pay increases should 

he based on quality of performance rather than length 

of service;

(7 ) research programs and demonstration projects 

should be authorized to permit Federal agencies to ex

periment, subject to congressional review, irith new and 

different personnel management concepts in controlled 

situjoiions to achieve more efficient management of the 

Governments human resources and greater produictivily 

vn the delivery of service to the public; and

(8) the training program of the Government should 

indude retraining of employees for positions in other

agencies to avoid separations during reductions in force 

and the loss to the Government of the knowledge and 

experience that these employees possess.

T ITLE  I -M E R I T  SYSTEM  PRIN CIPLE S

MERIT SYSTEM PRINCIPLES; PROHIBITED PERSONNEL 

PRACTICES

Sec. 101. (a) Title 5, United States Code, is amended 

by inserting after chapter 21 the following new chapter: 

“ Chapter 23— MERIT SYSTEM PRINCIPLES

"Beo.
^̂ SOl. Merit iyatem prmciples.
**£30B. ProMbiUd personnel praotioM.
“BS03, Responnbilitr/ of the OeneraL Aocoimting Office.
‘^ 04. Co^dinaiion with certain other proviaiona of law.

**§2301. Merit system principles 

“ (a ) This section shall apply to—

“ (1 ) an Executive agency;

**(2) the Administrative Office of the United States 

Courts; and

**(3) the Government Printing Office.

*'(h) It is the policy of the Congress that in order to 

provide the people of the United States wUh a highly 

competent, honest, and productive Federal workforce re

flective of the Nation*8 diversityj and to improve the quality 

of public service, Federal personnel management should 

be implemented consistent with the merU system principles. 
“ (c) The merit system principles are as foOows:

0



**(1) RecTuitment should be from qualified individ- 

uala from appropriate sources in an endeavor to achieve 

a work force from all segments of society, and selection 

and advancement should be determined solely on the 

’ hoMs of relative ability, knowledge, and sMUs, after fair 

and open com/petition which assures that all receive equal 

opportunity.

“ (2 ) All employees and applicants should receive 

fair and equitable treatment in all aspects of personnel 

management without regard to political affilialion, race, 

color, religion, national origin, sex, marital status, age, 

or handicapping condition, and with proper regard for 

their privacy and constitutional rights.

‘ ‘ (3 ) Equal pay should be provided for work of 

equal value, with appropriate consideration of both na

tional and local rates paid by employers in the private 

sector, and appropriate incentives and recognition should 

be provided for excellence in performance.

‘*(4) All employees should maintain high standards 

of integrity, conduct, and concern for the public interest.

**(5) The Federal work force shoujd be used effi

ciently and effectively.

‘^(6) Employees should be retained on the basis of 

the adequacy of their performance, inadequate perform

ance should be corrected, and employees should be sep

arated who cannot or will not improve their performwMie 

to meet required standards.

*‘ (7 ) Employees should be provided effective educa

tion and training in cases in which education and train

ing would remit in better organizational and individual 

performance.

“ (8 ) Employees shotdd be—

“ (A )  protected against a M ra ry  action, per

sonal favoritism, or coercion for partisan political 

purposes, and

“ (B ) prohibited from using their official 

avihority for the purpose of inlerfering with or 

affeding the result of an dection or a rumination 

for election.

“ (9 ) Employees should he protected against reprisal 

for the lawful disclosure of information which the em

ployees reasonably believe evidences—

“ (A ) a violation of law, rule, or regulation, 

“ (B ) mismanagement, a waste of funds, (yr an 

abuse of authority, or

‘Y C ) a substantial and specific danger to pub

lic health or safety.

“ ( d) The President shall take actions, including the is

suance of rules, regulations, or directives, as the President



determines are necessary to carry out the policy set forth in 

subsection (b) of this section.

^ 2 3 02 . Prohibited personnel practices

"‘ (a )(1 ) For the purpose of this title, ‘prohibited per

sonnel practice’ means any action described in subsection

(b) of this section.

‘ ‘ (2 ) For the purpose of this section—

‘ ‘ (A ) ‘personnel action means—

“ (i) an appointment;

“ (ii) a promotion;

“ (Hi) an action under chapter 75 of this title 

or other disciplinary or corrective action;

“ (iv) a detail, transfer, or reassignment;

“ (v) a reinstatement;

“ (vi) a restoration;

“ (vii) a reemployment;

“ (viii) a performance evaluation under chapter 

43 of this title;

“ (ix) a decision concerning pay, benefits, or 

awards, or concerning education or training if the 

education or training may reasonably be expected 

to lead to an appointment, promotion, performance 

evaluation, or other action described in this 

fiubparaffraph; and

**(x) a substantial change in duties or re

sponsibilities which may reasonably be expected to 

result in a reduction in pay or grade; 

with respect to an employee in, or applicant for, a posi

tion in the competitive service in an agency or a position 

in the excepted service in an agency (other than a posi

tion which is excepted from the competitive service be

cause of its confidential, poJicy-dcterminiuij, or policy 

advocating character), or to a career appointee in the 

Senior Executive Service in an agency.

“ (B ) *agenq/ means an Executive agency, the Ad

ministrative Office of the United States Courts, and the 

Government Printing Office, but does not include—

“ (i) a Government corporation;

*‘ (ii) the Central Intelligence Agency, the De

fense Intelligence Agency, the Naiional Security 

Agency, or any Executive agency or unit thereof 

which is designated by the President and which con

ducts foreign intelligence or counterintelligence ac

tivities; or

“ (Hi) the General Accounting Office.

“ (3 ) If the President does not designate the Federal 

Bureau of Investigation, in its entirely, under paragraph 

( 2 )  (B ) ( i i )  of this subsection, functions of the S pecia l Coun
sel relating to the enforcem ent o f  this section u'ith respect to
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the Bureau, or any unit thereof, shall he carried out by the 

President (or his designee) notwithstanding any provision 

of law to the contrary. ‘

**(h) Any emphyee who has authority to take, direct 

others to take, recommend, or approve any personnel action 

shall not, unth respect to such authority—

**(1) discriminate for or against any employee or 

applicant for employmentr—

" (A )  on the basis of race, color, religion, sex, 

or national origin, as prohibited under section 717 

of the Civil Rights Act of 1964 (42 U.S.G. 

2000e^l6);

“ (B ) on the basis of age, as prohibited under 

sections 12 and 15 of the Age Discrimination in 

Employment Act of 1967 (29 U.S.C. 631, 633a);

''(C ) on the basis of se,v, as prohibited by the 

Equal Pay Ad of 1963, 29 U.S.C. 206(d ) ; , 

“ (D ) on the basis of handicapping condition, 

as prohibited under section 501 of the Rehabilitation 

A c to fl9 7 3  (29 U.8.C. 791 );

- ( E )  on the basis of marital status or political 

affiliation, as prohibited under this title; or

**(F) on any basis prohibited under the pro

visions of any other law, rule, or regulation;

**(2) solicit or consider any recommendation or

stalemmt, oral or written, with reaped to any individual 

who requests or is under consideration for any per

sonnel actim unless the recommendation or statement is 

based on the personal knowledge or records of the person 

furnishing it and consists of—

“ (A ) an evaluation of the work performance, 

ability, aptitude, or general qualifications of the 

individual; or

‘*(B) an evaluation of the churacUr, hyaUy, or

12

“ (3 ) coerce the political adiwiy of any person 

(including the providing of any political corUribution or 

service), or take any action against any emphyee or ap

plicant for employment as a reprisal for the refusal of 

any person to engage in such political activity;

deceive or obstruct any person with respect to 

the personas right to compete for Federal employment;

‘*(5) influence any person to withdraw from comr 

petition for any position for the purpose of improving 

or injuring the prospects of any other person for 

employment;

“ (6 ) grant any preferemoe or advanUige not author

ized by law, rule, or regulation to any employee or 

applicant for employment (including defining the scope 

or manner of competition or the requirements for any



position) for the purpose of improving or injuring the 

prospects of any person for Federal employment;

“ (7 ) appoint, employ, promote, advance, or ad

vocate for appointment, employment, promotion, or ad

vancement, in or to a civilian position, any individual 

who is a relative (as defined in section 311 0 (a )(3 ) of 

this title) of an employee if the position is in the agency 

in which the employee is serving as a public official ( as 

defined in section 311 0 (a )(2 ) of this title) or over 

which the employee exercises jurisdiction or control as 

a public official (as defined in section 3110 (a )(2 ) of 

this title);

“ (8 ) take or fail to take a personnel action with 

respect to any employee or applicant for employment as 

a reprisal fo i^

**(A) a disclosure of information by an em

ployee or applicant which the employee or applicant 

reasonably believes evidences—

''(i) a violation of any law, rule, or regu

lation, or

“ (ii) mismanagement, a waste of funds, 

an abuse of authority, or a substantial and spe

cific danger to public health or safety, 

if such disclosure is not specifically prohVited by 
law or if such information is not specifically re

13

quired by Executive order to be kepi secret in the 

interest of national defense or the conduct of foreign 

affairs; or

“ (B ) a disclosure to the Special Counsel of the 

Merit Systems Protection Board, or to the Inspector 

General of an agency or another employee desig

nated by the head of the agency to receive such dis

closures, of information which the employee or appli

cant reasonably believes ^idences—

“ (i) a violation of any law, rule, or regu

lation, or

'‘ ( ii )  mismanagement, a waste of funds, or 

an abuse of authority, or a substantial and spe

cific danger to public health or safely;

“ (9 ) take or fail to take a personnel action unth re

spect to any employee or applicant for employment as a 

reprisal for the exercise of any right of appeal granted 

by law, rule, or regulation;

‘ ‘ (10) discriminate for or against any employee or 

applicant for employment on the basis of conduct which 

does not adversely affect the performance of the employee 

or applicant or the performance of others, except that 

nothing in this paragraph shall prohibit an agency from 

taking into account in determining suitability or fitness 

any conviction of the employee or applicant for any

14



crime of violence or moral turpitude under the laws of 

any State, of the District of Columbia, or of the United 

States; or

“ (11) take or fail to take any personnel action on 

the basis of ‘personal favoritism.

(c ) (1 )  The head of each atjency shall bo responsible for 

the prevention of prohibited pcrsomiel practices, the compli

ance with and enforcement of applicable civil service laws, 

rules, and regulations and other aspects of personnel manage

ment. Any individual to whom the head of an agency delegates 

auihoriiy for ^personnel management, or for any aspect 

thereof, shall be similarly responsible within the limits of 

the delegation.

“ (2 ) In the case of employees and applicants for 

employment in the Federal Bureau of Investigation, disclo

sures described in subsection (b ) (8 ) (A )  of this section shall 

be made to the Attorney General or his designee. The Attorney 

General of the United States shall issue rules and regula- 

tioTis to protect employees and applicants for employment in 

the Federal Bureau of Investigation from the taking or 

failure to take any personnel action as a reprisal for such 

disclosure.

‘ ‘ (d) This section shall not be construed to extinguish 

or lessen any efort to achieve equal employment opportunity 

through affirmative action or any right or remedy available

to any employee or applicant for employment in the civil 

service under—

“ ( V  section 717 of the Civil Rights Act of 1964 

(42 U.S.C. 2000er-16), prohibiting discrimination on 

the basis of race, color, rdi^im, sex, or TUilional origin;

“ (2 ) sections 12 and 15 of the Age Discrimination 

in Employment Act of 1967 (29 fJ.S.C. 631, 633a), 

prohibiting discrimination on the basis of age;

'‘ (3 ) under the Equal Pay Act of 1963 (29 U.S.C. 

206 (d )) ,  prohibiting discrimination on the basis of .sejc;

“ (4 ) section 501 of the Rehabilitation Act of 1973 

(29 U.S.C. 791), prohibiting discrimination on the 

basis of handicapping condition;

“ (5 ) the provisions of this title, and rules and 

regulations thereunder, prohibiting discrimination on 

the basis of marital status or poliiical affiliation; or 

“ (6 ) the provisions of any other law, rule, or 

regulation prohibiting discrimination on any such basis.

2303. Responsibility of the Genercd Accounting Office 

‘ ‘ (a) I f  requited by either House of the Congress (or 

any committee thereof), or if considered Jiecessary by the 

Comptroller General, the General Accounting Office shall 

conduct audits and reviews to assure compliance u-ith the 

laws, rules, and regulations governing employment in the

10
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executive branch and in the competitive service and to 

assess the ejfectiveness and soundness of Federal personnel

‘ 7 6 ;  The (iencral Accounliiuj Office shall prepare ami 

submit an annual report to the Presiih nl and the Confjress on 

the activities o f the Merit Si/stems Protection Board and the 

Office of Personnel Manofjcnient. Such report shall include a 

description of—

significant actions tahen by the Board to 

carrij out its functions under this title: and

‘ ' (2 )  significant actions of the Office of Personnel 

Management, including an anah/sis of whether or not 

the actions of the Office of Personnel Management are 

in accord with merit system principles and free from 

prohibited personnel practices.

“ § 2304. Coordination with certain other provisions of law 

‘Wo provision of this chapter, or action taken under this 

chapter, shall be constnied to impair the authorities and 

responsibiliiies set forth in section 102 of the National Sc- 

cuinty Act of 1947 (61 Stat. 495; 50 U.S.C. 403), the 

Central Intelligence Agency Act of 1949 (63 Stal. 206; 50 

U.S.C. 403a and following), Public Law 66-36 (73 Stat. 

63; 50 U.S.C. 402 note), and Public Law 66-290 (76  

Stat. 168; 50 U.S.C. 831-835)

S. 2040 Engr. Aiudt.------ 2

( b ) ( 1 )  The table of chapters for part III of title J, 

United States Code, is amended by adding after the item 

relating to chapter 21 the following new item:

“23. Merit system principles---------------------------------------------- 23W.”

(2 ) Section 7203 of title 5, United States Code (as 

redesignated in section 703(2) (1 ) of this A ct) is amended—

(A ) by striking out ‘^Physical handicap' in the 

section heading and inserting in lieu thereof “ Handi

capping condition'; and

(B ) by striking out ‘^physical handicap'' each place 

it appears in the text and inserting in lieu thereof “ handi

capping condition!'.

TITLE I I -C I V I L  S E R VIC E  FU N CTIO N S; PE R 

FORM ANCE A P P R A IS A L ; A D VE R S E  ACTIONS

OFFICE OF PERSONNEL MANAGEMENT

Sec. 201. (a) Chapter 11 o f title 5, United States 

Code, is amended to read as follows:

‘̂Chapter 11— OFFICE OF PERSONNEL 

MANAGEMENT

18

'̂‘1101. Offlce of Personnel Mamagemeiit.
'̂̂ IIOS. pireotor; Dejmty Directori Associate Directors.

H103. Functions of the Director.
Delegation of authority for personnel management.

^̂ 1105. Reports to the Congress.
'•1106. AdTiwrdstrative procedure.

1101. Office of Personnel Management

“The Office of Personnel Management is an independent
estdblishment in the executive branch. The Office shall have
an official seal which shall he fudiciaUy noticed and shall

o



20
have its principal o/Jico in the District of Columbiâ  and 

may have field offlces in other appropriate locations.

**§ 1102. Director; Deputy Director; Associate Directors 

*'(a) There is at the head of the Office of Personnel 

Management a Director of the Office of Personnel Manage

ment appointed by the Prmdent, by and with the advice and 

consent of the Senate.

“ (b) There is in the Ofjke a Deputy Director of the 

Ofjice of Personnel Management appointed by the President, 

by and with the advice and consent of the Senate. The 

Deputy Director shall perform such functions as the Director 

may from time to Hme prescribe and shall act as Director 

during the absence or disability of the Director or when the 

office of the Director is vacant.

*‘ (c) No pei'son shall, while serving as Director or 

Deputy Director, 'sei've in any other office or portion in the 

Government of the United States except as otherwise pro

vided by law or by the President.

“ (d) There may be within the Office of Personnel Man

agement not more than 5 Associate Directors, as determined 

from time to time by the Director. Each Associate Director 

shall be appointed by the Director.

*‘§ 1103. Functions of the Director

“ (a) The foUoioing functions are vested in the Director 

of the Office of Persontiel Management, and shall be performed

In/ the Director, or subject to section 1 1 0 4 (a ) of this tilU, by  

such (nnployces of the Office as the Director dehignatea:

“ (1 ) securing accuracy, uniformity, and justice in

“ (2 ) appointing individuals to be employed by the

“ (3 ) directing and supervising employees of the 

distributmg business among employees and 

organizaliondl units of the Office, and directing the 

internal managem^t of the Office;

“ (4 ) directing the preparalvon of requests for ap- 

propriations for the Office and the use and expenditure 

of funds by the Office;

“ (5 ) executing, administering, and enforcing—

“ (A ) the civU service rules and regulations of 

the President and the Office and the statutes gov

erning the civU service; and

“ (B ) the other activities of the Office induding 

retirement and classificiUion activities;

“ (6 ) reviewing the operations under chapter 87 of 

this title; and

“ (7 ) the fuTictions prescribed in part 1 of Reor

ganization Plan Numbered 2 of 1978.

(b )(1 ) The Director shall publish in the Federal 

Register general notice of any proposed rule or regulation
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irhich affects any agency or its employees. A ny such notice 

shaV be in accorilance n-ith the notice reqniremeiils of seciion 

:i.')3(h) of thi« title. Ujnm receipt of su‘ h notice of any 

pwposeil rule or reyuhtion, the open'y shall, under regula

tions which . M l  be prescribed by the Office of Personnel 

Management, post such proposed rule or reyulation in .vich 

locations of such offices of the agency as the agency finds 

reasonably nece.-<sary to en.wre notice to the ma.vimum number 

of employees affected. The issuance of any .vwh rule or 

regulation shall be in accordance with the rule making 

requirements of section 5 5 3 (c ) of this title. A ny such rule 

or regulation shall be published in the Federal Register at 

least 60 days before its effeciii'c dale.

''(2 )  Parafjraph (1 )  of this subsection shall not apply 

to any proposed rule or regulation u'liich is temporary in 

nature and u'hich is necessary to be implemented expeditiously 

as a result of an emergency need.

‘*§ 1104. Delegation of authority for personnel management

' ^ a ) ( l )  Subject to sidjsection ( b ) ( 3 )  of this section and 

notwithstanding any other provision of this tille—

‘‘ (1) the President may delegate, in whole or in 

part, authority for personnel management functions, 

including authorUy for competUive examinations, to the 

Director of the Office of Personnel Management; and 
‘^(2) the D irector may delegate, in whole or in,
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part, any function vested in or delegated to the Director, 

including authority for competitive examinations (accept 

competitive examinations for administrative law judges 

appointed under section 3105 of this title), to the 

heads of agencies in the executive branch and other 

agencies employing persons in the competilire sen-ice; 

except that the Director may not delegate open competitive 

examination aulhorily u'illi respect to positions n'hose retpiire- 

mcnts arc common to agcndes in the Federal (torenimeni, 

other than in exceptional cases in which the interests of 

economy and efficiency require such delegation and in u'hich 

such delegation will not weaken the application of the merit 

system principles.

'‘ (b ) (1 )  The Office of Personnel Management shall es

tablish standards which shall apply to the activities of the 

Office or any other agency under authority delegated under 

subsection ( a) of this section.

“ (2 ) The Office shall establish and maintain an over- 

siyht program to ensure that activities under any authority 

delegated under subsection (a) of this section are in accord

ance with the merit system principles and the standards estab

lished under paragraph (1 ) of this subsection.

“ ( 3)  Xolhing in subsection (a ) of this section shall be 

construed as affecting the rcsponsibiliti/ o f the Director to 

cn.^ure comi>liomc tcilh the civil service fairs and regiilalioji.s.
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" ( c )  I f  the Offwc wakes a irrillvri finding, on the baaia 

of information obtained under the program eatablishcd under 

subsection (b ) (2 )  of this section or otherwise, that any action 

taken by an agency pursuant to authority delegated under 

subsection (a ) (2 )  of this section is contrary to any law, rule, 

or regulation, or is contrary to any standard established under 

subsection (h )(1 ) of this section, the agency invoiced shall 

lake any corrcctire action the Offwe may require.’ '

“§ 1105. Reports to the Congress

^^Xotwithstandiny any other provision of law or any rule, 

regulation, or direcl'tre, the Director, or any employee of the 

Office of Personnel Management designated hy the Director, 

may tra/n^ to the Congress on the request of any committee 

or subcommittee thereof, by report, testimony, or otherwise, 

infoi'mation and views on functions, responsibilities, or other 

matters relating to the Office, without review, clearance, or 

approval hy any other administrative authority.

1106. Administrative procedure

the exercise of the functions assigned under this 

chapter, the Director shall be subject to subsections (b), (c), 

and (d) of section 553 of this title, notwithstanding subsection

(a) of such section 553'*

(b )(1 )  Section 5313 of title 5, United Stal-es Code, is 

amended by {MerUm, «( the end thereof the following new 

paragraph:

**(24) Director of the Offioe of Personnel Manage-

(2 ) Section 5314 of such title is amended by inserting 

at the end thereof the folhwing new paraffraph:

“ (68) Deputy Director of the Office of Personnel
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(3 ) Section 5315 of such title is amended hy inserting 

at the end thereof the following new paragraph:

“ (122) Associate Directors of the Office of Per

sonnel Management (5 )

(c ) (1 )  The heading of part 11 of tide 5, United States 

Code, is amended hy striking out ‘ *THE UNITED STATES 

CIVIL SERVICE COMMISSION' and inserting in lieu 

thereof “CIVIL SERVICE FUNCTIONS AND RESPONSE 

BILITIES".

(2 ) The item rdaling to chapter 11 in the table of 

chapters for part 11 of such title is amended by sinking out 

“Organization’ and inserting in lieu thereof ‘̂Office of Person̂  

net Management".

MERIT SYSTEMS PROTECTION BOARD AND SPECIAL 

COUNSEL

Sec. 202. (a) Title 5, United States Code, is amended 

by inserting after chapter 11 the following new chapter:
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•̂ Chapter 12— MERIT SYSTEMS PROTECTION BOARD 

AND SPECIAL COUNSEL

'̂ 1201. Appoinimcnt of v era of the M erit Systems Protection Board. 
'"'■IWi. Term of office; filing vacancies; removal; quorum.
'̂■1203. Chairman; Vice Chairman.

'■'•liOlt. Special Cowntel; appointment and removal.
'•'‘005. Powers and functions of the Merit Systems Protection Board and 

Special Cownsel.
'̂ ISOG. Authority and responsibilities of the Special Counsel.
“7807. Hearings and decisions on complaints filed by the Special Counsel. 
'̂1S08. Reports to Congress.

“ § 1201. Appointment of members of the Merit Systems 

Protection Board 

‘*The Meint Systems Protection Board is composed of 

3 members appointed by the President, by and with the 

advice and consent of the Senate, not more than 2 of whom 

may be adherents of the same political parly. No member 

of the Board may hold another office or position in the Govern

ment of the United Stales. The Board shall have an official 

seal which shall be judicially noticed. The Board shall have 

its principal office in the District of Columbia and may have 

field offices in other appropriate locations.

*‘§ 1202. Term of office; filling vacancies; removal; 

quorum

"(a ) The term of office of each member of the Merit 

Systems Protection Board is 7 years.

“ (b) A member appointed to fill a vacancy occurring

before the end of a term of office of his predecessor serves for 

the remainder of that term. Any appointment to fill a vacancy 

is subject to the requirements of section 1201 of this title.

“ (c) Any member appointed for a 7-year term may not 

he reappointed to any following term.

“ (d) Members may be removed by the President only 

upon notice and hearing and only for misconduct, inefficiency, 

neglect of duty, or malfeasance in office.

“ (e) Except as otherwise provided in this title, the 

Board shall act upon majority vote of those members present, 

and any 2 members present shall constitute a quorum for 

the transaction of business of the Board.

“ § 1203. Chmmum; Vice Chairman

“ (a) The President shall from time to time designate 

one of the members of the Merit Systems Protection Board 

as the Chairman of the Board. The Chairman is the chief 

executive and administrative officer of the Board.

“ (b) The President shall from time to time designate 

one of the members of the Merit Systems Protection Board as 

Vice Chairman of the Board. During the absence or disability 

of the Chairman, or when the office of Chairman is vacant, 

the Vice Chairman shall perform the functions vested in the 
Chairman.

“ § 1204. Special Counsel; appointment and removal

^The Special Counsel of MerU Systems Protection
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advice and consent of the Senate, for a term of 7 years. The 

Special Counsel may he removed by the President only upon 

Hoticc and hcariiif/ and only for misconduct, inc/pcicncy, 

neglect of duty, or malfeasance in office.

*‘§ 1205. Powers and functions of the Merit Systems Pro

tection Board and Special Counsel 

" (a ) (1 )  Any member of the Merit Systems Protection 

Board, the Sjiecial Counsel, any administralive lau' jiidye 

appointed by ihe Board under section ‘>10~) of this title, and 

any employee of the Board desif/nated by the Board may 

administer oaths, examine n-itnesses, and receive evidence.

“ (2 ) Any member of the Merit Systems Protection 

Board, the Spedal Counsel, and any administrative law 

judfje appointed by the Board under section 310“) of this title 

may—

''(A ) issue snbpenas requiring the attendance and 

testimony of witnesses and the production of documentary 

or other evidence from any place in the United States or 

any territory or possession thereof, the Commonwealth of 

Puerto Pico, or the District of Columbia, and

'‘ (B ) take or order ihe taking of depositions and 

order responses to wntien interrogatories.

“ (b) In the case of contumacy or failure to obey a 

subpena issrled under subsection (a )(1 )  of this section, the 

United States district court for the judicial district in which

the person to wham the auhpena is addressed resides or is 

served may issue an order requiring such person to appear 

at any designated place to testify or to produce documentary 

or other evidence. Any failure to obey the order of ihe court 

may h  punished by the court as a contempt thereof.

*‘ (c)  Witnesses (whether appearing voluntarily or under 

subpena) shall be paid the same fee and mileage allowances 

which are paid mbpenaed witnesses in the courts of the 

United States.

'^(d)(1) At any time after ihe effcclive date of anif 

rule or regulation issued by ihe Office of Personnel Manage

ment in carrying out its functions under section 1103 of this 

title, the Board shall review any provLnon of such rule or 

regulation—

" (A )  on iUs own motion;

*‘ (B ) on the granting by the Board, in its sole 

discretion, of any petition for such review filed with the 

Board by any interested person, after condderatvon of 

the petition by the Board; or

“ (C ) on the filing of a written complaint by the 

Special Counsel requesting such review.

“ (2 ) In revieunng any provision of any rule or regula

tion pursuant to this subsection the Board shcdl declare such 

provision—

“ (A )  invalid on its fact, if the Board determines

O i
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that such provision would, if imphmeuted bij any afjcnci/, 

on its facc—

“ ( i)  require any employee to violate section 

2 :m ( b )  of this title; or

is contrary io any merit system principle;

or

“ (B )  Invalidl// implemenlcd by any agency, if the 

Board determines that such provision, as if has been 

implemented by the afjcnci) through any personnel action 

taken by the agency or through any policy adopted by the 

agency in conformity loith such provision—

“ (i)  has required any employee to violate sec

tion .230.2(b) o f this title; or

“ (ii )  has been contrary to any merit system 

principle.

“ (3 )  ( A )  The Director of the Office of Personnel Man

agement, and any agency implementing any provision of any 

rule or regulation under review pursuant to this subsection, 

shall have the right to participate in such review.

“ (B )  A ny review conducted by the Board pursuant to 

this paragraph shall be limited to determining—

“ (i)  the validity in its face of the provision under 

review; and

“ (it) whether the provision under review has been 
valitlly implemented.
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“ ( C ) The Board shall require any arjency—

“ ( i )  to cea.se compliance with any provi.sion of any 

rule or regulation which the Board declares under thi.s 

subsection io be invalid on its fa ce; and

“ ( a )  to correct any invalid implementation by the 

agency of any provision of any rule or regulation which 

the Board declares under this subsection to have been so 

invalidly implemented by the agency.

‘ ( e)  In addition to functions ofhenri.se provided in 

this title, the Board shall have the functions prescribed 

in part I I  o f Reorganization Plan Numbered 2  o f 1978.

“ ( f )  The Board shall conduct, from time io time, special 

studies relating io the civil service and io other merit sys

tems in the e.vecutive branch, and report to the President and 

to the Congress as to whether the public interest in a civil 

service free of prohibited personnel practices is being ade

quately protected.

 ̂ (i)) The Merit Systems Protection Board shall submit 

its request for annual appropriations to the Office o f Man

agement and Budget and to the ( 'ongre.ss.

*‘§ 1206. Authority and responsibilities of the Special 

Counsel

“ (a)(1) The Special Counsel shall receive any alle

gation of a prohibited personnel practice and shall investi-
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sary to determinegate the allegation to the extent 

whether there are reasonable grounds to believe that a pro

hibited personnd practice exists or has occurred.

**(2) I f  the Special Counsel terminates any imesligor 

lion under paragraph (1 ) of this subsection, the Special 

Counsel shall prepare and transmit to any person on whose 

allegation the investigation was initiated a written statement 

notifying the person of the tei'mination of the investigation 

and the reasons therefor.

''(3 ) In addition to authority granted under paragraph

(1 ) of this subsection, the Special Counsel may, in the ab

sence of an allegation, conduct an investigation for the pur

pose of determining whether there are reasonable gi'ounds to 

believe that a prohibited personnel practice exists or has 

occurred.

** (b )(1 ) I f  the Special Counsel determines that there 

are reasonoible grounds to believe—

“ (A ) that a personnel action was taken, or is to be 

taken, as a resuU of a prohibited personnel practice; 

and

''(B ) except with regard to a prohibited person

nel practice described in section 2 302 (b )(8) of this title, 

that the personnel action would have a substantial and 

adverse impact on the employee involved;

the Special Counsd may order a stay of the personnel 

action for 30 calendar days or any hnger period the Board 

may prescribe under paragraph (2 ) of this subsection.

“  (2 ) I f th e B o a rd -

**(A) has received a petition of the Special Counsd 

for an extension of a slay ordered under paragraph (1 )
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“ (B ) concurs in the determination of t 

Counsd under paragraph (1 ), after an opportunity is 

provided for oral or written comment by the Special

the Board m ay extend the period of such slay for any 

period it considers appropriate. I f  the aggregate period 

of the stay, as proposed to be extended, will not ea^eed 

60 days, the function of the Board under this paragraph 

may he performed by any one member of the Board.

“ ( c ) (1 )  In any case involving—

“ (A ) any disclosure of information by an employee 

or applicant for employment which the employee or

*‘ (i) a violation of any law, rule, or regula- 

4ion;or

“ (ii) mismanagement, a waste of funds, an 

abuse of avihority, or a substantial and specific 

danger to public health or safety;

art
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if the disclosure is not spedfically prohibited by law 

and if the information is not specifically required by 

Executive order to be kept secret in the interest of na

tional defense or the conduct of foreign affairs; or

'"(B) a disclosure by an employee or applicant for 

employment to the Special Counsel of ihe Merit Systems 

Protection Board, or to the Inspector General of an 

agency or another employee designated by the head of the 

agency to rcceirc such {Jisclosures, of information, other 

than foreign infcUigence or counlerintelligence infonna- 

iion the disclosvre of n'hich is specificalJg pvohibiled by 

laic or hg Execnlicc order, n'hich the emphgee or ap- 

plicant reasonably heJieres evidences—

“ (i) a violation of any law, rule, or regula

tion; or

“ (ii) mismanagement, a waste of funds, an 

abuse o f authority, or a substantial and specific 

danger to public health or safety; 

the identity of the employee or applicant may not be dis

closed without the consent of the employee or applicant dur

ing uny investigation under subsection ( a) of this sectian 

or under paragraph (2 ) of this subsection, unless the Special 

Counsel determines that the disclosure of ihe identity of the 

employee or applicant is necessary in order to effectively 

carry out the investigation.
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“ (2 ) Within 15 days after receiving any informatim 

under paragraph (1 ) (B )  of this subsection, the Special 

Counsel shall determine whether the information warrants an 

investigation. I f  an investigation is determined to be war

ranted, the Special Counsel shall—

“ (A ) transmit the information to the head of the 

agency involved;

*‘ (B ) require the head of the agency to—

“ (i) conduct an investigation of the informor 

tion and any related matters transmitted by the Spe

cial Counsel to the head of the agency; and

''(a ) submit a written report to the Special 

Counsel and to the General Accounting Office set

ting forth the findings of the head of the agency 

within 60 days after the date on which the infor

mation is transmuted to the head of the agency or 

within any longer period of time agreed to in writing 

by the Special Counsel; and

'‘ (C ) transmit a copy of the report to the em

ployee or applicant for employment who disclosed the 

information.

“ (3 ) Any report required under paragraph (2 ) of this 

Bvhsection shall be reviewed and signed by the head of the 

agency and sihaU include—

34
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a summary of the information with respect 

to which the investigation was initiated;

“ (B ) a detailed description of the conduct of the 

investigation:

^'(C) a summai'y of any evidence obtained from 

the inoestigation!

''(D ) a listing of any violation or apparent violation 

of any law, rule, or regulation; and

''(E ) a description of aiiy corrective action taken 

or planned as a result of the investigation, such as—  

" ( i )  changes in agency rules, regulaiioTis, or
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'‘ (ii) the restoration of any aggrieved employee;

"(Hi) disciplinary action against any em

ployee; and

“ (iv) referral to the Attorney General of any 

evidence of a criminal violation.

" (4 )  In any case in which evidence of a criminal viola

tion obtained hy an agency in an investigation under para

graph (2 ) of this subsection is referred to the Attorn^ Gen

eral, the agency shall notify the Office of Personnel Manage

ment and the Office of Management and Budget of the 

referral

" (5 )  Upon receipt of any report of the head of any 

agency required under paragraph (2 ) (B ) (ii) of this suh-

8ecti<ni, the Special Counsel shall review (he report and 

mine whether—

‘̂ (A )  the findings o f the head of the agency are

reasonable;

“ (B ) the agency’s investigation was complete and 

unbiased: and

" (C )  ihe corrective action taken or planned is 

sufficient in light of any violations found to have occurred. 

" (6 )  Upon receipt of any report of the head of any 

agency required under paragraph (2 ) (B ) ( i i )  of this sub

section, the General Accounting Office shall review the report 

and detejrmine whether the agency invesligalion involved was 

adequate and whether the corrective action, if any, taken or 

planned hy ihe agency is adequate. The General AccounUng 

Office shall report the results of its review to the Congress if it 

determines that the agency's investigation or any corrective 

action taken or planned by the agency is inadequate.

" (7 )  Except as specifically authorized under this sub

section, the provisions of this subsection shaU not be con

sidered to authorize disclosure of any information by the 

Congress, any agency, or any person which is ^

" (A )  specifically prohibited from disclosure by any 

other provision of law; or

" (B )  specifically required by Executive order to be

36
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kept secret in the interest of national defeme or the con

duct of foreign affairs.

*"(8) The Special Counsel may, with the consent of the 

employee or applicant for employment inoolved, participate 

in any proceeding before the Merit Systems Protection Board 

under section 7701 of this title, to the extent the Special 

Counsel determines appr&priate, if  the Special Counsel 

believes the personnel action which is the subject of the pro

ceeding involves a reprisal for a disclosure of information 

described in paragmph (1 ) (A ) or (B ) of this section.

'‘ (9 ) In any case under subsection ( c ) (1 ) (B )  of ihis 

section involving foreign inielligence or counterintelligence 

information the disclosure of which is specifkally prohibited 

by law or by Executive order, or in <iny case in which the 

Special Counsel, in consultation with the heed of an ag&ncy 

under subsection (d )(3 ) of this section, determines that 

information involved is prohibited from, disclosure by law 

or by Executive order requiring that information be kept 

secret in the interest of national defense or the conduct of 

foreign affairs, the Special Counsel shall trartsmit such in

formation to the Permanent Select Committee on Inielligence 

of the House of Bepresentatives and the Select Committee 

on Intelligence of the Senate.

“ (d) (1) If, in connection ivith any investigation under
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this section, the Special Counsel determines that there are 

reasonable grounds to believe that a prohibited personnel 

practice exists or has occurred which requires corrective 

action, the Special Counsel shall report the determination 

together with any findings or recommendations to the Merit 

Systems Protection Board, the agency involved, and to the 

Office of Personnel Management, and may report the deter

mination, findings, and recommendations to the President. 

The Special Counsel may include in the report recommeTtdar 

tions as to what corrective action should be taken, but the final 

decision on the corrective action to be taken shall be made 

by the Merit Systems Protection Board after opportunity 

for comment by ihe agency concerned and the Office of
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“ (2 ) If, in connection vjith any investigation under this 

secti^, the Special Counsel determines that there is reasonr 

able cause to believe that a criminal violation by an employee 

has occurred, the Special Counsel shall report the determina

tion to the Attorney General and to the head of the agency 

involved, and shall submit a copy of the report to the Director 

of the Office of Personnel Management and ike Direcun' of 

the Office of Management and Budget.

“ (3) If, in comiection with any investigation under this 

section, ihe Special Counsel determines that there is reason
able cause to believe that any violalion of any law, rule.
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or regulation has occurred which is not referred to in paror 

graph (1 ) or (2 ) of this suhsection, the violation shall be 

reported to the head of the agency involved. The Spedud 

Counsel shall require, within 30 days of the receipt of the 

report by the agmcy, a cerlifwation by the head of the agency

which states—

‘‘ (A ) that the head of the agency has personally

'*(B) what action has been, or is to be, taken, and 

when the action will be completed.

The Special Counsel shall maintain and make available to 

the public a list of noncriminal matters referred to heads of 

agencies and their certifications under this paragraph, except 

that pnor to including any hifoimaiion in a public list, the 

Special Counsel shall consult with the head of the agency 

involved to determine if any of the information to be con

tained therein is prohibited from disclosure by law or by 

Executive order requiring that information be kept secret in 

the interest of national defense or the conduct of foreign 

affairs, in which case the information shall not be included

in such a public list.

(e) (1 ) In addition to the authority otherwise pro

vided in this motion, the Special Counsel shall, except as 

provided in paragraph (2 ) of this subsection, conduct an 

investigation of any allegation concerning—

activity prohibited under subchapter 

73 of this tide, relating to political

‘^(A) 

in  of

activities

of this tUe, relating to political activUes by certain Slate
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“ (C ) arbitrary or capricious withholding of infor

mation prohibited under section 552 of this title, except 

that the Special Counsel shall make no investigation 

under this subsection of any withholding of foreign in

telligence or counterintelligence information the disclosure 

of which is specifically prohibit^ by law or by Execu

tive order;

“ (D ) activities prokibiled by any civil service lawt 

rule, or regulation, including any activity relating to 

political intrusion in personnel decisionmaJdng; and

“ (E ) involvement by any employee in any pro

hibited discrimination found by any court or appropriaie 

administrative authority to have occurred in the course 

of any peraonnd action.

“ (2 ) The Special Counsd shall make no investigation 

of any allegation of any prohibited activity referred to in 

paragraph (1 ) (D )  or ( 1 ) (E )  of this subsection if the 

Counsel determines that the allegation may be

o :)
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resolved more appropriately under an administrative appeals

“ (f)  During any investigation initiated under subsec

tion (a ), (c), or (e) of this section, no disciplinary auction 

shall be taken against any employee for any alleged pro

hibited activity under investigation or for any related 

activity without the approval of the Special Counsel.

“ (g ) (1 )  Ea^pt as provided in paragraph (2 ) of this 

subsection, if the Special Counsel determines that disciplinary

**(A) after any investigation under iAis section, or 

*‘ (B ) on the basis of any knowing and wUlful re

fusal or failure by an employee to comply unth an order 

or requirement of the Special Counsel under subsection 

(b ). (c), or (d )(3 ) of this section or an order of the 

Merit Systems Protection Board, 

the Special Counsel shall prepare a written complaint against 

the employee containing his determination, together with 

a statement of supporting facts, and present the complaint 

and statement to the employee and the Merit Systems Protec

tion Board in accordance with section 1207 of this tiUe.

“ (2) In the case of an individual appointed by the 

President, by and with the advice and consent of the Senate 

(other than an individual in the Foreign Service of the

United Stales), the complaint and statement referred to in 

paragraph (1 ) of this subsection shall be presented to the 

President for appropriate action in lieu, of being presented 

under section 1207 of this title.

“ (h) The Special Counsel may appoint the legal, adminr 

istrative, and support personnel necessary to perform the
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“ (i) The Special Counsel may prescribe regulations 

relating to the receipt and investigation of matters under the 

jurisdiction of the Special Counsel. Such regulations shall be 

published in the Federal Register.

“ (j )  The Special CouncU shall not issue any advisory 

opinion concerning any law, rule, or regulation (other than 

an advisory opinion concerning chapter 15 or suhchapter I I I  

of chapter 73 of this title).

“ (k) The Special Counsel shall prepare and submit an 

annual report to the President and to the Congress on—

“ (1 ) the investigation and disposition of each case 

considered by the Special Counsel during the annual 

period cohered by the report; and

“ (2 ) actions by the Special Counsd on cocA case 

referred by the Special Counsel to the President during 

Ike annual period covered by the report.

to



'*§ 1207. Hearings and decisions on complaints filed by the 

Special Counsel 

**(a) Any employee against whom a complaint has been 

presented to the M&rit Systems Protection Board wider seo- 

lion 1206(g) of this title shall be entitled to—

**(1) a reasonable time to answer orally and in 

writing and to furnish affidavits and other documentary 

evidence in support of the answer;

“ (2 ) be represented by an attorney or other repre

sentative;

“ (3 ) a hearing before the Board, an administrative 

law judge appointed under section 3105 of this title and 

designated by 'the Board, or any other employee of the 

Board designated by the Board to conduct the hearing;

‘*(4) have a transcript kept of any hearing under 

paragraph (3 ) ;  and

**(5) a written decision and reasons therefor at 

the earliest practicable date including a copy of any 

final order imposing disciplinary action.

"*(b) A  final order of the Board may impose disciplinary 

action—

*‘ (1 ) in the case of political activity prohibited under 

subohapter I I I  of chapter 73 of this title, as provide in 

section 7327 of this title; or

*•(2) in any other case, coneUting of removal, 

reduction in grade, debarment from Federal employment 

for a period not to exceed 5 years, m^ensUm, reprimand, 

or an assessmmt of a civil penally not to exceed $1,000. 

“ (c) There may be no administraUve appeal from an 

order of the Board. An employee subject to a final order 

imposing disciplinary action under this section may obtain 

judicial review of the order in the United States district 

court for the judicial district in which the employee resides.

“ (d) In the case of any Stale or. local officer or emr 

ployee under chapter 15 o f this tUle, the Board shoJl con

sider. the case in accordance with the provisions of such 

chapter.

1208. Reports to the Congress 

“Notwithstanding any other provision of law or any 

rule, regulation or diredive, any member of the Board, or 

any employee of the Board designated by the Board, may 

transmit to the Cmgress on the request of any committee or 

subcommittee thereof, by report, testimony, or otherwise, uv- 

formation and views on functions, responsibilities, or other 

matters relating to the Board, without review, clearance, 

or approved by any other administrative authority.” .

(b) Any term of office of any member o f the Merit 

Systems Protection Board serving on the effective date of
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this Act shall continue in effect until the term would expire 

under section 1102 of title 5, United States Code, as in effect 

immediately before the effective date of this Act, and upon 

expiration of the term, appointments to such office shall he 

made under sections 1201 and 1202 of title 5, United States
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(c ) (1 )  Section 5314(17) of title 5, United States 

Code, is amended by striking out '‘Chairman of the United 

States Civil Service Commission'’ and inserling in lieu thereof 

“ Chairman of the Merit Systems Protection Board^\

(2 ) Sectwn 5315(66) of such title is amended by 

striking out Members, Uniied States Civil Service Com

mission”  and inserting in lieu thereof “Members, Merit 

Systems Protection Boards’.

(3 ) Section 5315 of such title is further amended hy 

adding at the end hereof the following new paragraph:

*‘ (123) Special Counsel of the Merit Systems Pro

tection Board” .

(4 ) Parayraph (99) of section 5316 of such title is

(d) The table of chapters for part 11 of tide 5, United 

States Code, is am£nded by inserting after the item relating 

to chapter 11 the following new item:

"12. Merit Systems Protection Board and Special Counsel.__ I20I".

PERFORMANCE APPRAISAL 

Sec. 203. (a) Chapter 43 of title 5, United States

Code, is amended to read as follows:

‘̂Chapter 43.— PERFORMANCE APPRAISAL 

^^SUBCHAPTEB I—GENERAL PROVISIONS
'̂ Sec.

Defmxtwna.
Eatablishment of perfomumoe appraisal ayatema.

'̂ 4303. Aotwnahaaedonwnacceptahleperfornumce.
'̂ 4304. ReapoTiaibiUtiea of Office of Peraotmel Management.
^̂ 4305. Regulatumi.

4301. Definitions 

“For the purpose of this subchapter—

“ (1)  ‘agency* means—

“ (A ) an Executive agency;

“ (B)  the Administrative Office of the United 

States Courts; and

“ ( C)  the Government Printing Office; 

but does not include—

“ (i) a Government corporation;

“ (ii) the Central Intelligence Agency, the De

fense Intelligence Agency, the Naiional Security 

Agenx^, or any Executive agency or unit thereof 

which is designated hy the President and which 

conducts. foreign intelligence or count^ntelligence 

activities; or

“ (Hi) General Accounting Office;

“ (2) ‘employee* means an individual employed in 

or under an agency, hut does not include—
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*‘ ( A)  an employee outside the United States 

who is paid in acbordanoe with local native pre

vailing wage rates for the area in which employed;

“ (B) an individual in the Foreign Service of 

the United States;

“ (C) a physician, dentist, nurse, or other em

ployee in the Department of Medicine and Surgery, 

Veterans* Administration, whose pay is fixed under 

chapter 73 of title 38;

“ (D) an administrative law judge ‘ appointed 

under section 3105 of this title;

“ (E) an individual in the Senior Executive 

Service; or

“ (F) an individual appointed hy the President;

and

“ (3) ^unacceptable performance* means perform

ance of an employee which fails to meet established per

formance standards in one or more critical elements of 

such employee's position, which shall include, hut not be 

limited to conduct that demonstrates a pattern of recur

ring, discourte^ to the public, including discourteous 

conduct confirmed hy un immediate supervisor's report 

of four such instances within any one year period and 

any other pattern of discourteous conduct.

•■^4302. Ettablahment of perfmmamx apprmdl
"(a ) Eaeh agency shall devdep o n e  or more perform-

"(1 ) prooide for periodic appraisdU of job perfomr

in estab-“ (2) encourage employee 

lishing performance standards;

“ (3) use the resuUs ô 

basis for training, rewarding, 

reducing in ffrade, retaining, and

(4 ) shaU he the basis, notwithstanding any other 

provision of law, for promotions of one or more grades 

during any 12-̂ nonth period in individual cases of ex-

Under regulations which the Office of Personnel 

Manogemmt sh a U  prescribe, each performance appraisal

system shaU provide for—

‘^(1) establishing performance standards which wiU 

permit the accurate evaluation of job performance on 

the basis of objective criteria rdated to ike job in ques

tion for each employee under such system;

‘*(2) as soon as pradicable, but not later than 

October 1,1981, with respect to initial appraisal periods, 

and thereafter at the beginning of each following ap-



prawoZ perwd, communicating to each employee the 

performance standards and the critical elements of the 
employee* s position;

‘̂ (3) evaluating each employee during the appraisal 
period on such standards;

**(4) recognizing and rewarding employees whose 
performance so warrants;

‘‘ (5) assisting employees in improving unacceptable 
performance;

“ (6) reassigning, reducing in grade, or removing 

employees who continue to hive unacceptable perf(yrm- 
ance; and

‘*(7) promcting employees one or more grades 

during any 12-monih period, notwithstanding any other 

provision of law, in individual cases of exceptvynaUy 

meritorious performance, subject to limitations prescribed 
by the Office of Personnel Management on the number 
or property of such promotions.

**§ 4303. Actions based on unacceptable performance

**(a) Subject to the provisions of this section, an agency 
may reduce in grade or remove an employee for un
acceptable performance.

“ (b)(1) An employee whose reduction in grade or 
removal is proposed under this section is enMed to^
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''(A ) 30 days* advance written notice of the pro-

''(i) each instance of unacceptable perform

ance by the employee on which the proposed action is 
based; and

(ii) the critical elements of the employee's 

posUwn involved in each instance of unacceptable

“ (B) be represented by an attorney or other 
representative;

''(G) a reasonable time to answer orally and in 
writing;

''(D ) an opportunity during the notice period to 
demonstrate acceptable performance; and 

"(E ) a written decision which—

“ (i) in the case of a reduction, in grade or 
removal under this ieetion, spedfies Oie inOance$ 

of unacceptable performance by the em j^ee on

mhieh the reduction in grade or removal is based, 
and

"(H) unless proposed by the head of the agency.

has been concurred in by an employee who is in a

higher poeiUon than (he employee u,ho proposed the 
acHoh.

*'(2) An agency may, und^ regulutians prescribed by
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Ihe head of such agency, extend the notice period under aub- 
seotion (b ){ l )  (A ) of this section for not more than 30 days. 
An agency may extend the notice period for more than 

30 days only in accordance with regulations issued by (he 

Office of Personnel Managemeni.

“ (c) The decision to retain, reduce in grade, or remove

an emphyee—

“ (1) shall be made within 30 days after the date of 

the expiration of the notice period, and

*'(2) in the case of a reduction in grade or removal, 

may be based only upon those instances of unacceptable 

performance by the employee—

'*(A) which occurred during the 1-year period 

ending m  ihe date of the notice under svbsectim

(b )(1 )(A ) of this section in connection with the 

decision; and

*‘ (B ) for which the notice and other require

ments of this section are complied with.

“ (d) If, because of performance improvement by Ihe 

employee during the notice period, the employee is not re

duced in grade or removed, and the employee’s performance 

continues to he acceptable for 1 year from the date of the 

advance written notice provided under subsection (b) (1 )(A ) 

of this section, any entry or other notation of the unacceptable 

performance for which the action was proposed under this
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section shall be removed from any agency record relating to 

the employee.

‘Ye; Any employee who is a preference elî ibU or is 
in (he campetUive service and who has been reduced in grade 
or remcyoed under this section is entitled to appeal the action 

to the Merit Systems Protection Board under section 7701 

of this title.

“ (f) This section does, not apply to—

“ (1) the reduction to the grade previoudy held of 

a supennsor who has not completed the prohationary 

period under sedion 3321(a) (2) of (his title,

“ (2) the reductum in grade or removal of an 

employee in (he competitive service who is serving a 

probationary or trial period under an imlMl appoini- 

ment or who has not completed 1 year of current con

tinuous employment under other than a temporary 

appointment limited to 1 year or less, or

“ (3) the reduction in grade or removal of an 

employee in the excepted service who has not compUted 

1 year of current continuous emphymerd in the same 

or similar positions.

4304. Responsibilities of ihe Office of Personnel Men-

“ (a) The Office of Personnel Management shall make 

technical assistance avaMle to agencies in the deodopment



*‘ (h) If the Office of Personnel Management determines 

that a performance appraisal system does not meet the 

requirements of this subchapter (including regulations pre

scribed under section 4305 of this title), the Office of Person-̂  

nel Management shall direct the agency to implement an 

appropriate system or to correct operations under the system, 

and the agency shall take any action so directed.

“ §4305. Regulations

**The Office of Personnel Management Tnay prescribe 

regulations to carry out the purpose of this suhchapter.'\ 

(b) The item relating to chapter 43 in the table of 

chapters for part 111 of title 5, United States Code, is 

amended by striking out “ Performance Rating’ and inserting 

in lieu thereof “ Performance Appraisal” .

ADVERSE ACTIONS 

S ec . 204 . (a) Chapter 7 5  of title 5, United States 

Code, is amende by striking out subchapters I, II, and III 

and inserting in lieu thereof the following:

“SUBCHAPTER ISU SPEN SIO N  FOR 14 DAYS 

OR LESS

**§ 7501. DefinUions

“For the purpose of this subchapter—

“ (1) "employee' means an individual in the com- 

petitive service who is not serving a probationary or 

trial period under an initial appointm^t or who has
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completed 1 year of current continuous employment in 

the same or similar portions under other than a tem

porary appointment limited to 1 year or less; and

“ (2) ‘suspensi r̂* *he placing of an em

ployee, for disciplinary reasons, in a temporary status

5-1

“ § 7502. Actions covered

“ This subchapter applies to a suspension for 14 days 

or less, hut does not apply to a suspension under section 

7521 or. 7532 of this title or any action initiated under 

section 1206 of this title.

**§ 7503. Cause and procedure

“ (a) Under regulations prescribed by the Office of 

Personnel Management, an employee may he suspended for 

14 days or less for such cause as will promote the efficiency 

of the service, including conduct that demonstrates a pattern 

of recuiring discourtesy to the public, including discourteous 

conduct confirmed by an immediate supervisor’s report of 

four such instances within any one year period and any other 

pattern of discourteous conduct.

“ (b) An employee against whom a suspension for 14 
days or less is proposed is entitled to—



*•(1) an advance written notice atatmg the apecifio 

reasons for the proposed action;
a reasonable time to answer orally und in 

writing cmd to furnish uftdcvoita and other documentary 

evidence in support of the answer;

'̂  (3) be represented by an attorney or other repre- 

sentativej and

*‘ (4) a written decision and the specifio reasons 

therefor at the earliest practicable date.

‘'(o) An agency may provide, by regulation, for a hear

ing which may be in lieu of or in addition to the opportunity 

to answer provided under subsection (b )(2 ) of this section.

**(d) Copies of the notice of p̂roposed action, the answer 

of the imployee if written, a aummary thereof if madê 'oraUy, 

the notice of dedsitm and reasons therefor, and any order 

effecting ihe mspenaim, together with any supporting ma

terial, shall he maintained by the agency and shall be fur

nished to the Merit Systems Protection Board upon its re

quest and to the employee affected upon the employee's 

request.

“§ 7504, Regulations

''The Office of Personnel Management may prescribe 

regulatims to carry out the purpose of this subchapter.

^•SUBCHAPTEB II--BEMOVAL, SU&PEN810N 
FOB MOBE THAN U  DAYS, BEDUOTION IN 
GRADE OB PAY, OB FUBLOUQH FOB 

30 DAYS OB LESS 
«§ 7512. DefinUions} application

*‘ (a) For the purpose of this suhohapter—

*‘(1) 'employee' means—

“ (A) an individual in the comfeHdoe service 

who is not serving a probationary or trial period 

mder an initial appointment or who has completed
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than a lempor.ary appointment UmUed to 1 year or 

less; and

“ (B) a preference eligible in an Executive 

agency in Ihe excepted service, and a preference 

eligible in the United Stales Postal Service or 

the Postal Bate Commission, who has completed 1 

year of current continwuus service in the same or 

similar positions;

“ (2) ‘suspension* has the meaning as set forth in 

lion7S01(2) of ihistkle;

(3) 'grade' means a level of classification under

CD

"(4 ) 'par/ means the rate of basic pay fixed by
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itive action for the position held bylaw or adfrr̂  

an employee; and

**(5) ‘furlough' means the placing of an employee 

in a temporary status without duties and pay because 

of lack of work or funds or other nondisciplinary reasons, 

‘ (̂b) This suhchapUrdoes not apply to an employee- 

G '‘ (1) whose appointment is made by and with the 

advice and consent of the Senate;

*‘ (2) whose position has been determined to be of 

a confidential, policy-determining, or policy-advocating

character by—

“ M ; the Office of Personnel Management for 

a posUion that it has excepted from the competitive 

service; or

**(B) the head of an agency for a position 

which is excepted from the competitive service by 

statute.

“ (o) The Office of Personnel Managemeni may provide 

for the application of this subchapter to any position or 

group of posiHons excepted from the competUive service by

«§ 7512. Actions covered
“TAis aubchapter applies to— 

*‘ (1) a removal;

*‘ (2) a suspension for more than 14 days;

**(3)  areductimingrade;

“ (4) a reduction in pay; and 

‘̂ (5) a furlough of 30 days or less; 

yto—
*‘ (A ) a suspension or removal under section 7532 

of this title,

* (̂B) a reduction in force action under section 3502 

of this title,

“ fC ; the reductim in grade of a supervisor who 

has not completed the probaticnary pericd under sedifin 

3321(a) (2) of this title if such reduction is to the grade 

held immediately before becoming such a supervisor,

* (̂D) a reduction in grade or removal under seo-

tion 4303 of this title, or

“ (E ) an action initiated under section 1206 or 7521

of this title.

“§ 7513. Cause and procedure
“ (a) Under regulati&ns prescribed by the Office of Per

sonnel Management, an agency may take an action covered 

by this subehaptcr against an employee for such cause as will 

promote the efjicicncy of tJte service, including for conduct that 
demonstrates a pattern of recurring discourtesy to the public, 
including discourteous conduct confirmed by an immediate
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stip&rviaor'a report of four such inatancea within any one 
year period and any other paUern of discourteous conduct.

*̂ (h) An employee against wham an action ia pro

posed is entiUed to—

‘*(1) at least 30 advance wrUten notice, unr 

less there is reasonable, cause to hdieve the employee 

has c(mmitted a crime for which a sentence of impnaonr 

mmt may be imposed, stating the specific reasons for 

the proposed action;

**(2) a reasonable time, bui not less than 7 days, 

to answer oraUy and in writing and io furnish affidavits 

and other documentary evidence in support of the 

answer;

•*(3) be represented by an attorney or other reprer 

sentative; and

*‘ (4) a umtten decision and the specific reasons 

therefor at the earliest practicable date.

‘'(c) An agency may provide, by regulation, for a hear

ing which m>ay be in lieu of or in addition to the opportunity 

to answer provided under 'subsection (b) (2) of this section.

“ (d) An employee against whom an action is taken 

under this section is entitled to appeal to the Merit Systems 

Protection Board under section 7701 of this title.

“ (e) Copies of the notice of proposed action, the answer

59 of the employee when written, a summary thereof when 
made (yraHy, the notice of dedsion and reasons therefor, and 
any order effecting an action covered by this subchapter, to

gether wUh any supporting material, shaU he maintained by 

the agency and shaU be furnished to the Merit System Pro

tection Board upon its request and to the emphyee affected 

upon the employees request.

7514. Regulations 
“The Office of Personnel Management may prescribe 

regulations to carry out the purpose of this subchapter.

“SUBCEAPTEE III-ADMINISTRATIVE LAW 

J^UDGES

“§ 7521. Actions against administrative law judges

“ (a) An aation may be taken against an administrative 

law judge appointed under section 3105 of this tide by the 

agency in which the administrative law judge is employed 

only for good cause established and determined by the Merit 

Systems Protection Board on the record after opportunity 

for hearing before the Board.

“ (b) The actions covered by this section are—

“ (1) a removal;

“ (2) a suspension;

“ (8) a reduction in grade;

“ (4) a reduction in pay;

“ (5) a furlough of 30 days or Jess; and
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*'(6) a written reprimand or admamition based on 

the performance or nonperformance of adjudicatory
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**Chapter 77.-^APPEALS

but do not include—

''(A) a suspension or removed under section 7J>32 

of this tide;

**(B) a reduotim in force action under section 

3502 of this title; or

“ (C) any action initiated under section 1206 of this 

iitk:\

(b) So much of the analysis for chapter 75 of title 5,

United States Code, precedes the items relating to subchapter

IV  is amended to read as foUows:

‘̂Chapter 75.—ADVERSE ACTIONS

^SUBOHAPTEB ZSUSPENSION OF U  DATS OR LESS 
-Bee.
‘‘7S0J. DefinUioru.
**760B. AoHotu covered.

Cause and procedure.
RegvlationB.

^SVBCHAPTEB II—REMOVAL, SUSPENSION FOR MORE 
THAN U  DATS, REDUCTION IN GRADE OR PAT, OR FUR
LOUGH FOR SO DATS OR LESS 

^611. Defitdtione; applioatum.
Aetiona covered.
Cause and procedure.

^̂ 7614. RegtOaiiona.
<^SUBCHAPTER III—ADMINISTRATIVE LAW JUDGES 

^ m .  AcHona against admkUstnOioe law judges.”

APPEALS

Sec. 205, Chapter 77 of title 5, United States Code, is 
amended to read as foUows:

^̂ 701. Appelate procedures.
^̂ 7706. J^icial review of decisions of the Merit Systems Protection 

Board.

“ § 7701. Appellate procedures

‘*(a) An employee, or applicant for employmera, may 

submit an appeal to the Merit Syst&ms Protection Board 

from any axstian which is appealable to the Board under 

any law, rule, or regulation. An appellant shciU have 

right—

“ (1) to a hearing for which a transcript vnU be 

kept; and

“ (2) to be represented by an attorney or other

Appeals shall be processed in accordance with regulations 

prescribed by the Board.

“ (b) The Board may hear any case appealed to it 

or Tttay refer the case to an administrative law judge ap

pointed under section 3105 of this title or other employee 

of the Board designated by the Board to hear such cases. 

The Board, administrative law judge, or other employee 

(as the case may be) shall make a decision after receipt of 

the written representations of the parties to the appeal and 
after opportunity for a hearing under subsection (a )(1 ) 
of this section. A copy of the decision shall be furnished to

to
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each party to the appeal and to the Ofjwe of Personnel

“ (c )(1 ) Subject to paragraph (2) of this subsection, 

the decision of the agevicy shall be sustain^ mder svhseo- 

tion (b) only if the agency's decision is supported by a pre

ponderance of evidence.

“ (2) Notwithstanding paragraph (1), the cogency's de~ 

cision may not be sustained under subsection (b) of this sec

tion if the employee or applicant for employmentr-

'*(A) shows harmful error in the application of 

the agency's procedures in arriving at such decision;

“ (B) shaws that the decision was based on any pro

hibited personnel practice described in section 2302(b) of 

this title; or

‘YG) shows that the decision was not in accordance 

with law.

“ (d )( 1) Except as provided in subsection (e) of this sec

tion, any decision under subsection (b) of this section shall be 

final unless—

“ (A ) a party to the appeal or the Director of the 

Office of Personnel Management petitions the Board for a 

review within 30 days after the receipt of the decision; or 

“ (B) the Board reopens and reconsiders a case <m its 

own motion.

The Boa/rd, for good cause shown, may extend the SO-day 

period referred to in subparagraph (A ) of this paragraph. 

One member of the Board may grant a petUion or ô ĥ rwise 

direct that a, decision he reviewed by tU  full Board. The 

preceding sentence shall not apply if, by law, a decision of an 

administrative law judge i» required to he acted upon by tbe 

Board.

*‘ (2) The Director of the Office of Personnel Manage- 

mmt may petition the Board for a review under paragraph

(1) of this mbsection only if the Director is of the opinixm 

that the decision is erroneous and will have a substaniial 

impact on civil service laws, rules, or regulations under the 

jurisdiction of the Office of Personnel Managemeni.

“ (e) The Equal Employment Opporiumiy Commission 

may delegate to the Merit Systems Protection Board the 

authority to provide an employee or applicant with a prelimi

nary determinalion on the issue of discrimination whenever, 

as part of a complaint or appeal before the Merit Systems 

Protection Board on other grounds, the employee or applicant 

involved alleges a violation of section 717 of the Civil Rights 

Act of 1964 (42 U.S.C. 2000e-16), the Equal Pay Act 

of 1963 (29 U.S.C. 2 0 6 (d )), the Age Discrimination 

in Employment Act of 1967 (29 U .8.C . 631, 633a), or 

section 501 of the Rehabilitation Act of 1973 (29 U.S.C. 

791). Nothing in the subsection shall be construed to authorize
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the Equal Employment Opportunity Commission to delegate 

the function of making a final determination concerning the 

issue of discrimination.

*‘ (f) The Board, or an administrative law judge or 

other employee of the Board designated to hear a case, may—  

**(1) consolidate appeals filed by two or more 

appellants, or

**(2) join two or more appeals filed by the same 

appellant and hear and decide them concurrency, 

if the deciding official or officials hearing the cases are of the 

opinion that the action could remit in the appeals' being proc

essed mxyre expeditiously and would not adversely affect any 

party.

“ (g )(1 ) Except as provided in paragraph (2) of this 

subsection, the Board, or an administraiive law judge or other 

employee of the Board designated to hear a ca&e, may require 

payment by the agency involved of reasonable attorney fees 

incurred by an employee or applicant for employment if the 

employee or applicant is the prevailing party and the Board, 

administrative law judge, or other employee, as the case may 

be, determines that payment by the agency is warranted.

‘*(2) I f  an employee or applicant for employment is 

the prevailing party and {he dedsium is based on a finding 

of discrimination prohibited under section 2302(b) (1) of 

this title, the payment of attorney fees shaM he in accordance
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with the standards prescribed under section 706 of the Civil 

Rights Act of 1964 (42 U.S.C. 2000e-5(k )).

*'(h) The Board may, by regulation, provide for one 

or more aliemative methods for settling matters subject to 

the appellate jurisdiction of the Board which shall be appli

cable at the election of an applicant for employment or of an 

employee who is not in a unit for which a labor organization 

is accorded exclusive recognition, and shall be in lieu of other 

procedures provided for under this section. A  decision under 

such a method shall be final, unless the Board reopens and 

reconsiders a case at the request of the Office of Personnel 

Management under subsection (d) of this section.

*‘ (i) The Merit Systems Protection Board may pre

scribe regulations to carry out the purpose of this section.

7702. Ju d iM  review of decisions of the Merit Systems 

Protection Board 

“ (a) Any employee or applicant for employment adr 

versely affected or aggrieoed by a final order or decision of 

the Merit Systems Protection Board may obtain judicial re

view of the order or decision.

''(b) A  petition to review a final order or decision of the 

Board shall be filed in the Court of Claims or a United States 

district court as provided in chapters 91 and 85 , respectively, 

of title 2 8  except that cases of discrimination shall he filed 

under section 7 1 7 (c )  of the Civil Bights Act of 1 9 6 4  (4 2
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U .S .C . 2 0 0 0 e -1 6 (c ) )  under section 1 5  of the Ape Dis

crimination in Employment Act of 1967 (29 IJ.H.C. 638a

(c)), section 16(h) of the Fair Labor Standards Act of 

1938, as amended (29 U.S.C. 216 and 217), as applicable. 

Notwithstanding any other provision of lair, any petition for 

review must be filed within 30 days after the date the peti

tioner received notice of the final order or decision of the 

Board.

'‘ (c) The court shall review the record for the purpose 

of determining whether the findings are in accordance with 

law, and whether the procedures required by statute and reg

ulations were followed, except that in a case of discrimination 

brought under 42 U.S.C. 20()0e-16(c), 29 U.S.C. 633a(c), 

or 29 U.S.d. 216 and 217, the proceeding shall be de novo. 

The findings of the Board are conclusive if supported by the 

evidence in the record. If the court detei'mines that further 

evidence is necessary, it shall remand the case to the Board. 

The Board, after such further proceedings as may be re

quired, may modify its findings, and shall file with the court 

the record of such proceedings. The findings of the Board 

are conclusive if supported by the evidence in the record as

*‘ (d) I f  the Director of the Office of Personnel Manage

ment determines, in his sole discretion, that the Board erred 

in interpreting a civil service law, rule, regulation, or policy

directive affecting peraonnd managemeni and that the Boards a 

final decision or order will have a svhstantial impact on any . 

civH service law, rule, or regulabim, the Director may file a 

petition for judicial review of the order or decision in the 

United States District Court far the District of Columbia, 

In addition to the named respondent, the Board and all other 

parties to the proceedings before the Board shall have the 

right to appear in the proceeding before the court. The 

granting of {he petition for judioial review shaU be at the 

discretion of the court**.

T IT L E  I I I -8 T A F F I N G

rOLUNTBEB 8BRFICEB 

8 ec. 301. (a) Chapter 31 of title 5, United States 

Code, is amended by adding at (he end thereof the following
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**§3111. Acceptance of volunteer service

“ (a) For the purpose of this section, *8buden£ means 

an individual who is enrolled, not less than half-time, in 

a high school, trade school, technical or vocational institute, 

junior college, college, university, or comparable recognized 

educational institution. A n individual who is a student is 

deemed not to have ceased to be a student during an 

interim between school years if the interim is not mxyre 

than 5  months and if the individual shows to the satisfaction 

of the Offijce of Personnel Management that the individual



has a bona fide intention of continuing to ‘pursue a course 

of study or training in the same or different educational 

institution during the school semester (or other period into 

which the school year is divided) immediately after the 

interim.

**(b) Notunthstanding section 3679(b) of the Revised 

Statutes (31 U.S.C. 665(b)), the head of an agency may 

accept, subject to regulaiions issued by the Office of Personnel 

Management, voluntary service for the United States if the 

service—

*'(1) is performed by a student, with the permission 

of the institution at which the student is enrolled, as part 

of an agency program established for the purpose of 

providing educational experiences for students;

“ (2) istobe unjcompensated; and

“ (3) would not, under the facts and circumstances 

involved, be performed by an employee in the absence of 

voluntary service under this section.

''(c) Any student who provides voluntary service 

under subsection (b) of this section shall not be considered 

a Federal employee for any purpose other than for purposes 

of chapter 81 of this title (relating to compensalicn for in

jury) and sections 2671 through 2680 of titU 28 (relating

to tort claims).” .
(b) The analysis for chapter 31 of title 5, United States
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Code, is amended by adding at the end thereof the following 

new item:

‘ 3̂111. Acceptance of volunteer service?'.

E X C E P T I O N S  FR O M  T H E  C O M P E T I T I V E  S E R V I C E

S e c . 302. (a) Section 2108 of title 5, United States 

Code, is amended by adding at the end thereof the following 

new subsection:

“ (c )(1 ) The President may, by Executive order, except 

any position from the competitive service if the President 

determines that—

"'(A) the duties of such position—

“ (i) require significant involvement in the ad

vocacy of Presidential administration programs and 

support of their controversial aspects,

“ (ii) require significant participation in the 

determination of major policies of such administra

tion, or

“ (Hi) principally involve serving as a personal 

assistant to or advisor of a Presidential appointee, 

or serving in a confidential relationship directly un

der such a personal assistant or advisor; or 

“ (B) it would be impi'acticahle to apply competitive 

examination procedures in the filling of such position 

because of—
‘ Y national security.



" (ii) statutory or other significant requirements 

' establishing special envployment •conditions,

''(Hi) the;unusual naiure of the duties of such 

j)Ositiony
‘'(iv) duration and frequency of sennce,

**(v) work location, or

‘Yuij inadequate number of applwants.

'‘ (2) PeriodioaUy (hut not less often than 2 years), 

the President shall review exceptions from the competitive 

aevdce under Presidential authority, and shall revoke an 

exception if the President determines that, because of 

changed ch'^msfances, the exception is no longer appropriate 

under ihe provisions of paragraph (1) of this subsection.

'‘ (3) The President shall periodically review exceptions 

from Ihe competitive sei'vice in the Executive agencies made 

by or under statute, and shall prepare and transmit a report 

on each such review io each House of the Congress containing 

such legislative and administrative changes as the Presidemt

(b) Section 3302(1) of title 5, United States Code, is 

amended by inserting #  to the extent authorized under 

section 2103ic) of this tiile, ’̂ after ''necessary exceptions*'. 

DEFINITIONS RELATING TO PREFERENCE ELIGIBLES

S e c . 303. Effective hey inning October 1, 1980, section 

2108 of title 5, United State Code, is amended—

(3)  

graph (8)  

and

(4) by adding at the end thereof the following new

(1) hy striking out ’*and̂ ’ at the end of para

graph (2 ) ;

(2) hy inserting in paragraph (3) after '̂ means** 

the following: except as provided in paragraph (4)

ing out the period at the end of para- 

inserting in lieu thereof a semicolon;

" (4 )  except for the purposes of chapters 43 and 75  

of this title, * preference eligible* does not indude a retired 

member of the arm^d forces unless—

*‘ (A )  the individual is a disabled veteran; or 

“ (B ) the individual retired below the rank of 

major or Us equivalent; and

“ (5) ^retired member of the armed forced means 

a member or former member of the armed forces who 

is entitled, under statute, to retired, retirement, or re

tainer pay on account of service as a member.*  ̂

NONCOMPETITIVE APPOINTMENT OF CERTAIN DISABLED 

VETERANS

S e c . 304. ( a) Chapter 31 of title 5, JJnited States Code, 

is amended hy adding at Uie end thereof the foUowing new 

section:

•<I



**§3112. Preference ^gibles; disabled; noncompetUive 

appointment
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‘*Under regulations ‘prescribed by the Office of Person

nel ManagemerU, an agency may make a noncompetitive ap

pointment leading to conversion to career or career-conditional 

employment of a disabled veteran who—

'"‘(I ) has a compensable service-connected disability 

of 30 percent or more, or

**(2) is enrolled in or has successfully completed 

a course of job related training prescribed by the Ad

ministrator of Veterans* Affairs under chapter 31 of 

m e38:\

(b) The analysis for chapter 31 of title 5, United States 

Code, is amended by adding at Qie end thereof the following 

new item:
Preference eligiblea; disabled; nonoompetUive appointment.”.

APPOINTMENTS 

Sec, 305. Section 3321 of title 5, United States Code, 

is amended to r,ead as follows:

**§3321. Competitive service; probations; period of

*̂(a) The President may take such action, including 
the issuance of rules, regulations, and directives, as shaU 
provide as neatly as condiiions of good administration war
rant, for a period of probation—

“ (1} before an appointment in the competitive 

service becomes final; and

**(2) before an initial appointment as a supervisor 

or manager becomes final.

**(b) An individual—

**(1) who has been transferred, assigned, or pro- 

moted from a position to a supervisory or managerial

U

**(2) who does not satisfactorily complete the pro- 

baOonary period under subsection (a )(2 ) of this 

section,

shall be returned to a position of no lower grade and pay 

than the position occupied by the individual immediately 

before the transfer, assignment, or promotion of the individual 

to the supervisory or managerial position. Toothing in this 

section prohibits the taking of an action against an individual 

serving a probationary period under subsection (a )(2 ) of 

this section for cause unrelated to supervisory or managerial 

performance.” .

TRAINING

Sec: 306. Section 4103 of title 5, United Stales Code, 
is amended by inserting **(a)” before **In order to increase" 
and by adding at the end thereof the following new subsec
tion:

"‘(b)(1) Notwithatanding any other provision of this

00



ohaptery an agency may train any employee of the agency 

to prepare, the employee -for placement in another agency 

if the head of the agency determines that the employee iviU 

otherwise he separate under conditions which would entitle 

the employee to severance pay under section 5595 of this 

title.

‘*(2) Before undertaking any training under this suh- 
sectim, the head of the agency shall obtain verification from, 

the Office of Personnel Management that there exists a reasm- 

able expectation of placement in another agefncyi

‘'(3) In selecting an employee for training under this 

suhseciion, ^  head of the â eTicy shall consider—

“ (A ) the extent to which the current skills, knowl

edge, and abilities of the employee may he utilized in the 
new position; .y

*‘(B) Ihe employee's capability to leam new skills 

and acquire knowledge and abilities needed- in the new 
position; and

*̂(G) the henefits to the Gwemment which would 

result from retaining the employee in the Federal 

service,*’.

TRAVEL, TRANSPORTATION, AND SUBSISTENCE

8 ec. 307. Seciixm 5723(d) of title 5, United States ' 

Code, is amended by striking out **nof\

BBTIBEMBNT

8bo. 808. Section 8336(d) (2) of title 5, United Slates 
Code, is amended to read as foHowa:

“ (2) voluntarily, during a period ivhm the agency 

in which the employee is serving is undergoing a major 

reorganization, a major reduction in force, or a major 

transfer of function, as determined by the Ofice of Per

sonnel Managem̂ nJl, and the employee is serving in a 

geographic area designated by the Officef\

EXTENSION OF VETERANS REAVJUSTUENT 

APPOINTMENT AVTHORITT i

Sec. 309. Sedî m 2014(b) of title 38, ^fOted States 

Gdde, is amended td read as follows:

“ (b) To further this policy, veterans of ^  Vietnam 

era shad be eligible, in accordance v>Uh' ̂ regiidaHoAs which 

the Office of Personnel Uanagement shall pretlb̂ Hbe for vet

erans readjustment appointments and subsequent career- 

conditional appointments, under the term^md 'cMHitms of 

Ea!ecuti/oe Order Numbered 11521 (Marisk ^6,\1970), €0>- 

cept that these appointments may be made up to and indudr 

ing GS-7 of the General Schedule described in seUHon 5104 

of title 5, or its equivalent, and, for dis&bled veterans, the 

fourteen years of education limit shaU not apply. Notwith

standing any limitations vnth respect to the period of digibil- 

ity as prescribed in Executive Order Numbered 11521, 'a
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veteran of the Vietnam era who was eligible for appoint

ment under such Executive order on April 9, 1970, or a 

vetetan of the Vietnam era who was separated on or after 

such date, may be appointed at any Hme, No veterar̂  read

justment appointment may be made under the authority of 

this subsection after Septemher 30,1980” . 
notification of vacancies in  the civil service 

Sec. 310. Chapter 33 of title 5, United States Code, is 

amended by inserting at the end thereof the following new 

section:

**§ 3327. Notification of vacancibs in the civil service 

“ (a) For the purpose of this section—

*‘ (1) ‘agenci/ has the meaning set forth in sectian 

6102 of this title; and

**(2) v̂acant position* means a position in an 

agency which is considered by the agency to be avail- 

' •• tiible for emphymeTit.

**(b) Each agency shall promptly notify the Office of 

Personnel Management of-^

*-"(1) each vacant position in the agency together 
with the address to which requests for information con

cerning the position may be sent; and
“ (2) each position of which the Office was notified 

under paragraph (1) of this subsection and which has

78

since been filled or is otherwise no longer considered by 

ViH the agency to be available for employment.

**(c) The Office shall transmit to the United States 

Employment Service, and make available to each employ

ment office established by the Service, a comprehensive list

ing of all vacant positions and addresses of which the Office 

has been notified under subsection (b)(1) of this section. 

The Office shall revise the listing each month in accordance 

with the notificatiom of filed or otherwise unavailable posi

tions received by the Office under subsection (b)(2) of this 

section and shall promptly transmit to the Service each 

revision.” .

(b) The analysis for chapter 33 of title 5, United 

States Code, is amended by inserting after the item relating 

to section 3326 the following new item:
NoHfUsaiionof vacanciestnthecivUserince.”.

dual p a t  for retired members of the uniformed 

services

Sec. 311. Section 5532 of title 5, United States Code, 
relating to retired officers of the uniformed services, is 
amended by striking out so much of such section as precede 
subsection (c) and by inserting in lieu thereof the following: 
“ § 5532. Employment of retired members of the uniformed 

services; reduction in pay 
“ (a) If any memher or former memher of a uniformed

o



service is receiving retired or retainer pay and is employed 
in a position the annual rate of basic pay for which, when 
combined with the member̂ s annual rate of retired or 
retainer pay, exceeds the rate of basic pay then currently 
paid for level V of the Executive Schedule, such member's 

retired or retainer pay shall be reduced by an amount com

puted under subsection (b) of this section. The amounts or 

the reductions shall be deposited to the general fund of the 

Treasury of the United States.

“ (b) The amount of each reduction under subsection (a) 

of this section allocable for any pay period in connection 

with employment in a position shall be eqml to the retired 

or retainer pay allocable to the pay period, except that the 

amount of the reduction may not result in the amount of re

tired or retainer pay allocable to the pay period after being 

reduced, when combined with the basic pay for the employ

ment during the pay period, being at a rate less than the rate 

of basic pay then currently paid for level V of the Executive 

Schedule.’*.

(b) Section 5531 of title 5, United States Code, relating 

to definitions, i$ amended—

(1) by striking out paragraph (1) and inserting in 

lieu, thereof the following:

*"(1) m̂ember' has the meaning ^ven such term by 

section 101(23) of title 37;’’ ;

(2 ) by striking out the period at the end of paror 
graph (2) and inserting in lieu thereof “ ; an^’ ; and

(3) by adding at the end thereof the foUowing new

“ (3) r̂etired or retainer patf means retired pay, as 

defined in section 8311(3) of this title, determined with

out regard to subparagraphs (B) through (D ) of stuck 

sectum 8311(3); except that such term does not include 

an annuity payable to an eligible beneficiary of a member 

or former member of a uniformed service under chapter 

73 of title 10.”

(c) Section 5532(c) of title 5, United Stai^ Code, is

(1) by striking out “subsection (b) of*;

(2) by striking out “or retirement’ each place it 

appears and inserting in lieu thereof *‘or retainer ’̂ ;

(3) by striking out “a retired officer of a.regtdar com

ponent of a uniformed service”  and inserting in lieu 

thereof “a member or former member of a uniformed 

service who is receiving retired or retainer pa:^*;  and

(4) in paragraph ( l ) ,b y  striking out “whose retire

ment was” and inserting in lieu thereof “whose retired or 

retainer pay is computed, in whole or in part,” .

(d) Section 5532(d) of tide 5, United States Code, is 

amended by inserting in lieu thereof the following:
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"'(d) The Office of Personnel Managem&at may author

ize exceptions to the restrictions in subsections' (a) and (b) 
of this section only when necessary to meet speciid or emer̂  

geitcy employmeht needs which result from.u shortage 

of well qualified candidates-, in' posî pna of mediccd̂ offijcers 
which,otherwise cannot readily met ” . i . .v L. ( '

(e) The item relating to section 5532 , in\ the analysis

fbr ĉhapt̂  55 of title 5, United Stat^ Codê ,h'\arfpended to

read as follows: '.yr • ^

“553». Employment of retited members of the ^idfonh^tiTyicM) deduc
tion in pay.".

(f)(1 ) The amendments made 'by this sectim' dhall apply 
only with respect to pay periods beginning afier the effective 

aate of this Act and only with respect to members of the 

uniform^ services who first receive retired of retaiher 'pay 

(as defined in section 5531(3) of title 5, United States Code 

(as amended by this section)), after the effective ddie of this 
Act.

(2) The provisions of section 5532 of title 5, United 
States Code, as in effect immediately before the effective'"date 
of this Act, shall apply with respect to any retired officer 
of a regular component of the uniformed ser^e who'is re
ceiving retired pay on or before such date in the dame manner 
and to the same extent as if the prec^ng subsections of this 
aedi^ had not been enacted. '

8^

MINORITY RECRUITMENT PROGRAM

S e c . 312. Section 7151 of title 5, United States Code, 
is amendedr-

(1) by striking out the section heading and inserting 
in lieu {hereof the following:

**§7151, Antidiscrimination policy; minority recruitment

(2) by inserting after such section heading the fol-

* Y Ĵ or ihe purpose of this section—

**(1) 'underrepresentation* means a situation in 
which the number of members of a minority group desig

nation (determined by the Equal Employment Oppor

tunity Commission in consultation with the Office of Per

sonnel Management, on the basis of the policy set forth in 

subsection (b) of this section) within a caiegory of civU 
service employment constitutes a lower percentage of the 

total number of employees within the employment cate

gory than the percentage that the minariiy constituted 
within the labor force of the United Stateŝ  as determined 
under the most recent decennial or midrdecade census, or 
current population survey, under title 18, and

‘*(2) *category of civil service employment means— 

“ M ;  ea^ grade of Ihe General Schedule de- 
acrihed in section 5104 of this title;
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**(B) each poaiium’ subject to aubchttpter IV  of 

chapter 53 o f,this title;

“ (C) such occupational, profesaional, or other 
groupings (including occupational aeries) within the 
categories established under subparagraphs (A) and 
(B) of this paragraph as the Office determines 

appropriate**;

(3) by inserting “ (b)" before “It is the policŷ *;

and

(4) by adding at the end thereof the following new 

suhsection:

“ (c) Not later than 180 days after ihe dale of the 

enactment of the CivU Service Reform Act of 1978, the 

Office of Personnel Management shall, by regulation, imple

ment a minority recruitment program which shall provide, 

to the maximum ecetcnt practicable—

“ (1) that each Executive agency conduct a continur 

ing program for the recruitment of members of minor

ities for positims in the agency to carry out the policy 

set forth in subsection (b) in a manner designed to 

eliminate underrepresentation of minorities in the various 
categories of civil service employment within the Fed

eral service, with special efforts direct^ at recruiting 

in minority communities, in educational institutions, and

\ from.Apth& aoWroM' Jfrtmi which minoriiiea can be 
recruited; and '•»

. “ (B) thal the Office conduct a coiUirming program 
o f -  ■ . ,

■ : ;  • ' “ (A ) assistance to agencies in carrying out 

program under paragraph (1) of 'this ^̂ taecUon, 
and

, “ (B ) evaluation and oversight of siuih recruUr 

ment programs to determine their effectioeness in

84

“ (d) Not later than 60 days after the date of the 

enactment of the CivU Service Beform Act of 1978, the 

Equal Employment Opportunity Commission shall—

“ (1) estahUsh ihe guidelines proposed to he used in 

carrying out the program required under, subsection (c) 

of this section; arid

“ (2) make determinations of underrepresentatim 

which are proposed to be used initially under such pro

gram; and

“ (3) transmit to the Executive agencies imoloed, 
to, ihe Office of Personnel Management, and to the Con

gress the determinations made under paragraph (2) of 
ihissubsecUon,̂ .' '

“ (e) Not later ihan January 31 o f each year, the 

Office shall prepare and transmit to each House of the Con-
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ffress a report on the aotimties of the Ofjice arid of Executive 

agencies under suhaectum (c) of (his section, including the 

affirmative action plans submitted under section 717.of the 

CivU Rights Act of 1964 (42 U.8,C. 2000e-16), the per

sonnel data fUe maintained by the Office of Personnel Man

agement, and any other data necessary to evaluate the effec

tiveness of the program for each category of civil service 

employment and for each minority group designation, for 

the preceding fiscal year, together with recommendations for 

administrative or legislative action the Office considers
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COMPENSATORY TIME OFF FOR RELIGIOUS OBSERVANCES 

Sec. 313. (a) Subchapter V of chapter 55 of tide 5, 

United Stateis Code, is amended by adding at the end thereof 

the following n£W section:

5550a, Compensatory time off for religious observances 

^ '̂(a) Not later than 30 days after the date of the en

actment of this secfion, the Office of Personnel Management 
^all prescribe regulations providing for work schedules 
under which an employee whose personal religious beliefs re

quire the abstention from work during certain periods of time, 
may dect to engage in overtime work for time lost for meeting 
those religvcius requirements. Any employee who so elects such 
overtime work shall be granted equal compensatory time off 
from his scheduled tour of duty (in lieu of overtime pay) for

such religious reasons, notwithstanding any other provision 
of law.

“ (b) In the case of any agency described in subpara

graphs (C) through (G) of section 5541(1) of this title, 

the head of such agency (in lieu of the Office) shall prescribe 

the regulations referred to in subsection (a) of this section.

“ (c) Regulations under this section may provide for 

such exceptions as may be necessary to efficiently carry out 
the mission of the agency or agencies involved.” .

(b) The analysis for chapter 55 of tide 5, United States 

Code, is amendLed by adding after the item relqting to section 
5550 the following:
6̂B50a. Compensatory time off for retigioua o'bservanoM?\

TEMPORARY EMPLOY>MENT LIMITATION 

Sec. 314. Effective on£ year after the date of the enact

ment of this Act the number of individuals employed in or 

under an Executive agenoy shall not exceed the number of 
individuals so employed (m January 1, 1977.

(b) The President shall prescribe regulations to carry 

out the purpose of this section, including regulations to en

sure that no increase in the procurement of personal services 
by contract occurs by reason of the enactment of this section.

(c) In administering this section, an individual em- 
on a part-time career employment basis shall be
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counted as a fraction which is determined hy dividing 40 
hours into the average number of hours of sû h individual's 
regularly scheduled workweek.

(d) For the purpose of this section, ‘^Executive agency'' 
has the meaning set forth in section 105 of title 5, United 
States Code.

(e) The provisions of this section shall not apply during 

a time of war or during a period of national emergency 

declared hy the Congress or the President.

(f) The provisions of this section shall terminate at noon 

on January 20, 1981.

INTERPRETING ASSISTANTS FOR DEAF EMPLOYEES 

Sec. 315. (a) Section 3102 of title 5, United States 

Code, is amended—

(1) hy redesignating paragraph (4) of subsection

(a) as paragraph (5), hy striking out **and*' at the end 

of paragraph (3), and inserting after paragraph (3) the 

JoUowing n£w paragraph (4 ):

‘Y 4; ‘deaf employee* means an individual employed 

hy an agency who establishes, to the satisfaction of the 

appropriate authority of the agency concerned under 

regulations of the head of that agency, that the em

ployee has a hearing impairment, either permanent or 

temporary, so sedere or disabling that the employment

of an interpre(ing assistant or assistants for the ^pbiyee 
is necessary or desirable U> enable such empCoyee to 
perform th£ work of the employee; and!’;

(2) in subsection (h), hy inserting “and inierprelr 

' ing assisiant or assistants for a deaf employed’ after *‘or 

assistants for a hlind employee”, and amending the last 

simlsnce to read as follows: redding asmlani or an 

inierpreting assistant, other than the one employed or 

asdgned under subsection (d) of this section, may re

ceive pay for services performed hy the assistant by and 

from the blind or deaf employee or a nonprofit organiza-
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(3) in subsection (c), hy inserting of deaf' after 
'*hlind!'; and

' (4) %y inserting ai the end thereof the ‘.following 
'■ new subsection: .. /

‘Yd).The head of each agency may al$o employ or assign, 
subject to section 209 of' tide 18 and to the provisions of 

'Ms title governing appointm^ and chapter 51 and sub- 
o'hapter VIII of chapter 53 of this title governing daŝ ĵca- 

tion' and pay, such reading assistants for blind employees 

md siich interpreting assistants for deaf ^ p loy^  ps may 

he mcessary to enable such empWyees'to perform their workJ\ 

(h')(l) The analysis of chapter 31 of title 5, United
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States Code,'is amended by striMngi out the item hlating to 

section 3102 and inserting in lieu thereof the follming: 

Employment of reading atsistantt for emplojfeê  and tnter-
priting akaiatanta for deaf empUyee8:\

(2) The caption for section 3102 of title 6, j)nited 

Stat^ Code,'is amended to read as follows:

**§3102. Employment of reading assistants for blind em- 
' ployed and interpreting assistants for deaf em

ployees*’ .

(c)' l^^tion 410(b )(1) of tide 39, tfnited Stat^ Code, 

is arnended hy'inserting aft^r “open meetings)'^ ‘a comma and 

'*3102 (employment of reading assistants for blind einphyeeh 

and interpreting assistants for deaf employees),” .

TITLE IV—SENIOB EXECUTIVE SERVICE

GENERAL ‘PROVISIONS

Sec. 401. (a) Chapter 21 of tide '5, United States 

Codii, is amended by inserting after section 2101 the follow

ing new section:

“ § 2101a. The Senior Executive Service

‘•The ‘Senior Executive Servicb* consists of 
Executive Service pointwns (as defined tn section

3132(a)(2) of thistitU):*.
(b) Section 2102(d) (1) of tiOe 5, United States Code,

.... -  89

nded- ....

(1) by striking out *‘and̂ ' at the end of subpara

graph (A );
(2) by adding “and” at (he end of subparagraph 

(B);and
(3) by adding at the end thereof (he following new
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**(C) positions in the Senior Executive Serv- 

ice;” .

(c) Section 2103(a) of tiOe 5, United States Code, is 

amended by inserting before the period at end (hereof (he 

JoUowing: “or (he Senior Executive Service*.

(d) Section 2108(3) of title 5, United States Code (as 

amended in section 302 of this Act), is further amended—

(1) by striking out the period at the end thereof

and inserting in lieu (hereof a semicolon; and

(2) hy adding at the end thereof (he following:

“but does not include applicants for, or members of the 

Senior Executive Service.'̂

(e) The analysis for chapter 21 of title 5, United States 
Code, is amended hy inserting after (he item relating to 
section 2101 (he following new item:

**tl01a. The Senior Eweeutvoe Serviee.”.

AUTBOBITT FOB EMPLOYMENT

Sec. 402. (d) Chapter 31 of tide 5, United States Code, 
is amended hy inserting after secUon 3112 (as added hy 
section 3 0 3 (a) of Ais Act), the fa^unng new suhchapler:
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^•SUBCHAPTEB II— TH E  SE N IO R  E X E C U T IV E  

aERVIOE
••§3131, ThB Senior Executive Service

••(a) It is (he purpose of (hie euhohapter to estdbliah a 

Senior Exeoutive Service to ensure that the management 

of the Government of the United States is responsive to the 

needs, policies, and goaU of the Nation and otherwise is of the 

highest quality. The Senior Executive Service shall be adminr

istered so as to—

**(1) provide for a com pensa^ system, including 

salaries, benefits, and incentives, and for other conditims 

of employment, designed to attract and retain highly comr 

petent senior executives;

"(2 ) ensure that compensation, retention, and tenure 

are contingent on managerial success which m  meas

ured on the basis of individual and organizational 

performance (including such factors as improvements in 

quality of work or service, cost effusiency, and timeUness 

of performance);

"(3 ) recognize exceptional accomplishment;

*•(4) enable the head of an agency to reassign senior 

executives to best accomplish the agemnfs missim;

**(S) provide for severance pay, reixrefnent benefits, 

and placement assistance for senior executives who are 

removed from the Senior Executive Service for non- 

disciplinary reasons;

caprioUms actume; ^
‘*(7) prwide forrprogram rcon^^

M : itdDooacy-ifi Ihe management of '^ lic  prd^ami;‘

*•(8) mdintain a merii pertonnd syitem free of imr

92

‘*(9) ensure aocountMUy for honest, eamomical, 

and efficient Oovemment;

*‘ (10) ensure compliance with aU applicable civU 

. ■ • service ktws, ntUs, an4 regulatiima inMling fiiose relatr 

. •  ing .to equal Jmphymera . op^uniiy,

‘‘(11) provide for the initial and contin̂ inff̂  sys- 

teiaatic deodopmeni of hig^y cOrripHent neriich, executives; 

“ (12) ensure career appointees and, to the greatest 

'  extmt passable, noncareer appoint^, protection from

, . ; ‘*(13) provide for:a professum'al mdnag^enl sys

tem which is guided by the public idterest and,free irom 

impropeî pbUticalinlerf^eî ;.(m3\^Y 

•; r. *‘(14J Je7iswre_'ihat,\fibtwithtMaMing theVprovisions 

of-.section 8134 vf̂ ihik title ^thoriiing up to 10 percent 

; ' o f iSemor ’ Execpbtive .Service ^sitions to he ‘ filled by 

i n rimcarier appointees, political' appointm;ents ^  >such

• potions arh miiiimized to the'maaim!um'eskeiit 'po'isible.
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Defi^iom anie:̂ lusion^ f ^  / ;  y 

‘ Ya) For tĥ  ptlrpQse of ̂ is  ^chapter—  ., .

• '.vj ! ‘Y^J mans an Execution agency, the

Administrative Office of the,Ui^Ued and

• the QoVern^ent Prmting Office, hut, does not indude—

""(A) a Government isorpoT.atign; ■ 

r. ■; the Federal, Bureau .of,Investigation, the

Agency, the National Secutity Agency ', or any E x 

ecutive agency or unit thereof which is designated 

. ^  the President and which conducts foreign inteUi- 

. ■ geiKfe or (^unterintelligence activities; or 

“ (C ) ^  General AccoUniing Offtbe';

“ (2) * Senior Executive Service position* means 

any position (other than a position in the Foreign Serv

ice of the United States or an administrative law judge 

' position und^ section'̂ 105 of this tilU) in an agency 

which is in GS~lSy 17, or 18 of the 'Genera^'Sch^ule 

or in level IV or V of the ExectUii)e, Schedule, or an 

§quivaJi^ position, which, is jiql required U> hĵ . filUd hy 

an appointment hy the President hy and with th^sidvice 
\ C9fmnt of the Sen^^ qnd.in 'whichjan t̂tiployee— 
i zX \/r̂ “ ('A) diret^ Jhfi’ work'of an organiisctHonal 

vnits ■ ' *uV- i: >■ .1..  ̂ .5-.
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“ (B) is held accountable for the success of one 

or more spedfic programs or projects; or

“ (C) supervises the work of employees other 

than personal assistants;

“ (3) "senior executive* means a member of the 

Senior Executive Service;

‘Y4>l "career appointee* means an individual in a 

Senior Executive Service position whose appointment to 

the position or previous appointment to another Senior 

Executive Service position was hosed on—

“ (A ) approval hy the Office of Personnel Man

agement of the managerial qualifications of such 

individual; and

“ (B) selection through a merit staffing process 

ccmsistent with Office of Personnel Management regu

lations;

“ (5) "limited term appointee* means an individual 

appointed under a nonrenewable appointment for a term 
of 3 years or less to a Senior Executive Service posi

tion the duties of which will expire at the end of such 
term;

**(6) "limited emergency appointed means an in

dividual appointed under a nonrenewable appointment, 
not to exceed 18 manOis, to a Senior Executive Service

00
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Midpated,position established to meet a bona fide, 
urgent need;

**(7) "noncare&r appoifM means an individual in 
a Senior Executive Service position who ia not a career 
appointee, a limited term appointeef or a limited emer

gency appointee:

“ (8) *career reserved poŝ vm* means a position 

which is required to be fiUed by a career appointee and 

which is designated under subsection (b) of (his section; 

and

**(9) * genial position* means any position, other 

than a career reserved position, which may be filled 

by either a career appointee, noncareer appointee, lim

ited emergency appointee, or limited ierm appointee.

(b)(1) For the purpose of paragraph (8) of subsec

tion (a) of this section, the Office of Personnel Management 

shall prescribe the criteria and regitlaHons governing the 

designation of career reserved positions. The criteria and 

regulations shall provide that a posUixm shall be designated 

as a career reserved position only if the filling of the position 

by a career appointee is necessary to ensure impartiality, or 

the pvblids confidence in the impartiality, of the Govem- 

ment. The head of each agency shall be responsible for
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desiffnaiifjLg, reserved 'in sach ■â gimcy tn

accordance with such criteria and regulatixmat' • •;
‘̂ (2) A pmtion for whu  ̂ a desigmxHotî î  in effect 

under this subsection may be hdd only by a mre^ appfHuitee.

•‘ (3) The .Office_ of Personnel
9 to I

tions should be dmgnated as career reserved. If the Office 

detennims that any such position should be so df̂ ignatê , it

“ (4) Not later than March 1 of each year, the of 

each agency shall pufMA in the Federal Rpgi?t^ a list of 

positicms in the agency which were career, reserved podfMns 

during the preceding calen^r year.  ̂ ■

An agency may file an application M  the Office 

of Pers(mn4 Management, setting forth reasons wĥ  it, or a

unit thereof, should be excluded fron̂  any prooiMm or .re

quirement of this subchapter. T)ie. Office of P m v ^  M ^  

agement shall—

review the applicatioj» and stated reasonŝ  

“ (2) undertake an . investigation to determine 

whether the agency or unit should be exduded from 

any provision, or requirement of this eubchapter, and, 

“ (3) upon completion of its review and inyesUjga- 

tion, recommend to the President whether the agency or 

unit should be excluded from any provision or require- 

ment of this subchapter.

00
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If ike Office recommends that an agency or unit thereof be 

excluded from any provision or requirement of this suh- 

pf̂ pterj the President may, on written determination, make 

the exclusion to the extent and for the period determined by 

President to be appropriate.

*Ud) The Office of Personnel Management may at any 

time recommend to the President that any exclusion pr&- 

viously granted to an agency or unit under subsection (c) 

of this section be revoked. Upon recomm,endation of the Office, 

the President may revoke, by vmtten determinatim, any ex

clusion made under subsection (c) of this section.

I f -
“ (1) any agency is excluded under subsection (c) 

of this section, or

**(2) any exclusion is revoked under subsection (d) 

of this section,

the Office of Personnel Management shall, within 30 days 
after the action, transmit to the Congress a report concern

ing the exclusion or revocation.
•*§3133. Authorisation of positions; authority for appoint

ment

*‘ (aj During each odd-numbered calendar year, each 
agency shall—

**(1) examine its needs for Senior Executive Serv
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ice positions for each of the 2 fiscal years beginning 
after such calendar year; and

**(2) submit to the Office of Personnel Management 

a written request for a specific number of Senior Execu

tive Service positions for each of such fiscal years.

**(b) Each agency request submitted under subsection

(a) of this section shall be based on—

“ (1) the anticipaled type and extent of program 

activities of the agency for each of the 2 fiscal years 
involved; and

“ (2) such other factors as may be prescribed from 

time to time by the Office of Personnel Management. 

‘Y c / The Office of Personnel Management, in con

sultation with the Office of Management and Budget, shall 

review ^  request of each agency and shall authorize, for 

each of the 2 fiscal years covered by requests required under 

subsection (b) of this section, a specific number of Senior 
Executive Service positions for each agency.

“ (d )(1) The Office may, on a written request of an 
agency or on its own initiative, malce an adjustment in the 
number of positions authorized for any agency. Each agency 
request under this paragraph shall be submitted in such form, 
and shall be based on such factors, as ike Office of Personnel 
Management ah<dl prescribe.

“ (2) The U>tal number of positiona in the Senior Execu^

98
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tive Service may not at any time during any fiscal year 
exceed 105 ^erc&nipf the total number of poaUions authorized 

tinder subaeotion (c) of this section for such fiscal year.

“ (e) Appointments to the Senior Executive Service may 

be made by appropriate appointing authorities of agencies 

subject to the requirements and limitations of this title.

“§ 3134. Limitations on noncareer appointments

‘*(a) During each calendar year, each agency ahalln- 

*'(1) examine its needs for employment of noncareer 

appointees for the fiscal year beginning in the following 

year; and

*‘ (2) submit to the Office of Personnel Management, 

in accordance with regulations prescribed by the Office, 

a written request for authority to emphy a specific 

number of noncareer appointees for such fiscal year. 

“ (b) The number of noncareer appointees in each agency 

will be determined annually by the Office of Personnel Man

agement on the basis of demonstrated need of the agency. 

The total number of noncareer appointees in all agencies 

may not exceed 10 percent of the iotdl number of Senior 

Executive Service positions in all agencies.

“ (c) The number of Senior Executive Service positions 

in any agency which are filled by noncareer appointees may 

not at any time exceed the greater of—

‘Y i ;  percent of the total number of Senior
Executive Service poaUions in the agency; or

**(2) the number of positions in ihe agency which 
were fUled on the date of the enactment of the CivU 

Service Reform Act of 1978 by—
“ (A) noncareer executive assignments under 

subpart F  of part 305 of title 5, Code of Federal 

Regulations, as in effect on ŵsh date, or

‘ (̂B) appoirUments to level IV or V of the 

Executive Schedule which were not required to be 

made by and unth the advice and consent of the 

Senate.

This wbsedwn shaU not apply in the case of any agency 

having fewer than 4 Senior Executive Service p o s its . 

**§3135. Biennial report

“ (a) The Office of Personnel Management shall submU 

to each Ho/use of the Congress, at the tisne the budget is 

submitted by the President to the Congress during each eoenr 

numbered calendar year, a report on the Senior Executive 

Service. The report shall indude—

**(1) the number of Senior Executive Service posir 

tions authorize for. ihe then current fiscal year, in the 

aggregate and by agency, and the projected number of 

Senior Executive Service positions to be authorized for 

the next two fiscal years, in the ag^egate and by agency;



**(2) a description of each exclusion in effect dur

ing the preceding calendar year under section 132(c) of 

thisiiHe;
''(3) the authorized number of career appointees 

and noncareer appointees, in the aggregate and by 

agency, for such fiscal year;

“ (4) the number of limited term appointees and 

limited emergency appointees, in the aggregate and by 

agency, employed during the preceding calendar year;

“ (5) the titles of career reserved positions designated
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“ (6) the percentage of senior executives at each pay 

rate, in the aggregate and by agency, emphyed at the

*‘ (7) the distribution and amount of performance 

awards, in the aggregate and by agency, paid during 

the preceding calendar year; and

‘'(8) such other information regarding the Senior 

Executive Service as the Office of Personnel Manage

ment considers appropriate.
**(b) The Office of Personnel Management shall submit 

to each House of the Congress, at the time the budget is sub

mitted to the Congress during each odd-numbered calendar 
year, an interim report showing changes in matters required 
to he reported under subsection (a) of this section.

3136. Regulations

*'The Office of Personnel Management shall prescribe 

regulations to carry out the purpose of this subchapter.” .

(b) Section 3109 of title 5, United States Code, is 

amended by inserting at the end thereof the following new 
subsection:

'̂ (c) Positions in the Senior Executive Service may not 

be filled under the authority of subsection (b) of this 
section.” .

(c) The analysis for chapter 31 of title 5, United 
States Code, is amended—

(1) by striking out the heading for chapter 31 and 
inserting in lieu thereof the following:

*XHAPTER 31—AUTHORITY FOR EMPLOYMENT 

‘•SUBCHAPTER I—EMPLOYMENT 

AUTHORITIES” ;
and

(2) by inserting at the end thereof the following: 
^^SUBOHAPTER II—THE SENIOR EXECUTIVE SERVICE

“Beo.
The Senior Executive Service.

*̂ S1S2. Definitions and eoBchuions.
ŜISS. Authorizaiion of potitiont; authority for appointment.

Lvmitaiiona on noncareer appovnimenlt.
Biennidl report.

^̂SlSe. ReguUawng.”.

EXAMINATION, CERTIFICATION, AND APPOINTMENT

S e c .  408. (a) Chapter S3 of title 5, United States Code,

is amended by adding at the ertd thereof the following new
subchapter:

102
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•‘8UBCHAPTEB VIII—APPOINTMENT, REAS
SIGNMENT, TRANSFEB, AND DEVELOP
MENT IN THE SENIOR EXECUTIVE SERV

ICE

*•̂ 3391. Definitions

*'For the purpose of this subchapter, ‘agenci/, ‘Senior 

Executive Service position’, ‘senior executive’, ‘career 

appointee’, ‘limited term appointee’, ‘limited emergency 

appointee', ‘noncareer appointee’, and ‘general poaitim’ have 

the meanings set forth in section 3182(a) of this titU 

“§ 3392. General appointment provisions

“ (a) Qualification standards shall he established hy the 

head of each agency for each Senior Executive Service posi

tion in the agency and shall be in accordance with require

ments established by the Office of Personnel Management.

“ (b)(1) An individual may be appointed to a Senior 

Executive Service position only if the appointing authority 

has determined in writing that the individual meets the 

qualification requirements of the posiiian.

“ (2) Not more than 30 percent of the individuals serv

ing at any tim£ in Senior Executive Service positions may 

have served less than an aggregate of 5 years in the civU serv

ice, unless the President certifies to the Congr̂ s that ihe 

limitation would hinder the efficiency of the 'Government. 

“ (c) If a career appointee is appointed by the Presi

dent, by and wUh the advice and consent of the SenaU, to 
a civilian position in the executive branch which is not 
in die Senior̂  Executive Service, and the rate of basic pay 

payable for which is equal to or greaier than the rate pay

able for level V of the Executive Schedule, the career 

appointee maff elect (at such time and in such manner as the 

OfiUse of Persohnd Managemml may prescribe) to c&nJIinue to 

hdve ihe provisions of this title rdaling to basic pay, performr 

dnce awiirds, awarding of ranks, severance pay, leave, and 

retirement apply as if the career appointee remained in the 

Senior Executive Service position from which he was ap

pointed. Such provisions shall apply in lieu of the provisions

104

“ (1) to the eaieni provided under regulaiions pre

scribed by the Office, and

“ (2) so long as the appointee continues to serve

“ i3393. Can

“ (a) Each agency shall establish a recruitment program, 

in acwrdance with guidance which shall be issued hy the 
Office of Personnel Management, which provides for recruit

ment of career appointees frm r-

“ (1) dll groups of qualified individual applicants 
within the civU service; or

COCO



'*(2) all groups of qualified individual applicants 

whether or not within the civU service.

**(b) Each agency shall establish one or more executive 

resources hoards, as appropriate, the members of which 

shall be appointed by the head of the agency from among 

employees of the agency. The boards shall, in accordant 

with merit staffing requirements established by the Office of

105

“ (1) review the qualifications of candidates for 

appointment as career appointees; and

'’’(2) mcdce written recommendations concerning 

candidates to the appropriate appointing authorities. 

“ (c) (1} The Office of Personnel Management shall 

establish one or more qualifications review boards, as appro

priate. It is the function of the boards to certify the managerial 

qualifications of candidates for entry as career appointees 

into the Senior Executive Service in ajccordance with regula

tions prescribe by the Office of Personnel Management Of

"(A ) At least one-half shall be appointed from 

among career appointees; and
“ (B) Up to one-half may be appointed from outside 

the civU service.
Appointments to such boards shall be made on a non-partisan

basis, the sole selection criterion being the professional kiwi l- 

edge of public management and other appropriate occupa

tional fields of the intended appointee.

“ (2) The Office of Personnel Management shall, in 

consultation with the various qualification review boards, 

prescribe criteria for establishing manxigerial qualifications 

for appointment to the Senior Executive Service. The cri

teria shaU prcmide for—

“ (A) consideration of demonstrated managerial ex-
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“ (B) consideration of successful participation in a 

career executive development program which is approved 

by the Office of Personnel Management; and

“ (C) sufficient flexibility to allow for the appoint

ment of individuals who have special or unique qualities 

which indicate a likelihood of managerial success and 

who would not otherwise be eligible for appointment. 

“ (d) An individuaTs initicd appointment as a career 
appointee shall becomc final only after the individual has 
served a l^ear probationary period as a career appointee. 
“ §3394. Noncareer and limited appointments

“ (a) Each noncareer appointee, limited term appointee, 

and limited emergency appwntee shaU meet the qualifications 
of the position to which appointed, as determined by the ap
pointing authority.

“ (b) An individtud may not be appointed as a limited

o



term appointee or as a limited emergeruty appointee without 
the prior approval of the exercise of such appointing author

ity by the Office of Personnel Management.

“ §3395. Reassignnti.nt and transfer within the Senior 

Executive Service 

“ ( a j f l )  A career appointee in an agency—

''(A ) may, subject to paragraph (2) of this sub

section, be reassigned to any Senior Executive Service 

position in the same atjency for irhich the appointee is 

(lualified; and

'*(B) mai/ transfer to a Senior Executive Service 

position in another agency for which the appointee is 

qualified, with the approval of the agency to which the 

appointee transfers.

“ (2) A career appointee may be reassigned to any 

Senior Executive Service position onhj if the career appointee 

receives a written notice of the reassignment—

“ (A ) at least 15 days in advance of such reas-

“ (B ) containing a statement of the critical reasons

Amj career appointee who is reassigned in violation of 

subparagraph (A ) of this paragraph may appeal the viola

tion to the Merit Systems Protection Board.

‘‘ (b )(1 ) A limited emergency appointee may he reas-

a i ^  to another Bmior Executive Service poaUUm in ihe 
same agency egtabUshed to meet a bona fide, unantimpated, 
w rg ^  need, except that the appointee may not serve in one 
or more poaUitna in such agency under such appoinitnerU in 

excess of 18 months.

*‘ (2) A limited term appointee may be reasrigned to anr 

other Senior Executive Service posUion in the same agency 

the duties of which unU expire at the end of a term of 3 

years or less, except that the appovnlee may not serve in one 

or more positions in ihe agency under such appointment in 

excess of 3 years.

•‘ (c) A limited term appointee or a limited emergency 

appointee may not be appointed to, or continue to hold, a 

position under such an appointment if, within ihe preceding 

48 mmths, the individual has served more than 36 months, 

in the aggregate, under any combination of such types of 

appointment. /

**(d) A noncareer appointee in an agency—

“ (1) may be reassigned to any general position in 
the agency for which the appointee is qualified; and 

“ (2) may transfer to a general position in another 
agency with the approval of the agency to which the 

appointee transfers.

“ (e)(1 ) Except as provided in paragraph (2) of this
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subsection̂  a career appointee in an agency may not be in

voluntarily reassigned—

'‘ (A ) within 120 days after an appointment of the 
head of the agency; or

“ (B) within 120 days after the appointment in the 
agency of the career appointee’s most immediate super

visor who—

“ (i) is a noncareer appointee; and 

*‘(ii) has the authority to reassign the career 
appointee.

''(2) Paragraph (1) of this subsection does not apply 
with respect to—

"*(A) any reassignment under section, 4314(b) (3) 
of this title; or

“ (B) in the case of any appointment referred to in 

paragraph (1) (A) or (B) of this subsection, any dis

ciplinary action initiated before the appointment.

“ (f) a career appointee may be transferred only if— 
“ (1) he consents to the transfer; and 
“ (2) the transfer is part of a program designed to 

enlarge the responsibilities of the career appointee and 
to advance his career in the Senior Executive Service. 

No adv&rse personnd action shaU be taken against a career 
appointee who exercises his right under this subsection not to
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consent to a transfer. Any career appointee against whom an 

adverse personnel action is taken in violation of this subsec

tion may appeal the personnel action to the Merit Systems 

Protection Board.

3396. Development for and within the Senior Executive 
Service

“ (a) The Office of Personnel Management shall estab

lish programs for the systematic development of candidates 

for the Senior Executive Service and for the continuing 

development of senior executives, or require agencies io estab

lish such programs which meet criteria prescribed by the 
Office of Personnel Management.

“ (b) The Office of Personnel Management shall assist 

agencies in the establishment of programs required under 

subsection (a) of this section and shall monitor the imple

mentation of the programs. If the Office of Persmnel Man̂  

agement finds that any agency’s program under subsection

(a) of this section is not in compliance with the criteria pre

scribed under such subsection, it shall require the agency to 
take such corrective action as many be necessary to bring 
the program into compliance with the criteria.

c) (1 ) The head of an agency may grant a sabbatical 

leave to any career appointee for not to exceed 11 months in 
order to permit the appointee to engage in study or unc&m- 
pensaied work experience which wUl contribute to the aj>-
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pointee's development and effeoUveneaa. A sabbatical leave 
shall not result in loss of, or reduction in, pay, leave to 

which the career appointee is otherwise entitled, credit for time 

or service, or performance or efficiency raUrig. The head of 

the agency may authorize in accordance with chapter 57 of 

thds title such travel and per diem costs as the head of the 

agency may determine to be essential for the study or

**(2) A sabbatical leave under this mbsection may not 

be granted to any career appointee—

“ (A) more than once in any 10-year period;

^*(B) unless the appointee has completed 7 years 

of semce—

'"(i) in one or more positions in the Senior 

Executive Service;

‘‘ (ii) in one or more other positions in the 

civil service the level of duties and responsibilities of 

which are equivalent to the level of duties and re

sponsibilities of positions in the Senior Executive 

Service; or

“ (Hi) in any combination of such positions; 

except that not less than 2 years of such ?  years of 

service must be in the Senior Executive Service; and 

*‘ (G) if the appointee is eligible for voluntary

retirement wUh a right to an immediate atmuUy wider 
section 8336 of this UOe.

Any period of assignment under section 3373 of this UUe, 

j to assignments of employees to SUUe and local gov
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ernments, shall not be considered a period of service for the 

purpose of subparagraph (B ) of this paragraph.

‘*(3) (A ) Any career appointee in an agency may be 

granted a sabbatical have under this suhsection only if the 

appointee agrees, as a condUion of accepting the sabbatioal 

leave, to serve with the agency upon the completion of the 

leave, for a period of 2 consecutive years.

“ (B) Each agreement required under subparagraph

(A ) of this paragraph shall provide that in the event the 

career appointee faxls to carry out the agreement (except for 

good and sufficient reason as determined by the head of the 

agency involved) the appointee skaU be liable to the United 

States for payment of aU expenses (induding salary) of the 

sabbatical leave. The amount shall he treated as a debt due the 

United States.

**§3397. Regulations

*‘The Office of Personnel Management shall prescribe 

regulations to carry out the purpose of this subchapter.

(b) The analysis for chapter 33 of title 5, United Stales
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Code, is amended hy inserting after the item relating to section

mtprovisioi

^ ŜUBOHAFTER VIII-APPOINTSfENT, REASSIGNUENT, 
TRANSFER, AND DEVELOFMENT IN THE SENIOR EXEO- 
VTIVE SERVICE

“Beo.
"SS91. Definiiiona.
•*SS9B. OmmU app----------- ,
“AJ95. OoTMT appoixOmenit.
“5394. Nonoareer and Imiited appomtmeToa.
“3395. Reaasiffnment and transfer within tfte Senior EseecuiiveServtoe. 
**3396. D&veioptMni for and within the Senior Executive Service.
•*3397. Regulations.”

RETENTION PREFERENCE

Sec, 4D4̂ . (a) Section 3501(b) of tide 5, United 

States Code, is amended by striking out the period at the 

md thereof and inserting in lieu thereof: *'or to a member of 

the Senior Executive Service.**.

(b) Chapter 35 of Me 5, United States Code, is 

amended by adding at the end thereof the following new 

subchapter:
‘^SUBCHAPTER V-REMOVAL, REINSTATE

MENT, AND GUARANTEED PLACEMENT 

PROVISIONS IN THE SENIOR EXECUTIVE 

SERVICE 
•*§S591.DefimHons

‘Tor the pui^se of this subchapter, ‘agency', ‘Senior 
Executive Service position’, ‘senior executive’, ‘career ap
pointee’, ‘limited term appointee’, ‘limited emergency ap-
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pointee’, *no7icareer appoirUee’, and ‘general position* have 

the meanings set forth in section 3132 (a) of this tide.

“§ 3592. Removal from the Senior Executive Service

*‘ (a) Except as provided in subsection (h) of this sec

tion, a career appointee may be removed from the Senior 

Executive Service to a civil service position outside of the 

Senior Executive Service—

‘‘ (1) during the 1-year period of probation under 

section 3393(d) of this title; or

“ (2) at any time for less than fully successful man

agerial performance as determiTved under suhchapter II 

of chapter 43 of this title.

“ (b)(1) Except as provided in paragraph (2) of this 

subsection, a career appointee in an agency may not be in

voluntarily removed—

‘'(A ) viithin 120 days after an appointment of the 
head of the agency; or

“ (B) within 120 days after the appointment in the 

agefnoy of the career appointee*s most immediate super

visor who—

“ (i) is a noncareer appointee; and 
“ (ii) has the authority to remove the career 

appointee.
“ (2) Paragraph (1) of this subsection does not apply 

ivith respect to—
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‘ ‘ (A ) any removal under section 4314(h )(3) of 

this title or:
“ (B ) in the case of any appointmmt referred to in 

parayraph (D  (A ) or (B ) of this mbseotion, any dis

ciplinary action initiated before such appointment.

‘Yc; A limited emergency appointee, limits term ap

pointee, or noncareer appointee may be removed from the 

service at any time.
**§ 3593. Reinstatement in the Senior Executive Service 

‘^(a) A former career appoinUe may be reinstated, 

without regard to section 8393 (b) and (c) of this title, to

is qualified if—
“ (1) the appointee has successfully completed the 

probationary period estMished under section 3393(d)

of this tide; and
“ (2) the appointee left the Senior Executive Service 

for reasons other than misconduct,'neglect of duty, mal

feasance, or less than fuUy successful managerial per

formance as determined under mbchapter II of chapter 

43 of this Me.
'̂ (b) A career appointee who is appointed by the 

President to any M  service position outside the Senior 

Executive Service and who leaves the portion for reasons 
other than nefffecf of duty, or m«!/e«a«ce ,KoU

te mUOed to be phoed in Ou Stmor ExeauUm Service tf 
the appointee appUa to (he Offce of Pemnnd Managetnent 
untlin 30 dags after teparalion from the Pretidentuil

appointment.
«§ 3594. Guaranteed placemeiU in other personnel systems

(a) A career appointee who was appointed from a civil 

service posUion held under a career or career-condUional 

appointment (or an appointment of equivdleni tenure, as 

determined by the Office of Personnd Management) and who, 

far reasons other than misconduct, neglect of duty, or mal

feasance, is removed from ^  Senior Executive Service dur

ing the probationary period under section 3393(d) of this 

title, shall be entitled to be placed in a civil service posQion 

(other than a Senior Executive Service posiiion) in any

agency.

“ (b) A career appointee
“ (1) who has complied the probationary period unr 

der section 3393(d) of this title; and

“ (2) who is removed from the Senior Execuhve 

Service for less than fuUy successful managerial per

formance as determined under subchapier II of chapter 

43 of this tide;

shaU be entitled to be placed in a dvil service position (other 

than a Senior Executive Service position) in any agency.
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(c)(1 ) For purposes of subsections (a) and (b) of 

this sectian—'

*‘(A) the position in which any career appointee 

is placed under such subsections shall be a coniinuing, 

fuU-time position at GS-15 or above of the General 

Schedule, or an equivalent position, and, in the case of a 

career appointee refei'red to in subsection (a) of this sec

tion, the career appointee shall be entitled to an appoint

ment of a tenure equivalent to the tenure of the appoint

ment held in the position from which the career appointee 

was appointed;

**(B) any career appmntee placed under subsection 

or (b) shaU be entitled to receive basic pay at the 

higher of—

**(i) the rate of basic pay in effect for the posi

tion in which placed;

*‘ (ii) the rate of basic pay in effect at the time 
of the placement for the position the career appointee 

held in the civil service immediately before being 
appointed to the Senior Executive Service; or

‘*(iii) the rate of basic pay in effect for the 
career appointee immediately before being placed 
under subsection (a) or (b) ; and 
"(C ) the placement of any career appointee under
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subsection (a) or (b) may not be made to a position 

which would cause the separation or reduction in grade

‘*(2) An employee who is receiving basic pay under 

paragraph (1)(B ) (ii) or (Hi) of this subsection is entitled 

to have the basic pay rate increased by 50 percent of the 

amount of each increase in the maximum rate of basic pay 

for the grade of the position in which the employee is placed 

under subsection (a) or (b) until the rate is equal to the 

rate in effect under paragraph (l)(B )(i) for the position 
in which the employee is placed.

**§ 3595. Regulations

"The Office of Personnel Management shaU prescribe 

regulaticns to carry out the purpose of this suhchapter."

(b) The chapter analysis for chapter 35 of tide 5, 

United States Code, is amended by inserting the following 
new Hem:

^̂ SUBOHAFTER V-REMOVAL, REIN8TATEMENT,AND OUAR- 
ANTEED PLACEMENT PROVISIONS IN THE SENIOR EX- 
ECVTIVE SERVICE

"Bee.
5̂691. Defmiumt.

'*SB9e. Rmnovcifnmitlu Senior EaemUive Service.
‘*3693. Reinstaterrumt in the Senior EaeouHveServiee.**3694. Ovaranteedplaeemeni in other pertonneleystema.
**3696. RegidaiioTu.”.

PERFORMANCE RATING 

S ec . 405. Chapter 43 of title 5, United States Code, xa 
amended by adding at the end thereof (he following:

o



"8UBCHAPTEB ll^PERFOBMANCE APPRAISAL 
IN THE SENIOR EXECUTIVE SERVICE 

**§4311. Definitions
**For the purpose of this subchapter, *agencj/, ‘senior 

executive', <md ‘career appointee' have the meanings set forth 

in section 3132 (a) of this title.

**§4312. Senior Executive Service performance appraisd 

systems

“ (a) Each agency shall, in accordaruse with standards 

established by the Office of Personnel Management, devdop 

one or more performance appraisal systems designed to— 

“ (1) provide for systematic appraisals of performr 

ance of senior execvMves;

‘*(2) encourage excellence in performance by senior 

executives; and

“ (3) prmde a basis for making eligibility deter

minations for retention in the Senior Executive Service 

and for Senior Executive Service performance awards. 

‘ ‘ (b) Each performance appraisal system established by 

an agency under subsection (a) of this section shall provide— 

‘*(1) that, on or before the beginning of each rating 

period, performance requirements for each senior execur 

tive in the agency are established in consultation with 

the executive and commvnicated to the executive;

**(2) that written appraisals of performance are

baaed on the indvindual and organizational ptrformonĉ  
requirementa established for the rating period involved; 

and
“ (3) tkat̂ each senior executive in the agency is 

provided a copy of the appraisal and rating under sec

tion 4314 of this tUle and is given an opportunity to 

respond in writing to the appraisal and rating and 

hive the appraisal and rating reviewed by an employee 

in a higher managerial levd in the agency before the

I determin•‘ (c) If the Office of Personnel Mm

that an agency performance appraisal system does 

unth the requirements of this subchapter or 

this subchapter, the Offioe of Personnel

order the agency to take any corrective action

under 

diaU 

necessary to

**§4313. Criteria for performance apprcdsdh

“Appraisals of performance in the Senior ExecuHoe 

Service shall be based on both individual and organizational 

performance, taking into account such factors as—

“ (1) improvements in quaHiy of work or service, 

including any significant reduction in paperwork;

“ (2) cost effidency;

“ (3) timeliness of performance; and

too



‘*(4) meeting normative action goals and achieve

ment of equal employment opportunity requirements.

**§ 4314. Ratings for performance apprcdsab

“ (a) Each performance appraisal system shall provide 

for annual summary ratings of levels of performance as
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*'(1) one or more fully successful levels,

“ (2) a minimally salisfactory level, and 

“  (3) an unsatisfactory level.

**(h) Each performajice appraisal system shall pro

vide ihai—

“ (1) any appraisal and any rating under such 

systemr-

**(A) are made only after review and evaluation 

by a performance review hoard established under

“ (B) are conducted at least armuaUy, subject 

to the limitation of paragraph (3) of this sub

section;

‘‘ (C ) in the case of a career appointee, may 

not be made within 120 days after the beginning of 

a new Presidential administration; and

are based on performance during a per
formance appraisal period the duration of which

shall be determined under guidelines established by 

the Office of Personnel Management, but which may 

be terminated in any case in which the agency 

making an appraisal determines that an adequate 

basis exists on which to appraise and rate the senior 

executive's performance;

'*(2) any career appointee receiving a rating 

at any of the fully successful levels under subsection

(a )(1 ) of this section may be given a performance 

award as preserved in section 5384 of this title;

“ (3) any senior executive receiving an unsatis

factory rating under subsection (a )(3 ) of this sec

tion shall be reassigned or transferred within the Senior 

Executive Service, or removed from the Senior Execu

tive Service, but any senior executive who receives 2 un

satisfactory ratings in any period of 5 consecutive years 

shall he removed from the Senior Executive Service, and 

“ (4) any senior executive who twice in any period 

of 3 consecutive years receives less than fuUy sruxessfvl 

ratings shall be removed from the Senior Executive 

Service.

‘*(c) Each agency ^all establish, in accordance with 

regulations prescribed by the Office of Personnel Manage

ment, one or more performance review boards, as appropri
ate. It is the function of the hoards to make recommenda
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tions to the appropriate,appointing authority of the agency
relating to the performance of senior executives in the agency.

The m&mhers of each hoard shall he appointed hy the head of

the agency from among employees of the agency ether than

senior executives with respect to which recommendations are

heing made the board. In making the recommendation

with respect to a career (ippointee, each board shall include at

least 1 career appointee.

«§ 4315. Regulations

''The Office of Personnel Management shall prescribe

regulations to carry out the purposes of this suhchapter.".

(b) The analysis for chapter 43 of title 5, United Stains

Code, is amended by inserting at the end thereof the following:
*^SUBOBAPTER II—PERFORMANOE APPRAISAL IN THE 

SENIOR EXECUTIVE SERVICE
"Sea

Definiiiona.
*̂4S1S. iS«mor Eaoeutwe Seroioe performance apprmadl eyiUma.

“JiSlS. Criteria for perforrnanoe appraisala.
4̂314, RaHnya for perfomumoe apprm»aU.

RtgvlatiffM.”.

AWARDim OF BANKS 

Seo. 406. (a) Chapter 45 of title 5, United States Code 

is am&nded by adding at the end thereof the following new 

section:

**§ 4507. Awarding of ranks in the Senior Executive Service 

*'(a) For the purpose of this section, ‘agency\ 'senior 

executive', and ‘career appointee" have the meanings set forth 

in section 3132(a) of this title.

*‘ (b) Each agency shall forward annually to the Ofj^ 
of Personnel Management recommendations of career appoint̂  
ees in the agency to he awarded Ihe rank of MerUorious 
Executive or Distinguished Executive. The recommendationa 
may take into account the individual! 8 performamie 

over a period of years. The Offixx of Personnel Mamiger 

ment shall review mch recommendations and provide to the 

President recommendations as to which of the agency recomr 

mended appoiniees should receive such rank.

"(c) During any fiscal year, the President may, sub

ject to subsection (d), award to any career appoiniee recomr

“ (1) Meritorious Executive, for sustained accom-

"(2 ) Distin^ighed Executive, for sustained ex- 

traordinary accomplishment.

“ (d) During any fiscal year^

"(1 ) the number of career appoiniees awarded the 

rank of Meritorious Executive may not exceed 5 perceni 

of the Senior Executive Service; and

"(2 ) the number of career appoiniees awarded the 

rank of Distinguished Executive may not exceed 1 per

cent of the Senior Executive Service.

** (e)(1 ) Receipt by a career appointee of the rank of 

Meritorious Executive entitles such individual to a lump-
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mm payment of $'2,500, which shall be in addition to the 

basic pay paid under section 5382 of this title or any award 

paid under section 5384 of this title.

*’ (2) Receipt by a career appointee of the rank of Dis

tinguished Executive entitles the individual to a lump-sum 

payment of $5,000, which shall be in addition to the basic 

pay paid under section 5382 of this title or any award paid 

under section 5384 of this title” .

(b) The analysis for chapter 45 of title 5, United 

States Code, is amended by adding al the end thereof the 

foUounng new item:
**4S07. Awarding of Banks in the Senior ExecuHve Service.”.

PAT RATES AND SYSTEMS 

Sec. 407. (a) Chapter 53 of title 5, United States 

Code, is amended by adding at the end thereof the following 

new svhchapter:

‘‘SUBCHAPTER VIII—PAT FOR THE SENIOR 
EXECUTIVE SERVICE 

«§ 5381. Definitions

“For the purpose of this suhchapter, *agencj/, ‘Senior 
Executive Service position*, and ‘senior executive* have the 
meanings set forth in section 3132(a) of this tide.
**§ 5382. Establishment and adjustment of rates of pay for 

the Senior Executive Service; comparability 
**(a) There thaHl he 5 or more rates of basic pay for
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the Senior Executive Service, tend each senior executive 

shall be paid at one of the rates. The rates of basic pay 

shall be initially established and thereafter adjusted by the 

President subject to subsection (b) of this section.

**(b) In setting rates of basic pay, the lowest rate for 

the Senior Executive Service shall not be less than the 

minimum rate of basic pay payable for GS-16 of the 

General Schedule and the highest rate shall not exceed (he 

rate for leoel IV of the Executive Schedule. The payment 

of the rates shall not be subject to the pay limitation of sec

tion 5308 or 5363 of this title.

*‘ (c) Subject to subsection (b) of this section, effective 

at the beginning of the first applicable pay period commeno- 

ing on or after the first day of the month in which an 

adjustment takes effect under section 5305 of this title in the 

rates of pay under the General Schedule, each rale of basic 

pay for the Senior Executive Service shall be adjusted by 

an amount, rounded to the nearest multiple of $100 (or 
if midway between multiples of $100, to the next higher 
multiple of $100), equal to the percentage of such rate of 
basic pay which corresponds to the overall average per

centage (as set forth in the report transmitted to the Con
gress under such section 5305) of the adjustment in (he rates 
of pay under the General Schedule. The adjusted rates of 
basic pay for the Senior Executive Service shall he included
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in the report transmitted to the Congress hy the President 
under section 5306(a) (3) or (o) (1) of this title.

“ (d) The rates of basic pay that are established and 
adjusted under this section shall be printed in the Federal 
"Register and shall supersede any prior rates of basic pay for 

the Senior Executive Service.

**§ 5383. Setting individual senior executive pay

*‘ (a) Each appointing authority shall determine, in 

accordance with criteria established by the Office of Personnel 

Management, which of the rates established under section 

5382 of this title shall be paid to each senior executive under

“ (1) at least 15 days in advance of the reduction;

'and

''(b) In no event may the aggregate amount paid to a 

senior executive during any fiscal year under sections 4507, 

5382, and 5384 of this title exceed 95 percent, of the annual 

rate payable for positions at level II of the Executive Sched

ule in effect at the end of such fiscal year.

**(c) Except for any pay adjustment under section 5382 

of this title, the rate of basic pay for any senior executive 
may not be adjusted mare than once during any 12-month 

period.

''(d) The rate of basic pay for any career appointee 

may. be reduced from any rate of basic pay io any. lower rate 

of basic pay only if the career appointee receives a written 

notice of the reduction-̂

“ (2) corUaining a statement of the critical reasons

Any career appointee whose rate of basic pay is reduced in 

violation of paragraph (1) of this subsection may appeal 

the violation to the Merit Systems Protection Board. 

**§5384. Performance awards in the Senior Executive 

Service

“ (a )(1 ) To encourage excellence in performance hy 

career appointees, performance awards shall he pa^ to car 

reer appointees in accordance with the provisions of this 

section.

“ (2) Such awards shall he paid in a lump sum and 

shall he in addition to the hasic pay paid under section 5382 

of this title or any award paid under section 4507 of this

aoe.

“(h) (1) No performance award under this section shall 

he paid to any career appointee whose performance was deter

mined to be less than fuMy successful at the time of the 

appointee's most recent performance appraisal and rating 

under subchapter II of chapter 43 of this tide.

“ (2) The amount of a performance award under this 

section shall he determined hy the agency head hut may not ex

ceed 20 percent of the career appointees rate of hade pay.



‘*(3) The number of career appointees in any agency 

paid performance awards under this section during any fiscal 

year may not exceed 50 percent of the number of Senior 

Executive Service positions in such agency. This paragraph 

shall not apply in the case of any agency which has less than

4 Senior Executive Service positions.

‘'(c) Performance awards paid by any agency under
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review boards established by such agency under section 4314 

of this title.

**§5385. Regulations

‘‘The Office of Personnel Management shaR prescribe 
regulations to carry out the purpose of this subchapter, and 

may provide guidance to agencies concerning the proportion 

of funds available for Senior Executive Service salary ex

penses which may be used for performance awards.” .

(c) The analysis of chapter 53 of tide 5, XJniied Stales 
Codê  is amended by adding at the end thereof the following 

new items:
^^SUBOHAFTER VIII—PAT FOR THE SENIOR EXECUTIVE 

SERVICE
»Beo.
“5SW. Definitions.

Ettdbliahment and adjuatment of raUa of pay for the Senior Eaee- 
vtive Service; eomparabUity.

“5555. SetHng individwtl aenior executive pay.
“£58 .̂ Performanoe awarda in the Senior Executive Service,
•*6S8B. Segulationa.”.

, r.  ̂  ̂ PAT ADMINISTRATION

ÊC. 408. Chapter 55 of title 5, United States Code, is 
. amended^

(1) by inserting “other than an employee or in- 
, dividual excluded by section 5541(2) (xvi) of this sec

tion’' immediately before the period at the end of section 
5 m (a )(B );

^  amending section 5541(2) by striking out 
“pr” after paragraph (xiv), by striking out the period 

after paragraph (xv) and inserting or*’ in lieu 

thereof, and by adding the following paragraph at .the 
end thereof:

“ (xvi) member of the Senior Executive Serv
ice.” ;

and

(3) by inserting “other than a member of the 

Smior Executive Service" after “employee'' in section 
, 5595(a) (2) (i).

TRAVEL, TRANSPORTATION, AND SUBSISTENCE 

. S ec . 409. (a) Section 5723(a)(1) of title 5, United 
Stales Code, is amended by striking out and’' and inserts 
imj in lieu thereof “or of a new appointee to the Senior Ex
ecutive Service; amT\

(h) Sxibchapter IV  of chapter 57 of m e 5, United
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States Code, is amended by adding at the end thereof the 
following new section:

"§  5752. Travel expenses of Senior Executive Servicd 
didates

“Emptoying agencies may pay candidates for Senior 

Executive Service positions travel expenses incurred inoidmt
... ; - v .  . \ ^ . v

to preemployment interviews requested by the errtpldying 

agency.**.

(c) The analysis for chapter 57 of title .5, United States 

Code, is amended by inserting after the item relating to sec

tion 5751 the following new item:

H762. Travel eapenaea of Senior Emecutive Service candidates.”.

LEAVE

Sec. 410. Section 6304 of title 5, United States ( otic, is 

amendedr-

(1) in subsection (a), by striking out '‘and (e )” 

and inserting in lieu thereof ''(e), and ( f ) ” ; and

(2) by adding at the end thereof the following new

**(f) Annual leave accrued by an individual while 

serving in a position in the Senior Executive Service shall 

not be subject to the limitation on accumulation otherwise im

posed by this section.".

. DIBOIPLINART ACTIONS

8bo. 411. Chapter 76 of tide S, United States Code, 
itamended^

(1) by inserting the following in the chapter anaJly- 
sis after aubchapter IV :

•#«L V-8EN10B EXEOVTnrE 8EBVIOE
•^641. DeflnUiotu.
•^mAcUimieovered.
7̂6iS. Oawe and procedure.**;

and
(2) by adding the following after subchapter IV : 

*‘8UBCHAPTEB V—SBNWR EXECUTIVE

SERVICE

7541, Definitions

**For the purpose of this gubchaptei^

**(1) êmphyê  means an individual in the Senior 
Executive Service who—

^  compUsted the probatimary period 
prescribed under section 3393(d) of this tide; or 

“ (B) was covered by the provisions of sub- 

chapter II of this chapter immediately before 

appointment to the Senior Executive Service; and 

*'(2) 'suspension' has the meaning set forth in 
section 7501 (2) of this tide.

*̂§7542. Actions covered

*'This subchapter applies to a removal from the dvU sen>- 

ice or suspension for more than 14 days, hut does not apply
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to an action initiated under section 1206 of this title, to a 

suspension or removal under section 7532 of this tiile, or to
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**§ 7543. Cause and procedure

'"(a) Under regulations presciibed by the Office of Per

sonnel Management, an agency may take an acti<m covered 
by this subchapter against an employee only for such cause 
as wiU prom4)te the efficiency of the service.

**(b) An employee against whom an action covered by 
this subchapter is proposed is entitled to—

**(1) at least 30 days advance written notice, unless 
there is reasonable cause to believe that the employee has 

committed a crime for which a sentence of imprisonment 
can be imposed, stating specific reasons for the proposed 
action;

" (2) a rauormbU thne, ha not leia than 7 day,, 
to answer oraUy and in writing and to furmsh affidavits 

and other documentary eeidence in tupport of the 
answer;

“ (3) be represented by an attorney or other repre
sentative; and

(4) a written decision and specific reasms there
for at the earliest practicable date.

"(c) An agency may prooide, by regulation, for a hear-

m.(7 which may be in lieu of or in addUion to the oppoHunity 

to amwer provided und̂ r eubseotion (b)(2) of this section.

“ (d) An employee against whom an action is taken un

der this section is entitled to appeal to the MerU Systems 
Protection Board under section 7701 of this title.

(e) Copies of the notice of proposed action, the answer 
of the employee when written, and a summary thereof when 

made orally, the notice of decision and reasons therefor, and 

any order effe^ng an action covered by this subchapter, to

gether vAth any supporting material, shaU be maintained by 

the agency and shaU be furnished to the Merit Systems Pro

tection Board upon its request and to the employee affected 
upm the employee's request.''.

-5 . re tir e m e n t

Sec. 412. (a) Section 8336 of titU 5, United States 
Code, IS amended by redesignating subsection (h) as sub- 
sectum (i) and inserting immediately after subsection (g) 
the following new suhsection:

"(h) A member of the Senior Ba ĉutioe Service who 
is removed from the Senior Executive Service for less than 

MIy successful managerial performance (as determined 
under subchapter 11 of chapter 43 of this title) after com- 
pleting 2S years of service or after becoming SO years of age 
avd completing20 years of service is entitled to an

(h) Section 8339(h) of tide 5, United States Code, is
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amended by striking out ••section 8336(d)” and insertmg in

lieu thereof •‘section 8336 (d) or (hy’.
CONVERSION TO THE SENIOR EXECUTIVE 8ERVICK

Sec. 413. (a) For the purpose of this sectim, ''agenci/\ 

••Senior Executive Service position̂ ', "career appointee*', 

••career reserved poaiiion̂ \ '̂limited term appointee'\̂ **rmr. 
career appointee’’, and •‘general position̂ ' have the meanings 

set forth in section 3132(a) of title 6, United States Code 

(as added by this title), and ‘‘Senior Executive Service*' has 

the meaning set forth in section 2101a of such title 5 (as

added by this title) .
(b)(1) Under the guidance of the Office of Personnel

(A) designate those positions which it considers 

should be Senior Executive Service positions and des

ignate which of those positions it considers should be 

career reserved positions; and
(B) submit to the Office of Personnel Management a

written request f01̂

(i) a speciiic number of Senior Executive Sera

ice positions; and
(ii) authority to employ a specific number oj 

nonca.reer appointees.

(2) The Office of Personnel Management shall reoiew th( 

designations and requests of each agency under paragraph

(1) of ihia subsection and shaU establish interim auOumzor 
turns in accordance ivith sections 8133 and 3134 of tiUe 6 ̂ 

UnUed̂ Stales Code (as added by this Act).

(c) (1) Each employee serving in a position at the time 

it is designated as a Senior Executive Service position under 

subsection (b) of this section ehdU elect to—

(A) decline conversion and be appoinied to a posir 

turn wider such employees current type of appointment
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rights and benefits associated with such type of appoinir 

ment and pay system; or

(B) accept conversion and be appointed to a Senior 

Executive Service position in accordance with the pro

visions of subsections (d), (e), (f), (g), and (h) of 

this section.

The appointment of an employee in an agency because of an 

election under subparagraph (A) of this paragraph shall not 

result in the separation or reduction in grade of any other

(2) Any employee in a position which has been desig

nated a Senior Executive Service position under this section 

shall be notified of such designation̂  the election required 

under paragraph (1) of this subsection̂  and the provisions 

of subsections (d), (e), (f), (g), and (h) of this section. 

The employee shall be given 90 days from the date of such

to



noHfication to make the election under paTagrctph (1) of 

this suhsection.

(d) Each employee who has elected to accept conversion 

to a Senior Executive Service position under subsection

(c)(1 )(B ) of this section and is serving und&r-̂

(1) a career or career-conditional appointment; or

(2) a similar type of appointment in an excepted 

service position, as determined by the Office of Per-
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shaU he appointed as a career appointee to such Senior 

Execu^ve Service position rvithout regard to section 3393

(c) and (d) of title 5, United States Code (as added hy this 
title).

ie) Each employee who has elected conversion to a 

Senior Executive Service position under subsection (c)(1 ) 

(B) of this section and is serving under an excepted appoint

ment in a position which is not designated a career reserved 

position in the Senior Executive Service, but is—

(1) a position in Schedule C of subpart C of part 
213 of iiUe 5, Code of Federal Regulations;

(2) a position filled by noncareer execwtive assign

ment under subpart F of part 305 of title 5, Code of 
Federal Regulations; or

(3) a position in the Executive Schedule under sub-

chapter II of chapter 53 of title 5, United States Code, 

other than a career Executive Schedule position; 

shall be appointed as a noncareer appointee to a Senior
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(f) Each employee who has elected conversion to a 

Senior Executive Service position under subsection (c)(1 ) 

(B) of this section, who. is serving in a position described in 

paragraph (1), (2), or (3) of subsection (e) of this section, 

and whose position is designated as a career reserved position 

under subsection (b) of this section shall be appointed to an 

appropriate general position in the Senior Executive Service 

or shall be separated,

(g) Each employee who has elected conversion to a 

Senior Executive Sei'vice position under subsection (c)(1 )

(B) of this section, who is serving in a position described in 

paragraph (1), (2), or (3) of subsection (e) of this section, 

and whose position is designated as a Senior Executive 

Service position and who has reinstatement eligibility to a 

position in the competitive service, may, on request to the 

Office of Personnel Management, be appointed as a career 
appointee to a Senior Executive Service position̂  The name 
of, and basis for reinstatement eligibility for, each employee 
appointed as a career appointee under this subsection shall 
be published in the Federal Register.

(h) Each employee who has elected conversion to a
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Senior Executive Service position under auhaection (c)(1 )
(B) of this section and is serving under a limited executive 
assignment under suhpart F of part 305 of title 5, Code of 

Federal Regulations, shall—
(1) be appointed as a limited term appointee to a 

Senior Executive Service posUion if the position then 

held by such employee wiU terminate wUhin 3 years of 

the date of such appointment;

(2) he appointed as a noncareer appointee to a 

Senior Executive Service position if the position then 

held by such employee is designed as a general posUion; 

or
(3) he appointed as a noncareer appointee to a gen

eral position if the position then held by such employee is 

designated as a career reserved position:

(i) The rate of basic pay for any emphyee appointed 

to a Senior Executive Service position under this section 

shall be greater than or equal to the rate of basic pay payable 

for-the positim held by such employee at the time of such 

appointment:
(j) The Office of Personnel Management shall prescribe 

regulations to carry out the purpose of this section. Any 

employee who is aygrieoed by any action by any agency 

under this section is entitled to appeal to the Merit Systems 

Protection Board under section 7701 of title 5, United States
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Code (as added by this title). An agency shell take any cor

rective action which the Merit Systems Protection Board 
orders in its decision on an appeal under this subsection. 

LlMITATIOm ON EXECUTIVE P0BITI0N8

Sec. 414. (a )(1 )(A ) Subsections (b) through (g) of 

section 5108 of title 5, United Slates Code, rdaUng to special 

authority to place positions at G8-16, 17, and 18 of the 

General Schedule, are hereby repealed.

(B) NotwUhstanding any other provision of law (other 

than section 6108 of such title 5), the authority granted to 

an agency (as defined in section 5102(a) (1) of such tUle 5) 

under any such provision to place one or more positions in 

GS-16, 17, or 18 of the General Schedule, is hereby 

terminated.
(C) Subsection (aj of section 5108 of title 5, United 

States Code, is amended to read as follows: *̂The Director 

of the Office of Personnel Management may establish, and 

from time to time revise, the maximum numbers of positums 

(not to exceed an aggregate of 10,920) which may at any 

one time be placed in—

‘'(i) GS-16, 17, and 18; and 
“ (a) the Senior Executive Service, in accordance 

with section 3133 of this title.

A position may be placed in GS-16,17, or 18, only by action 

of the Director of the Office of Personnel Management:'.

to



(2) (A ) Notmthstanding any other provision of law 

(other than section 3104 of title 5, United States Code), the 

authority granted to an agency (as defined in section 5102

(a )(1 ) of such title 5) to establish scientific or professional 

positions outside of the General Schedule is hereby terminated.

(B) Section 3104 of title 5, United States Code, is 

amended by striking out subsections (a) and (b) and in

serting in lieu thereof the follounng:

''(a)(1) The Director of the Office of Personnd Man

agement may establish, and from time to time revise, the 

maximum number of scientific or professional positions (not 

to exceed 525) for carrying out research and develop

ment functions which require the services of specially quali

fied personnel which may be established outside of the Gen

eral Schedule. Any such position may be established only by 

action of the Director of the Office of Personnel Manage

ment.

“ (2) The provisions of paragraph (1) of this subsection 

shall not apply to any Senior Executive Service position (as 

defined in section 3132(a) of this title).’*.

(C) Subsection (c) of such section 3104 is amendedr—

(i) by striking out '‘ (c)** and inserting in lieu

thereof *‘ (b)**; and
(ii) by striking out ‘‘to establish and fix the pay

of positions under this section and section 5361 of this
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title** and inserting in lieu thereof “ to fix under section 

5361 of this title the pay for positions established under 

this section**.

(3) (A ) The provisions of paragraphs (1) and (2) of 

this subsection shall not apply with respect to any position so 

long as the individual occupying such position on the day 

before the date of the enactment of this Act continues to occupy

’ (B ) The Director of the Office of Personnel Manage- 

ment-^

(i) in establishing under section 5108 of title 5, 

United States Code, the maximum number of positions 

which may be placed in GS-16, 17,' and 18 of the Gen

eral Schedule, and

(ii) in establishing under section 3104 of such Me

5 the maximum number of scientific or professional posi- 

tims which may be established,

shall take into (account jfositions to which subparagraph (A ) 

of this paragraph applies.

(b )(1 ) Section 5311 of title 5, United States Code, is 

amended by inserting “ (a)** before ‘ ‘The Executive Sched

ule,'’ and by adding at the end thereof the following new 

subsection:
‘‘ (b) (1) Not later than 180 days aft^ the date of the 

enactment of the Civil Service Reform Act of 1978, the

to



Director of the Office of Personnel Management shall deter
mine the number and classification of executive level 'posi

tions in existence in the executive branch on that date of 
enactment, and shall publish the determination in the Fed

eral Register. Effective beginning on the date of the publi

cation, the number of executive level positions within the 

executive branch may not exceed the number published under 

this subsection.
**(2) For the purpose of this subsection, * executive leoel

posUion’ means—
*‘ (A) any office or position in the civil service the 

rate of pay for which is equal to or greater than the 

rate of basic pay payable for positions under section 

5316 of this title, or

*'(B) any such office or position the rate of pay 

for which may be fixed by administrative actixm at a 

rate equal to or greater than the rate of basic pay 

payable f(rr positions under section 5316 of this title; 

but does not include any Senior Executive Service position, as 

defined in section 3132 (a) of this titU:\

(2) The President shall transmit to Congress by Janu

ary 1,1980, a plan for authorizing executive leoel positions 

in the exeeutive branch which shall include the maximum 
number of exeeutive leoel positions necessary by leoel and 

fort

143 effective date;  e:slperiubntal application 

Sec. 415. (a )(1 ) Except oa provided in subsection 

(b) of this section, the,provisions of this tiUe, other than 

section 414(a), shall take effect on the daU of the enactment 

of this Act.
(2) The provisions of section 414(a) of this title shall 

take effect 180 days after the date of the enactment of this 

Act.
(b) (1) Not later than 60 days after the date of the en- 

actmenl of this title, the Director of the Office of Personnel 

Management shaU prescribe regulaiions ^oviding for an ini

tial experimental application of the amendmenls made by 

sections 401 through 412 of this tide and the provisions of 

section 413 of this title. Such regulations shall provide that 

Senior Executive Service positions wSl be designated, au

thorized, and filled mdy in 3 Executive departments desig

nated by the Director.
(2) Within 30 days after the end of each of the first 

two full fiscal years to which such amendments apply, the 

Director shall prepare and transmit to each House of the 
Congress a report on the Senior Executive Service, includ

ing an evaluation of its effectiveness and the manner in 
which such Service is administered. The second such report 

shall include proposed regulations which would provide for 
cmversions and other adjustments which would be appro-
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‘priate in the event the Senior Executive Service does not 

continue by reason of paragraph (3).

(3) The provisions of the regulations under paragraph

(1) providing for an initial, limited experimental applicor 

tion shall cease to have effect and the amendments made by 

sections 401 through 412 of this title and the provisions of 

section 413 of this title shall have full effect (without regard 

to the limitations under paragraph (1 )) beginning on the 

90th day of continuous session of Congress following the 

date on which the second annual report is transmitted to 

Congress under paragraph (2) of this section, unless the 

Congress before such day adopts a concurrent resolution 

which states that ihe Congress does not favor the continuance 

of the Senior Executive Service. If such a resolution is 

adopted before such date, then the provisions of such regula

tions, and such amendments (and the provisions of section 

413), shall cease to have effect on such 90th day (or, if later, 

30 days after ihe date of the adoption of such resolution).

(4) For purposes of paragraph (3), the continuity of 
a session of Congress shall be considered to be broken only 
by an adjournment of the Congress sine die, and the days on 
which either House of the Congress is not in session because 
of an adjournment of more than 3 days to a day certain 
shall be excluded in the computation of the 90-day period 

under such paragraph.
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TITLE V—MERIT PA Y

PAY FOR PERFORMANCE

.Sec. 501. Pâ rt III of title 5, United States Code, is 

amended by inseriing after chapter 53 ihe following new

‘̂Chapter 54,—MERIT PAY AND CASH AWARDS
"Sea.

Pwpoae.
Merit pay tyat&m.
Cash award program.
Reports.

“54̂ 5. RegutaHona.
**§ 5401. Purpose

*'It is the purpose of this chapter to provide fo i^

'*(1) a merit pay system which shall—

*‘(A ) within available funds, recognize and re

ward quality performance by varying merit pay 
adjustments;

''(B ) use performance appraisals as the basis 
for determining merit pay adjustments; and

**(C) regulate the costs of merit pay by estab

lishing appropriate control techniques; and 

“ (2) a cash award program which shaU provide cash 
awards for superior accomplishment and special service. 
**§5402. Merit pay system

“ (a) In accordance with the purpoee set forth in tecUon 
B40K1) of tJA, title, ihe Office of PeTKnnd ManagemetU 
shaa eeUMiih a merit pay eyOem which ehoB apply to any
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e official (as defined in paragraphs 
I who

aujpervisor or i 
(10) and (11) . 

ia in a portion which is in 08-13,14, or 15 of the General 

Schedule described in section 5104 of this tide.
The merit pay system established wnder suhectim

(a) of this section shall provide for a range of basic pay for 

each grade to which it applies, which range shall he limited 

hy the minimum and maximum rates of basic pay payable

wUh and U) the extent provided by procedures estdb-

“ (c)(1 ) Under regulations prescribed by the Office of 

Personnel Management, the head of each agency may pro

vide for increases within the range of basic pay for any

‘*(2) Determinations to provide pay increases under this

“ (A) may take into account individual performance 

and organizational accomplishment, and

“ (B) shaU be based on factors such a s -

“ (i) any improvement in efficiency, produc

tivity, and quality of work or service, including any 

significant reduction in paperwork;

“ (ii) cost efficiency: and 
“ (Hi) timeliness of performance;

'“ (C) fihaU be subject to review only in hccordance

“ (D) shall be made in accordance wUh regulaUons 

' issued by the Office of Personnel Management which 

reUUe to the distribution of increases authorized under 

this subsection.

“ (3) For any fiscal year, the head of any agency may 

exercise authority under paragraph (1) of this suhsectim 

only to the extent of the funds available for the purpose of 

this subsection.
“ (4) The funds available for the purpose of this suh- 

section to the head of any agency for any fiscal year shall be 

determined before the beginning of each such fiscal year hy 

the Office of Personnel Management, after coTisultation with 

the Office of Management and Budget. The funds avaUabU 

to any agency shall be determined by the Office of Personnd 

Management an the basis of the amount estimated by the Office 

to be necessary to reflect within-grade step increases and 

quality step increases, vjhich would have been paid under 

subchapter 111 of chapte)f3 of this title during such fiscal 

year to the employees of the agency covered by the merit pay 

system if the employees were not so covered.

“ (d) (1) Effective at the beginning of the first applicable 

pay period commencing on or after the first day of the month

to
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in which an adjustment takes effect under section 5305 of this 

tide, the rate of basic pay for any position under this chapter 

shall be adjusted by an amount equal to the percentage of 

the annual rate of pay which corresponds to the percentage 

generally applicable to positions in the same grade as the
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*‘ (2) Any employee whose position is brought under the 

merit pay system shall, so long as the employee continues to 

occupy the position, be entitled to receive basic pay at a rate 

of basic pay not less than the rate the employee was receiving 

when the potion was brought under the merit pay system, 

plus any subsequent adjustment under paragraph (1) of 

this subsection.

“ (3) No employee to whom this chapter applies m/iy be 

paid kss than the minimum rate of basic pay of the grade of

“ (e) Under regulations prescribed by the Office of Per

sonnel Management, the benefit of advancement through the 

range of basic pay for a grade shall he preserved for any 

employee covered by the merit pay system whose continuous 

service is interrupted in the public interest by service with the 

armed forces, or by service in essential Tion-Govemment 

civiUan employment during a period of war or national

‘W  For the purpose of section 5941 of this title, rates 

of basic pay of employees covered by the merit pay system

§ 5403. Cash award program

“ (a) The head of any agency may pay a cash award 

to, and incur necessary expenses for the honorary recogni

tion of, any employee covered by the ment pay system who— 

*'(1) by the employee's suggestion, invention, 

superior accomplishment, or other personal effort, . con

tributes to the efficiency, economy, or other improvement 

of Government operations or achieves a significant 

reduction in paperwork; or

*‘ (2) performs a special act or service in the pub

lic interest in connection wUh or related to the employee*s

''(b) The President may pay a cash award to, and 

incur nccessarv eayoenses for the honorary recognUion of, any 
emu

“ (1) by the employee’s suggetUon, invenlum, 
superior accomplishment, or other penmuU efort, con- 
tribttles to ihe effidmcy, economy, or other imprcmemenl 
of Gomrmnent operations or adiievee a significaM re- 
duction in paperwork; or v,-̂

“ (2) performs an excepUonaay meritorims special
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act or service in the public interest in connection with or 
related to the employee's Federal employment.

A Presidential cash award may be in addition to an agency 

cash award under subsection (a) of this section.

“ (c) A cash award to any employee under this section is 

in addition to the basic pay of the employee under section 

6402 of this title. Acceptance of a cash award under this 

section constitutes an agreement that the use by the Oovem- 

ment of any idea, method, or device for which the award is 

made does rwt form the basis of any claim of any nature 

against the Oovemment by the employee accepting the award, 

his heirs, or assigns.

‘*(d) A cash award to, and expenses for the honorary 

recognition of, any employee covered by the merit pay system 

may be paid from the fund or appropriation available to the 

activity primarily benefiting, or the various activities bene

fiting, from the suggestion, invention, superior accomplish

ment, or other meritorious effort of the employee. The head of 

the (igency concerned shall determine the amount to be con

tributed by each activity to an agency cash award under sub

section (a) of this section. The President shall determine the 

amount to be contributed by each activity to a Presidential 

award under subsection (b) 6f this section.

** (e)(1 ) Except as provided in paragraph (2) of this

subsection, a cash award under this section may n 
$10,000.

“ (2) If the head of an agency certifies to the 

Personnel Management that the suggestion, invention, supe

rior accompMment, or other meritorious effort of an employee 

for which a cash award is proposed is highly exceptional and 

unusually outstanding, a cash award in excess of $10,000 hut 

not in excess of $25,000 may be awarded to the employee on

**(f) The Prendent or the head of an agency may pay a 

cash award under this section mtwUhstanding the death or 

separation from the service of an employee, if the suggestion, 

invention, superior accompliskment, or other meritorious 

effort of the employee for which the award is proposed was 

made or performed while the employee was covered by the 
merit pay system.

5404. Reports 

'‘The Office of Personnel Management shall submit to the 

appropriate committees of each House of the Congress on or 

before January 1, 1982, a report on the operation of the 

merit pay system and the cash award program established 
under this chapter. The report shall include—

*‘(1) a statement, together with supporting facts, as 

to whether the purpose of this chapter has been met dur
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ing the period covered hy the report, indudiTig, io the 

extent practicable, quantitative 'measures of costs and 

accomplishmmts of the merit pay system and the cash 

award program; and
**(2) any recommendations for Jegislation to amend 

the provisions of this chapter relating to the ment pay 

system or the cash award program considered necessary

153

*‘§ 5405. Regulations

‘*The Office of Personnel Management shaU prescribe 

regulations to carry out the purpose of this chapter” .

INCENTIVE AWARDS AMENDMENTS

Sec. 502. (a) Section 4503(1) of tUle 5, United States 

Code, is amended by inserting after ‘‘operations” the follow

ing: “or achieves a significant reductim in paperwork” .

(b) Section 4504(1) of UOe 5, United States Code, is 

amended hy inserting after ‘‘operations” the foUowing: “or 

achieves a significant reduction in paperworli\

TECHNICAL AND CONFORMING AMENDMENTS

Sec. 503. (a) Section 4501(2) (A ) of title 5, United 

States Code, is amended by striking out “tiOe; and* and 
inserting in lieu thereof “tiUe, hut does not include an emr 
plcyee covered hy the merit pay system established under 
section 5402 of this tide; and\

(b) Section 4502(a) of title 5, United Stales Code, 

is amended by striking out “$5,000” and inserting in lieu 

thereof “$10,000” .
(c) Section 4502(b) of title 5, United States Code, is 

amended^
(1) by striking out “ CivU Service Commission” 

and inserting in lieu thereof “ Office of Personnd 

Management*;

(2) by striking out “$5,000” and inserting in liiu 

thereof “$10,000” ; and

(3) by striking out “the Commission” and insetting 

in lieu thereof “ the Office” .

(d) Section 4506 of tiOe 5, United States Code, is 

amended by striking out “Civil Service Commission maj/* 

and inserting in lieu thereof “Office of Personnel Mawig  ̂

ment shall*. ‘

(e) The second sentence of section 5332(a) of Wfe‘5, 

United States Code, is amended by inserting after “applied* 

the foUowing: “, except an employee covered hy the merit pay 

system established under section 5402 of this title,” .

(f) Section 5334 of tide 5, United States Code (as 
amended in section 801(a)(3)(G ) of this Act)', is 

amended- '''
(1) in paragraph (2) of suhaecdon (c), hy 'insert-̂  

ing " , or for an employee appointed to a position covered
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, hy iheinerit pay system establiehed under section 5402 of 
this title, any dollar amount,’* after “step*’; and 
. (2) by adding at the end thereof (he following 

new aubseoiion:

“ (f) In the case of an employee covered by the merit 

pay system established under section 5402 of this title, ajl 

referencfis in this section to ‘two steps* or ‘two steprincreases*

tUmt before nidi day to the extent prescribed by tht Direclor

(f)  Becthm 5335(e) of tiUe 5, United Statei Co4e, Js 

amended by inserting after “individuaV’ the following: “cov

ered by the merit pay system established under section 5402 

of this title, or,” .

(h) Section 5336(c) of tide 5, United Stat^ Pode, is 

amended by inserting after “individual” the following: “cov- , 

ered by the merit pay system established under section 5402 

of this title, or,” .

(i) The table of chapters for ^ rt III of title 5, Uriiied 

States Code, is amended by inserting after the tiem relating 

to chapter 53 the following new chapter:
"S4. Merit Pay and Cash Awards----------------------------------------S40r.

EFFECTIVE DATE 

S ec . 504. The provisions of this title shall take effect on 

the first day of the first applicable pay period which begins 

on dr after October 1,1981, except that such provisions may 

take effect with respect to any category or categories of posi-

TITLE 7I-SEBEABCB, DEMONBTBATION, AND 

OTHER PBOOBAMB 

Subtitle A—‘Research Programs and 

Demonstration Projects 

REBEABCH PB00RAM8 AND DEMONBTBATION PROJECTS

Sec. 601. (a) Part III of title 5, United States Code, is 

amended by adding atihe end of aubpaH C thereof the 

foUounng new chapter:
•̂Chapter 47.-̂ ERSONNEL RESEARCH PROGRAMS 

A m  DEMONSTRATION PROJECTS

frogra

‘•Bte.

‘‘47(08. B
^ms. __________ .

AUoeaium of f ^ .  
Ĵ̂ OS. BeporU.

BeguUdionM.

*‘§4701. Definitions

*'(1) 'agencj/ means an Executive agency, the Ad

ministrative Office of the United Stales Courts, and the 

Government Printing Office, but does not indude— 

“ (A ) a Government corporation;

“ (B) the Federal Bureau of Investigation, 

the Central Intelligence Agency, the Defense In

telligence Agency, the National Security Agency,

t o
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or any Executive agency or unii thereof which is 

designated by the President and which conducts 

foreign intelligence or counterinielligence activities; 

or

“ (C ) the General Accourding Office.

“ (2) ‘employee' means an individual employed in 

or under an agency;

*‘ (3) * eligible' means an individual who has qualified 

for appointment in an agency and whose name has been 

entered on the appropriate register or list of digtblea;

“ (4) 'demonstration progeĉ  means a project con

ducted by the Office of Personnel Management, or under 

its supervision, to determine whether a specified change 

in personnel management policies or procedures would 

result in improved Federal personnel management; and 

**(5) 'research program* means a planned study of 

the manner in which public management policies and 

systems are operating, the effects of those policies and 
systems, the possibilities for change, and comparisons 

among policies and systems.

**§ 4702. Research programs

“The Office of Personnel Management shdtt—
**(1) establish and maintain (and assist in the es

tablishment and maintenance of) research programs

157
to study improved methods and technologies in Federal 

personnel management; - v >'

“ (2) evaluate the research programs established 

under paragraph (1) of this section;

‘'(3) establish and maintain a ptfogram for the 

wUedion and public dissemination of information relat

ing to personnel management rmarch. and for encour

aging and facUiUUing the exchange of informa;lion among 

iTiberested persons and entities; and. ̂  . \

*\(4) carry out'the preceding functionsMrediy or 

through agreement or 'conlract 

“§ 4703. DemonatriMon projects '

“ (a) Except as provided in this section, the Office of 

Personnel Management may, directly or through agreement 

or contract with one or more agerunes and other'.’public, and 

private organizations, conduct and evaluate ên̂ onstration 

projects. Subject to the provisions of this section, the conduct 

ing of demonstration projects shall not be limited by any lack 

of specific authority to take the action contemplated, or by 

any provision of law then in effect which is'inconsistent'iviih 
the action, including any law or reguloHon relating
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**(2) the meihoda of daaaifying poaitiona and com

pensating employeea;

**(3) the methods of assigning, reassigning, or pro-

“ (4) the methods of disciplining employees;

**(5) the methods of providing incentives to em

ployees, induding the provision of group or individual 
incentive honum or pay;

“ (6) hours of work per day or per week;

“ (7) the methods of involving employees, labor orga

nizations, and employee organizations in personnel deci- 
aUms; and

''(8) the methods of reducing overall agency staff 
and grade levels.

‘"(b) Before conducting or enUring into any agreement 

or contract to conduct a demonstration project, the Office of 
Personnel Management shall—

‘*(1) develop a plan for such project which identi
fies-

“ (B ) the types of employees or eligibles, cate

gorized by occupational series, grade, or organiza
tional unit;

(O) the number of employees or digibles to he 
ini
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*‘(E ) (he duration;

*‘ (O ) the aniidpaled costs;

**(H) the methodology and criteria for eoaHuor

*‘ (I ) a specific description of any lack of specific 

authority for any aspect of the project; and

“ (J) a specific dtation to any proMon of law, 

rvh, or reguhtion which, if not waxoed under this 

section, would prohibit the conducting of the project 
as proposed;

“ (2) publish the plan in the Federal Register; 

*'(3) submit the plan so published to public hear

ing; and

“ (4) transmil a copy of the plan, taking inU) ac- 

count any revision resulting from the hearing, to each 

House of the Congress.

“ (c)(1 ) Any demonstration project under this section 

\y not he undertaken, or any agreement or contract unth re- 

ict to such project may not he entered into, unless— 

“ (A ) the plan under subsection (h) of this section 
for the project is approved by each agency involved;
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''(B) a copy of the plan, o.s so approved, is trons- 

mitted to each House of the Congress; and

“ (C) the plan is not disapproved by either House 

of the Congress during the first period of 60 calendar 
days of continuous scs,<tion of the Congress after the 

date on which the plan is tranfmiiited to such House. 

''(2) For the purpose of paragraph (1)(C) of this sub

section—

"(A) the continuity of a session is broken only by 

an adjournment of the Congress sine die; and

*'(B) the days on which eiiher House of the Congress 

is not in session because of an adjournment of mare than 

3 calendar days to a day certain are excluded in the 

computation of the 60-day period.

“ (d) No demonstration project under this section may 

provide for a waiver of—

“ (1) any provision of chapter 63 (relating to 

leave) or subpart G (relaling to insurance and an

nuities) of this title;

“ (2) any provision of law—

''(A) refcn'ed to in scction 2302(b) (1) of this 

title;
“ (B) providing for equal employment oppor

tunity through affirmative action rtnder any sû h 
provision of law;
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“ (C) providing any right or remedy available 

to any employee or applicant for employment in the 

civil service under any such provision of law;

• “ (3) any provision of chapter 15 or svbchapler 111 

of chapter 73 of this title (relating to political activity) ; 
or

“ (4) any rule or regulation issued under the pro

visions of law referred to in paragraph (1), (2), or

(3) of this subsection.

“ (e)(1) Each demonstration project shall—

“ (A) involve not more than 5,000 individuals other 

than individuals in any control groups necessary to 
validate the results of the project; and

“ (B) terminate before the end of the 5-year peidod 
beginning on the date of the transmittal to each House of 

the Congress by the Office of Personnel Managemenl of a 

copy of the plan for the project under subsection (b)

(4) of this section, except that research may continue 

beyond the date to the extent necessary to validate the 
results of the project.

“ (2) Not more than 10 demonstration projects may be 
contracted for or conductcd at any time.

“ (f) Subject to the terms of any written affreement or 
contract hctxocen the Office of Personnel Management and an 
agency, a demonstration project involving the agency may be
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tmmnated by the Offlce of Parmnnel Management, or the 
agency, if rifW determine, that the pnjeet oreate, a sub- 
,tmlial hardship on, or is not in the best interests of, the 

ptihlio, the Federal Government, employees, or digibles.

“ (g) E m cees within a unit with respect to which 

a labor orgaiiizatim is accorded exclusive recognitiM 

under section 7111 of this titU shaU not be included within

any
'*(1) if the project would molate a collective bar

gaining agreement (as defined in section 7103(8) of 

this tiUe) between the agency and the labor organization, 

unless there is another written agreement with respect to 

the project between the agency and the organization per

mitting the inclvMon; or

“ (2) if the project is not covered by such a collective 

bargaining agreement, until there has been consultation 

(yr negotiation, as appropriate, by the agency with the

‘*(h) Employees within any unit with respect to which 

a labor organization has not been accorded exclusive recog

nition under section 7111 of this title shall not be included 

within any project under subsection (b) of this seciion unle.Hs 

there has been agency consultation regarding the project with

the employees in the unit.
‘‘ (i) The Office of Personnel Management shall evaluate

the results of each dcmonslration projcct and its impact on 

improvinff public management,
‘YyV requcM of the Director of the Office of

P erso n n e l Management, ageiusks shaU cooperate with and 

amst the Office, to tJie extent practicable, in any evaluatim 

undertakm under subaectian (i) of this section and provide 

the Office with requested informatvtm and reports rdaling to 

the conducting of denumstration projects in their respective

1(54

4704. Allocation of funds 
‘‘Funds appropriated to the Office of Personnel Manage

ment for the purpose of lhv< chapter may he allocated by 

the Office of Personnel Management to any agency conduct

ing dem<mstration projects or assisting the Office of Personnel 

Management in conducting sû h projects. Funds so attocated 

shall remain available for such period as may be specified in 

appropriatim Acts. No contract shaU be entered into under 

this chapter unless the contract has been provided for in ad

vance in appropriation Acts.

**§4705. Reports
“The Office of Personnel Management shall include in 

the annual report required by section 1308 of this title a 

summary of research programs and demonstration pt'ojects 

conducted during the year covercd by the report, the effect of 

the programs and projects on improving public management

CO



and increasing Government efjiciencij, and recommendations 

of policies and procedures which will improve such manage

ment and e/pciency.

“ § 4706. Regulations

‘'The Office of Personnel Management shall prescribe 

regulations to carry out the purpose of this chapter,"’ .

(b) The table of chapters for part III of title 5, United 

Slates Code, is amended hy inserting after the item relating 

to chapter 45 the following new item:

•*47. Personnel Research Programs and Demonstration Projects. _ 4701”. 

SiibJitlc B — Interfjocerumentiil Personnel 

INTERGOVERNMENTAL PERSOItNEL ACT AMENDMENTS 

S ec . G il . (u) Serf ion .20^ of the I niergorernniental 

Personnel Act of 1979 (42 U.S.C. 4728) is amended—

(1) by striking out the section heading and insert

ing in lieu thereof the following:

'"t r a n s f e r  o f  FUNCTIONS AND ADMINISTRATION OF 

MERIT POLICIES';

(2) hy redesignating subsections (b), (c), (d),

(e), (f), and (g) as suhsections (c), (d), (e), (f),

(g), and (i), respectively, and by inserting after sub

section (a) the following new subsection:

“ (b) In accordance with regulaiions of the Office of 

Personnel Management, Federal agencies may require as a 
condition of participation in assistance programs, systems of
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personnel administration consistent with personnel standards 
prescribed hy the Office of Personnel Management for posi

tions engaged in carrying out such programs. The standards 

shall indude the merit principles in section 2 of this Act**; 
and

(3) by inserting afler subsection (g), as re

designated hy (his section, the following new subsection: 

*'(h) Effective one year after the date of the enactment 

of this subsection, all statutory personnel requirements estab

lished as a condition of the receipt of Federal grants-dn-aid 

by State and local governments are hereby abolished, except— 

*‘(1) those requirements listed in subsection (a) 
of this section;

“ (2) those that generally prohibit discrimination
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“ (3) the Davis-Bacon Act (40 U.S.C. 276 et 
seq.); and

(4) chapter 15 of titk 5, United States Code, re- 
Ming U) political activities of certain State and local

(b) Section 401 of such Act (84 Stat. 1920) is amended 
by strildng out ‘ ĝovernments and institutions of higher educa

tion” and inserting in lieu thereof ‘‘governments, institutions 
of higher education, and other organizations".

(c) Section 403 of stich Act (84 Stat. 1925) is amended

to



ly  arOdng appliixMUy to co,nmU>ionar officcr. of

the Pvblic Health Service)'*.
(i)  Secti^SO^ or^ucKAct (42 U.S.C. 476Z) is 

a..n6edinpara,rark (3) T r^  M r ,

of the Padfic Island,:' before ‘‘and a territory or possesmn 

of the United States;'
(e) Secl^  506 of suck Act (4B V.S.C. m e )  is

amended—
(1) in subsection (b)(2). by striKng out "DislTicl 

of ColunAia'> and insarH^ ™ Ke,. thereof -District of 

Columbia, the Commonwealth, of Puerto Bto>, Ou^m. 

Ameriean Samoa, and the Virgi-i Islmds": and

(2) in subsedicm (b)(5), by striking out "and the 

District of Columbia" and inseHing in lim thereof ", the 

. Distri^ of Columbia, the Commomoealth of Pu^lo Bico, 

Guam, American Samoa, and the Virgin / . ( « « * ” • 

SuUiOe C-iU]>ini!l 1‘roiircm 

AMEmMENTS TO TBE UOmUTT PBOOSAU

Sec. 621. («) Seolio,, 3371 of lith .7. I’M..I

Code, is amefnded—
(1) by inserting "the Trust Territory of the Pacific

Islands.’’ after "Puerto Bico,” in paragraph (1)(A):  

and
(2) by slriBng out "and!’ at the end of paragraph

(1), by striking out the period at the end of paragraph

167 (2) and inserUng a semicolon in lieu thereof̂  and by 

adding at the end thereof ihi foU^ng:
‘^3) ‘Federal agmctj means an Execuiive agency, 

a court of the United Slates, the Administrative Office 

of the United States Courts, the Library of Congress, 
the Botanic Garden, the Government Printing Office, 

the Congressiofud Budget Office, the United Slates 

Postal Service, the Postal Raie Commissi/>n, the Office 

of the Architect of the CapUol, the Office of Technology 

Assessment, and such other appropriate agencies of the 

legislative and judicial branches as determined by the 

Office of Personnel Management; and 
“ (4) ‘other organization’ means—

* (̂A) a national, regional, State-wide, or met

ropolitan organization representing memher StaU
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“ (B) an association of State or heal puhhc

‘* (0  a nonprofit organization, one of whose 

principal functions is to offer professional advisory, 

research, or development services, or related services, 
to governments or universUies concerned with public

(b) Sections 3372 through 3375 of tiUe 5, United 

States Code, are amended by strUdng out ‘̂executive agency"

Cn



and "'an execufive agency'’ each place they appear and in

serting in lieu thereof ‘‘Federal agency' and “a Federal 

agency” , respectively.

(c) Section 3372 of title 5, United States Code, is 

further amended— ■"” ^

(1) in subsection (a )(1), by inserting after ‘‘agen

cy the following: othci- thm a nmcareer appointee, 

limited term appointee, or limited emergency appointee 

(as such tei'ms are defined ifi Section 3132(a) of this 

title) in the Senior Executive Sermce arid an employee 

in a position which has been'excepted from the compet

itive service by reason of its confidential,’ policy deter

mining, or policy-advocating character,'’ ;

(2) in subsection (b )(1 ), by striking out “and” ;

(3) in subsection (b )(2), hy striking out the period 

after “ agenq/” and inserting in lieu thereof a semicolon;

(4) by adding at the end of subsection (b) the 

following:

“ (3) an employee of a Federal agency to any other 

organiztUion; and

‘'(4)  an employee of an other organization to a 

Federal agency.” ; and

(5 ) hy adding at the end thereof (as amended in 

paragraph (4 ) of this suhsebtton) the following new

■ivit)

“ (c) ( t)  An employee of a Federal agency may he 

assigned under this subchapter only if the employee agreeŝ  

as a condition of accepting an assignment under this sub

chapter, to serve with the agency upon the completion of 

the assignment for a period equal to the length of the 
assignment.

“ (2) Each agreemenl required under paragraph (1) of 

this subsection shall provide that in the event the employee 

fails to carry out the agreement (except for good and suffi

cient reason as determined hy the head of the Federal agency 

involved) the employee shall he liahle to the United Stales 

for payment of aH expenses (excluding salary) of the 

assignment. The amount shall he treated as a debt due the 
United States.” .

(d) Section 3374 of title 5, United States Code, is fur

ther amended-̂

(1) hy adding the following new sentence at the 
end of subsection (h):

“The above exceptions shall not apply to non-Federal emr 

ployees who are covered by chapters 83, 87, and 89 of this 
title hy virtue of (heir non-Federd employment immediately 
before assignment and appointment under this section.” ;

(2) in subsection (c)(1), by striking out the semi- 
. colon at the end thereof and hy inserting in lieu thereof

the following: except to the extent that the pay
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reoewed from the State or local govemment w less 
than the appfdprim rate of pay which the duties 
would warrant under the applicable pay provisions of 

this title or other applicĉ le authority;” ; and

(3) by striking out the period at the end of sub

section (c) and adding the following: \ or for the 

contribution of the State or local govemment, or a paH 

iherMf, to employee benefit systems” .

(e) Section 3375(a) of tide 5, United States Code, is 

further amended by striking out “an£* at the end of para

graph (4), by redesignating paragraph (5) as paragraph

(6), ând by inserting after paragraph (4) thereof the 

following: '

*̂ (5) section 5724a(b) of this tide, to be used by the 

employee for misceUaneous expenses rdaied to change of 

station where movement or storage of household goods is 

involved; and̂ \ eui.

Subtitle D—Federal Employees Flexible and Compressed 

Work Schedules

CONORESSIONAL FINDINGS

S ec . 681, The Congress fhids that new trends in the 

imge of 4-day workweeks, fl^ le  work hours, and other 

variations in workday and workweek schedules in the pri

vate sector appear to show sufficient promise to warrant care

fully designed, controlled, and evaluated experimentation by
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Federal agencies over n 3-year pe riod to determine loUether 

and in what situations sunk vnrî d work nrhedu1<‘>< can hr 

mcces8fully used by Federal (Uiendca on n permanent ha.six.

The dongreM also findx lhal Ihere hIiouUI he sufjicienl fh'.ri- 

Inlity in the work scheduler of Federal enipUxieea to allow 

mck employees to meet the oblu/aliona of their faith.

DEFINITIONS

Skc. 632. For the purpose of this subtitle—

(1) the term "'agency' means an F.remtire agency 

and a military department (as such terms are defined 

in seciUnui 105 and 102, respectively, of title I 'nited 

States Code);
(2) the term “employee'’ has the meamnf/ set forth ^  

in section 2105 of title 5, United States Code;

(S ) the term "‘Officê ’ means the Office of Personnel 

Management; and

(4) the term “basic work requirement" means the 

number of hours, excluding overtime hours, ujhich an 

employee is required to work or is required to account 

for by leave or otherwise.

EXPERIMENTAL PKOGHA.U

S ec . 633. (a)(1) Within 180 days after the effective 

date of this section, and -subject to the requirements of ,src- 

tion 662 of this subtitle and the terms of any written agree

ment refen'ed to in section 662(a) of this subtitle, the Of- ^



free shall establish a program which provides fot̂  the con- 

(hirliitff of c.riH-riiiiciils ht/ the Office iniHvr 1 and 2 of 

lliis siihliiJv. Such C.IiM'rinini/iil ]>ro(jyain shall oov^r a suffi

cient inimber of /lo.sitioris throughout the exe îitine branch, 

and a sufficient raiifje of irorkliiiie alternative.̂ , to provide 

an adequate luisi.s on which to evaluate the effectiveness and 

deftlrnhiliti/ of permanently maintaining fleâ ibk or com

pressed u'Ofh schedules within the executive branoh.\

(2) Each agenci/ may conduct one or more experiments 

under parts 1 and 2 of this subtitle. Sudh experiments^shall 

he suhjcct to .such retjulalions as the Offhe may prescribe 

under section 0G5 of this subtitle.

(h) The Offjcc .shall, no! later than 90 days after the 

effective date of this section, establish a master plan which 

shall contain guidelines and Criteria by which the Office 

will .̂ tudy and evaluate experiments conducted <under parts 1 

and 2 of this subtitle. Such mast^ plan shall provi/le for the 

.'ttudy and evaluation of e.vpevimeiits within a sample of 

organizations of different size, geographic location, and func

tions and activities, sufficient'to iiisure adequate evaluation 

of the impact of varied work schedules on—

(1 ) the efficiency of Government operations;

(2) mass transit facilities and traffic;

(3) levels of energy consumption;

(4) sercicc to the public;
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(5 ) increased opportunities for full-time and part- 

time employment; and

(6 ) individuals and families genially.

(c) The Office shall provide educational material, and 

technical aids and assistance, for use by an agency before 

and during the period such agency is conducting experiments 

under this subtitle.

(d) If the head of an agency determines that the imple

mentation of an experimental program referred to in subsec

tion (a) of this section would substantially disrupt the agency 

in carrying out its functions, such agency head shall request 

the Office to exempt such agency from the requirements of any 

experiment conducted by the Office under subsection (a) of 

this section. Such request shall be accompanied by a report 

detailing the reasons for such determination. The Office shall 

exempt an agency from such requirements only if it finds 

that including the agency within the experiment would not be 

in the best interest of the public, the Government, or the 

employees. The filing of suck a request with the Office shall 

exclude the agency from the experiment until the Office has 

made its determination or until 180 days after the date the 

request is fUed, whichever first occurs.

P a r t  1—F le x ib le  Scheduling o f  W o r k  H o v r s

DEFINITIONS 

Sec. 641. For the purpose of this part—
(1 ) the term '̂ credit hours” means any hours, imthin

174
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a flexible schedule established under this part, which are 

in excess of an employee's basic work requirement and 

which the employee elects to work so as to vary the Imgth 

of a workweek or a workday; and

(2) the term Overtime hours'* means aU hours in 

excess of 8 hours in a day or 40 hours in a week which 

are officially ordered in advance, but daes not include 

credit hours.

FLEXIBLE SCnEDVUNO EXPERIMENTS

S e c . 642. (a) Notwithstanding section 6101 of title o, 

United States Code, expenments may be conducted in agen

cies to test flexible schedules which include—

(1) designated hours and days during which an 

employee on ^uch a schedule must be present for work; 

and

(2 ) designated hours during which an employee on 

such a schedule may eUct the time of such employee’s 

arrival at and departure from work, solely for such 

purpose or, if and to the extet̂ t permitted, for the purpose 

of accumulating credit hours to  reduce the length of the 

workweek or another workday.

An elettion by an employee referred to in paragraph (2 ) of 

this subsection shall be subject to limitations generally pre

scribed to ensure that the duties and requirements of the 

employee's position are fulfiM .

176 (b ) Notwithstanding any other provision of this subhile, 

hut subject to the terms of any written agreement uivier sec

tion 6 6 2 (a ) o f this suhtitk—

( t )  any experiment nniler suhaecliou (n ) o f this 

aeition may he tenninatcd by the Ofji/e if it (ietei-minen 

that the eaperiment is not in the best interest o f the puhlic, 

the (iovernment, or the employees; or

(2 )  if the hefid of an afjency determineH that any 

orf/anization within the afjemy which is pnrtinpatiuff in 

an eajieviment under snbMcetion ( a ) of this section is 

being snbstaniiaUy disrupted in carrying ovt its functions 

or is incuiring addUional costs because o f such pa vt id  po

tion, such agency head may—

( A ) restrict the employees' choice of arrival 

and departure time,

( B )  resirict the use of credit hours, or

(C ) exclude from such experiment any em

ployee or group of employees.

(c )  Experiments vnder subsection (a )  o f this section 

.shall terminate not later than the end of the 3-year period 

irUich begins on the effective date of this part.

COMPrTATIOX OF PPEJIIC.M PAY  

S e c . (14S. (a )  F or purpo.-ies o f determining compensa

tion for overtime hoiirs in the case o f an employee participat

ing in an e.rperiment binder .*tection 642 o f this subtitle—

toto
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(1) the head of an agency may, on request of the 

employee, grant the employee compensatory time off in 

lieu of payment for such overtime hours, whether or not 

irregular or occasional in nature and nottoUhstanding 

the pi'ovisions of section 5542(a), 5543(a) (1 ), 5544

(a ), and 5550 of title 5, United States Code, section 

4107(e)(5) of title 38, United Siates Code, section 7 of 

the Fair Labor Standards Act, as amended (29 U.S.C. 

207), or any other provision of law; or

(2 ) the employee shall be compensated for such over

time hours in accordance with such prdvisians, as 

applicable.

(b) Notwithstanding the provisions of law referred to in 

subsection (a )(1 ) of this section, an employee shall not be 

entitled to be compensated for credit hours worked except to 

the extent authorized under section 646 of this subtitle or 

to the extent mch employee is allowed to have such hours taken 

into account rvith respect to the employee's basic work 

requirement.

(c )(1 ) Notwithstanding section 5545(a) of title 5, 

United States Code, premium pay for nightwork shall not 

be paid to an employee otherwise subject to such section solely 

because the employee elects to work credit hours, or elects a 
time of arrival or departure, at a time of day from which 
such premium pay is otherwise authorized, except that—
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(A ) if an employee is on a flexible schedule under 

which—

(i) the number of hours during which such
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(ii) the number of hours during which such 

employee may elect to work credit hours or elect the 

time of arrival at and departure from work, 

which occur outside of the night work hours designated 

in or under such section 5545(a) total less than 8 hours, 

such premium pay shall be paid for those hours which, 

when combined with such total, do not exceed 8 hours, 

and

(B ) if an employee is on a flexible schedule under 

which the hours that such employee must be present for 

work include any hours dedgmited in or under such 

section 5545(a), such premium pay shall be paid for 

such hours so designated.

(2 ) Notwithstanding section 5343(f) of title 5, United 

States Code, and section 4107(e)(2) of title 38, United 

Slates Code, night differential shall not be paid to any 

employee otherwise subject to either of such sections solely 

because such employee elects to work credit hours, or elects 

a time of arrival or departure, at a tim>e of day for which
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night differential is otherwise authorized, except that such 
differential shall he paid to an employee on a flejcihle schedule 

under this part—

(A ) in the case of an employee subject to such 

section 5343(f), for which all or a majority of the hours 

of such schedule for any day fall between the hours 

specified in such section  ̂or

(B ) in the case of an employee mbjeQt to such 

section 4107(e) (2 ), for which 4 hours of such schedule 

fall between the hours specified in such section.

HOLIDAYS

S ec . 644. Notwithstanding sectiom 6103 and 6104 of 

tide 5, United States Code, if any employee on a flexible 

schedule under this part is relieved or prevented from work

ing on a day designated as a holiday by Federal statute or 

Executive order, such employee is entitled to pay with respect 

to that day for 8 hours (or, in the case of a part-time em

ployee, an appropriate portion of the employee's biweekly 

basic work requirement as determined under regulations

TIME-RECORDINQ DEVICES 

S e c . 645. Notwithstanding section 6106 of title 5, 

United States Code, the Office or any agency may use 

recording clocks us part of its experiments under this part.

CREDIT HOURS; ACCUMULATION AND COMPENSATION

Sec. 646. (a ) Subject to any limitation prescribed by 

the Office or the agency, a fvJQrtime employee on a flexible 

schedule may accumulate not more than 10 credit hours, and 

a part-time employee may accumulate not more than me- 

eighih of the hours in suoh employee's biweekly bade work 

requirement, for carryover from a biweekly pay period to 

a succeeding biweekly pay period for credit to the basic work 

requirement for such period.

(b) Any employee who is on a flexible schedule experi

ment under this part and who is no longer subject to such 

an experiment shall be paid at such employee's then current 

rate of basic pay for^

(1 ) in the case of a full-time employee, not more 

than 10 credit hours accumulated by such employee, or

(2 ) in the case of a part-time employee, the number 

of credit hours (not in excess of one-eighth of the hours 

in such employee's biweekly basic work requirement)

180

P a r t  2—4tD a y  W e e k  a n d  O th e r  C om pressed  W o r k  

S ched u les

DEFINITIONS 

S ec . 651. For the purpose of this part—

(1 ) the term “compressed schedule" means—

(A ) in the case of a full-time employee, an 80-
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hour biweekly basic work reqtdrement which is 

scheduled for less than 10 workdays, and

(B ) in the case of a part-time employee, a bi

weekly basic work requirement of less than 80 hours 

which is scheduled for less than 10 workdays; and

(2) the term '̂ 'overtime hours'’ means any hours in 

excess of those specified hours which 'constitute the com

pressed scheduh.

COMPRESSED SCHEDULE EXPERIMENTS

Sec. 652. (a) Notwithstanding section 6101 of title 5, 

United States Code, experiments may be conducted in agen

cies to test a 4-day woryweek <or •other compressed schedule.

(b )(1 ) An employee in a unit with respect to which an 

organization of Government employees has not been ac

corded exclusive recognition shall riot be required to partici

pate in any experiment rnider subsection (a) of this section 

unless a majority of the employees in such unit who, but for 

this paragraph, would be included in such experiment have 

voted to be so included.

(2 ) Upon written request to any agency by an employee, 

the agency, if it determines that participation in an experi

ment under subsection (a) of this section would impose a 

personal hardship on such employee, shall—

(A ) except such employee from such experiment; or
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(B ) reassign such employee to the first position 

unthin the agency—

(i) which becomes vacant after such deter

mination,

(ii) which is not included within such expert- 

m̂nt,
(iii) for which such employee is qualified, and

(iv) which is acceptable to the employee.

A determination by an agency under this paragraph shall 

be made not later than 10 days after the day on which a 

written request for such determination is received by the

182

(c) Notwithstanding any other provision of this sub

title, but subject to the terms of any written agreement under 

section 662(a) of this subtitle, any experiment under sub

section (a) of this section may be terminated by the Office, 

or the agency, if it determines that the experiment is not 

in the best interest of the public, the Government, or 'the

(d) Experiments under subsection (a) of this section 

shall terminate not later than the end of the 3-^ear period 

which begins on ihe effective dale of this part.

COMPUTATION OF PREMIUM PAY 

Sec. 653. (a) The provisions of sections 5542(a), 
65U (a), and 6550(2) of title 5, United SUUes Code, -e o-
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tion 4107(e)(5) of title 38, United States Code, section 7 
of the Fair Labor Standards Act, as amended (29 U.8,C. 

207), or any other law, which relate to premium pay for 

overtime work, shall not apply to the hours whixih constitute 

a compressed schedule.

(b) In the case of any fullrtime employee, hours worked 

in excess of the compressed schedule shall be overtime hours 

and shall he paid for as provided by whichever statutory 

provisions referred to in mbsectim (a ) of this section are 

applicable to the employee. In the case of any part-time em

ployee on a compressed schedule, overtime pay shall begin 

to be paid after the same number of hours of work after which 

a full-time employee on a similar schedule would begin to 

receive overtime pay.

(c) Notwithstanding section 55M (a), 5546(a), or 

5550(1) of title 5, United States Code, or any other ap

plicable provision of law, in the case of any full-time em

ployee on a compressed schedule who performs work (other 

than overtime work) on a tour of duty for any workday a 

part of which is performed on a Sunday, such employee is 

entitled to pay for work performed during the entire tour of 

duty at the rate of such employee's basic pay, plus premium 

pay at a rate equal to 25 percent of such basic pay rate.

(d) Notwithstanding section 5546(b) of title 5, United 

Statu Code, an employee on a compretatd sohedule who

performs work on a holiday deeignaled by Federal statute or 

Executive order is entitled to pay at the rate of such emr 

ployee'3 basic pay, plus premium pay at a rate equal to such 

basic pay rale, for such work which is ruot in excess of the 

basic work requirement of such employee for such day. For 

hours worked on such a holiday in excess of the basic work 

requirement for such day, the employee is entitled to premium 

pay in accordance wilh the provisums of section 5542(a) or 

5544(a), of title 5, United Stales Code, as applicable, or the 

proinsions of section 7 of the Fair Labor Standards Act, as 

amended (29 U.S.C. 207), whichever provisions are more
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P a r t  ^AD nisisTR AT rvE  Provisions

ADMINISTRATION OF LEAVE AND RETIREMENT PROVISIONS 

Sec. 661. For purposes of adminisUfing sections 6303

(a ), 6304, 6307(a) and (c ), 6323, 6326, and 8339(m) 

of tide 5, Uniied States Code, in the case of an employee who 

is in any experiment under part 1 or 2 of this subtitle, refer

ences to a day or workday (or to multiples or parts thereof) 

contained in such sections shall be considered to he refer

ences to 8 hours (or to the respective multiples or parts 

thereof).

C O



185

APPLICATION OF EXPERIMENTS IN THE CASE OF 

NEGOTI. 1 TED CONTRACTS 

Sec. 662. (a) Employees within a unit with respect to 

which an organization of Government employees has been 

accorded exclusive recognition shall not be included within 

any e.vperijnent under port 1 or 2 of this subtitle except to 

the e.vtent e.rpressly provided under a written agreement 

between the agency and such organization.

(b) The Office or an agency may not participate in a 

flexible or compressed schedule experiment under a nego

tiated contract which contains premium pay pi'ovisions which 

are inconsistent with the provisions of section 643 or 653 of 

this subtitle, as applicable.

PROHIBITION OF COERCION

Sec. 663. (a) An employee may not directly or in

directly intimidate, threaten, or coerce, or attempt to intimi

date, threaten, or coerce, any other employee for the purpose 

of interfering with—

(1 ) such employees rights under part 1 of this sub

title to elect a time of arrival or departure, to work or not 

to work credit hours, or to request or not to request com

pensatory time off in lieu of payment for overtime hoursi
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(2 ) such employee's right under section 652(b)(1) 

of this subtitle to vote whether or not to be included within 

a compressed schedule experiment or such employee's 

right'to request an agency determination under section 

652(b)(2) of this subtitle.

For the purpose of the preceding sentence, the term “intimi

date, threaten, or coerce” indudes, hit is not limited to, prom

ising to confer or conferring any benefit (such as appointment, 

promotion, or compensation), or effecting or threatening to 

effect any reprisal (such as deprivation of appointment, pro

motion, or compensation).

(b) Any employee who violates the provisions of sub

section (a ) of this section shall, upon a final order of the 

Merit Systems Protection Board, he—

(1 ) removed from such employee's position, in which 

event that employee may not thereafter hold any position 

as an employee for such period as the Board may 

prescribe;

(2 ) suspended without pay from such employee's 

position for such period as the Board may prescribe; or

(3 ) disciplined in such other manner as the Board 
shall deem appropriate.

The Board shall prescribe procedures to carry out this 

svbsection under which an employee subject to removal,

lOoo



suspensim, or other disciplinary action shall have rights 

comparable to the rights afforded an employee subject to 

r^oval or stjLspension under suhchapter III of chapter 73 of 

title 5, United Slates Code, relating to certain prohibited

187

reports

Sec. 664. Not later than years after the effective 

date of parts 1 ■and 2 of ^is suhtitle, the Office shall-

(1 ) prepare an interim report containing recom- 

mendations <is to what, if any, legislative or adminiatra- 

iive action shall be taken based upon the results of 

experiments conducted under this subtitle, and

(2 ) suhmU copies of such report to the President, 

the Speaker of the Hmse, and the President pro tempore 

of the Senate.

The Office shall prepare a final report with regard to experi

ments conducted under this subtitle and shall submit copies 

of such report to the President, the Speaker of the House, 

and the President prq,̂  tempore of the Senate not later than

REGULATIONS 

Sec. 665. The Office shall prescribe regulations neces

sary for the administration of the foregoing provisions o f, 

this subtitle.

e f f e c t i v e  d a te  

Sec, 666. The provisions of section 633 of this subtitle 

and parts 1 and 2 of this subtitk shoU take effect on the 

180th day after the date of the enactment of this Act. 

TITLE V II-F E D E R A L  SERVICE LABOR- 

MANAGEMENT RELATIONS

FEDERAL BEBVICE LABOB-UAHAGBUENT BSLATI0N8

Sec. 701. So much of subpaH F  of paH III  of tide 5, 

United Stales Code, as precedes tubchapter II of chapter 71
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**Subpart F—Lahor-Management and Employee 
Relations

“Chapter 71-LABOR-MANAGEMENT RELATIONS 
•*SUBOHAPTEB I—GENERAL PROVISIONS

"Bee.
'*7101. Findwff$andpurpote.
•*710B. Employeet̂ righU.
^7m. DefiniOont; appUcaMon.
•*7104. Fed«r<a Labor ReUaionMAvtTumty. 
mOB. Pmoen and JhUiie$ of the Authority.
**7106. MaaagamefntrigU$.

<*SUBOBAPTER II-R IGH T8 AND DUTIES OF AGENCIES 
AND LABOR ORGANIZATIONS

-Beo.
**7111. EacUuive noogniiion of Ubor orgameaiumt,

DeterminaHon of appropriate vnitt for labor orgaruzatum repre- 
terUaiion. 

m is. National ootmiUation rigJUt. 
milh RepreaentaUon rightt and duties, 
m is. AUotmonta to repretentatimes. 
m ie. Unf air labor praotieet.
^̂ 117. Duty to hargam ingoodfaUhj compeUî  need; duty to consult.
m i8. Prevention of unfair labor praetieet.
m i9. NegoHaiionimpauetiFederalServicelmpaaaes Panel.
‘7 m  Standarde of conduct for labor organisations.
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^̂ SUBOHAPTER HI—GRIEVANCES, APPEALS, AND 
-Bee, i?i?r/£Tr

Orievanee proeeduret.
“7i£». EaetpHona to arlntrdl awards.
•^les. Judicial review; mforcemmt.

^SUBOHAPTER IV—ADMINISTRATIVE AND OTHER 
PROVISIONS
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^m. Repo laform
“7m  OffleftdHme. 
m ss. SubpoMM.
“71S4. Oom/pO<aionandpvSbUoaHonof data. 
mSB. Reffuldtions.
*̂ JSe. Ooniinuaiion of emUHnff lau», rwoffn

ofeondvot.

ceduret.
u , agrttmmU, and pro-

^'SUBGEAPTEB, 1—GET^EnAL PROVISIONS 

'* §  7101, Findings and purpose

**(a) The Congress finds lhal experience in hath pri

vate and public envĵ oymenl indicaies that the statutory 

protection of the right of employees to organize, bargain 

<»llectively, and participate through labor, orgajsizaiions of 

their own (̂ loosing in decisions which affect them safeguards 

the public interest and contributes to the effective conduct 

of puhtic business. Such protection facilitates and encourages 

ihe amicable setdemeni of disputes between employees and 

iheir employers involving conditions of employment. There- 

fore, labor wganizations and collective bargaining in the 

civU service are in the public interest.

“ (b ) li  is the purpose of this chapter to prescribe 

certain rights and obligations of the employees of the Fed

eral Govemmeni and to establish procedures which are de

signed to meet the special requirements and needs of the 

Federal Oovemment,

* '§  7102. Employeei rights

*‘Each employee shaU have the right to form, join, or 

assist any labor organization, or to refrain from any such 

activity, freely and without fear of penalty or reprisal, and 

each employee shall be protected in the exercise of such right. 

Except as otherwise provided under this chapter, such right 

includes the right—

(1 ) to act for a labor organization in the capacity 

•of a representative and the right, in such capacity, to 

present the views of the labor organizaiion to heads of 

agencies and other officials of the executive branch of 

the Government, the Congress, or other appropriate 

authorities,

“ (^ ) to engage in collective bargaining with respect 

to conditions of employment through representatives 

chosen by employees under this chapter, and

“ (3 ) to engage in other lawful activities for the 

purpose of establishing, maintaining, and improving 

conditions of employment.

“ § 7103. Definitions; application

* Y Eor (he purpose of this chaplet^
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*̂ (X) p̂erson* means an individual, labor orgarmor 

turn, or agency;

*•(2) * employee' means an individualr-̂

**(A} employed in an agency; or 

**(B) whose employment in an agency has 

ceased because of any mnfmr labor practice under 

section 7116 of thî  title and who has not obtained 

any other regular md substantially equivalent emr 

ployment, as determined under reffuilatians pre

scribed by the Federal Labor Relaiims Authority; 

but does not include—

**(i) an alien or noncitizen of the United Stat^ 

who occupies a position outside the United States; 

^ (̂ii) a member, of the uniformed services;

“ (Hi) a supervisor or a management offunal; 

‘ Y i W  officer or employee in the Foreign 

Service of the United States employed in the Depart

ment of State, the Agency for International Devel

opment, or the International Communication 

Agency; or

''(v ) any person who participates in a strike 

in violation of 5 U.S.C. 7311;

“ (3 ) * agencŷ  means an Executive agency (includ

ing a nonappropriated fund instrumentality described in

191 secHon 2105(c) of this title and the Veteran/ Canteen 

Service, Veteran/ Administration), the Library,of Cwr 

gress, and the Government Printing Office, but does not 

indude—

“ (A ) the General AccounHng Office;

**(B) the Federal Bureau of InvesUgaiion;

“ (C ) ihe Cenir<d InieUigenoe Agency;

“ (D )  the Natumal Security Agency;

“ (E ) the Tennessee Valley Authority;

“ (F ) the Federal Labor Relations Authoriiy;

or

“ (G ) the Federal Service Impasses Pond; 

“ (4 ) *ldbor orgamzaUofC means an organization 

composed in whole or in part of employees, in which em

ployees participate and pay dues, and which has as a 

purpose ihe dealing with an agency concerning grievances 

and conditions of employment, hut does not indude—

*^(A) an organization whose basic purpose is 

entirely social, fraternal, or limited to spedcd iiUerest 

iAjectioes which are only inddeataUy related to 

conditions of employment;

“ (B ) an organization which, by Us constitution, 

bylaws, tacit agreement among its members, or 

otherwise, denies member^p because of race,, color, 

creed, national origin, sex, age, preferential or non-
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prefetmlial civil service status, political affiliation, 

marital statuts, or handicapping condition;

''(C ) an organization, sponsored hy an agency;

or

^ (̂D) an organization which participates in 

the conduct of a strike against the Government of the 

tinited or any agency thereof or imposes a

' duty or obligation to conduct, assist, b r  participate 

in such a strike;

*'(S) *dues' means dues, fe6s, and assessments;

■' **(6) ^Authority’ mmns the Federal Labor Rela

tions Authority described in section 710i(a) of this 

tUh;
*‘ (7 ) *PaneV means the Federal Servioe Impasses 

Pand described in section 7119(c) of this tide;.

**(8) ĉollective bargaining agreetnen  ̂ means an 

agreement entered into as a result of coUecUve bargain

ing purtwmt to the previsions of this chapter;

*‘ f9 ) ^grievance* means any complaint^

“ (A ) by any employee concerning 6Ay matter 

relating to the employment of the employee:

*‘(B ) by any labor orgcmizatim cbno^ing any 

matter ttM ng to the employment of m y employee; 

0̂
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*‘ (C ) by any employ^, labor 'organization, 

or ag&Msy concerning-^

" (i) the effect or interpretation, or a claim 

of breach, of a collective bargaining agreement; 

or

**(ii) any claimed violation, misinterpreta

tion, or misapplication of any law, rule, or regu-
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**(10) ‘supervisor̂  means an individual employed 

hy an agenxxy having authority in the interest of the 

agency to hire, direct, assign, promote, reward, transfer, 

furlough, layoff, recall, suspend, discipline, or remove 

employees, to adjust their grievances, or to effectively 

recommend such action, if the exercise of the authority 

is not merely routine or clerical in nature but requires 

the consistent exercise of independent judgment, except 

that, with respect to any unit which includes firefighters 

or nurses, the term * supervisor  ̂ includes only those 

individuals who devote a preponderance o f their employ

ment time to exercising such authority;

-(1 1 ) ‘management offictaT means an individual 

employed hy an agency in a position the duties and 

responsibilities of which require or auth&rize the in

dividual to formulate, determine, or influence the policies 
of the agency;

to
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‘*(12) *colleoiive bargaining' means the performance 

of the mutual obligation of the representative of an 

<igency and the escclusive representative of employees 

in an q.ppopr%ate unit in the agency to meet q,t reason

able times and to confer, consult, and bargain in a 

goodnfaith effwt to reach agreement with respect to 

the conditions of employment affecting such employees 

and to eosecute, if requested by either party, a wrUten 

document incorporating any collective bargaining 

agreement reached, but the obligation referred to in 

this paragraph does not compel eiiher party to agree 

toaproposaloriomakea.oonce9mn;-

*^(13) *confidential employee* means an employee 

who acts in a confidential capacity with respect to an 

individual who formulates or effectuates management 

policies in the field of labor^anagement relations;

“ (14) ĉonditions of employment’ m^ns pwsonnd 

polideSf practices, and maXUrs, whether established hy 

rule, regulation, or otherwisê  affecting working condi

tions, except that such term does not indude policies, 

practices, and matters—

**(A) rdaOng to discrimination

on the basis of race, color, rdigicn, sex, age, na

tional origvn, or handicapping condition, within an

agen^ suhjedt to the jufMUdion of the Equal Emr

**(B) ' idling to poUHeal acUvitiei pti)MbUed 
Ufid̂  Mlbehapter III of tihapier 73 of this tUU; or 

**(C) rdMifig to thM das8ificatioti''df any posir 
tion}or '
' **(D) to ihe eadhU such matters are spedificaUy 

pHniidedfWffyjî ê alstatute;  ̂  ̂^
^^(lff) *profi88Umaleikploye^ meaTis—  “

“ (A) an employee engaged in the perfotiMmce 

of uforlb̂  ' ■ ■"
knowledge of hfi adeanced 

‘ a fiddof science of'harr^)!U8tomarUy

' aeqiiifid by d ptoUhtged of spSbidUzed

intdttiidkid instnMion and (n'an institur 

libndf Ugke l̂edriiik  ̂or 

guished ftoin hiOtbUdgb a general

■ acadMk ^ucMion, or fr ^  ah appr^l!^^

f toutine
dr

—o. .;̂ )VIV v» ;.

 ̂ tok lr i^  exerdee of
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and varied in character (as distinguished from 

routine mental, manual, mechanicalt or physi

cal work); and

*‘ (iv) which is of such character that the 

output produced or the result accomplished by 

such work cannot be standardized in relation 

to a given period of time; or

an employee wHq has completed the 

courses of specialized intdlectual instruction and 

study described in subparagraph (A )(i) of this 

paragraph and is performing related work under 

appropriate direction or guidance to qualify the 

employee as a professional employee described in 

subparagraph (A ) of this paragraph;

‘'(16) ‘exclusive representative' means any labor

organization which—

“ (A ) is certified as the exclusive representative 

of emphyees in an appropriate unit pursuant to 

section 7111 of this title; or

‘ Y B ;  was recognized by an agency immediately 

before the effective date of thî  chapter as the ex

clusive.representative of employees in an appropriate 

unit—
“ (i) on the basis of an election, or
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r\ \ \  . “ (ii) on any hoM other tTiah an election, 

and continues la he so recognized in atcordance voxth 

the provisions of this chdpt^:  ̂ ‘ ' •

•n/. *firefighter̂  means any employee engaged

in Ihe jperformanhe of work 'directly connected with the 

’ cohtrdl '̂anii ^ngriishmeni o f fires or the maintenance 

and use of firefighting apparatus arid equipment; and 

(Id)'̂ Unit4d^ the 50 States, the

‘ ' district of Columika, Vie Comfnontoealth of Puerto Rico, 

Ouam,̂ ihe Vitgin Wands,'the Trust territory of the 

 ̂ ' Pacific Istarids, and any territory or possesion of the 

'United States.

‘*(b) The President may issue an order excluding any 

agency or subdivision tJiereof from coverage under this 

ckapter if the President determine that—

‘ ■(1) the agency or subdivision has as a primary 

--------  -  - I I - -------investigative, or

:,and

“ (2 ) the provisions of this chapter cannot be applied 

to that agency or subdivision in a manner consistent with 

national security requirements and constderntums.

7104. Federal L<Aor Relations Authority 

**(a) The Federal Labor Rdations AuQioriiy is comr- 

posed of three members, not more than 2 of whom may 

he adherents of the same political party. No member shall

o
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in ^ny other burinesa of employment or hold another 

bffiee or'poeilian in the Government of the United States 

ODoepiMOtherwiee provided by

*‘ (h) Members of the Authority shall be appointed by 

0ie President by and with the advice and consent of the 

Sê atê  €md may be removed by the President only upon 

Wttice m d heanng and only for misconduct, inefficwncy, 

neglect of duty, or malfeasance in office. The President shall 

designate one member to serve as Chairman of the Authority.

(c )(1 ) One of the original members of the Authority 

shaU be appointed for a term of 1 year, one for a term of 3 

yearp, and the, Chairman for a term of 5 years. Thereafter, 

each member shdU be appointed for a term of 5 years.

**(2) Notwithstanding paragraph (1 ) of this subsectian, 

the term of any member shall not expire before the earlier of— 

“ (A ) the date on which the member's muxessor takes 

ip or \

“ f B ;  the last day of the Congress beginning after 

the date on which the member’s term of office would (but 

.fw,thk\8ubparagtaph) expire.

An individud chosen to fiU a vacancy shaU be appointed

f o r  the unexpired. Uhm of 'the. member̂  rephced:

“ (d ) A vacancy in the AuOicriiy shaU net impair the 

rigla o/ remaining members to exercise dll of the powers

300
*•(0) The AuthorUy ahaU make an a n n ^  report to ih^  

President for tranrnniUal to the Congress which shall incUtdc 

information as to the cases it has heard and the deoiei&ns U 

has rendered.

“ (f )(1 ) The General Counsel of the AuthorUy shqU 

be appointed by the Prendeni, by and unth the advice and 

consent of the Senate, for a Urm of 5 years. The General 

Counsel may be removed by the President only upon notice

duty, or malfeasance in office.

“(2 ) Th  ̂General Counsel may—

“ (A ) investigate alleged violaiions of this chapter, 

“ (B ) file and prosecute complaints under this 

chapter,

“ (C ) intervene before the Authority in proceedings 

fnwight under section 7118 of this title, and

“ (D ) exercise such other powers of the AuthorUy 

as the AuthorUy may prescribe.

“ (3 ) The General Counsel shaU have direct authority 

over, and responsibtlUy for, aU employees in the office of 

General Counsel, including employees of the General Coun

sel in the regional offices of the Authority.

. “ (4 ) I f a vacancy occurs in the office of General Coun- 

the President shaU prom pt designate an A<^ng Oelt- 

eral Counsel and shaU submU a nomination f<fr General



Counsel to the Senate within 40 days after the vacancy 

occurs, unless the Congress adjourns sine die before the ex

piration of the 40-day period, in which case the President 

shall submit the nomination to the Senate not later than 10 

days after the Congress reconvenes.

**§ 7105. Powers and duties of the Authority

“ (a) The AuthorUy shall provide leadership in estab

lishing policies and guidance relating to matters under this 

chapter, and, except as otherwise provided, shall be respon

sible for carrying out the purpose of this chapter.

**(b) The Authority shaU adopt an official seed which 

shaR be judicially noticed.

‘‘ (c) The principal office of the Authority shall be in or 

about the District of Columbia, but the Authority may meet 

and exercise any or all of its powers at any time or place. 

Except as otherwise expressly provided by law, the Authority 

may, by one or more of its members or by such agents as it 

may designate, make any appropriate inquiry necessary to 

carry out its duties wherever persons subject to this chapter 

are located. Any member who participates in the inquiry 

shall not be disqualified from later participating in a decision 

of the AuQwrity in any case relating to the inquiry.

“ (d) The Authority shall appoint an Executive Director 

and such regional directors, administrative law judges under 
section 3105 of this tUle, and other individuals as H may
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from time to time find necessary for the proper peî (̂ rmance 

of its functions. >

“ (e )(1 ) The Authority may delegate to any regional, 

director its authority under this chapter^ .

“ (A ) to determine whether a group of emplopea 

is an appropriate unit; ' < .

“ (B ) to conduct investigations and to provide for 

hearings; -i’

“ (C ) to determine whether a question of repî esen- 

tation exists and to direct an election; and

“ (D ) to conduct secret baOot elections and certify 

the results thereof. ' -  x \

“ (2 ) The Authority may delegate to any administrative 

law judge appointed under subsection (d ) of this section its 

authority under section 7118 of this title to determine whether 

any person has engaged in or is engaging in an unfair lab&r 

practice.

“ (f) I f the Authority delegates any authority to any 

regional director or. administrative law jud^e to take any 

action pursuant to subsection ( e) of this section, the AuUioriiy 

may, upon application by any interested person filed within 

60 days after the date of the action, review such action, but 

the review shall not, unless specifically ordered by the Au

thority, operate as a stay of the actiori. The' Authority 
may affirm, modify, or reverse any axUion reviewed under this

202
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stibseoHon. I f the Auihority does not undertake to grant 

review of the action under this aubaection within 60 days after 

the later o f^

'*(1) the date of the action; or 

**(2) the date of the filing 6f any applicatiofi mder 

this gubseotion for review of the action; 

the action ahaU become the action of the Authdrity at the end 

of such 60-day period.

**(g) In order to carry out its functions under this chap- 

ter, the Authority may—

^'(1) hold hearings; and

*^(2) administer oaths, take the testimony or depo

sition of any person under oath, and issiie aubpenas as 

provided in aection 7133 of thia title.

“ (h ) The Authoriiy ahaU, by regulation, eatablish atand- 

a¥da which ahall he applied in determining the amount and 

drcumatancea in which reaaonable attorney feea and reaaon- 

able coata and expenaes of litigation may be awarded under 

aection 71 18(a )(6 )(C ) or 5596(b )(1 )(B ) of this title 

in connection with any unfair labor practi^ or any grievance 

prooeaaed under a procedure negotiated in accordance with 

(hia chapter. '

“ (i) Except as provided in aection 518 of title 28, re

lating to litigation before the Supreme Court, attomeya 

deaignated by the Authority may appear for th§ Authority

and represent the Authority in any civil action brought in 

connection vnth any function carried out by the Authority 

pursuant to this title or as otherwise authorized by law.

“ f  7106. Management rights

*‘ (a ) Subject to subaection (b ) of this section, nothing 

in this chapter shall affect the authority of any management
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“ (1 ) to determine the mission, budget, orgamzor 

tion, number of employees, and internal security prac

tices of the agency; and

“ (2 ) in accordance with applicable laws—

^^(A) U) hire, assign, direct, layoff, and retain 

employees in the agency, or to suspend, remove, 

reduce in grade or pay, or take other disciplinary

“ (B ) to assign work, to make determinations 

with respect to contracting out, and to determine 

the personnel by which agency operations shall be 

conducted;

“ (C ) with respe<̂  to filling positions, to make

“ (i) among properly ranked and certified 

didates for promotion; or 

“ (ii) any other appropriate source; and

00



2 0 5

*‘ (D ) to take whatever actions may be necessary 

to carry out the agency mission during emergencies. 

*̂ (h) Nothing in this section shaU preclude any agency 

and any labor organization from negotiating—

^ (̂1) at the election of the agency, on the numbers, 

types, and grades of employees or positions assigned to 

any organizational subdivision, work project, or tour of 

duty, or on the technology, methods, and means of per

forming work;

“ (2 ) procedures which management officials of the 

agency will observe in exercising any authority under 

this section; or

“ (3 ) appropriate arrangements for employees adr 

versely affected by the exercise of any authority under 

this section by such management officials. 

^^SUBCEAPTEE II—RIGHTS AND DUTIES OF 

AGENCIES AND LABOR ORGANIZATIONS 

* ‘ § 7111, Exclusive recognition of labor orgarazations

“ (a) Exclusive recognition shall be accorded to a labor 

organization which has been selected by a majority of em

ployees tn an appropriate u n it  who participate in an dec- 

tvm in conformity with the requirements of this chapter. 

“  (b) If a petition is filed with the Authority— •

‘^(1) by any person alleging—

'‘ (A ) in the case of an appropriate unit for 

which there is no exclusive representative that 30 

percent of the employees in the oppropriaie .unit wish 

to be represented for the purpose of collective bar

gaining by an exclusive representative, or

*‘ (B ) in the case of an appropriate unit for 

which there is an exclusive representative that 30 

percent, of the employees in the vmit allege that the 

exclusive representative is no longer the representa

tive of the majority of the employees in the unit; or 

“ (2 ) by any person seeking darifieaiion of, or 

an amendment to, a certification then in effect or a matter 

relating to representation; 

the Authority shall investigate the petition, and if it has 

lieasonable cause to believe that a question of representation 

esmts, it shall provide an opportunity for a hearing (for  

which a trm s^ pt shall he kept) rafter reasona^ notice. 

If the Authority finds on the record of the hearing, that a 

question of representation exists, the Authority shall conduct 

an election, on the question by secret ballot and shall certify 

the results thereof. An election under ibis subse^ion ĥaU 

not be conducted in any appropriate unit or in any wbdit̂  
don thereof wUhin which, in the preceding 12 calendar 

months, a valid election under this subsection has been held.
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‘*(1) has hem deHffnated by at least 10 percent 

of the employees in the unit specified in any petition

‘ Y ^ ;  has submitted a valid copy of a cu/rrent or 

recently expired collective bargaining agreement for 

the VfUU; or

V *^(3) ,has submitted other evidence that it is the 

es^lusive representatiue of the employees involved; 

may  ̂intervene with respect to a petition filed pursuant 

to subsection (b) of this section and shall be placed on the 

ballot of any election under such subsection (b) with respect 

to the petition.

*‘ (d) The Authority shall determine who is eligible to 

vote in any election under this section and shall establish 

rules governing any such election, which shall include rules 

dUowing employees eligible to vote the opportunity to choose— 

**(1) from labor organizations on the ballot, that 

lafyir organization which the employees wish to have rep

resent them; or

“ (2 ) not to be represented by a labor organization. 

In any election in which no choice on (he ballot receives 

a majority of the votes cast, a runoff dection shall be con

ducted between the two choices receiving the highest number 

of votes. A labor organization which receives the majority

208

of the voles cast in am, dection shall be ceHified by the 

Authority as the exclusive representative.

*‘ (e) Any labor organization described in section 7103

(a) (16) (B )(ii) of this title may p^Uim for an dedim for 

the determination of that labor organization as the exclusive 

representative of an appropriate unit.

“ (f) A labor organization seeJdng exdusive recognition 

shall submit to the Authority and the agency involved a 

roster of its officers and representatives, a copy of it^ con- 

stitutum and bylaws, and a statement of its objectives.

“ (g ) Exdusive recognition shall not be accorded to a 

labor organizationr-

“ (1 ) if the Authority determines that the labor orga

nization is subject to corrupt influences or influences 

opposed to democratic principles;

“ (2 ) in the case of a petition fUed pursuant to 

subsection (b) (1 ) (A ) of this section, if there is not cred

ible evidence that at least 30 percent of the employees in 

the unit specified in the petition wish to he represented 

for the purpose of collective bargaining by the labor 

organization seeking exclusive recognition;

“ (3 ) if there is then in effect a lawful written 

collective bargaining agreement between the agency in

volved and an exclusive representative (other than the 

labor organization seddng exdusive recognition) cover

lO
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ing any employees included in the unit specified in the 

petition, unless—

“ (A ) the colkctive bargaining agreement has 

been in effect for more than 3 years, or

“ (B ) the petition for exclusive recognition is 

filed not more than 120 days and not less than 

60 days before the expiration date of the coUective 

bargaining agreement; or

“ (4 ) if the Authority has, within the previous 12 

calendar months, conducted a secret ballot election for 

the unit deso'ibed in any petition under this section and 

in such election a majority of the employees voting 

chose a labor organization for certification as the unit's
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'"(h) Nothing in this section shall be construed to prohibit 

the waiving of hearings by stipulation for the purpose of a 

consent election in conformity with regulations and mles or 

decisions of the Authority.

^7112. Determination of appropriate units for labor

orgaiwsation repre, atioi

"‘ (a )(1 ) The Authority shall determine the appropriate

ness of any unit. The Authority shall determine in each case 

whether, in order to ensure employees the fuUest freedom in 

exercising the rights guaranteed under this chapter, the ap

propriate unit should be established on an agency, plant, in

stallation, functional, or other basis and shall determine any 

unit to be an appropriate unit only if the determination 

wiU ensure a clear and identifiable community of interest 

among the employees in the unit and will promote effective 

dealings with, and efficiency of the operations of, the agency 

involved.

**(b) A unit shall not be determined to be appropriate 

under this section solely on the basis of the extent to which 

employees in the proposed unit have organized, nor shall a 

unit be determined to be appropriate if it includes—

“ (1 ) except as provided under section 7136(a)(2) 

of this tide, any management official or supervise, ex

cept that, vnth respect to a unit a majority of which is 

composed of firefighters or nurses, u unit which indudes 

both supervisors and employees may be considered 

appropriate;

“ (2 ) a confidential emv
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*'(3) an employee engaged in personnel work in 

other than a purely clerical capacity;

“ (4 ) an employee engaged in administering the 

provisions of this chapter;

“ (5 ) both professional employees and other em

ployees, unless a majority of the professional e m c e es  
vote for inclusion in the unit;

“ (6) any employee engaged in intelligence, counter-



inielligmce, inveatigalive, or security work which directly 

affects national security; or

‘*(7) any employee primarily engaged in investigar

tion or audit fnuclions relating to the work of individuals 

employed by an agency whofte duties directly affect the in

ternal ftecurity of the agency hut only if the functwns 

arc undertaken to insure that the dutiê s are discharged 

honestly and with integrity.

“ fr j Any employee irho is ciif/dycd in ndwiiiistevinf/ any 

provision of law relating to hduu-manayemeni relations may 

not he represented by a labor organization

“ ( ] )  K'hich represents other individuals to ii'honi 

such provision applies: or

“ (2) which is affiliated directly or indirectly with an 

organization which vcpresmfs other individuals to whom 

such provision applies.

“ (d) Two or more units which are in an agency and 

for which a labor organization is the earlnsive representative 

may, upon petition by the agcncy or labor organization, be 

consolidated with or without an election into a single larger 

unit if the Authority considers the larger unit to be appro

priate. The Authonty shall certify the labor organization 

as the exclusive representative of the neu' larger unit.

'‘ (e) In the case of the reorganization of one or more 

units for which, before the reorganization, a labor organiza-

2 1  I

timi was the exclusive representative of any such unit, the 

labor organization shaU continue to be the exclusive rep

resentative for each such unit until new elections are held or a 

period of 45 days has elapsed, whichever first occurs.

“ § 7113. National consultation rights

“ (a )(1 ) If, in connection with any agency, no labor 

organization has been accorded exclusive recognition on an 

agency basis, a labor organization which is the exclusive rep- 

resentative of a substantial number of the employees of the 

agency, as determined in accordance with criteria prescribed 

by the Authority, shall be granted national consultation rights 

by the agency. National consultation rights shall terminate 

when the labor organization no longer meets the criteria pre

scribed by the Authority. Any issue relating to any labor 

organization's digibUity for, or continuation of, national 

consultation rights shall he subject to determination by the 

Authority.

“ (b )(1 ) Any labor organization having national con- 

sultation rights in connection with any agency under subsec

tion (a) of this section shall—

“ (A ) be informed of any change in conditions of 

employment proposed by the agency, and

“ (B ) be permitted reasonable time to present its 

views and recommendations regarding the changes.

“ (2 ) I f any views or recommendations are presented
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under paragraph (1 ) of this subseclion to an agency by any 

labor organization—-

“ (A ) the agency shall consider the views or recom

mendations before taking final action on any matter with 

respect to which the views or recommendations are 

presented; and

*'(B) the agency shall provide the labor organization 

a written statement of the reasons for taking the final 

action.

“ (c) Nothing in this section shall be construed to limit 

the right of any agency or exclusive representative to engage 

in collective bargaining.

7114. Representation rights and duties 

“ (a )(1 ) A labor organization which has been accorded 

exclusive recognition is the exclusive representative of the 

employees in the unit it represents and is entitled to act for, 

and negotiate collective bargaining agreements covering, all 

employees in the unit. An exclusive representative is respon

sible for representing the interests of all employees in the 

unit it represents without discrimination and without regard 

to labor organization membership.

*‘ (2 ) Before any representative of an agency commences 

any investigatory interview of an employee in a unit con

cerning misconduct which could reasonably lead to suspen

sion, reduction in grade or pay, or removal, the employee
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shall be informed of that employees right under paragraph

(3 )(B ) of this subscciiun to be represented by an exclusive 

representative.

“ (3 ) An exchisiL'e i cpreseniative of an appropriate U7iit 

in an agency shall be given the oijporlunitu to be represented  

at—

“ (A ) any formal (lisrussioii between one or more 

representatives of the agency and one or more employees 

in the unit or their representatives concerning any 

giievance or any personnel policy or practice or other 

general condition of employment; o r

“ (B ) any investigatory interview of an employee 

in the utiit by a representative of the agency if—

“ ( i )  the employee reasonably believes that such 

interview may result in disciplinary action against 

the employee; and

“ (a ) the employee requests such representation. 

Any agency and any exclusive representative of any approprir 

ale unit in the agency, through appropriate representatives, 

shall meet and negotiate in good faith for the purpose of ar

riving at a collective bargaining agreement. The rights of an 

'  exclusive representative under the preceding provisions of this 

subsection shaU not be constnied to predude an employee from 
being represented by an attorney or other representative, other 
than the exclusive representative, of the employee's own chooa-

214
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inĝ Hn dfiy ̂ PP^^ under procedures other than pro-

oedwes negotiated pursuant to this chapter.

**(b} The duty, of an.agemy and an exclusive repre- 

sentaliw ta .ffooS. (ailk under inbseaion (a)

of this ̂ otiovL shall inclnd̂ i. the oUigatian-̂  . '

 ̂ to approach the mgotialions with a sincere

resolve to reach a^eoVfio^ve.hargaining agreement;

to .6e represenisd at negoliatixm by duly 

\ saiithi>TiiBd i»prmaiAimes.pr»^ to discuss and nego

tiate on  tî y conditions of employment; 

n' . ‘̂^3} to meet at, reas(mable times and convenient 

\ plaoes as frk^umUy as may be necessary, and to avoid

in th» case of an agencŷ  to furnish to the

exduswe^jyreseniati^e involved, or its authorized repre- 

' sen^tive,-. upon riquest arid, to the extent not prohibited 

W)̂datd}̂\
y'‘ fA ) which in normally maintained by the 

' in the î egular cou of business;

^'(B) which w reasonably available and neces- 

udify for fUll^nd proper ̂ discussion, liiiderstanding, 

K^nd negotiation of-subjeets within the scope of col

lective bargaining; and • i • . . .  v 

" v v ' Y O l  w hiek^es not constitute guidance, ad- 

vice^cbunsel .or. traming> provided for mana êmsnt

ojfic-udH or suijercisor,, rrlaluu/ to aAledive bar- 

(fainiiu/; and

if agreement is reached, to execute on tiie 

request of any party to the negotiation a written docur 

ment embodying the agreed Urms, and U) UJce such 

dejjH an are neceJinary to imiAement such agreement.

7115. Allotments to representatives 

‘̂ (a) I f an agency has received from an employee in 

an appropriate unit a ivritten assignment which authorizes 

Ike agenaj to deduct from the pay of the employee amounts 

for the payment of regular and periodic dues of the exclusive 

representative of the unit, the agenci/ shall honor the assign

ment and make an appropriate allotment pursuant to the 

assignment. Any ■'fuch allotment shall he made at no cost to 

the exclusive representative or the employee. Except as pro

vided under subsection (b) of this .section, any such assign

ment may not be revokx'd for a period of 1 year.

“ (b) An allotment under tmbsection (a) of this section 

for the deduction of dues wifh respect to any employee shall

terminate when—

‘ ‘ (1 ) the agreement between the agency and the 

exclusive representative involved ceases to be applicable

to the employee; or
''(2 ) the employee is suspended or expelled from 

- -memb(rship in the exclusive representatit̂ e.

to
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“ (c )(1 ) Subject to paragraph (2 ) of this subsection, 

if a petition lias been filed with the Authority by a labor 

organization alleging that 10 percent of the employees in an 

appropriate unit in an agency have membership in the labor 

organization, the Authoi'itii shall investigate the petition to 

determine its validity. Upon certification by the Authority 

of the vidklity of the petition, the agency shall have a duty to 

negotiate with the labor organization solely concerning the 

deduction of dues of the labor organization from the pay of 

the members of the labor organization who are employees in the 

unit and who make a voluntary allotment for such purpose.

*'(2) (A ) The provisions of paragraph (1 ) of this suh- 

section shall not apply in the case of any appropriate unit for 

which there is an excluMve representative.

“ (B ) Any agreement under paragraph (1 ) of this 

subsection between a labor organization and an agency with 

respect to an appropriate unit shall be null and void upon 

the certification of an exclusive representative of the unit. 

" §  7116. Unfair labor practices

“ (a) For the purpose of this chapter, it shall be an un

fair labor practice for an agency—

“ (1 ) to interfere with, restrain, or coerce any em

ployee in the exercise by the employee of any right 

under this chapter;

‘*(2) to encourage or discourage membership in any
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, ' .  labor> orgHn\eaiiOn By in ^imectjofi' with

hiring, \ tenure, . prdmbtian", >W  v other y\coiviUMf}S‘ d(f 

emphyn^mt;̂  V •  ̂ \ ...V  , . . .

“ (3 ) Ho âponaor, or otherwise assi^

labor.organization,- otfidr'thaii.to 'fulruishi upon requgst̂  

\ customerty m d r6uihpe 'servioe  ̂)and: fadililiea if

ices and fadUtiM W  eiUa fuimiafied on an impdttvol 

; basis to 0^  labor organization hhmhg equitudent 

\ status; V. a ,\ ..

4) to disciplim or disieriminMe Vapainst an.,eiiî  

ployee because the emphy^ htis filed a cwtiplbivit, 

davit, or petxlim, or hfl̂ '̂ vmanŷ infc?Ffii(M^^  ̂

mon̂ T̂vderl̂ is ehaptfir̂  • u\'- v\> v\ ' ' ' ‘v*''-
‘*(5) to refuid 1ô i:on?ult\ isohf̂ ^̂  

good faith\y4)Uk n hxhor̂ XiTgaiiizaiion sfs by this

■ • chapter; v  ̂ V - . .  .v ^

"‘ ('6)i6fail'or'r^fuj^\todoeperat^^mimphs8e^pr<h 

cedur'es â d'̂ împâ se decisions as required 'by this 

chapter; .nt«\ « -  \ U \ j  .̂ \\ \ . o-

“ (7 i to prest̂ rlbe diy\ruilff̂  or r^gulaUok re

stricts the scope of coUe^r»lmrgain\^ penmitted dy\ikî  

thaptefr^ Uihiok̂ is 'in conflict it^licable coU

lei6tit>ehargclhing^agrS^M;̂ r  ̂ 'V.

“ (8 ) to otherwise fail or refztie, t6 'comply-toiih any 
ôvision of thiŝ thaptiAn....... . u ■'» (<:)
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*‘ (b) For the purpose of this chapter, it shall be an 

unfair labor practice for a labor organization—

‘" (I ) to inierfere with, restrain, or coerce any em

ployee in the e.n't'cise by the employee of any riffhl 

under this chapter;

*‘ (2 ) to cause or attempt to cause an agency to 

discnmmate against any employee in the exercise by 

the employee of any right under Ihis chapter:

“ (S) to coerce, discipline, fine, or attempt to coerce 

a member of the labor organization as punishment, re

prisal, or for the purpose of hindering or impeding the 

inenif)ers work performance or producticily as an 

employee or the discharge of the member's duties as an

**(4) to discriminate against an employee with re

gard to the terms or conditions of membership in the labor 

organization on the basis of race, color, creed, national 

origin, se.r, age, preferential or nonpreferential civil 

sei'vice status, political affiliation, marital status, or 

handicapping condition;

'‘ (5 ) to refuse to consult, confer, or negotiate in 

good faith with an agency as required by this chapter;

‘ ‘ (6 ) to fail or refuse to cooperate in impasse pro

cedures and impasse decisions as required by this

'‘ (7 ) (A ) to call, or participate in, a strike, work 

stoppage, or slowdou:n, or picketing of an agency in a 

labor-management dispute if such picketing interferes 

iriih an agency's operations, or

'‘ (B ) to condone any activity described in subpara

graph (A ) of this paragraph by failing to take action 

to prevent or stop such activity; or

“ (8 ) to otherwise fail or refuse to comply with any 

provision of thus chapter.

Nothing in paragraph (7 ) shall result in any informational 

picketing which docs not interfere with an agency's opera

tions being considered â  an unfair labor practice.

“ (c) For the purpose of this chapter it shall be an unfair 

labor practice for an exclusive representative to deny mem

bership to any employee in the appropriate unit represented 

by such exclusive reprejfentative except for failure—

(1 ) to meet reasonable occupational standards uni

formly required for admission, or

(2 ) to tender dues uniformly requir^ as a condition 

of acquiring and retaining membership.

This subsection does not preclude any labor organization 

from enforcing discipline in accordance unth procedures 

under its constitution or bylaws to the extent consistent with 

the provisions of this chapter. .,

“ (d) Issues ivhich may properly be raised under—
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''(1) an appeals procedure prescribed by or pur

suant to law; or .

“ (2 ) any grievance procedure negotiated pursuant 

to section 7121 of this title; 

maif, at the election of the aggrieved party, be raised either—

(A ) under such appeals procedure or such grievance 

procedure, as appropriate; or

(B ) if applicable, under the procedure for resolving 

complaints of unfair labor practices under scction 7116 

of this title.

An election under the preceding sentence shall be made at 

such time and in such manner os the Authority shall pre

scribe. Any decision under subparagraph (B ) of this sub

section on any such mue shall not be constmed to be a deter

mination of an unfair labor practice u}idcr this chapter or 

a precedent for any such determination.

7117. Duty to bargain in good faith; compelling need; 

duty to consult 

‘ '(a ) (1 )  Subject to paragraph (:?) of this subsection, 

the duty to bargain in good faith shall, to the extent not 

inconsistent u'ith any Federal law or any (lovernment-wide 

rule or regulation, ertend to matters which are the subject 

of any rule or regulation only if the rule or regulation is 

not a Government-wide nde or regulation.

'‘ (2 ) The duty to bargain in good faith shall, to the
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extent not inconsistent with Federal lau' or any Government- 

wide rule or regulation, ecctend to matters which are the 

subject of any agency rule or regulation referred to in para

graph (3 ) of this subsection only if the Authority has deter

mined under subsection (b) of this section that no compelling 

need ( as determined under regulations presn'ibed by the 

Authority) e.rists for the rule or regulation.

“ (3 )  Para{jraph (2 )  of this subsection applies to any 

rule or regulation issued by any agency or issued by any 

primary national subdivi'<ion o f such agency, unless an 

exclusive representative represents an appropriate unit in

cluding not less than a majority of the employees in the 

issuing agency or primai'y national subdivision, as the case 

may be, to whom the rule or regulation is applicable.

‘ ' ( b ) ( 1 )  In  any case of collective bargaining in which 

an exclusive representative alleges that no com piling need 

exists for  any rule or regulation referred to in subsection

( a ) ( 3 )  o f this section which is then in effect and which 

governs any matters at issue in such collective bargaining, 

the Authority shall determine under paragraph (2 )  o f this 

subsection, in accordance with regulations prescribed by the 

Authority, whether such a compelling need exists.

“ (2 ) For the purpose of this section, a compelling iteed 
shall be determined not to exist for any I'ule or.regulation ordy 

i f -
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V « ' i (A )  t̂he ag^ndy, or primary naiionhl subdivision, 

as the case may be, which issued the rule, n f regulation 

informs the Authority in tvniing ihat a> compelling need 

' « s \Jor the rule or rcgulfhli^^dcea w o^ ca ‘* 3 i ; 'o r  • \

.. \v- "the AuthbiHtij-de(ermine8,yafter a hearing

under ihis suhsection, that, a compelling'need for the rule

or regulation does not .^ s t ‘. •. •• *

*'(3)^Ang heariiu/ under this aubsection nhall he expe

dited to the extent praciicQble ami .■<hfill not h)ch(de the Gen

eral Counsel as a party. «’ 'V- •"

‘ '.(4) The dgencg, or xpriinnnj national subdivision, as 

the case mag be, which issued the rule o r . regulation shall 

be a, ^necessari) party âl <iiiyhearing ~ under tlm subsection.

(t}^'Fj.rcept in any ease, ta which subsection (b) 

■of thh section appli^i, if &)i^ge)ic^f \invoh'ed in collective 

bargaining 7oith exchMve 7'epi^sentative alleges that the 

duty to bargain in good faith does not extend'to. any matter, 

the.^^chm’ve repi'cslmtaiive \)nay \appeal the allegation to 

the Authority 'ih > accordance. irith th& provmons of ihis 

subsections '  ̂ v.

, .‘■(2')'>The exchfjtire represeiUativC .mat/, on or before 

the loth day after the date on which the agency fir.<it maJies 

the allegation inferred to in paragraph ( i )  of this subsection,

institvte an appeal^nnder this Aubseotionby^  » .• •

‘ y('A) filing a pelitiohirilhJhe Authonly; and'

223 *‘ (B ) furnishing a copy of the peiUion to the head 

of the agency.

*^(3) On or before the 15th day after the date of the 

receipt by the head of the agency of the copy of the petition 

under. paragraph (2 )(B ) of this suhsection, the agency 

shall—

*‘ (A ) file with the Authority a stiUement—

‘ Y » V  withdrawing the allegation; or 

‘ Y « V  setting forth in full its reasons supporting

the allegation; and

''(B ) furnish a copy of such statement to the ex

clusive representative.

''(4 ) On or before the 15th day after the date of the 

receipt by the exclusive vepresentatiDe of a copy of a state

ment under paragraph (3 )(B ) of this suhsection, the ex

clusive representative shaU file with the Authmly Us response 

to the statement.

''(5 ) The Authority shall expedite proceedings under 

ihis subsection to the extent practicaMe and shcM issue to the 

exclusive representative and to the agency a written decision 

on the aUegation and specific reasons therefor at the earliest

practicahle date.

''(d )(1 ) A labor organization which is the exclusive 

represeiUalive of a mbstanlial number of emfioyees. deter

mined in accordance wUh criteria prexribed by the Au-
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thority, shall be granted consultation rights by any agency 

with respect to any Government-wide rule or regulation 

issued by agency effecting any substantive change in any 

condilim of employment. Such consultation rights shall ter̂ . 

minate when the labor organization no longer meets the cri

teria prescribed by the Authority. Any issue rdating to a 

labor organization's eligibiliiy for, or continuation of, such 

consultation rights shall be subject to determination by the 

Authority.

''(2 ) A labor organization having consultation lights 

under paragraph (1 ) of this subsection shall-^ ‘ '  '

''(A ) be informed of any suffstantive chang6 in 

conditixms of employment proposed by the dgency, and 

'"(B ) shall be permitted reasonable time to preseal 

its views and recommendations regarding the changes. 

“ (3 ) I f any views or recommendatiorijs are presented 

under paragraph (2 ) of this subsection to an agency by any 

labor organization-^ '

*^(A) the agency shall consider the w e iw  or 

recommendations before taking final action on any mat

ter with respect to which the views or recommendations 
are presented; and

“ (B ) the agency shaU provide the labor-^ganization 
■ • a vrriUen statement of the reasons for taking ’the final 

action. . -
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$ 7118. Prevention of unfcdr labor practices

**(a) (1 ) I f any agency or labor organization is charged 

by any person with having engaged in or engaging in an 

unfair labor practice, the General Counsel shaU investigate 

the change and may issue and cause to be served upon the 

agency or labor organization a complaint. In any case in 

which the General Counsel does not issue a complaint be

cause the charge fails to state an unfair labor practice, ihe 

General Counsel shall provide ihe person making the charge 

a written statement of the reasons for not issuing a <iomplaint.

*'(2) Any complaint under paragraph (1 ) of this sub

section shall contain a notice—

*‘ (A ) of the charge;

'*(B) that a hearing wiU be held before the Authority 

(or any member thereof or before an individual em

ployed by the Authority and designated for such pur
pose); and

"(C ) of (he time and place fixed for the hearing.

• (S ) The ItAor orgamza&m or agency involved thall 

have the rigU to fUe an answer to the and any

amended oom jM tt and to appear in peraon or otherwiae and 

give testimony at the time and place fixed in (he complaint
for the hearing.

■•(4) (A ) Except as provided in mAparagraph (B ) of 
this paragraph, no complaint shaO be vmed based on any
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alleged unfair labor practice which occurred niore' thitn’ 6̂ 

montha before the filing of the charge with the Authority, 

**(B) I f the General Counsel determines that the person 

filing any charge was prevented from fUing the idvar^ 

during the 6'month period referred to in subpara^apk

(A ) of this paragraph hy reason of—

“ (i) any failure of the agency or labor organization 

against which the charge is made to perform a duty 

owed to the person, or

“ (ii) any concealment whî h preoented discovery of 

the alleged unfair labor practice during the 6-̂ mnth 

period,

the General Counsel may issue a complaint based on the 

charge if the charge was fHed during the 6-monih period 

beginning on the day of the discovery by the person of the

627

‘'(5 ) The Authority (or any member ihereof or any 

individual employed by the Authority and d m ^ ted  for 

such pui^se) shall conduct a hearing on the complaint not 

earlier than 5 days after the date on which the complaint is 

served. In the discretion of the individual or individuals con

ducting the hearing, any person involved may be allowed to 

intervene in the hearing and to present testimony. An^ such 

haring shall, to the extent practicable, be conducted in ac

cordance with the provisions of subchapter II of chapter 5

of this title, except that the parties shall not be bound by 

rules of eoidence, whether statutory, common law, or adapted 

by a court. A transcript shall be kept of the hearing. After 

such a hearing the Authority, in Us discretion, may upon no- 

lice receive further evidence or hear argument.

‘*(6) I f the Authority (or any member thereof or any 

individual employed by the Authority and designated for 

such purpose) determines after any hearing <m a complaint 

under paragraph (5 ) of this subsection that the preponder

ance of the evvdenoe received demonstrates that the agency 

or Idibor organization named in the complaint has engaged 

in or is engaging in an unfair labor practice, then the in- 

dimdvud or individuals conducting the hearing shall slate 

in writing their findings of fact and shall issue and cause to 

be served on the agency or labor organization an order—  

**(A) to cease and desist from any such unfair labor 

practice in which the agency or labor organization is
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“ (B ) directing that a collective bargaining agree

ment be amended and that the amendments be given 

retroactive effect;

''(C ) requiring an award of reasonable attorney

fees:

*^(D) requiring reinstatement of an employee with 

backpay in accordance with section 5596 of this title; or

tocn
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including any co lion of the adums 

descrS^ in subparagraphs (A ) through (D ) of this 

paragraph or such other action as wiU carry out the pur-

I f any such order es reinstatement of an employee imth 

backpay, backpay may be required of the agency (as pro

vided in section 5596 of this tide) or of the labor organizor 

tion, as the case may be, which is found to have engaged in 

the unfair labor practice involved.

“ (7 ) I f the individual or individuals conducting the 

hearing determine that the preponderance of the evidence 

received fails to demonstrate that the agency or labor organi- 

zation named in the complaint has engaged in or is engaging 

in an unfair labor practice, the individual or individuals 

shaU state in writing their findings of fact and shaU issue an 

order dismissing the complaint.

*̂ (b) In connection with any matter before the Author

ity in any proceeding und^r this section, the Authority may 

request from the Director of the Office of Personnel Man

agement an opinion concerning the proper interpretation of 

rules, regulations, or other policy directives issued hy the 

Office of Personnel Management. Any interpretation under 

the preceding sentence shall be advisory in nature and shaU 
not be binding on the Authority.

7119. Negotiation impasses; Federal Service Impasses 

Panel

^ '**(a ) The Federal Mediation and Conciliation Service 

shall promde services and assistance to agencies and exclusive 

r'bpresenUitiyes in the resolution of negotiation impasses. The 

Sennce shall determine under what circumstances and in 

lohat manner it shall provide services and assistance. 

i . ,  “ (b) I f voluntary arrangements, including ihe services 

of the Federal Mediation und Conciliation Service or any 

other third-^arty mediation, fail to resolve a negotiation 

impd^e—

*‘ (1 ) either party may request the Federal Service 

\ 'Impasses Panel to consider ihe matter, or 

^  ' ■ -‘ (2 ) ihe parlies may agree to adopt a procedure 

for'bindin'g <arhitralion of ihe fiegotidtion impasse, hut 

only if the procedure is approved by the Panel.

(c )(1 ) The Federal Service Impasses Panel is an 

entity ufithin the Authority, the function of which is to pro

vide a ^ ta n ce'in  resolving negotiation im/passes between
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**(2) The Panel shall be composed of a Chairman and at 

least six other memb^s, who shall be appointed by the Presi

dent, solely on the basis of fitness to perform the duties and 

functions involved, from among individuals who are fa-



281
rntlior with Oovemmmt operatiotu and huwledgtdbh m 

laboJMnanagement rdaUmu.
“ (3 ) Of the original mmben of the Panel, 2 memhera 

shaU be appointed for a term of 1 year, Z members duM be 

appointed for a term of 3 years, and the Chairman and the 

remaining members shaU be appointed for a term of S years. 

Thereafter each member shatt be appointed for a term of S 

years, e<mpt that an individî al to /ffl «  vacancy shatt

be appoinSed for the unexptred term of the member replMed. 

Any member of the Panel may be removed by the President.

“ (4 ) The Pond may appoint an 'Executive Director 

and any other individuals U may from time to time find 

necessary for the proper performance of iU duties. Each 

member of the Panel who m not an emphyee (as defined in 

section 2 m  of this tiOe) is e n M  tc pay at a raU egudl 

to the daily equivdlent of the maximum annual rate of banc 

pay then currently paid under (he General ScheduU for ead. 

day he is engaged in (he performance of officba business of 

(he Panel, induding travd ttine, and is entiOed to Iravd

‘>(5 ) (A ) The Pond or its deiignee Aatt jfTimfUy 

i^igau any ^ 
of this section. The i 

either—
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‘•(i) recommend to the parties prooedwree for ihe 

resolution of ike impasse; or 
■' *‘ (tl) assist the paHies in resolving through whUr 

toer methods and procedures, induding factfinding and 

recommendations, it may consider appropriate to accomr 

plish the purpose of this section.

“ (B ) I f the parties do not arrive at a settlement after 

assistance by the Panel wider subparagraph (A ) of Ais 

paragraph, the Pond may—

*'(i) hold hearings;

‘  Y a ) administer oaths, take ihe testimony or deposir 

tion of any person under oath, and issue subpenas as 

provided in section 7133 of this title; and

*‘ (iU) take whatever action is necessary and not 

inctmsisietU wiih this chapter to resolve the impasse.

NoHoe of any frud action of the Panel under this 

section duM he promptly served upon the parties, and the 

Mion shxdl he binding on such parties during the term of the 

hgreê neM, unless ihe parties agree otherwise.

7120. Stewards of conduct for UAor organizations 

' ‘ -''(a ) A labor org&mztttion representing or stdang to 

f̂̂ ĵ reeent employees pursuant to this diopter thda adopt, 

Maintaint enf(^ce governing rtquirtmeniŝ  coniaining 

explicit and detailed provisions to which U shaU subscribe, 

which indude provisions for—
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**(1) (he tiiaintendnce of democratic 

and jn'oOices, induding-- -

‘*(A) proinsums for periodtc elections to 1>e 

conducted subject to recognized safeguardŝ  and 

' -^(B) provisions defining and securing Uie right 

of indtviduaJ members to^ ' “ ' ' V v ' ■* 

*'(i) parHcipate in the affairs of the labor 

organization,

*‘ (U) fair and equal treatment under the
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**(iH) fair process in disciplvnafy proceed

ings; V  V 

**(2) the prohibition of business or financial inter

ests on the part of labor organization officers and agents 

which conflict with their duty to the or'ganizatioh and its 

members; and

" (3 ) the maintenance of fiscal integrity in the 

conduct of ^e affain of the labor orgariizhtion, indud-

• '  regular financial reports or summaries to he made avail

able to its members.

"(b ) This chapter does not authorize participation in 

the management of a labor organization or acting as a rep

resentative of a labor organization my a management official 

or a supervisor, except as specifically provided in this chap-

ter, or by an employee if the pdrticipatioh' or activity 

would result in a confliot or apparent conflict of interest or 

would otherwise be incompatible tHlh law or wUh the official

"8UBCHAPTEB 11I-^B IE V A N C E 8

7121. Grievance procedures

to in

and

procedures for th  eeUlement of grleOande,. indudmg ques- 

turns of arKlTdbaUy. Any emphyw who lw  a gnmance and 

who is covered hy a coOeetive bargaining agreement applies 

may elect to have the gneeance ptocesied under a procedure 

negotiated in accordance with this chapter.

subsection (a) of this section shaHr- 

**(l)befairandsim^,

i

**(3) include procedures (hat— .

“ (A ) assure an exdusipe representaiioe (he 

: right, in its own behalf or on behalf of any employee

-  -  in the unit represented by (U exclusive representor 

tive, to present and process grievances; ;  7

“  W  assure such an employed the right to pre

sent a grievance on the employees own behalf, and 

aseare the exdusive representative (he right to be 

during the grievance proceeding; and

to
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*̂ (G) provide that any grievanae not satisfao- 

torUy settled under the negotiated grievance pro

cedure shaU he subject to binding arbitration which 

; may be invoked by eOhet ihe exdunve repr̂ entdHve 

\' ' or the agency,

“(c) Any party to. a collective bargaining dgremeni 

aggrieved'by the failure, neglect, ot tefuaal of the o^er 

party to proceed to aHntraiion pursuant to the iiegotiated 

grievanOB procedure provided in the agreement \nay file a 

petition in the appropriate United. States district court 

requesting an o r ^  direOing that arhUraiion proceed pur- 

i u a n t  to the procedures provided therefor in the agreement. 

The court shaU hear the matter uMout jury, expedite the 

hearing to the maximum extent pracOcable, and issue any 

order it determines approprxale,

*̂ (d) The preceding subsections of this section shall not 

apply with respect to any grievance concerning

**(1) any claimed violation df suhchapter III of 

ihapter 73 of this title (relating to p toh il^  political 

; activities))̂  -y.- , ; :  ;
**(2) retirement, life insurance, or heaUh insurance; 

“ (3) a suspmsi'on or removal.under action 7532 

of this tide;

*̂(4) any examination, certification, or appointment;
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■**(6) the classification of any position which does 

not tesidt in the reduction in grade or pay of an

**(«) The processing af a grievance under a procedure 

negotiaUd under this chapter shaU not limit the right of 

an aggiieoed 'employee to request the Equd . Employment 

Opportunity Commission to review a final decision tinder 
the procedure^

“ (1 ) purmanl to Hction S of Btorgamzaiion Ptm  

Numbered 1 of 1978; or "

**(2) where applicable, in such manner as shdU 

otherwise be prescribed by regulation by the Equal

7X22. Exceptions to arbitral awards * "

"(a ) Either party to arbiirdtion under (His chapter may 

file wUh the Authority an exception to any atbUfotor's award 

pursuant to the arbitration. I f  upon review the Authority

:  -  ''(1 ) it is contrary to 

*'(2) it was 

misconduct;

any law, ru fe , dr regulation;

dr other

**(3) the arbitrator 

the award; or

**(4) the arbitrator 

arbitrator;

exercised partidiiy in making

powers granted to the >

Cn
CO



the Aui^rity may take such action and make such recom-‘ 

mendatiom concerning the award as it considers necessary, 

consistent with applicable laws, rules, or regulaiions.

**(b) I f no exception to an arbitrator's award is fled 

under subsection (a ) of this section during the 60-day period 

beginning on the date of such award, the award shall he final 

and binding. An agency shaU take the actions required by 

an arbitrator's final award. The award may inxilude the pay

ment of backpay (as provided in section 5596 of this HUe). 

**§ 7123. Judicial review; enforcement

*‘ (a) Any person aggrieved by a final order of the 
Authority under—

“ (1 ) section 7118 of this title (involving an unfair
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“ (2 ) section 7122 of this title (involving an award 

hy an arbitrator) ;  or ^

*'(B) section 7112 of this title (involving an appro

priate unit determination), 

may, during the 60-day period beginning m the date on which 

the order was issued, institute an action for judicial review of 

the AuthorU^s order in the United States court of appals in 

the circuit in which (he person resides or transacts business 

or in the United States Court of Appeals for (he District 
of Columbia.

**(b) The Authority may petition any appropriate

United States court of appeals for the enforcement of any 

order of the Authority and for appropriate temporary relief
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" (c ) Upon the filing of a petition under subsection (a) 

of this sectim for judicial review or under subsection (b) of 

this section for enforcement, the Authority shall file in the 

court the record in the proceedings, as provided in section 

2112 of title 26. Upon the filing of the petition, thb court 

shall cause notiee thereof to be served to the parties involved, 

and thereupon shall have jurisdiction of the proceeding and 

of the question determined therein and may grant any tem

porary relief (including a temporary restraining order) it 

considers just and proper, and may make and enter a decree 

affirming and enforcing, modifying and enforcing as so mod

ified, or setting aside in whole or in part the order of the 

Authority. The filing of a petition under subsection (a) or

(b) of this section shall not operate as a stay of the Author

ity/s order unless the court specifically orders the stay. Review 

of the Authority’s order shall be on the record in accordance 

with section 706 of this title. No objection that has not been 

urged before the Authority, or its designee, shaU be cmsidered 

by the court, unless the failure or neglect to urge the objection 

is excused because of extraordinary circumstances. The find

ings of the Authority with respect to questions of fact, if 

supported by substantial evidence on the record considered

to
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as a whole, shall be conclusive. I f any person applies to the 

court for leave to adduce additional evidence and shows to 

the satisfaction of the court that the additional evidence is 

material and that there were reasonable grounds for the fail

ure to adduce the evidence in the hearing before the Author

ity, or its designee, the court may order the additional evidence 

to be taken before the Authority, or its designee, and to he 

made a part of the record. The Authority may modify its 

findings as to the facts, or make new findings by reason of 

additional evidence so taken and filed. The Authority shall 

file its modified or new findings, which, with respect to ques- 

tions of fact, if supported by substantial evidence on the 

record considered as a whole, shall be conclusive. The Author

ity shall file iis recommendations, if any, for the modification 

or setting aside of its original order. Upon the filing of the 

reoord with the oourt, the jurisdiction of the court shall be 

exclusive and its judgment and decree shall be final, except 

that the judgment and decree shall be subject to review by the 

Supreme Court of the United States upon writ of certiorari 

or certification as provided in section 1254 of tide 28.

‘*(d) The Authority may, upon issuance of a complaint 

as provided in section 7118 of this title charging that 

any person has engaged in or is engaging in  an unfair hhor 

practice, petition any United States district oouH within 

any district in which the unfair labor practice in question is
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alleged to have occurred or in which suich person resides or 

transacts business for appropriate temporary relief or re

straining order. Upon the filing of the petitixm, the otmrt sĥ Ol 

cause notice thereof to be served upon the person, and there

upon shall have juii&diction to grant any temporary relief 

(including a temporary restraining order) it consid̂ 9  juit

‘‘SUBCHAPTER IV-^ADMINISTBATXYE AND 

OTHER PROVISIONS

7131, Reporting requirements for standards of conduct 

“The provisions of suhchapter III of t^ te r  11 of title 

29 shaU he applicable to labor organizations which have been 

or are seeking to be certified as exdusioe representatives uih 

der this chapter, and to (he organizatiowf officers, agentf, 

shop stewards, other representatives, and members to {he et>- 

tent to whidi the providons would be appUcabU if the 

agency were an employer under Median 402 of tide 29, In 

to t i e  mrihorUy emftmd on him under melion 438 

oftiUeSB, file SemUtry of Labor Jattpnterilieregiilalioiu, 

m)h the urriUm eoneurrence of the Avthority, prooUing for 

n p o r b  for m y neh labor orgmuotion. The 8ee- 

retary of Labor may revoke tie provition for timpUfied

'̂ P̂<>̂ <i<«ni»̂ l<̂ av<»ma«p»̂ the8ecntarydeler-
m tflM , after a n y  inoettigalim Iht Secretary conndere proper 

and after reamncMe iwtice and oppojiuiOy for a hearing.

to
O S
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that ^  purpose of this chapter and of chapter 11 of title 29

7132. Official time 

''(a ) Any employee representing an excluswe repre

sentative in the negotiation of a collective bargaining agree- 

ment under this chapter shall be authorized official time for 

such purposes, including attendance at impasse proceeding, 

during the time the employee, otherwise would be in a duty 

status. The number of employees for whom official time is 

authorized under this subsection shall not exceed the number 

of individuals don ated  as representing the agency for such 

purposes.

“ (h) Any aciiviiies performed by any employee relating 

to the internal business of a labor organization (including 

the soUcttaiion of membershipf dections of labor organization 

offidals, and collection of dues) shaU be perfovTned during 

the time the employee is in a nonduty status.

**(c) Except as provided in subsection (a) of this sec- 

< io », the Authority M l  determine whether any employee 

parUcipaUng for, or on behalf of, a labor organization in any 

phase of proceedings before the Authority shall be authorized 

official time for such purpose during the time the employee 

otherwise would be in a duty status.

**‘(d ) Except as provided in the preceding subsections of 

this section—

*‘ (1 ) any employee representing an exclusive repre

sentative, or

'‘ (2 ) in connection with any other matter covered 

by this chapter, any employee in an appropriate unit 

represented by an exclusive representative, 

shall be granted official time in any amount the agency and 

the exclusive representative involved agree to be reasonable, 

necessary, and in the public interest.

7133. Subpenas 

“ (a) Any member of the Authority, the General Coun

sel, or the Panel, any administrative law judge appointed 

by the Authority und r̂ section 3105 of this title, and any 

employee of the Authority designated by the Authority may—

"(1 ) issue subpenas requiring the attendance and 

testimony of witnesses and the production of documentary 

or other evidence from any place in the United States; 

and

''(2 ) administer oaths, take or order the taking of 

depositions, order responses to written interrogatories, 

examine witnesses, and receive evidence.

'*(b) In the case of contumacy or failure to obey a sub- 

pena issued under subsection (a )(1 ) of this secticm, the 

United States district court for the judicial district in which 

the person io whom the subpena is addressed resides or is
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aeroed may issue an order requiring such person to appear 

at any designated place to testify or to produce documentary 

or other evidence. Any failure to obey the order of the court 

may he pmished by the court as a contempt thereof .

**(c) W itnes^ (whether appearing voluntarily or Under 

subpena) shall be paid the same fee and mileage allowances 

which are paid subpenaed witnesses in the courts of the 

United States.

**§ 7134, Compilation and publication of data '

**(a) The Authority shall maintain a file of its proceed- 

xnga and copies of all available agreements and arbitriation 

decisions, and shall publish the texts of Ha decisions and the 

actions taken by the Panel under section 7119 of this title.

**(b) AU filea maintained under subsection (a ) of thia 

section ahall be open to inspection and reproduotion in 

accordance with the provisions of sections S52 and 652a of 

this title.

“ § 7135. Regulations

*‘The Auihoriiy, the Federal Mediation and CondUaiion 

Service, and the Panel shaU each prescribe rules and regnla- 

turns to carry out the provisions of this chapter applicable to 

each of them, respectively. The provisions of subchapt^ II of 

chapter 5 of this title shaU be applicable to the issuance, 

revision, or repeal of any such rule or regulation.
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7136. Condnuation of existing Uuos, reoo, 

ments, and procedures 

“(a) Nothing cor^ned in this chapter shall preclude-̂  

“ (IJ the renewal or continuation of a n  

reoogmiion, certification of an exdusive repreeenlative,

or a lawful agreement between an agency and an exdUh

»ve represeniaiisje of ite employees, whidi is entered into 

before the effective date of this chapter; or

*̂ (2) the renewal, continuation, or initial aooordimg 

W recognition for unik of managem  ̂officiak or tuper- 

visors represented by labor organizations which histori

cally or tradHionally reprefent management officials

or wupervieon in priM>aU industry and wUdihMexdn^

ttw j recogniiion for units of such ofid^ds or supervisors 

in any agency on the effecHoe daU of this dhapter.

**(b) PcUdes, regulations, and procedures estabUM  

under and decisions issued under Execuihe Orders 11491, 

H61€, 11636, 117B7, and 11838, or under any 

ExecuOne order, as in effect <m the efecOve date cf this 

diapter, shdl remain in full force and effect untd reoiaed 

or revoked by the President, or unless mperseded by spedfk 

provisions of this diopter or by regulations or deddons 

issued pursuant to this duxpier.” .

C O



BACKPAY m  CASE OF UNFAIR LABOR PRACTICES AND 

GRIEVANCES

Sec. 702. Section 5596(h) of title 5, United States 

Code, is amended io read as follows:

**(b) An employee of an agency who, on the basis of 

a timely appeal or an administrative determination (includr 

ing a decision relating to an unfair labor practice or a griev

ance) is found by appropriate authority under applicable 

law, rule, regulation, or collective bargaining agreement, to 

have been affected by an unjustified or unwarranted personnel 

action which has resulted in the withdrawal or reduction of 

all or a part of the pay, allowances, or differentials of the

245

*^(1) is entitled, on correction of the personnel 

action, to receive for the period for which the personnd 

action was in effect—

**(A) an amount equal to all or any part of 

the pay, allowances, or differentials, as applicable, 

which the employee normally would have earned or 

received during the period if the personnel action 

had njot occurred, plus 5 percent, less any amounts 

earned by the employee through other employment 

during ̂ at period; and

“ (B ) reasonable attorney fees an^ reasonal̂ le 

costs and expenses of litigation related to the per- 

sorniel action which, with respect to any dedmon 

relating io an unfair labor practice or a gjiwance. 

processed under a procedure negotiated in acoord- 

 ̂ance with chapter 71 of this title, shall be awarded̂  

in accordance with standards established unc^ sec-' 

tion 7105(h) of this tifle; and • (

‘ Y 2) for all purposes, is deemed to have performed 

service for the agency during that .period  ̂ thatr—

*‘ (A ) annual leave restored under this para

graph which is in excess of the maximum leflve 

accumulation permitted by law shall be (̂ edited to 

a separate leave account for the emploĵ ee and shall 

be available for use by the employee within the time 

limits prescribed by regulations of the Office of
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*‘ (B ) annual leave credited under suhpara- 

graph (A ) of this paragraph but unused and stxtt 

available to the employee under regulations pre

scribed by the Office shall he included in the lump

sum payment under section 5551 or 5 5 5 2 (1 ) of 

this tide but may not be retained to the credit of the 

employee under section 5 5 5 2 (2 ) of this title.

toOi
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For the purpose of this mbaeotion, *grievanoe’ and *coUeotive 
bargaining agreement* have the meanings set forth in section 

7103 of this title ,  ^unfair labor practice' means an unfair 

labor practice described in section 7116 of this title, and ‘per

sonnel action' includes the omission or failure to take an 

action or confer a benefit.".

TBCEKICAL AND CONFORMING AMENDMENTS 

Sec. 703. (a ) Svbchapter II of chapter 71 of title S, 

United States Code, is aniendedr—

(1 ) by redesignating secHona 7151 (as amended by 

section 312 of this Act), 7152, 7153, and 7154 as sec

tions 7201, 7202, 7203, and 7204, respectively:

(2 ) by striking out the subchapter heading and 

inserting in lieu thereof the following:

•̂Chapter 72—ANTIDISCRIMINATION; RIGHT TO 

PETITION CONGRESS

»SUBOHAPTEB I-ANTIDISORIMINATION IN 
EMPLOYMENT

^ m . Antidiseriminaium policy; minority recndtment progrwn.
^eoe. MarUalttatua.

Bandieapping eondition.
*̂ 904. OthorprohibiHonM.

^SUBOHAPTEB 11—EMPLOYEES' RIOHT TO PETITION

m il. Emf 

and

OONGBESS 
i to petition Oongreu.”:

(3 ) by adding at the end thereof the following new 

suhchapter:
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••SUBCHAPTER II—EMPLOYEES’ BIGHT TO 

PETITION CONGRESS 

*•§ 7211. Employee/ right to petition Congress

**The right of employees, individual or coUectivdy, to 

petUim Congress or a Member of Congress, or to furnish 

information to eUher House of Congress, or to a committee 

or Umber fhereof, may not be mUrfered mth or denud.”.

(b) The atudynt for part III of titk 5, UnUed Statee

Code, is amended I^H rikm g out—

•Subpart P—Employee BdatUm»
“7/. Polkies

andinmiing in lieu (hereof

'‘Subpart P-Labor.Management and Employee Relationt

... 7ior.

2* RelaUons____________
JUMdteerlndnaiLtn; Right to PetUion Congreu. . 7101 

.  7»/».
(2) Section 330g(2) of tiOe 5. United State, Code, U 

Code, u  amended by H rO ^ out "and 71Sr and ineerUng 
in Ueu thereof “and 720^\

(c)(1) Section 2105(c)(1) of UtU 5. UrOed State. 

“ “ " X W  by OriUng out ‘-7152. 71Sr and «  Vieu
“7202, 7203".

(3) Section. 4540(c), 7212(a). and 9540(c) of Ok 
10, Vnî ed ^  Code, are ea,̂  amended

7154 of title 5" and inurting in Ueu thereof “7204 of Me 
5”.

(4) S e ^  410(b)(1) of tUU 39. Unit^ Suue. Code. 

»  amended by rirmng out "<Aapter, 71 (em pb^  p o S * , ; . .

o\



and iruerting in Ueu thereof the foUotoing: ‘*<^pter» 72 (m - 

tidiscnininaHon; right to petHion Congress)” ,

(5 ) Section 1002(g) of title 39, Untied States Code, is 

amended hy striking out ‘•section 7102 of title 5*' andinsert- 
ing in lieu (hereof '‘section 7211 of UOe

(d) Section 5315 of title 5, United States Code, is 

amended by adding at the end thereof the following clause:

*‘ (124) Chairman, Federal Labor Relations 
Aû ioriiyr.
(e) Section 5316 of such title is amended hy adding at 

the end thereof the fdUowing clause:

“ (145) Members, Federal Labor Relations Author

ity (2 ), and its General Counsel.’*,

MISCELLANEOUS PROVISIONS 

Sec, 704. (a) Except as provided in subsection (h) of 

this section, the amendments made I
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on the first day of the first adendar month beginning more 

than 90 days after the date of the enactment of this title.

(h) Sections 7104, 7105, and 7136 of UOe 5, United 

States Code, as added hy section 701 of ihis title, shaU take 

effect on the date of the enactment of this title.

(c) The regulation required under section 7105(h) of 

this title shall be prescribed and made effective by the Au

thority not later than 90 days after the date of the enact

ment of this Act.

(d )(1) The wages, terms, and condiiions of empk^ym^ 

and other emphyment benefits with respect to Q op en ^ ^  

prevailing rate employees to whom section 9(b) of Public f.aw  

92-392 applies shaU be negotiated m  acp f̂rdqnoe with pr^, 

vaUing rates and practices without regard to any p ro v is io n  

o f -

(A ) chapter 71 of tide 5, United B ta^ Code (qa,
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(B ) chapters 51,53, and 55 of UOe 5,  United States

Code; or

(C ) any other law, ruh, regulation, decision, or 

order relating to rate of pay or pay practices with respect

(2 ) No provision of chapter 71 of UOe 5, United States

Code (as amended by this tiOe),shaU be coimderpd to lim itr-

(A ) any rights or remedies of employees referred Uf 

in paragraph (1 ) of this subsection any other pro

vision of law or before any court or othftr tribunal; or •

(B ) any benefits (Oherwise available tô eueh ^fploy- 
ees under any other provision of law.

. TITLE V III-^ R A D E  AND PAY RETENTION

GRADE AND PAY RETENTION 

Sec. 801. (a ) (1 ) Chapter 53 of title 5, United States 

Code, relating to pay rates and systems, is amended by insert- 

ing after subchapter V thereof the following new subchapter:

fcO



SUBCHAPTER VI—GRADE AND PAY

r e t e n t io n

**§5361. Definitioru

*Tor the purpose of this mbchapter-

**(1) êmployee* means an employee to whom chapter 

51 of this tiOe applies, and a prevaUing rate empUtyee, 

as defined by section 5342(a)(2) of this Utle, whose 

employment is other than on a temporary or Urm bans; 

*•(2) ‘agenq/ has the meaning given it by section

5102ofthUHUe;

*•(3) r̂etained grade* means the ffrade used for
determining benefks to which an emphyee to whom seotum

• 5362 or 5363 of ihis tUU applies is entiOed;

*‘ (4 ) Wate of banc pajf means, in the case of a 

prevailing ratemployee, the scheduled rate of pay deter

mined under section 5343 of this m ;

**(5) ĉovered pay schedvU means the General 

ScheduU, any pr^aUing rate schedule established under 

subchapUr IV  of this chapter, or the merit pay system

ufid^ chapter 54 of this HOe;

**(6) ‘position suhjeot to this aubchapter* means 

any position under a covered pay schedule; and

**(7) Weduciiimriri-force procedures* means pro

cedures applied in catrying out any reduction in force

251 due to a reorganization, due to lack of funds or curtail

ment of work, or due to any other factor.

**§ 5362. Grade retention following a change of positions 

*'(a) Any employee—

“ (1 ) who is placed as a result of reduction4nrforce 

procedures from a position subject to this subchapter to 

another podHon which is subject to this subchapter and 

which is in a lower grade than the previous potUion, and 

“ (2 ) who has served for 52 consecutive weeks or 

more in one or more posiUons subject to this subchapter 

at a grade or grades higher than that of the new 

posittoh,

shall be entiled, to the extent provided in subsection (b) 

6f this section, to have the grade of the position held immedi

ately before such placement he considered to be the retained 

grade of the employee in any position he holds for the 2^ear 

period beginning on the date of such placement.

“ (b) For the 2^ear period referred to in subsecUon (a) 

of this section, the retained grade of an employee under 

such subsection (a) shall be treated as the grade of his 

position for aU purposes (induding pay and pay adminis

tration under this chapter and, chapters 54 and 55 of this 

aUe, retirement and life insurance under chapters 83 and 87 

of Ais tide, and eligibility for trairdng and promotion under 

this title) <
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for purposes of suhsectim (a) of this section, 

“ (2 ) for purposes of applying any reduction-4n- 

force procedures, or

'‘ (3 ) for such other purposes as the Office of 

Personnel Management may provide by regulation.

* Y o) The provisions of subsection (a) of this section shaU 

cease to apply to an employee who—

^(1) has a break in service of one workday or more; 

**(2) is demoted (determined unthout regard to this 

section) for personal cause;

“ (3 ) is placed in, or declines a reasonable offer of, 

a position the grade of which is equal to or higher than
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grade for a cordinudus period of at least orie year immediately

*‘ (4 ) elects in writing to have\he benefUs of this 

section t^ in ate.

**§ 5363. Grade retention following position reclassification 

“ (a) An employee who is in a position subject to this 

svbchapter and whose position has been reduced in grade is 

entiOed to have the grade of such position before reduction 

be treated for all purposes (other than the application of 

reduotion-in-force procedures) as the retained grade of such 

employee so long as such employee continues in such position.

The provisions of subsection (a) of this section 

shaU not apply with respect to any reduction in the grade 

of a position which had not been classified at the higher

‘ Y c) The preceding prooisixms of this section shall cease 

io apply to an employee who—

' Y 1) his a break in service of one workday or more;

*‘ (2 ) declines a reasonable offer of a position the 

grade of which is equal to or higher than the retained 

grade; or

*‘(3 ) elects in writing to have the benefits of this 

section terminate.

**§5364. Pay retention

(a ) Any employee—

“ (1 ) who ceases to be entided to the benefits of 

section 5362 of this title by reason of the expiration 

of the 2-year period of coverage provided under such 

section;

**{2) who is in a posUion subject to ihts suhchapi&r 

and who is subject to a reduction or termination of a 

special rate of pay established under sMtion 5303 of 
this tide; or

**(3) who is in a p o sits  subject to this subohapier 

and who (but for this section) would be subject to a 

reduction in pay under circumstances prescribed by the 

Office of Personnel Management by regulation fo war

rant the application of this section; >  ̂ .

to
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is entitled to basic pay at a rate equal to (A ) the employee's 

allowable former rate of basic pay, plus (B ) SO percent of 

the amount of each increase in the maximum rate of basic pay 

payable for the grade of the employee's position immediately 

after such reduction in pay if such allowable former rate ex

ceeds such maximum rate for mch grade.

“ (b) For the purpose of subsection (a ) of this section, 

^allowable former rate of basic pa^ means the lower of---

“ (1 ) the rate of basic pay payable to the employee 

xmm^iately before the reduction in pay; or

“ (2 ) 150 percent of the maximum rate of basic pay 

payable for the grade of the employee's position immedir 

ately after such reduction in pay.

“ (c ) The preceding provisions of this section shall cease 

to apply to an employee who—

‘ Y 1) has a break in service of one workday or more; 

“ (2 ) is entitled by operation of this stibchapter or 

chapter 51, 53, or 54 of this title to a rate of basic pay 

which is equal to or higher than, or declines a reasonable 

offer of a position the rate of basic pay for which is equal 

to or higher than, the rate to which the employee is en

titled under this ^ tion ; or 

.  “ (3 ) istdemoi^ for personal cause.
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S365. Remedial actions

Management, the Office may require any agency—

“ (1 ) to report to the Office informaiion with retpect 

to vacanoM (including impending vacancies) ;

“ (2 ) to take such steps as may be appropriate to 

assure employees receiving benefits under section 5362, 

5363, or 5364 of this M e have the opportuniiy to ohlam 

necessary qualifications for the selection to positions which 

would minimize Hie need for the appHcaiwn of such

“ (3 ) to establish a program under which em

ployees recdving benefits under section 5362, 5363, or 

5364 of this title are given priority in the consideration 

for or placement in posUions which are eqwd to or 

grealer than their retained grade or pay; and

“ (4 ) to place certain employees, notwilhslanding 

the faot their precious posUion was in a diferent agency.

hut only in drcumslances in which the Office determines 

the exercise of such authority is necessary to carry out 

the purpose of this section.

**§ 5366. Regulations

‘*(a) The Office of Persoaael ManagemefU shall pre

scribe regulations to carry out the purpose of this svJbchapter. 

**(b) Under such regulations, the Office may prmnde

to
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s o f thisfor the appKcaiion of aU or portions, of the pn 

subchapter—

**(1) to any individual reduced to a graiie of a cov

ered pay schedule from a posOion riot subject to this 

aubchdpter; - V

“ (2 ) to individuals to whom such provisions do 

not otherunse apply; and

‘*(3) to situations the application to which is justir 

fied for purposes of carrying out the mission of Ihe 

agency or agencks involved. ■ ’

“ §5367. AppeaU

** (a )(1 ) In the case of the termination of any 'benefits 

avaUable to an employee under this suhchapter on the grounds 

such employee declined a reasonable offer o f a position the 

grade or pay of which was equal to or greater than his 

retained grade, or pay, such termination may he appealed 

to the Office of Personnd Management under procedures 

prescribed hy the Office.

“ (2 ) Nothing in this subchapter shaU be construed h  

affect the right of any employee to appeal—

"‘ (A ) under \»edion 5112(b) or 5346(c) of this 

title or otherwise, any redassification of a position; or 

*'(B) under procedures prescribed by the Office of 

Personnel Management, any reduction-in-force ̂ action.
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“ (b) For purposes of any appeal procedure (other than 

those described in subsection (a) of (his section) —  .

'*(1) any action u/hiohi»thc bofia of an individuaTs 

enOfiemnt to b̂ mefita under< this si/Maptetj ,

“ (2 ) any termination of any such benefits.um^ this
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shall not be treated as appet^lfi wadfiT sitqh (ytpeals 

proce^ures.̂ \

(2 ) Sections 5334(d), 5337, and 5345 of Ufle 5 ,  XJniUd 

States Code, are hereby repealed.

(3 ) (A ) Chapter 53 of tide 5, United Stales Code, is 

amen4ed-̂
(i) by redesiffnating subchapter VI as subchapter

VII, and

(it) by redesignflling sections 536X through 5365 as

se<4ion8 5371 through 5375, resp u f^ y.

(B )(i) The analysis of chapter 53 of title 5, United 

States Code, is amended by striking out the iiem  relqting 

to suhchapter VI thet^f and inserting in lieu thereof the 

following:

^SVBCHAPTSB ^l-O BAD E ANP FAX RETENTION 
*̂ 6361. DefsUHona. \

olkmge of potHitmt,
6̂S6S. Orader 

**6S64.Paur0Um*ion, *̂ sses.Bi
ŜSee. Reĝ doHont. •̂6967. Appeals.

rt
potiiionredaaHfeaiion.

to
o
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<̂ 4̂ B0QAPTEfi Vll—UÎ aSLLANSQVa PBOYÎ Wm 

‘*SS7J.SeietMfU>andj»vf63Hondlpo»iHon,.elmajudffM.£̂S7e:.Aihnw
‘̂ 6S7S.l4miiaiiononp<>sffiiedhjfa6̂374, . ,
*̂BS76. PoUo6f<nrceofN<Uionâlogic<aP<̂^̂  ̂ ' ' ' '

(a y  Tie analysis of such ollapier is further airiended

by striking out the iten^ relating to sections 5B37 and 5345^

8trik^  out “seo- 

in lieu ihereof.

5, United States Code, 

5365* and inserting

(xii) Section 659 o)̂  tiile 5, United Stcites' Code, are 

ut “536̂ 2,** each f̂tace it appears 

and inserting ‘ '5372,** in lieu i^ eof. ^  * V

(C ) Section 3104(h) of^O e 5, J^nited States Code, 

as redesignated hy this Act, is t 

tion 5361”  and inserting '

(D ) Section 5102(c)(5) of t 

is amended hy striking oui/*%

‘̂section 5375* in lieu th ^ f.

(E ) Sections 5 1 o / md 8704(d) ( 1 )  of tiiU 5 , United 

States Code, are e^h amended h^striking out ‘̂section 

5337** and inserting in Keu thereof ‘ ŝubchapter V l of 

diapter53**.

(F ) Section 5334(b) of tiUe 5, United States Code, is 

amended by striking out “section 5337 of this title** each 

place it appears and inserting in lieu thereof “subdhapter VI 

of (his chapk/t̂ *. '
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(O ) Section 5334 of titte 5, United Stales Code, is 

amended hy redesignating subsections (e) and (f) as sub

sections (d ) and (e ), respectively.

(H ) Section 5349(a) of tUle 5, United States Code, is

(i) by strUdng out •̂section 5345, relating to re - 

teniion of pay,** and xnseHing in lieu thereof “sub(hapter 

VI of this chapter, relating to grade and pay retenr 
tion,**;

(ii) by striking out ‘ ŝection 5345 of this title** and 

inserting in lieu thereof “subchapter VI of this chapter̂ *; 
and

(Hi) hy striking out ‘̂paragraph (2 ) of section 

5345(a)** and inserting in lieu thereof “section 
5361(1)**.

(I ) Sections 4540(c), 7212(a), and 9540(c) of title 

10, United States Code, are ewh amended by inserting after 

“of title 5* the following: “and subchapter VI of chapter 53 

of such title 5*.

(J ) Section 1416(a) of the Act of August 1, 1968 

(PubUc Law 9 0 ^ ;  15 UJ3.C. 1715(a)), and section 

808(c) of the Act of April 11,1968 (PuUic Law 90-284;

42 U.S.C. 3608(b)), are each amended hy striking out 

'* andinsertinginlieu thereof “5372,**.

(4 )(A ) The amendments made hy this subsection didl

to



fitit a p p l i c a b le 'p e Y io d  

i^x'difte the 

enactment of this Act. -.vn v'; \ V u v,

(B ) An employee who was receiving-pa^\'wtd^ M  

p^€flMon» )Qfi'\ŝ oti<n{'̂ 3S4(d>ĥ ^̂ ^̂  'Or. dSdS 4^ title 5, 

,Gd4e,:m ikê  days.before. ih .̂̂ jBCtii).e:sdate 

p m ^ r^ . in smhparsigraph {A ) of thi» .paragraph M l  

nô s’̂ v^ysuch ̂ fi(̂ y. f^u6ed or lehninated  ̂byvreasbn' o f the 

amendmmt̂  - fô uie. bp̂\ this ■suhstection hnd, 'unZfesi' wdtion 

5^62 on.S3€3 of siueh '6̂  (m ' amende by\^hsektion 

of .^is sedtilm) appli^, meh (M em ^yet is entitled 

iQy,continue receive p^y ■'Os htUhorized by' thbse prbvisions 

(ftsJn ^ed-Jtm such date)\ ■■ '  • ^

(b )(1 ) Under regulations prescribed by the^Office of 

PersonnelM4inag&n^t, any employee^ '

\ y .y.̂ ^A), whose grade ivdis reduced on ov'̂ afi^ January 

qnd.bifor^ t̂he'̂ ffedUve date bf the amendttienis 

,63/ subsectiofi'̂  (a) of this section' under \nrcum- 

,\ „^t(mcss, which Would lidve entitled the 'employee iô  cover

age under the provisicfns of isebtion̂  S368 '-or -S363 of 

United SlatesWodk' î dŝ am'&nded h^'Msection 

,,, ,{yal̂ ^of,itkiŝ sect{o1i)̂ îf̂ k̂lch'̂ ^mendm̂ ŝ'̂  had hem in 

(U the^ime bf th6\^Uctiohf̂ 'ahd ' ' '  • > ^ 

i(BJ ̂ who hd9 f>emdhked'>emplo]̂ ed 'by'̂ 'ihje WBdbral 

Government from the date of the redttcHait iri' tjrarie to

2eiL

the effective date of the amendments made by subsection

(a) of this section without a break in service of one 

workday or more; 

shall be entitled—

(i) to receive the addiiional pay and benefits which 

such employee would have been entitled to receive if the 

amendments made by subsection (a ) of this section had 

been in effect during the period beginning on the effec

tive date of such reduction in grade and ending on the 

day before the effective date of such amendments, and

(a ) to have the amendments made by subsection (a) 

of this section apply to such employee as if the reduction 

in grade had occurred on the effective date of such 

amendments.

(2 ) Under such regulations, any employee who—

(A ) during the period beginning on January 1, 

1977, and ending on the effective date of the amend

ments made by subsection (a) of this section was holding 

any positim under a covered pay schedule when such 

position was reduced in grade; and

(B ) after the date of such reduction in grade and 

before such effective date, changed to any other position 

under such a schedule (oiker than by reasm of a demo- 

tion for persontd cause) and is holding such posUion on 
such effective 'date;
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is entitled to the benefits of section 5363 of title S, Unifed 

States Code (as amended by subsection (a ) of this section) 

as if such envployee had not changed positions.

(3 ) No employee covered by this subsection whose 

reduction in grade resulted in an increase in pay shall have 

such pay reduced by reason of the amendments made by sub

section (a) of this section.

(4 ) (A ) For purposes of this subsection, the require

ments under paragraph (1 )(B ) of this subsection, relating 

to cmtinuous employment following reduction in grade, shall 

be considered to be met in the case of any employee—

(i) who separated from service with a right to an 

immediate annuity under chapter 83 of title 5, Untied 

States Code, or under another retirement iystem for 

Federal employees; or

(ii) who died,

(B ) Amounts payable by reason of subparagraph (A ) 

of this paragraph in the case of the death of an employee 

shall be paid in accordance with the provisions of sub- 

chapter V III of chapter 55 of tiOe 5, United States Code, 

relating to settlement of accounts in the case of deceased
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(5 ) The Office of Personnel Management shall have the 

same authority to prescribe regulations under this subsection 

as it has under section 5366 of title 5, United States Code,

with resptcl iowbohapler VI of chapter 53 of mush tiOe, as 

added by subsection (a ) of Oiis section,

TITLE IX —MISCELLANEOUS

BTUDY on DECENTRALIZATION OF GOVERNMEt̂ TAL 

FVNCTIONB ;

Sec. 901, (a) As soon as practicable after the effective 

date of this Act, the Director of the Office of Personnd 

Management shall conduct a delaSkd study concerning the

2G4

(b) The study to be conducted under subsection (a) of 

this section shall indude—

(1 ) a review of the exitting geographical distribu- 

Uon of Federal governmental functions throughout the 

United States, including the extent to whush such funo- 

lions are concentrated in the District of Columbia; and

(2 ) a review of the posstbSities of distributing 

some of the functions of the various Federal agencies 

currently concentrated in the District of Columbia to 

field offices located at points throughout Ihe United 

States.

Interested parties, including heads of agencies, other Federal 

employees, and Federal employee organizations, shall be 

allowed to submit views, arguments, and data in connection 

unth such study.

(c) On the completion of the study under subsection (a)

00
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m
of this seciidJt; drtd m*

after thh ^4ecthe^me 6f i f

of̂ Pei^tmitd M âriageiî m 

t&tfte ̂ ôiig

tbilh hi^edtymM^k^n^. 'Any m h  hUdii 

involves the 'amendi^ hf't,

»v\- "''■' SÂ im̂ '̂ pRovmatrs'̂ ^

'Act, 'dll '̂ e&iiHiie orSeî ', \ w 2 ^ ,’ “'tfJiii 

the Federal sermx shall c 

terms', 'until triodijUd, l6rmida^,^supeT^^;%^ 

the President, the Office of ‘ i^rs(^nel Management, the 

Ment Systems'' T^dtectiSn ’'B6i 

O'ppdVtuiiit̂ 'Vorriinî k^^  ̂ tJk Vedm '̂̂ VtS)&ry 

iottfC '̂rê edt

jum i^tioris:-^  -V-

' ' '( b f 'm  df'̂ thl3'"Act ^^hki^-^edt\4'‘ ad

ministrative ‘proceedings pending at the ti^ ' )s i^ ‘̂ ^^ision 

tdk^'̂ Sf̂ k Order̂ s 'bK&n'1)e^e)^‘iii 'sudh^ '̂̂ ô îngs and 

d ^ eM  'shĉ l Wtdkm thereffdm as ifiliis' M t been
enacted. .> u .A v ,u u \ V «

‘ \c) 'Ĥ6 suiCacti^^^or "'otf^'pr6iiet^g^ih\bf^y^)^ 

or 'dg^^nh^ D\r^mr of m  'Ojfice W  P ^ ^ n e l

3fana<7emê  yî

Board, or 6ffic«f6 Dr employees thereof, in their official car 

pa^ly or in relation to the discharge of their official duties, 

as in effect immediately before the effective date of this Act, 

^kall abate by reason of the enactment of this Act. Determir 

natiims with''respect to any such suit, action, or other pro

ceeding shall be mude as if this Act had not been enacted.

AUTHORIZATION OF APPROPRIATIONS 

Sec. 903. There are authorized to be appropriated, 

out of any moneys in the Treasury not othermse appro

priated,'such sums os may be necessary to carry out the pro- 

m sb^  of tf^  Act.

P b^l^a  Of PRESIDENT UNAFFECTED EXCEPT BY EXPRESS 

PROVISIONS

 ̂ ‘ SE(f.-904: Except as otherwise expressly provided in 

this Act, rio provision of this Act shall be construed to—

(1 ) limit, curtail, aboilish, or terminate any func

tion of, or authority avaHahle to, the President which 

the President had immediately before the effective date 

of this A ct; or

(2 ) limit, curtail, or terminate the Presidents 

aitihM y to delegate, redelegatej or terminate any deU-

RETBiii'lON OF SECURITY INVESTIGATION REPORTS 

Sec. 905. Except as may be provided under any law 

endct^ after the date of the enactment of this Act—

ISD



(1 ) the reports of the mveUigalions conducted mder 

1304 of tafe  5, VmUid S fti(e » C o * ,  by the Office

of Peraoimel Management (or prmbnuly eondwiUd 

under such sectim by the CM Serme CommissUm), and

(2 ) the seourUiH'meiUgatims index required to be 

„ f^Ui.h,d under ExeeuHve order numbered 10450, and

report, and fUes of aU inveetiffotiom covered by the 

index and which were prepared by the Office or the 

Commission, indading the Security Besearch Analyni

267

shaU be disposed of in aocordttnce with the prooisims of sack

Executive order.

t e c h n i c a l  a n d  c o n f o r m i n g  a m e n d m e n ts  

Seo. 90S. (a ) Tide 5, United States Code, is amended—

(1 ) in sections 5347, 8713, and 8911, by striking 

out “ Chairman of the CiM Service Conrnission" and 

inserting in lieu thereof "Director of the Office of Per

sonnel Management’ ;
w  in section 8304 by striHng out “a CivU Service 

Commission board Of examiners" and inserting in lieu 

thereof "the Office of Personnel Managemenf;

(S) i n  sections 1901. 1S02, 1304. 1308, 2105, 

2951,3110.3304a, 330^3312,3818,3324,3325,33U. 

3351, 3363, 3373, 3501, 3504, 4102, 4106, 4113- 

4118, 5102, 5103, 5105  ̂ 5107, 5110-5115, 5303,

5304, S333, 6334, 5336, 5338, 5843, 5346, 534ST, 

535ti 5352, 5371, and 5372 ias reMgnaUd in sectMn 

801 (a ) (3 ) (A ) (ii) of this A ct), 5374 (as ndemgnnUd 

in sectim 801(a) (3 ) (A ) (ii) of this A ct), 5504, 5533, 

5545, 5548, 57fi3, 6101, 6304r-€306, 6308, 6311, 

6322, 6326, 7203, and 7204 (as redesiffnaUd in 

section 703(a )(1 ) of this A ct), 7312, 8151, 8331, 

8332, 8334, 8337, 8339-834S, 8345-8348, 8501, 

8701-8712, 8714, 8714a, 8716, 8901-8903, 8905, 

8907-8910, and 8913, by striking out **CivU Service 

Commission”  and inserting in lieu thereof *Vffiee of Per

sonnel Management*;

(4 ) in sections 1505-1508 and 3383 hy striking out 

“ Civil Service Commission** and **Commission** each 

place they appear and inserting in lieu thereof “Merit 

Systems Protection Board!' and “Board!*, respectively;

(5 ) in sedion 1504 hy striking out “ Civil Service 

Commission. On receipt* and aU that follows dawn 

through the end thereof and inserting in lieu thereof 

“Special Counsel of the Merit Systems Protection 

Board**;

“ (6) in section 5335(c) —

“ (A) by striking out “Commission” the first 

place it appears and inserting in lieu thereof “Office 

of Personnel Management**;
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''(B ) by striking o u t ‘‘Commission" the second 

place H appears and inserting m lieu thereof “Merit 

Systems Protection Board” ; • > >

*‘ (G ) by striking out ‘̂Commission*’ ' the third 

place, it appears and inserting in lieu thereof 

“ Office” ; and

“ (D ) by striking out “ Commission'' the fourth 

place it appears and inserting in lieu thereof 

' “Board” ; •

• (7 ) in section 8347(d), by striking out “ Commis

sion”  the first time it appears and inserting in there

of “Merit Systems Protection Boar^' and by striking 

out “ Commission”  the second time it appears and insert

ing in lieu thereof “Board” ;

(8 ) in section 5 5 2 (a )(4 )(F ) —

(A ) by striking out “ Civil Service C&mmission”  

and “ Commission”  each place they -appear and in

serting in lieu thereof, “ Special Counsel” ;  ttnd

(B ) by striking out “ its”  and inserting in lieu 

thereof “ his” ;

(9 ) in section 1303-^ \ .‘v *

(A ) by striking out “Civil Service Commis-

sion’  ̂andOfiseiriing in lieu ih e r ^  “ Office of \Person- 

'  - net Management, Merit Systems Protection Board, 

and Special CounseV*;  dhd '

of this section, and in any event not laier than one year 

after the effective date of this Act, the Director of the Office 

of Personnel Management shall submit to the President and 

to the_ Congress a report on the reisults of such study together 

with his recommendations. Any such recommendation which 

involves the amending of existing statutes shall include draft 

legislation  ̂ ^

" ' SAVIN08 PROVISIONS

Sec. 902. (a) Except as otherwise provided in this 

Act, all executive orders, rules, and regulations affecting 

the Federal service shall continue in effect, according to ikeit 

terms, until modified, terminated, superseded, or repealed by 

the President, the Office of Personnel Management, the 

Merit Systems Protection Board, the Equal Employmmt 

Opportunity Commission, or the Federal Labor Relations 

Authority with respect to matters within their respective 

jurisdictions. ’

(b) No provisim of this Act shall affect any ad- 

ministrative proceedings pending at the time such provision 

takes "effect. Orders shall be issued in such proceedings and 

appeals shall be taken therefrom as if this Act had noVbeen 

enacted.

(c) No suit, action, or other proceeding lawfuUy com

menced by or against the Director of the Office of Perstmnd 

Management or the members of the Merit Systems Protection
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are amended in paragraph (3 ) of this subsection), by 

striking out Commission'' each place it appears and 

inserting in lieu thereof “ Office'';

(13) in sections 1303, 8713, and 8911 (as such 

sections are amended in paragraph (1 ) of this sub

section), by striking out Commission*' and inserting in 

lieu thereof *̂ Offwe'’ ;

(14) in section 8344(a), by striking out “ Commis- 

and inserting in lieu thereof “ Office of Personnel

271

(15) in section 8906, by striking out “ Commission" 

each place it appears and inserting in lieu thereof “ Office 

of Personnel Management" the first time it appears and 

“ Office" the other times it appears;

(16) in the section heading for section 2951 and 

in the item rdaiing to section 2951 in the analysis for 

chapter 29, by striking out “ Civil Service Commission" 

and inserting in lieu thereof “ Office of Personnel Man

agement'; and

(17) in the section heading for section 5112 and in 

the item relating to section 5112 in the analysis for 

chapter 51, by striking out “ C ivil Service Commission" 

and inserting in lieu thereof “ Office of Personnel Man-

(b) Section 1307 of tiUe 5, United States Code, is

hereby repealed.

(c) (1) Section 5109(b) of tide 5, United States Code,

is hereby repealed.

(2 ) Sectvm 5109 of such title is further amended by re- 

designating subsection (c) assubsecticn (b).

(d) The President or his designee thaU, as soon as practi

cable, but in any event not later than 30 days after the date 

of the enactment of this Act, submit to the Commitiee on Post 

Office and Civil Service of the House of Represer̂ aUves and 

the Committee on Governmental Affairs of the Senate a 

draft of any additional technical and conforming amend- 

ments to the provisions of title 5, United States Cods, and 

any other provisions of law which have not been made by the 

provisions of this Act and which are necessary to reflect 

throughout su/̂  provisions the amendments to the substan

tive provisions of law made by this Act and by. Beorgani- 

zaium Plan 'Numbered 2 of 1978.
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EFFECTIVE DATE
/

Sec. 906. E.vccpt as otherwise expressly provided in 

this Act, the provisions of this Act shall take effect 90 days 

after the date of the enactment of this Act.

Amend the title so as to read: “ An Act to reform the 
civil service laws, and for other purposes.”

Attest: ■' ■ - ^
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